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Preface 


This Replacement Volume 9A of the official Tennessee Code supersedes the 
similar scope of its material in its former 2008 Volume 9A predecessor, and was 
made necessary by new and amendatory legislation. This volume was prepared 
by the editorial staff of the publisher with the assistance of Paige A. Seals, for 
the Tennessee Code Commission. 

This volume contains Titles 50, Employer and Employee; 51-52, Reserved. 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement 

Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 701 
EK. Water St., Charlottesville, Virginia 22902. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Collateral References 
—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—Effective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 

—Section to Section References 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), fax (800) 
643-1280, or write to: Tennessee Code Editor, LEXIS Law Publishing, P.O. Box 
7587, Charlottesville, Virginia, 22906-7587. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 


Vll 
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reviews received after the cutoff for inclusion in the preceding Supplement, as 
well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 


authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COLLATERAL REFERENCES 


Articles appearing in the standard national law encyclopedias and digests 
concerning the subject of a Tennessee statute are cited under the appropriate 
statute. 


COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 
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Where repeals and enactments are postponed, bracketed dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
followed by a separate postponed version in italics font, both with bracketed 
dates in the catchlines. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1982, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-2038, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables below), the 
historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 

At the end of every supplement pamphlet (except for volumes 1 and 13, and 
the Index and Court Rules volumes), a table entitled “Code Sections in This 
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Pamphlet” lists every Code section within the scope of the volume that has 
been added, amended, repealed, transferred, superseded, rendered obsolete, or 
deemed unconstitutional since the bound volume was published. This is a 
convenient index to the supplement pamphlet, and gives you one place to check 
to see if there have been any changes in statutes that interest you. 


LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 


4 - 29 - ie a0) 


Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 
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Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
‘appears in the history line of each section transformed to the three-tier system. 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 
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The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SECTION TO SECTION REFERENCES 


Each section referred to elsewhere in the Code is accompanied by a section 
to section reference which cites all the statutes referring to the subject statute. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 
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The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citations, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of ‘Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TITLE 50 
EMPLOYER AND EMPLOYEE 


Employment Relationship And Practices. 


CHOIBDMA wh 


Wage Regulations. 

Occupational Safety and Health Act of 1972. 
. Administrative Inspections. 

Child Labor. 

. Workers’ Compensation Law. 

. Tennessee Employment Security Law. 
Employment Agencies [Repealed]. 

. Drug-free Workplace Programs. 


CHAPTER 1 


EMPLOYMENT RELATIONSHIP AND PRACTICES 


Section 


50-1-101. 
50-1-102. 
50-1-103. 
50-1-104. 


50-1-105. 
50-1-106. 


50-1-201. 
50-1-202. 
50-1-203. 
50-1-204. 
50-1-205. 


50-1-206. 
50-1-207. 


50-1-301. 
50-1-302. 
50-1-303. 
50-1-304. 


50-1-305. 


Part 1. Hiring Practices 


Memorandum of understanding with the department of homeland security for enforce- 
ment of federal immigration laws. 

False or deceptive representations in procuring employees — Penalty — Hiring armed 
guards — Failure to have permit — Penalty. 

Employment of illegal aliens. 

State officials notified of plant closings or mass layoffs. 

Providing employee information to prospective employers — Good faith. 

Immigration status. 


Part 2. Right to Work 


Denial of employment because of affiliation or nonaffiliation with labor union or 
employee organization. 

Contracting for exclusion from employment because of affiliation or nonaffiliation with 
labor union or employee organization. 

Exclusion from employment for payment of or failure to pay union or employee 
organization dues. 

Prohibition against execution of an agreement with union or employee organization that 
includes maintenance of membership clause. 

Penalty. 

Right to work. 

Prohibition against requiring any employer or employee to waive their rights under the 
National Labor Relations Act or requiring acceptance or agreement to any provisions 
that are mandatory or non-mandatory subjects of collective bargaining under federal 
labor laws. 


Part 3. Working Conditions Generally 


Toilet facilities for female employees. 

Interference with choice of physician — Company doctors. 

Employees required to leave premises upon ceasing work — Penalty. 

Discharge for refusal to participate in or remain silent about illegal activities, or for 
legal use of agricultural product — Damages — Frivolous lawsuits. 

Breast milk expressing by employees — Break time and place. 
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Section 


50-1-306. 
50-1-307. 
50-1-308. 
50-1-309. 


50-1-310. 


50-1-311. 


50-1-401. 


50-1-402. 


50-1-501. 
50-1-502. 
50-1-503. 


50-1-504. 


50-1-601. 
50-1-602. 
50-1-603. 
50-1-604. 


50-1-701. 
50-1-702. 
50-1-703. 


50-1-704. 
50-1-705. 
50-1-706. 
50-1-707. 
50-1-708. 
50-1-709. 
50-1-710. 
50-1-711. 
50-1-712. 
50-1-713. 
50-1-714. 
50-1-715. 


50-1-801. 


50-1-901. 
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Authorization of patient to market or sell medical information. 

Volunteer firefighters — Rights against termination. 

Payroll deductions for health insurance premiums. 

Volunteer firefighters — Permission to leave work — Allowance for time off following 
response to fire call. 

Discharge of teacher for refusal to participate in or remain silent about illegal activities 
— Damages — Frivolous lawsuits. 

Employer prohibited from using results of voice stress analysis to prove misconduct by 
employee. 


Part 4. Private Pensions and Retirement Plans 


“Private pension and retirement plan” defined — Separate trust account established for 
employee contributions. 
Violation — Penalty. 


Part 5. Healthy Workplace Act 


Short title. 

Part definitions. 

Development of model policy for employers to prevent abusive conduct in the workplace 
— Requirements of policy. 

Immunity of employer when model policy adopted. 


Part 6. Plant Closings and Reduction in Operations 


Part definitions. 

Notification of employees and state. 
Provisions not applicable in certain situations. 
Rules. 


Part 7. Tennessee Lawful Employment Act 


Short title. 

Part definitions. 

Duties of employers — Office of employment verification assistance — Application — 
Complaints for violations — Commissioner’s order on finding of violation — Penal- 
ties. 

Employer’s knowing misclassification to avoid requirements. 

Posting of list of employers against whom final orders issued. 

Protection against retaliation. 

Compliance deadline. 

Lawful employment enforcement fund. 

Termination of employment of illegal aliens. 

Enforcement without prejudice. 

Compliance with federal immigration law. 

Interpretation as fully consistent with federal immigration and labor laws. 

Exemption when E-Verify program suspended or not operational. 
Rules and regulations. 
Expiration of federal electronic work authorization verification system. 


Part 8. Retaliatory Discharge 
Burden of proof in case of retaliatory discharge. 
Part 9. Exclusive Bargaining Representative 
Designating an exclusive bargaining representative. 


Part 10. Employee Online Privacy Act of 2014 


50-1-1001. Short title. [Effective on January 1, 2015.] 

50-1-1002. Part definitions. [Effective on January 1, 2015.] 

50-1-1003. Prohibited actions by employers — Permissible actions. [Effective on January 1, 2015.] 
50-1-1004. Severability. [Effective on January 1, 2015.] 
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PART 1 
HIRING PRACTICES 


50-1-101. Memorandum of understanding with the department of 
homeland security for enforcement of federal immigration 
laws. 


(a) For purposes of enforcing federal immigration laws, including, if appli- 
cable, federal laws relating to the employment of illegal aliens, the legislative 
body of a municipality or county, or the chief law enforcement officer of the 
county upon approval by the governing legislative body, may enter into a 
written agreement, in accordance with federal law, between the municipality 
or county and the United States department of homeland security concerning 
the enforcement of federal immigration laws, detention and removals, and 
investigations in the municipality or county. 

(b) Ifa memorandum of understanding with the United States department 
of homeland security is executed pursuant to subsection (a), municipal and 
county law enforcement officers shall be designated from local law enforcement 
agencies who, by written designation and recommendation of a commanding 
officer, shall be trained pursuant to the memorandum of understanding. 
Funding for the training shall be provided pursuant to the federal Homeland 
Security Appropriation Act of 2006, P. L. 109-90, or subsequent federal funding 


sources. 


History. 
Acts 2007, ch. 529, § 2. 


Compiler’s Notes. 

Former § 50-1-101 (Acts 1875, ch. 93, §§ 1, 
2; Shan., §8§ 43837, 4338; Code 1932, §§ 8559, 
8560; impl. am. Acts 1979, ch. 68, § 3; T.C.A. 
(orig. ed.), §§ 50-201, 50-202), concerning en- 
ticing away employees, was repealed by Acts 
1992, ch. 599, § 1, effective July 1, 1992. 

Acts 2007, ch. 529, § 3 provided that the 


commissioner is authorized to promulgate rules 
and regulations to effectuate the purposes of 
the act. The rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


Section to Section References. 
This title is referred to in §§ 29-34-3038, 56- 
8-113, 62-43-105, 62-43-110. 


NOTES TO DECISIONS 


1. County Sheriff. 

Memorandum of Agreement (MOA) between 
the United States Immigration and Customs 
Enforcement and the Metropolitan Govern- 
ment of Nashville and Davidson County, Ten- 
nessee, by and through the Davidson County 
Sheriffs Office, did not violate the Charter of 
Nashville and Davidson County because the 
sheriff had authority under the Charter to 
perform the duties enumerated in the MOA; 
while Nashville and Davidson County, Tenn., 
City Charter § 16.05 made the police chief the 
principal conservator of the peace, it did not 
expressly prohibit the sheriff from engaging in 
all activities that could conceivably be consid- 
ered law enforcement, and the language of the 


Charter clearly contemplated that the principal 
conservator of the peace was not the only con- 
servator of the peace. Renteria-Villegas v. 
Metro. Gov't, 382 S.W.3d 318, 2012 Tenn. 
LEXIS 734 (Tenn. Oct. 4, 2012). 

Memorandum of Agreement between the 
United States Immigration and Customs En- 
forcement and the Metropolitan Government of 
Nashville and Davidson County, Tennessee, by 
and through the Davidson County Sheriffs 
Office, did not violate T.C.A. § 50-1-101(b) be- 
cause the Charter did not prohibit the sheriff 
from engaging in all law enforcement functions. 
Renteria-Villegas v. Metro. Gov't, 382 S.W.3d 
318, 2012 Tenn. LEXIS 734 (Tenn. Oct. 4, 
2012). 
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50-1-102. False or deceptive representations in procuring employees 
— Penalty — Hiring armed guards — Failure to have 
permit — Penalty. 


(a)(1) It is unlawful for any person to induce, influence, persuade or engage 
workers to change from one place to another in this state, or to bring workers 
of any class or calling into this state to work in any type of labor in this state 
through or by means of false or deceptive representations, false advertising 
or false pretenses, concerning the kind and character of the work to be done, 
or the amount and character of compensation to be paid for the work, or the 
sanitary or other conditions of the employment, or as to the existence or 
nonexistence of a strike or other trouble pending between employer and 
employees, at the time of or prior to the engagement. 

(2) Failure to state in any advertisement, proposal or contract for the 

employment of workers that there is a strike, lockout or other labor trouble 
at the place of the proposed employment, when in fact the strike, lockout or 
other labor trouble then actually exists at the place of the proposed 
employment, is deemed false advertising and misrepresentation for the 
purposes of this section. 
(b) A violation of subsection (a) is a Class B misdemeanor. 
(c)(1) Any worker who is influenced, induced or persuaded to engage with 
any persons mentioned in subsection (a), through or by means of any of the 
things prohibited in subsection (a), has a right of action for all damages that 
the worker has sustained in consequence of the false or deceptive represen- 
tations, false advertising, and false pretenses used to induce the worker to 
change the worker’s place of employment, against any person who, directly 
or indirectly, causes the damage. 

(2) In addition to all actual damages the worker may have sustained, the 
worker is entitled to recover such reasonable attorney’s fees as the court 
shall fix, to be taxed as costs. 

(d)(1) Any person who, in this or another state, hires, aids, abets, or assists 

in hiring, through agencies or otherwise, persons to guard with arms or 

deadly weapons of any kind for any such purpose, without a permit from the 
governor of this state, commits a Class E felony. 

(2) Nothing contained in subdivision (d)(1) shall be construed to interfere 
with the right of any person, in guarding or protecting the person’s private 
property or private interests, as is now provided by law. 

(e) This section shall be construed only to apply in cases where workers are 
brought into this state, or induced to go from one place to another in this state 
by any false pretenses, false advertising or deceptive representations, or 
brought into this state under arms, or removed from one place to another in 
this state under arms. 


History. Cross-References. 

Acts 1901, ch. 104, §§ 1-4; Shan., §§ 6886a1- Penalty for Class B misdemeanor, § 40-35- 
6886a4; Code 1932, §§ 11363-11366; T.C.A. 111. 
(orig. ed.), §§ 50-204 — 50-207; Acts 1989, ch. Penalty for Class E felony, § 40-35-111. 
591, §§ 45, 112. Private protective services, title 62, ch. 35. 
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Law Reviews. 

Employee Investigations: Representation 
Rights Expanded to Nonunion Employees 
(Mark H. Floyd), 36 No. 10 Tenn. B.J. 13 (2000). 

No Harm, No Fraud: The Invalidity of State 
Fraud Claims Brought Against Employment 
Testers, 53 Vand. L. Rev. 1687 (2000). 

Perceived Disabilities, Social Cognition, and 
“Innocent Mistakes,” 55 Vand. L. Rev. 481 
(2002). 

Proving an Employer’s Intent: Disparate 
Treatment Discrimination and the Stray Re- 


50-1-103 


marks Doctrine After Reeves v. Sanderson 
Plumbing Products, 55 Vand. L. Rev. 219 
(2002). 


Collateral References. 

Legality of peaceful labor picketing on pri- 
vate property. 10 A.L.R.3d 846. 

Libel and slander: employer’s privilege as to 
communications to news media concerning em- 
ployees. 52 A.L.R.3d 739. 

Validity and construction of statutes punish- 
ing commercial bribery. 58 A.L.R. Fed. 797. 


50-1-103. Employment of illegal aliens. 


(a) As used in this section, unless the context otherwise requires: 
(1) “Commissioner” means the commissioner of labor and workforce 


development; 


(2) “Department” means the department of labor and _ workforce 


development; 


(3) “Employ” or “employment” means any work engaged in for compensa- 


tion in money or other valuable consideration and for which a person paying 
the compensation for the work performed is required to file a W-2 wage and 
tax statement with the federal internal revenue service; 

(4) “Illegal alien” means a person who is, at the time of employment, 
neither an alien who is lawfully admitted for permanent residence in the 
United States pursuant to the federal Immigration and Naturalization Act, 
compiled in 8 U.S.C. § 1101 et seq., nor authorized to be employed by the 
federal Immigration and Naturalization Act or the United States attorney 
general; 

(5) “Knowingly” means having actual knowledge that a person is an 
illegal alien or having a duty imposed by law to determine the immigration 
status of an illegal alien and failing to perform that duty; 

(6) “Lawful resident alien” means a person who is entitled to lawful 
residence in the United States pursuant to the federal Immigration and 
Naturalization Act; 

(7) “Lawful resident verification information” means the documentation 
that is required by the United States department of homeland security when 
completing the employment eligibility verification form commonly referred 
to as Form I-9. Documentation that later proves to be falsified, but that at 
the time of employment satisfies the requirements of Form I-9, is lawful 
resident verification information; 

(8) “License” means any certificate, approval, registration or similar form 
of permission required by law; and 

(9) “Person” means individual, corporation, partnership, association or 
any other legal entity. 

(b) A person shall not knowingly employ, recruit or refer for a fee for 


employment an illegal alien. 


(c) A person has not violated subsection (b) with respect to a particular 
employee if the person requested from the employee, received, and documented 
in the employee record, after commencement of employment, lawful resident 
verification information consistent with employer requirements under the 
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Immigration Reform and Control Act of 1986, compiled in 8 U.S.C. § 1101 et 
seq. 

(d) A person has not violated subsection (b) with respect to a particular 
employee if the person verified the work authorization status of the employee 
by using the federal electronic work authorization verification service provided 
by the United States department of homeland security pursuant to the federal 
Basic Pilot Program Extension and Expansion Act of 2003, P.L. 108-156, or any 
successor program thereto, and the verification service returned a confirma- 
tion showing that: 

(1) Such employee was eligible to work; 

(2) Such employee was ineligible to work, but the employee has appealed 
such confirmation and the appeal has not been resolved; or 

(3) Such employee was ineligible to work, the employee has not appealed 
such confirmation and the time for such employee to appeal pursuant to 
federal law has not expired. 

(e)(1) If any state or local governmental agency, officer, employee or entity 

has reason to believe that a violation of subsection (b) has occurred, the 

agency, officer, employee or entity shall file a complaint with the department. 

Upon receipt of a complaint by a federal, state or local governmental agency, 

officer, employee or entity, the commissioner shall conduct an investigation. 

If there is substantial evidence that a violation of subsection (b) has 

occurred, the commissioner shall conduct a contested case hearing pursuant 

to the Uniform Administrative Procedures Act, complied in title 4, chapter 5, 

on the question of whether the person has violated subsection (b). If the 

commissioner or the commissioner’s designee determines that there is clear 
and convincing evidence that a person has violated subsection (b) and the 
violation occurred while the person was acting within the scope of practice of 

a license issued by the state or pursuant to title 67, chapter 4, the 

commissioner shall request an order consistent with § 4-5-320, requiring 

the appropriate regulatory board or local government with respect to 
business licensure pursuant to title 67, chapter 4, to revoke, suspend, or 
deny the person’s license. The commissioner shall state in the commission- 
er’s findings of fact and conclusions of law whether there have been previous 

violations of subsection (b). 

(A) For the first violation of subsection (b), the commissioner shall order 
that the regulatory board or local government suspend the person’s license 
until the person shows to the satisfaction of the commissioner that the 
person is no longer in violation of subsection (b). The showing may be 
made by the person filing a sworn statement with the commissioner 
stating that the person is no longer employing illegal aliens. 

(B) For a second or subsequent violation of subsection (b) occurring 
within three (3) years from the issuance of the commissioner’s first order, 
the commissioner shall order that the regulatory agency or local govern- 
ment suspend the license for one (1) year. 

(2) Upon receiving a complaint pursuant to this section, consistent with 
this section, the commissioner or the commissioner’s designee shall inform 
the person against whom the complaint is made that the person may request 
the name of the person filing the complaint, or if the complaint is filed by an 
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agency or entity, the name of the person who caused the complaint to be filed. 

If the person requests the name, the commissioner or the commissioner’s 

designee shall provide the name requested. 

(f) The department shall notify the appropriate official making declarations 
pursuant to § 12-3-309 of a person’s violation of this section. 

(g) The department shall notify the department of homeland security of any 
person found in violation of this section. 


History. 

Acts 1985, ch. 247, § 1; 1986, ch. 847, §§ 1-3; 
1989, ch. 591, § 112; 1999, ch. 520, § 41; 2007, 
ch. 529, § 1; 2008, ch. 820, § 1; 2011, ch. 436, 
§§ 1-4. 


Compiler’s Notes. 

Acts 2007, ch. 529, § 3 provided that the 
commissioner is authorized to promulgate rules 
and regulations to effectuate the purposes of 
the act. The rules and regulations shall be 
promulgated in accordance with the provisions 
of the Uniform Administrative Procedures Act, 
title 4, chapter 5. 

The Basic Pilot Program Extension and Ex- 
pansion Act of 2003, P.L. 108-156, referred to in 
this section, amended 8 U.S.C. §§ 1153 note, 
1324a note, 1360 note, and appears in part as 8 
U.S.C. § 1153 note. 


Section to Section References. 
This section is referred to in §§ 50-1-703, 
50-1-709. 


Law Reviews. 

Business License Revocation: Is This What 
Tennessee Needs? (Linda Rose and Rose Pax- 
tor), 44 Tenn. B.J. 23 (2008). 

Outrage in the Workplace: Using the Tort of 
Intentional Infliction of Emotional Distress to 
Combat Employer Abuse of Immigrant Workers 
(Stewart, Meredith), 41 U. Mem. L. Rev. 187 
(2010). 

The United States Guestworker Program: 
The Need for Reform (Elizabeth Johnston), 43 
Vand. J. Transnat’l L. 1121 (2010). 


Attorney General Opinions. 
Preemption of penalties set forth in T.C.A. by 
8 U.S.C. § 1824a(h)(2), OAG 07-079 (5/23/07). 


50-1-104. State officials notified of plant closings or mass layoffs. 


Upon being served with advance written notification of a plant closing or 
mass layoff pursuant to § 3(a)(2) of the Worker Adjustment and Retraining 
Notification Act, codified in 29 U.S.C. § 2102, the commissioner of labor and 
workforce development shall immediately advise the commissioners of eco- 
nomic and community development, education, health, human services, and 
mental health and substance abuse services, the executive director of the state 
board of education, and the chancellor of the state university and community 
college system concerning the circumstances of the plant closing or mass layoff, 
including the number of employees affected. 


History. 
Acts 1989, ch. 399, § 2; 1999, ch. 520, § 41; 
2010, ch. 1100, § 84; 2012, ch. 575, § 2. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 


effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 


Cross-References. 

Plant closings and reduction in operations, 
title 50, ch. 1, part 6. 

Plant closings or mass layoffs, notification to 
employees and state, § 50-1-602. 


50-1-105. Providing employee information to prospective employers 


— Good faith. 


Any employer that, upon request by a prospective employer or a current or 
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former employee, provides truthful, fair and unbiased information about a 
current or former employee’s job performance is presumed to be acting in good 
faith and is granted a qualified immunity for the disclosure and the conse- 
quences of the disclosure. The presumption of good faith is rebuttable upon a 
showing by a preponderance of the evidence that the information disclosed 
was: 

(1) Knowingly false; 

(2) Deliberately misleading; 

(3) Disclosed for a malicious purpose; 

(4) Disclosed in reckless disregard for its falsity or defamatory nature; or 

(5) Violative of the current or former employee’s civil rights pursuant to 

current employment discrimination laws. 


History. Courts’ Confusion Regarding the Definition of 
Acts 1995, ch. 422, § 1. “Supervisor,” 54 Vand. L. Rev. 123 (2001). 
(ern cae Torts — Defamation — Compelled Self-Pub- 
: lication, 68 Tenn. L. Rev. 395 (2001). 


The Faragher and Ellerth Problem: Lower 


50-1-106. Immigration status. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Individual taxpayer identification number” means a tax processing 
number issued by the federal internal revenue service for the purpose of 
facilitating federal tax reporting by those individuals who are not eligible to 
obtain a federal social security number. An individual taxpayer identifica- 
tion number is a nine-digit number that has the appearance of a federal 
social security number (xxx-xx-xxxx), but that always begins with the 
number nine (9) and includes the number seven (7) or eight (8) as the fourth 
digit (9xx-7x-xxxx). An individual taxpayer identification number is issued 
regardless of immigration status and is not a valid form of identification for 
any purpose other than federal tax processing; 

(2) “Lawful resident verification information” means the documentation 
that is required by the United States department of homeland security when 
completing the employment eligibility verification form commonly referred 
to as Form I-9; and 

(3) “Person” includes any individual, partnership, association, company, 
business or corporation of any size regulated by, doing business in or using 
the services of employees in this state, including entering into a contract for 
the provision of the services. 

(b) For purposes of an application or offer of employment, no person in this 
state shall accept an individual taxpayer identification number as a form of 
identification. Any person, including any contractor, in this state who is 
presented with an individual taxpayer identification number by a potential 
employee or subcontractor as a form of identification or to prove immigration 
status shall reject the number and shall request the lawful resident verifica- 
tion information that the person is required to obtain pursuant to federal law. 

(c) The commissioner of labor and workforce development is authorized to 
promulgate rules and regulations to effectuate the purposes of this section. The 
rules and regulations shall be promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 
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History. 
Acts 2007, ch. 220, §§ 1, 2. 


50-1-201 


PART 2 
RIGHT TO WORK 


50-1-201. Denial of employment because of affiliation or nonaffiliation 
with labor union or employee organization. 


It is unlawful for any person, firm, corporation or association of any kind to 
deny or attempt to deny employment to any person by reason of the person’s 
membership in, affiliation with, resignation from, or refusal to join or affiliate 
with any labor union or employee organization of any kind. 


History. 

Acta Od toch, 3G, a Sihy hae PUD 950, 
§ 11366.2 (Williams, § 11412.8); T.C.A. (orig. 
ed.), § 50-208. 


Cross-References. 

Discharge for refusal to engage in or remain 
silent about illegal activities, or for legal use of 
agricultural product, § 50-1-304. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Labor, § 4. 


Law Reviews. 

Employee Investigations: Representation 
Rights Expanded to Nonunion Employees 
(Mark H. Floyd), 36 No. 10 Tenn. B.J. 13 (2000). 


UAW-GM Saturn Contract: “Sweetheart 
Deal” or Novel Labor-Management Agreement? 
(Jeffrey L. Hall), 17 Mem. St. U.L. Rev. 69 
(1986). 

Union Organizing of Temporary Employees 
Subject to New Standards (Mark H. Floyd), 37 
No. 1 Tenn. B.J. 23 (2001). 


Attorney General Opinions. 

Applicability, OAG 94-043 (4/4/94). 

Proposed Electricians’ Licensing Act of 1998 
does not require union membership, OAG 98- 
050 (2/23/98). 

Right to work law, union rules and fines, 
conflicts of interest, remedies, OAG 99-231 
(12/15/99). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 
Application. 

Common-Law Rights. 
Injunction against Picketing. 
Evidence. 

Appeal. 


pg ht Bt de 


. Constitutionality. 

This part, known as the Tennessee Open 
Shop Law, does not offend any of the provisions 
of either the state or federal constitution. Mas- 
cari v. International Brotherhood of Teamsters, 
etc., 187 Tenn. 345, 215 S.W.2d 779, 1948 Tenn. 
LEXIS 434 (1948). 

This part does not discriminate against ei- 
ther nonunion or union members but protects 
the right to work of both union and nonunion 
members. Mascari v. International Brother- 
hood of Teamsters, etc., 187 Tenn. 345, 215 
S.W.2d 779, 1948 Tenn. LEXIS 434 (1948). 


2. Application. 

This part is not applicable to suit against a 
local union, its various officers and other indi- 
viduals, who are sued as officers and members 


of the local union. Dukes v. Brotherhood of 
Painters, etc., 191 Tenn. 495, 235 S.W.2d 7, 
1950 Tenn. LEXIS 463, 26 A.L.R.2d 1223 
(1950). 

This section and § 50-1-202 are directed to 
employers and do not apply to a suit against the 
union or its members. Bryan v. International 
Alliance, 43 Tenn. App. 180, 306 S.W.2d 64, 
1957 Tenn. App. LEXIS 109 (Tenn. Ct. App. 
1957). 

This section has no application to a state or 
political subdivision since such entities are not 
specifically mentioned therein. Keeble v. Alcoa, 
204 Tenn. 286, 319 S.W.2d 249, 1958 Tenn. 
LEXIS 269 (1958). 


3. Common-Law Rights. 

In states where the all-union or closed shop is 
illegal, a labor union and its agents are not 
privileged or justified in exerting their com- 
bined coercive power to procure the discharge 
of a nonunion man, and an employee has a 
common-law right to secure his employment 
against wrongful interference by the union or 
its agents. Large v. Dick, 207 Tenn. 664, 343 
S.W.2d 693, 1960 Tenn. LEXIS 507 (1960). 


50-1-202 


4, Injunction against Picketing. 

Where three contractors were furnishing la- 
bor on a construction job and two of these, the 
electrical contractor and plumbing contractor, 
employed nonunion labor, and the electricians’ 
union and the plumbers’ union picketed the 
only two entrances to the job, one union pick- 
eting each entrance, the court properly granted 
a temporary injunction against picketing on 
application of the other contractor who used 
union labor and whose employees would not 
cross the picket line. International Brotherhood 
of Electrical Workers v. O’Brien, 202 Tenn. 38, 
302 S.W.2d 60, 1957 Tenn. LEXIS 361 (1957). 

Union was properly enjoined from picketing 
barber shop where answer of union admitted 
picketing was for purpose of forcing complain- 
ant to raise prices and had prevailed upon linen 
supply company to stop deliveries thereby mak- 
ing it unprofitable for complainant to continue 
in business, since, while defendants are privi- 
leged to patronize whomsoever they please, 
they cannot by force and intimidation deny to 
others a free choice. Flatt v. Barbers’ Union, 
202 Tenn. 345, 304 S.W.2d 329, 1957 Tenn. 


Collateral References. 

Termination of employment as a result of 
union action or pursuant to union contract as 
“voluntary” for purposes of unemployment com- 
pensation benefits. 90 A.L.R.2d 835. 

Validity, construction, and application of 
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LEXIS 397 (1957), cert. denied, Barbers Union 
of Memphis v. Flatt, 355 U.S. 904, 78 S. Ct. 329, 
2 L. Ed. 2d 259, 1957 U.S. LEXIS 1653 (1957). 


5. Evidence. 

In suit brought by nonresidents from sister 
unions who had obtained jobs through local, to 
compel full membership in local, holding of 
chancellor that local was operating in violation 
of this law was not sustained by the evidence. 
Bryan v. International Alliance, 43 Tenn. App. 
180, 306 S.W.2d 64, 1957 Tenn. App. LEXIS 109 
(Tenn. Ct. App. 1957). 


6. Appeal. 

In suit under Declaratory Judgment Law by 
labor union for declaration that this part was 
unconstitutional, where chancellor held these 
sections to be a valid enactment, the motion of 
the labor union to dismiss an appeal was 
granted and the judgment of the lower court 
would stand as though no appeal had been 
prosecuted therefrom. Federal Firefighters of 
Oak Ridge v. Roane-Anderson Co., 185 Tenn. 
320, 206 S.W.2d 369, 1947 Tenn. LEXIS 335 
(1947). 


state right-to-work provisions. 105 A.L.R.5th 
243. 

Wrongful discharge based on public policy 
derived from professional ethics codes. 52 
A.L.R.5th 405. 


50-1-202. Contracting for exclusion from employment because of af- 
filiation or nonaffiliation with labor union or employee 


organization. 


It is unlawful for any person, firm, corporation or association of any kind to 
enter into any contract, combination or agreement, written or oral, providing 
for exclusion from employment of any person because of membership in, 
affiliation with, resignation from, or refusal to join or affiliate with any labor 


union or employee organization of any kind. 


History. . 

Acts 1947, ch. 36, § 2; C. Supp. 1950, 
§ 11366.3 (Williams, § 11412.9); T.C.A. (orig. 
ed.), § 50-209. 


Law Reviews. 

Procuring Breach of Contract — The Tennes- 
see Treble Damage Statute (Telford E. Forgety), 
5 Mem. St. U.L. Rev. 599 (1975). 


NOTES TO DECISIONS 


Analysis 


. Injunctions. 

. Contracts Violating Section. 

. Agreement Recognizing Union as Bargain- 
ing Agency. 

4. Contracts for Royalty Payments. 

5. Arbitration of Disputes. 


(co ol 


1. Injunctions. 

Contract that union attempted to induce gro- 
cer to enter into which would have required 
grocer to recognize the union as exclusive bar- 
gaining agent for grocer’s meat cutters, appren- 
tices and wrappers, which provided that a jour- 
neyman union meat cutter was to be on hand at 
all times when meats were sold and which 
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provided that the head meat cutter was to be a 
union member violated the spirit if not the 
letter of the right-to-work statute, and picket- 
ing to induce the signing of such contract could 
be enjoined. Pruitt v. Lambert, 201 Tenn. 291, 
298 S.W.2d 795, 1957 Tenn. LEXIS 425 (1957). 


2. Contracts Violating Section. 

Contract between general contractor and cor- 
poration contracting to erect structural steel 
that such corporation would employ only union 
labor is in violation of this law and void. Fin- 
chum Steel Erection Corp. v. International 
Ass’n of Bridge, etc., 202 Tenn. 580, 308 S.W.2d 
381, 1957 Tenn. LEXIS 443 (1957). 

Rider to national collective bargaining con- 
tract that excluded nonunion employees from 
employment in Tennessee on shipments out of 
Kentucky passing through Tennessee was un- 
enforceable under Tennessee Open Shop Law, 
compiled in this part, even though rider was 
legal and enforceable in Kentucky where it was 
made. Martin v. Dealers Transport Co., 48 
Tenn. App. 1, 342 S.W.2d 245, 1960 Tenn. App. 
LEXIS 104 (Tenn. Ct. App. 1960). 


3. Agreement Recognizing Union as Bar- 
gaining Agency. 

Where agreement between union and coal 
operators association recognized union as bar- 
gaining agency of employees of association 
members, fact that in amendments to the 
agreement the union was defined or referred to 
as acting on the behalf of its members did not 
indicate that the parties themselves construed 
the agreement as one requiring all employees 
to be members of the union. Lewis v. Fentress 
Coal & Coke Co., 160 F. Supp. 221, 1958 U.S. 
Dist. LEXIS 2475 (D. Tenn. 1958), affd, 264 
F.2d 134, 1959 U.S. App. LEXIS 4920 (6th Cir. 
Tenn. 1959). 


Collateral References. 

Labor relations acts: discharge of employee 
as reprisal or retaliation for union organiza- 
tional activities. 83 A.L.R.2d 532. 


50-1-203 


4. Contracts for Royalty Payments. 

Agreement with respect to royalty payments 
by employer to union welfare funds was valid 
despite provisions requiring union shop “to the 
extent and in the manner permitted by law” 
since it would be assumed that parties intended 
to enter into contract legally enforceable at 
place of performance and that it was not in- 
tended that union shop provisions should be 
applicable in states having right-to-work stat- 
utes. Lewis v. Fentress Coal & Coke Co., 160 F. 
Supp. 221, 1958 U.S. Dist. LEXIS 2475 (D. 
Tenn. 1958), affd, 264 F.2d 134, 1959 U.S. App. 
LEXIS 4920 (6th Cir. Tenn. 1959). 

Alleged practice between union and employer 
in requiring union membership and in checking 
membership dues off wages of all employees in 
the state was immaterial on issue of validity of 
contract for royalty payments to union welfare 
fund where contract was not ambiguous and 
did not require union membership as a condi- 
tion to employment in states where such provi- 
sion was unlawful. Lewis v. Fentress Coal & 
Coke Co., 160 F. Supp. 221, 1958 U.S. Dist. 
LEXIS 2475 (D. Tenn. 1958), affd, 264 F.2d 134, 
1959 U.S. App. LEXIS 4920 (6th Cir. Tenn. 
1959). 


5. Arbitration of Disputes. 

Where employer refused to arbitrate as to a 
union shop under a collective bargaining agree- 
ment on the grounds that Tennessee had made 
closed shops unlawful, it is incumbent upon 
arbitration committee and not the courts to 
determine whether there can be negotiations 
for a union shop under that agreement. Air 
Engineering Metal Trades Council v. Aro, Inc., 
306 F. Supp. 7, 1969 U.S. Dist. LEXIS 9637 
(E.D. Tenn. 1969). 


Validity, construction, and application of 
state right-to-work provisions. 105 A.L.R.5th 
243. 


50-1-203. Exclusion from employment for payment of or failure to pay 
union or employee organization dues. 


It is unlawful for any person, firm, corporation or association of any kind to 
exclude from employment any person by reason of the person’s payment of or 
failure to pay dues, fees, assessments or other charges to any labor union or 


employee organization of any kind. 


History. 

Acts 1947, ch. 36, § 3; C. Supp. 1950, 
§ 11366.4 (Williams, § 11412.10); T.C.A. (orig. 
ed.), § 50-210. 


Cross-References. 

Discharge for refusal to engage in or remain 
silent about illegal activities, or for legal use of 
agricultural product, § 50-1-304. 


50-1-204 


Law Reviews. 

Rights and Remedies of Members in Internal 
Union Controversies in the Southern Jurisdic- 
tions, 12 Vand. L. Rev. 888 (1959). 
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Attorney General Opinions. 
Fair share legislation and the right to work 
law, OAG 93-36 (4/14/93). 


NOTES TO DECISIONS 


Analysis 


1. Employees Discharged Prior to Enactment 
of Statute. 
2. Contracts Covering Several States. 


1. Employees Discharged Prior to Enact- 
ment of Statute. 

Employer who discharged employees for fail- 
ure to pay union dues pursuant to contract 
between union and employer prior to enact- 
ment of this part providing for open shop was 
not entitled to declaratory judgment as to 
rights under old contract where new contract 
had been entered into between employer and 
union providing for open shop, since only issue 
was as to seniority of discharged employees if 


and when employees were rehired. Combustion 
Engineering Co. v. Thompson, 191 Tenn. 98, 
231 S.W.2d 580, 1950 Tenn. LEXIS 550 (1950). 


2. Contracts Covering Several States. 

Contract executed in District of Columbia, 
containing union membership clause, to cover 
operations in several states in addition to Ten- 
nessee, was not in violation of this law since it 
would be assumed that it was not the intention 
that the provision requiring union membership 
be operative in Tennessee. Lewis v. Fentress 
Coal & Coke Co., 160 F. Supp. 221, 1958 U.S. 
Dist. LEXIS 2475 (D. Tenn. 1958), aff'd, 264 
F.2d 134, 1959 U.S. App. LEXIS 4920 (6th Cir. 
Tenn. 1959). 


50-1-204. Prohibition against execution of an agreement with union or 
employee organization that includes maintenance of mem- 


bership clause. 


It is unlawful for any person, firm, corporation or association of any kind 
operating in this state to execute an agreement with a union or employee 
organization of any kind that includes a maintenance of membership clause 
prohibiting employees from withdrawing from a union or employee organiza- 
tion prior to the agreement’s expiration. This section shall not apply to a city, 
town, municipality or county, including a county having a metropolitan form of 
government. 


this part, was transferred to § 50-1-205 by Acts 
2011, ch. 178, § 1, effective May 5, 2011. 

Acts 2011, ch. 178, § 3, provided that the act, 
which enacted this section, shall apply to agree- 
ments entered into on or after May 5, 2011. 


History. | 
Acts 2011, ch. 178, § 2. 


Compiler’s Notes. 
Former § 50-1-204 (Acts 1947, ch. 36, § 5; C. 


Supp. 1950, § 11366.6 (Williams, § 11412.12); 
T.C.A. (orig. ed.), § 50-212; Acts 1989, ch. 591, 
§ 111), concerning penalties for violations of 


50-1-205. Penalty. 


For the preamble to the act concerning the 
state of Tennessee being a right to work state, 
please refer to Acts 2011, ch. 178. 


(a) Any person, firm, corporation or association of any kind violating any of 
the provisions of this part commits a Class A misdemeanor. 

(b) Each day that any person, firm, corporation or association of any kind 
remains in violation of this part is deemed to be a separate and distinct offense, 
punishable in accordance with this section. 


History. 

Acts 1947; ch. 36, § 5; C. Supp. 1950, 
§ 11366.6 (Williams, § 11412.12); T.C.A. (orig. 
ed.), § 50-212; Acts 1989, ch. 591, § 111; T.C.A. 
§ 50-1-204; Acts 2011, ch. 178, §§ 1, 2. 


Compiler’s Notes. 

Former § 50-1-204 was transferred to this 
section by Acts 2011, ch. 178, § 1, effective May 
op aul. 

Acts 2011, ch. 178, § 3, provided that the act, 
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which transferred former § 50-1-204 to this Law Reviews. 
section, shall apply to agreements entered into Labor Law — 1961 Tennessee Survey (Paul 


on or after May 5, 2011. H. Sanders), 14 Vand. L. Rev. 1317 (1961). 
For the preamble to the act concerning the 


state of Tennessee being a right to work state, 
please refer to Acts 2011, ch. 178. 


Cross-References. 
Penalty for a Class A misdemeanor, § 40-35- 
1th 


50-1-206. Right to work. 


(a) It is the public policy of this state that employees of this state have the 
right to: 

(1) Employment without regard to any person’s refusal to join or affiliate 
with, or decision to withdraw from or cease membership in, any labor union 
or employee organization of any kind; 

(2) Be employed free from the restraints of any contract, combination or 
agreement, written or oral, that provides for exclusion from employment of 
any person due to their refusal to join or affiliate with, or decision to 
withdraw from or cease membership in, any labor union or employee 
organization of any kind; 

(3) Be employed without regard to any person’s refusal to pay dues, fees, 
assessments or other charges to any labor union or employee organization of 
any kind; and 

(4) Decertify a union or other bargaining representative upon compliance 
with the applicable federal law. 

(b) Private employers may physically post notice of the rights described in 
this section, at locations where notices are normally posted, informing employ- 
ees about their rights under this section, or may physically disseminate such 
notice to employees if no such normal location for posting exists. 

(c) To assist private employers in informing workers of their rights as 
described in this section, the commissioner of labor and workforce development 
shall create model notice language reiterating the public policies of this state 
espoused in this part, which may be used by private employers accordingly. 

(d) The commissioner shall designate those persons in the department 
responsible for carrying out the commissioner’s power, duties and responsibili- 
ties under this part. 


History. employee’s right to forfeit a union or employee 
Acts 2012, ch. 826, § 1. membership, please refer to Acts 2012, ch. 826. 


Compiler’s Notes. 
For the Preamble to the act concerning an 


50-1-207. Prohibition against requiring any employer or employee to 
waive their rights under the National Labor Relations Act 
or requiring acceptance or agreement to any provisions 
that are mandatory or non-mandatory subjects of collec- 
tive bargaining under federal labor laws. 


(a) For purposes of this section: 
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(1) “Employee” means a natural person who performs services for an 
employer for valuable consideration, and does not include a self-employed 
independent contractor; 

(2) “Employer” means a person, association, or legal or commercial entity 
receiving services from an employee and, in return, giving compensation of 
any kind to such employee; 

(3) “Federal labor laws” means the National Labor Relations Act, com- 
piled in 29 U.S.C. § 151 et seq., and the Labor Management Relations Act, 
compiled in 29 U.S.C. § 141 et seq., as amended, presidential executive 
orders, and federal administrative regulations relating to labor and man- 
agement or employee and employer issues, and the United States Constitu- 
tion as amended; 

(4) “Multi-employer association” means a bargaining unit composed of 
independent employers who associate together to negotiate jointly with one 
(1) or more labor organizations representing the employees of the indepen- 
dent employers within the bargaining unit; 

(5) “Political subdivision” means any local governmental entity, including, 
but not limited to, any municipality, metropolitan government, county, 
utility district, school district, public building authority, and development 
district created and existing pursuant to the laws of this state, or any 
instrumentality of government created by any one (1) or more of the named 
local governmental entities; and 

(6) “State” means the state of Tennessee and its political subdivisions, 
agencies and instrumentalities. 

(b) No law, ordinance, or regulation shall impose any contractual, zoning, 
permitting, licensing, or other condition that requires any employer or em- 
ployee to waive their rights under the National Labor Relations Act. 

(c) No law, regulation, or ordinance shall require, in whole or in part, an 
employer or multi-employer association to accept or otherwise agree to any 
provisions that are mandatory or non-mandatory subjects of collective bargain- 
ing under federal labor laws, including but not limited to, any limitations on an 
employer or multi-employer association’s rights to engage in collective bar- 
gaining with a labor organization, to lock out employees, or to operate during 
a work stoppage; provided, that this subsection (c) shall not invalidate or 
otherwise restrict the state from requiring the use of project labor agreements 
to the extent permissible under federal labor laws. 

(d) This section shall be interpreted and enforced consistent with the 
National Labor Relations Act. 

(e)(1) Any agreement, contract, understanding, or practice, written or oral, 

implied or expressed, between any employer and any labor organization 

required in violation of this section is declared to be unlawful, null, and void, 
and of no legal effect. 

(2) An employer or employee may seek injunctive relief in the chancery 
court of Davidson county to prevent the state from violating this section. 


History. Compiler’s Notes. 
Acts 2018, ch. 277, § 1. For the Preamble to the act concerning the 


15 EMPLOYMENT RELATIONSHIP AND PRACTICES 50-1-302 


regulation of labor neutrality agreements, 
please refer to Acts 2013, ch. 277. 


PART 3 
WORKING CONDITIONS GENERALLY 


50-1-301. Toilet facilities for female employees. 


(a) All persons employing female employees in any manufacturing or 
mercantile establishment shall provide separate privies or water closets for 
the female employees. 

(b) No male person shall enter the separate privies or water closets except 
for the purpose of repairing or cleaning the privies or water closets. 

(c) A violation of this section is a Class C misdemeanor. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. ; 


History. 

Acts 1897, ch. 98, §§ 1-3; Shan., §§ 3079a27- 
3079a29; Code 1932, §§ 5309-5311; T.C.A. 
(orig. ed.), §§ 50-401 — 50-403, 50-609 — 50- 
611; Acts 1989, ch. 591, § 118. 


50-1-302. Interference with choice of physician — Company doctors. 


(a) It is unlawful for any employer, or agent, clerk or superintendent of the 
employer, to dictate or in any manner interfere with any employee or laborer 
in the employee’s or laborer’s rights to select the employee’s or laborer’s own 
family physician. 

(b) It is unlawful for any employer, or agent, clerk or superintendent of the 
employer, to retain or withhold any part or portion of the wages due to the 
employee or laborer for the avowed purpose of paying the salary of any person 
claiming to be the company doctor without the full consent of the employee or 
laborer. The whole amount of any wages so retained by consent shall be paid 
to the company doctor or other physician employed by the employee. 

(c) Any employer, or agent, clerk or superintendent of the employer, violat- 


ing this section commits a Class C misdemeanor. 


History. 

Acts 1889, ch. 259, §§ 1-3; Shan., §§ 6879- 
6881; mod. Code 1932, §§ 11355-11357; T.C.A. 
(orig. ed.), §§ 50-203, 50-318, 50-319; Acts 
1989, ch. 591, § 113. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
Py 


NOTES TO DECISIONS 


1. Evidence. 

Evidence was insufficient to authorize a re- 
covery by the “company doctor,” as failing to 
show that a fund was collected and existed as a 
fund held in trust for complainant, the “com- 
pany doctor”; but the evidence showed that a 
fund was collected for the joint purpose of 
paying the “company doctor,” and for maintain- 


ing hospitals and nurses; and the evidence 
failed to show that there was any money left in 
the fund. The evidence further showed that the 
complainant had no contractual relation that 
would entitle him to recover anything, and that 
he must recover, if at all, under this section. No 
recovery was allowed. Wagner v. Bardy, 130 
Tenn. 554, 171 S.W. 1179, 1914 Tenn. LEXIS 58 
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(1914). 


Collateral References. 
Law governing assignment of wages or sal- 
ary. 1 A.L.R.3d 927. 


50-1-303. Employees required to leave premises upon ceasing work — 
Penalty. 


In all cases where an employee or employees ceases work for any employer, 
whether the severance is voluntary on the part of the employee or whether the 
employee is lawfully discharged, the employee or employees shall within a 
reasonable time thereafter withdraw from the premises of the employer in 
which they were employed. In the absence of other circumstances, twelve (12) 
hours from the date of the cessation of employment shall be a reasonable time. 
Any employee or employees failing and refusing to withdraw from the 
premises of the employer after the termination of employment commits a Class 
C misdemeanor. 


History. Law Reviews. 

Acts’ +1937,'.ch., (160, a8 15 sCa supp: 14950; Labor Law — Wildcat Strikes in Violation of 
§ 11366.1; T.C.A. (orig. ed.), § 50-213; Acts the Wartime No-Strike Pledge, 18 Tenn. L. Rev. 
1989, ch. 591, § 118. 630 (1944). 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
1 


50-1-304. Discharge for refusal to participate in or remain silent about 
illegal activities, or for legal use of agricultural product — 
Damages — Frivolous lawsuits. 


(a) As used in this section: 
(1) “Employee” includes, but is not limited to: 

(A) A person employed by the state or any municipality, county, depart- 
ment, board, commission, agency, instrumentality, political subdivision or 
any other entity of the state; 

(B) A person employed by a private employer; or 

(C) A person who receives compensation from the federal government 
for services performed for the federal government, notwithstanding that 
the person is not a full-time employee of the federal government; 

(2) “Employer” includes, but is not limited to: 

(A) The state or any municipality, county, department, board, commis- 
sion, agency, instrumentality, political subdivision or any other entity of 
the state; 

(B) A private employer; or 

(C) The federal government as to an employee who receives compensa- 
tion from the federal government for services performed for the federal 
government, notwithstanding that the person is not a full-time federal 
employee; and 
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(3) “Illegal activities” means activities that are in violation of the criminal 
or civil code of this state or the United States or any regulation intended to 
protect the public health, safety or welfare. 

(b) No employee shall be discharged or terminated solely for refusing to 
participate in, or for refusing to remain silent about, illegal activities. 

(c)(1) Any employee terminated in violation of subsection (b) shall have a 

cause of action against the employer for retaliatory discharge and any other 

damages to which the employee may be entitled, subject to the limitations 

set out in § 4-21-3138. 

(2) Any employee terminated in violation of subsection (b) solely for 

refusing to participate in, or for refusing to remain silent about, illegal 
activities who prevails in a cause of action against an employer for retalia- 
tory discharge for the actions shall be entitled to recover reasonable attorney 
fees and costs. 
(d)(1) No employee shall be discharged or terminated solely for participating 
or engaging in the use of an agricultural product not regulated by the 
alcoholic beverage commission that is not otherwise proscribed by law, if the 
employee participates or engages in the use in a manner that complies with 
all applicable employer policies regarding the use during times at which the 
employee is working. 

(2) No employee shall be discharged or terminated solely for participating 
or engaging in the use of the product not regulated by the alcoholic beverage 
commission that is not otherwise proscribed by law if the employee partici- 
pates or engages in the activity during times when the employee is not 
working. 

(e)(1) This section shall not be used for frivolous lawsuits, and anyone trying 

to do so is subject to sanction as provided in subdivision (e)(2). 

(2) If any employee files a cause of action for retaliatory discharge for any 
improper purpose, such as to harass or to cause needless increase in costs to 
the employer, the court, upon motion or upon its own initiative, shall impose 
upon the employee an appropriate sanction, which may include an order to 
pay the other party or parties the amount of reasonable expenses incurred, 
including reasonable attorney’s fees. 

(f) In any civil cause of action for retaliatory discharge brought pursuant to 
this section, or in any civil cause of action alleging retaliation for refusing to 
participate in or remain silent about illegal activities, the plaintiff shall have 
the burden of establishing a prima facie case of retaliatory discharge. If the 
plaintiff satisfies this burden, the burden shall then be on the defendant to 
produce evidence that one (1) or more legitimate, nondiscriminatory reasons 
existed for the plaintiffs discharge. The burden on the defendant is one of 
production and not persuasion. If the defendant produces such evidence, the 
presumption of discrimination raised by the plaintiffs prima facie case is 
rebutted, and the burden shifts to the plaintiff to demonstrate that the reason 
given by the defendant was not the true reason for the plaintiffs discharge and 
that the stated reason was a pretext for unlawful retaliation. The foregoing 
allocations of burdens of proof shall apply at all stages of the proceedings, 
including motions for summary judgment. The plaintiff at all times retains the 
burden of persuading the trier of fact that the plaintiff has been the victim of 
unlawful retaliation. 


50-1-304 
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(g) This section abrogates and supersedes the common law with respect to 
any claim that could have been brought under this section. 


History. 

Acts 1990, ch. 771, §§ 1, 2; 1997, ch. 511, 
§§ 1, 2; 2000, ch. 688, § 1; 2009, ch. 161, § 1; 
2011, ch. 461, § 2; 2014, ch. 995, §§ 4-6. 


Compiler’s Notes. 

Acts 2011, ch. 461, § 4 provided that the act, 
which added subsection (g) (now subsection (f)), 
shall apply to all causes of action accruing on or 
after June 10, 2011. 

For the Preamble to the act concerning em- 
ployment litigation in Tennessee, please refer 
to Acts 2014, ch. 995. 

Acts 2014, ch. 995, § 7 provided that nothing 
in the act, which amended subdivision (c)(1) 
and subsection (f) and added subsection (g), 
shall require the Tennessee human rights com- 
mission, created pursuant to § 4-21-201, to 
provide training or education in addition to its 
current operations. 

Acts 2014, ch. 995, § 8 provided that the act 
shall apply to all actions accruing on or after 
July 1, 2014. 


Amendments. 

The 2014 amendment added “, subject to the 
limitations set out in § 4-21-313” at the end of 
present (c)(1); deleted “under Tennessee com- 
mon law” following “remain silent about illegal 
activities,” in the first sentence of present (f); 
and added (g). 


Effective Dates. 
Acts 2014, ch. 995, § 8. July 1, 2014. 


Cross-References. 

Disciplinary action against school employee 
reporting statute violation, civil action, § 49- 
50-1409. 

Non-Smoker Protection Act, title 39, ch. 17, 
part 18. 


Section to Section References. 
This section is referred to in §§ 4-21-3138, 
4-21-314, 9-3-406, 50-1-706. 


Law Reviews. 

Predicting the Success of Wrongful Dis- 
charge-Public Policy Actions: In Tennessee and 
Beyond, 58 Tenn. L. Rev. 393 (1991). 

Retaliatory Discharge and Public Policy 
(Charles H. Anderson), 26 No. 6 Tenn. B.J. 30 
(1990). 

The Law at Work: Variation in State and 
Federal Pleading Standards: Webb and Veasy 
(Edward G. Phillips with Brandon L. Morrow), 
49 Tenn. B.J. 26 (2013). 

When Telling the Truth Costs You Your Job: 
Tennessee’s Employment-at-Will Doctrine and 
the Need for Change (Chad E. Wallace), 39 No. 
4 Tenn. B.J. 18 (2008). 

Workers’ Compensation — Anderson v. Stan- 
dard Register Co.: Tennessee Supreme Court 
Specifies Elements Required to Establish a 
Cause of Action for Retaliatory Discharge in 
Workers’ Compensation Cases, 24 Mem. St. 
U.L. Rev. 825 (1994). 


NOTES TO DECISIONS 


Analysis 
. Constitutionality. 
. Applicability. 
Elements. 


. Sufficient Evidence. 

Insufficient Evidence. 

. Worker’s Compensation Retaliation Claim. 
. Immunity of Governmental Entity. 

. Common Law Cause of Action. 

. Protected Activity. 

10. Causation. 

11. Complaint Stated Cause of Action. 

12. Complete Severance of Employment Re- 
quired. 


WCOINMHMNARWNH 


1. Constitutionality. 

Amendment to T.C.A. § 50-1-304(f) was pro- 
cedural in nature, in that the amendment clari- 
fies and outlines the procedural burden-shift- 
ing applicable to Tennessee Public Protection 
Act cases; however, the amendment did not 
disturb any vested right or contractual obliga- 
tion that former employees might have, in 
violation of Tenn. Const. art. 1, § 20, as the 


issues in the case were decided well after the 
effective date of the statute. Todd v. Shelby 
County, — S.W.3d —, 2012 Tenn. App. LEXIS 
910 (Tenn. Ct. App. Dec. 27, 2012), appeal 
denied, — S.W.3d —, 2013 Tenn. LEXIS 591 
(Tenn. June 13, 20138). 


2. Applicability. 

Recent amendments to the Tennessee Public 
Protection Act, or the Whistleblower Act, T.C.A. 
§ 50-1-304, at T.C.A. §8§ 50-1-304(f) and 50-1- 
701, were inapplicable to a case where the 
cause of action accrued before June 10, 2011. 
Williams v. City of Burns, — S.W.3d —, 2012 
Tenn. App. LEXIS 104 (Tenn. Ct. App. Feb. 15, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 353 (Tenn. May 21, 2012). 


3. Elements. 

Four elements necessary for the existence of 
a cause of action under the Tennessee Public 
Protection Act, compiled in T.C.A. § 50-1-304, 
are: (1) the plaintiffs status as an employee of 
the defendant; (2) the plaintiffs refusal to par- 
ticipate in, or to remain silent about, illegal 
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activities; (3) the employer’s discharge of the 
employee; and (4) an exclusive causal relation- 
ship between the plaintiffs refusal to partici- 
pate in or remain silent about illegal activities 
and the employer’s termination of the em- 
ployee. Griggs v. Coca-Cola Employees’ Credit 
Union, 909 F. Supp. 1059, 1995 U.S. Dist. 
LEXIS 19752 (E.D. Tenn. 1995). 

In order to meet the requirements of an 
action under T.C.A. § 50-1-304, there must be a 
fear of dismissal contemporaneous with the 
plaintiffs decision whether to report the illegal 
activities. Griggs v. Coca-Cola Employees’ 
Credit Union, 909 F. Supp. 1059, 1995 U.S. 
Dist. LEXIS 19752 (E.D. Tenn. 1995). 

T.C.A. § 50-1-304 requires the plaintiff to 
show that the employer discharged her solely 
for refusing to participate in, or for refusing to 
remain silent about, illegal activities. Griggs v. 
Coca-Cola Employees’ Credit Union, 909 F. 
Supp. 1059, 1995 U.S. Dist. LEXIS 19752 (E.D. 
Tenn. 1995). 

T.C.A. § 50-1-304 does not require a showing 
that the employer instructed the employee to 
refrain from reporting the illegal activity. Ma- 
son v. Seaton, 942 S.W.2d 470, 1997 Tenn. 
LEXIS 173 (Tenn. 1997). 

Because an employee’s claims under Tennes- 
see’s whistle blower statute depended upon the 
existence of the Employee Retirement Income 
Security Act (ERISA), 29 U.S.C. § 1001 et seq., 
plans and alleged violations of fiduciary duties 
imposed by ERISA, the claims “related to” 
ERISA plans within the meaning of 29 U.S.C. 
§ 1144(a), and were preempted. McSharry v. 
UNUMpProvident Corp., 237 F. Supp. 2d 875, 
2002 U.S. Dist. LEXIS 24519 (E.D. Tenn. 2002). 

Employee was terminated on March 23, 
2006, but did not file suit until June 25, 2008, 
more than two years later; hence, the Tennes- 
see Public Protection Act (TPPA), T.C.A. § 50- 
1-304 et seq., claim was time-barred. Gibson- 
Holmes v. Fifth Third Bank, 661 F. Supp. 2d 
905, 2009 U.S. Dist. LEXIS 92155 (M.D. Tenn. 
Oct. 2, 2009). 


4, Sufficient Evidence. 

Allegations of discharged employees that of- 
ficials of county hospital authority participated 
in the decision to terminate their employment 
and to otherwise retaliate and harass them for 
making complaints about illegal activities and 
safety violations stated a cause of action under 
T.C.A. § 50-1-304. Ketron v. Chattanooga- 
Hamilton County Hosp. Auth., 919 F. Supp. 
280, 1996 U.S. Dist. LEXIS 3469 (E.D. Tenn. 
1996). 

Plaintiff employee, who was terminated after 
voicing a complaint about the employer’s viola- 
tion of paid leave policy, raised issues that could 
be matters of public concern, and stated a 
prima facie claim for retaliatory discharge 
against defendant county. Wooley v. Madison 
County, 209 F. Supp. 2d 836, 2002 U.S. Dist. 
LEXIS 12297 (W.D. Tenn. 2002). 
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Where a fifty-eight-year-old manager, who 
was terminated as part of a reduction in force, 
claimed that the employer failed to rehire him 
for open manager positions in retaliation for 
filing an EEOC charge of age discrimination 
and a lawsuit against the employer, summary 
judgment for the employer was denied, because 
the employee presented more than a scintilla of 
evidence to support his claim that retaliation 
may have motivated the employer’s decision 
not to consider him for the manager positions, 
including the fact that the decision-maker ad- 
mitted that he may have been aware of the 
employee’s lawsuit at the time he considered 
applicants. Southmayd v. Apria Healthcare, 
Inc., 412 F. Supp. 2d 848, 2006 U.S. Dist. 
LEXIS 6145 (E.D. Tenn. 2006). 

Summary judgment was erroneously granted 
to a city in a former employee’s action under 
Tennessee Public Protection Act, or the 
Whistleblower Act, T.C.A. § 50-1-304, as issues 
of material fact existed as to whether termina- 
tion was justified based on the employee’s dis- 
regard of the chain of command, criticism of a 
supervisor, and failure to attend a meeting. 
Williams vy. City of Burns, — S.W.3d —, 2012 
Tenn. App. LEXIS 104 (Tenn. Ct. App. Feb. 15, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 353 (Tenn. May 21, 2012). 

Summary judgment standard embodied in 
T.C.A. § 20-16-101, which was intended to re- 
place a summary judgment standard that arose 
from caselaw, was inapplicable to a claim under 
the Tennessee Public Protection Act, or the 
Whistleblower Act, T.C.A. § 50-1-304, where 
the cause of action accrued before June 10, 
2011. Williams v. City of Burns, — S.W.3d —, 
2012 Tenn. App. LEXIS 104 (Tenn. Ct. App. 
Feb. 15, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 353 (Tenn. May 21, 2012). 

Evidence did not support a finding that a 
police officer’s termination from employment 
was due to his violation of the chain of com- 
mand when he reported illegal activities of the 
police chief to the mayor, as it was the police 
chief's activities that were called into question, 
such that the chain of command could not 
adequately function and could not support the 
officer’s termination for purposes of the officer’s 
retaliatory discharge claim. Williams v. City of 
Burns, — S.W.3d —, 2013 Tenn. App. LEXIS 
525 (Tenn. Ct. App. Aug. 12, 2013). 

Evidence did not support a finding that a 
police officer’s termination from employment 
was due to his insubordination, as there was no 
basis in fact to support that assertion, and the 
evidence instead showed that the insubordina- 
tion claim was a pretext for unlawful retalia- 
tion. Williams v. City of Burns, — S.W.3d —, 
2013 Tenn. App. LEXIS 525 (Tenn. Ct. App. 
Aug. 12, 2013). 


5. Insufficient Evidence. 
There was no proof that the manager knew of 
the: employee’s report to upper management 
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regarding the alleged insurance fraud and it 
was undisputed that the manager had a legiti- 
mate reason to discharge the employee later. 
Mere coincidence of time was insufficient to 
prove causation, especially in light of the fact 
that the plaintiff had no evidence that the 
manager was aware of the employee’s whistle- 
blowing activity. Pannell v. Future Now, 895 F. 
Supp. 196, 1995 U.S. Dist. LEXIS 15743 (W.D. 
Tenn. 1995). 

An employee’s claim that his discharge re- 
sulted from his dissemination of a newsletter 
and his opinions expressed therein did not 
establish a violation of T.C.A. § 50-1-304, since 
he did not face the choice between reporting 
illegalities and keeping his job, and since there 
was not the required fear of dismissal contem- 
poraneous with plaintiffs decision to report 
illegal activities. Henderson v. Corrections 
Corp. of Am., 918 F. Supp. 204, 1996 U.S. Dist. 
LEXIS 3471 (E.D. Tenn. 1996). 

Where an airline employee failed to offer 
proof that he was fired because he was about to 
go public with information that his employer 
falsified maintenance records concerning its 
airplanes, summary judgment against him was 
proper. Robins v. Flagship Airlines, 956 S.W.2d 
4, 1997 Tenn. App. LEXIS 4384 (Tenn. Ct. App. 
1997). 

Where the activities that were reported by 
the employee were not “illegal activities” within 
the meaning of T.C.A. § 50-1-304, he failed to 
establish a prima facie case of retaliatory dis- 
charge. Voss v. Shelter Mut. Ins. Co., 958 
S.W.2d 342, 1997 Tenn. App. LEXIS 358 (Tenn. 
Ct. App. 1997). 

Where a hospital employee was terminated 
for insubordination and the employee alleged 
that the termination was for complaining about 
medical mistreatment of patients, the employ- 
ee’s retaliatory discharge claims failed to sur- 
vive summary judgment because the employee 
failed to show an exclusive causal relationship 
between the alleged whistle blowing and the 
termination. Caruso v. St. Jude Children’s Re- 
search Hosp., Inc., 215 F. Supp. 2d 930, 2002 
U.S. Dist. LEXIS 18989 (W.D. Tenn. 2002), 
dismissed, Caruso v. St. Jude Children’s Re- 
search Hosp., — F. Supp. 2d —, 2002 U.S. Dist. 
LEXIS 18988 (W.D. Tenn. Sept. 19, 2002). 

Employee’s retaliatory discharge claim was 
dismissed where, under T.C.A. § 50-1-304 and 
common law, the regulatory infraction by the 
company on which the employee relied did not 
implicate fundamental policy concerns and the 
employee’s refusal to drive the truck with a 
photocopy of the cab card did not further an 
important public policy interest embodied in 
the law. Franklin v. Swift Transp. Co., 210 
S.W.3d 521, 2006 Tenn. App. LEXIS 467 (Tenn. 
Ct. App. 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 1126 (Tenn 2006). 

Bank teller did not establish retaliatory dis- 
charge claims against her former employer, a 
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bank, under the common-law and the Whistle- 
blower Act, T.C.A. § 50-1-304, because she did 
not show that her supervisor’s request regard- 
ing how cash would be made available to a 
substitute teller was illegal or that it violated 
bank policy; additionally, the teller did not 
present proof that she reported or attempted to 
report the supervisor’s request to other bank 
officials, law enforcement, or the bank itself 
through a toll free number established for that 
purpose. Collins v. AmSouth Bank, 241 S.W.3d 
879, 2007 Tenn. App. LEXIS 479 (Tenn. Ct. 
App. July 26, 2007). 

Employee showed nothing of which was ille- 
gal or against public policy; nor did the em- 
ployee show that she was dismissed solely 
because of complaints about illegal activities as 
she readily admitted in her deposition that part 
of the reason for the closing of the Nashville 
office was simple greed on the part of other 
traders. Gibson-Holmes v. Fifth Third Bank, 
661 F. Supp. 2d 905, 2009 U.S. Dist. LEXIS 
92155 (M.D. Tenn. Oct. 2, 2009). 

In an employee’s suit against her former 
employer alleging common law and statutory 
claims of retaliatory discharge after she com- 
plained of an activity by a co-worker that she 
found personally offensive in that it created a 
foul smell and dust, the employee’s claim of 
common law retaliatory discharge was not ap- 
plicable because the Tennessee Occupational 
Safety and Health Act, T.C.A. § 50-3-409, pro- 
vided the exclusive remedy. And as the em- 
ployee but did not cite any specific threat either 
to her own health or safety or that of the public, 
and failed to show that the employer’s activities 
implicated fundamental public policy concerns, 
the trial court properly dismissed the employ- 
ee’s claim under the Tennessee Public Protec- 
tion Act, T.C.A. § 50-1-304 as well. Boyd v. 
Edwards & Assocs., 309 S.W.3d 470, 2009 Tenn. 
App. LEXIS 165 (Tenn. Ct. App. Apr. 30, 2009), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
867 (Tenn. Dec. 21, 2009). 

Employer was granted summary judgment 
on the employee’s statutory and common law 
retaliatory discharge claims where the em- 
ployee had not met his burden of demonstrat- 
ing that the regulatory infraction allegedly 
committed by the employer implicated funda- 
mental public policy concerns. Clark v. Hoops, 
LP, 709 F. Supp. 2d 657, 2010 U.S. Dist. LEXIS 
32422 (W.D. Tenn. Apr. 1, 2010). 

Employer was granted summary judgment 
as to a former employee’s claim under the 
Tennessee Public Protective Act (TPPA), T.C.A. 
§ 50-1-304, because she did not establish that 
she refused to participate or remain silent 
about an illegal activity or an activity that 


violated a clear public policy evidenced by an 


unambiguous constitutional statutory or regu- 
latory provision based on the record that dem- 
onstrated that the majority of her complaints to 
the employer did not involve sex but were in 
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regard to what she perceived as harsh, conde- 
scending, or unfair treatment and she provided 
no law under which her complaints about those 
matters were protected by the TPPA and the 
common law; in addition, the former employee’s 
confirmation of the incidents referenced in an 
anonymous email and her discussion with the 
employer about those incidents constituted the 
type of conduct protected by the TPPA and the 
common law but it was not clear that she 
herself ever actually reported the incidents 
referenced in the anonymous email and the 
contents of that email did not constitute a 
report or complaint that the employer was 
engaging in discrimination on the basis of sex, 
thus, she failed to establish a prima facie case 
for retaliation under the TPPA or the common 
law. Manstra v. Norfolk S. Corp., — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 42830 (E.D. Tenn. 
Mar. 28, 2012). 

Plaintiffs Tennessee Public Protection Act 
(TPPA), T.C.A. § 50-1-304 claim could not 
stand because aside from her termination, the 
plaintiff had not alleged that the defendant 
engaged in any other illegal activity. The TPPA, 
as evidenced by its express terms, protected 
whistleblowers, that was, those individuals 
who refused to participate in or remain silent 
about an illegal activity; therefore, because the 
complaint lacked any allegation of whistleblow- 
ing activity, the plaintiffs TPPA claim was 
dismissed. McAllister v. Quality Mobile X-ray 
Servs., — F. Supp. 2d —, 2012 U.S. Dist. LEXIS 
103563 (M.D. Tenn. July 25, 2012). 

Employer was entitled to summary judgment 
on former employees’ Tennessee Public Protec- 
tion Act claims, as the employees had not 
established the element of sole causation. The 
employees’ termination appeared to be the cul- 
mination of several months of planning and 
actions consistent with the mayor’s ultimate 
goal of a complete overhaul of the department 
in which they worked; the evidence indicated 
that the mayor’s office did not know about the 
whistleblowing activities until after the deci- 
sion to terminate the employees was made; and 
the employees had not produced evidence to 
rebut the legitimate reason for the termination 
of their employment, problems within their 
department, and to show that it was pretext. 
Todd v. Shelby County, — $.W.3d —, 2012 Tenn. 
App. LEXIS 910 (Tenn. Ct. App. Dec. 27, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
591 (Tenn. June 18, 2013). 


6. Worker’s 
Claim. 
An employee’s action for retaliatory dis- 
charge was not allowed where he was dis- 
charged before he filed his worker’s compensa- 
tion claim and the retaliation was the 
withholding of severance benefits. Medley v. A. 
W. Chesterton Co., 912 S.W.2d 748, 1995 Tenn. 
App. LEXIS 584 (Tenn. Ct. App. 1995). 
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7. Immunity of Governmental Entity. 

A county hospital authority, as a political 
subdivision of the state, was immune to a claim 
against it for retaliatory discharge under the 
provisions of the Governmental Tort Liability 
Act, T.C.A. title 29, chapter 20. Ketron v. Chat- 
tanooga-Hamilton County Hosp. Auth., 919 F. 
Supp. 280, 1996 U.S. Dist. LEXIS 3469 (E.D. 
Tenn. 1996); Coffey v. Chattanooga-Hamilton 
County Hosp. Auth., 932 F. Supp. 1023, 1996 
U.S. Dist. LEXIS 10508 (E.D. Tenn. 1996), affd, 
Coffey v. Chattanooga Hamilton County Hosp. 
Auth., 1998 U.S. Dist. LEXIS 22509 (E.D. Tenn. 
Aug. 17, 1998). 

The termination of plaintiff by defendant 
general manager was not an action in the 
general manager’s individual capacity, but 
rather an action taken on behalf of the em- 
ployer; therefore, because the general manager 
was acting within the scope of employment 
duties for the immune entities, the general 
manager was also shielded by the same immu- 
nity from suit under T.C.A. § 50-1-304. Smith 
v. Harriman Util. Bd., 26 S.W.3d 879, 2000 
Tenn. App. LEXIS 78 (Tenn. Ct. App. 2000). 


8. Common Law Cause of Action. 

Concurrent common law cause of action did 
not exist in case where plaintiff could not show 
that she was discharged solely because of the 
plaintiffs refusal to participate in, or to remain 
silent about, illegal activities as clearly defined 
by public policy. Griggs v. Coca-Cola Employees’ 
Credit Union, 909 F. Supp. 1066, 1995 U.S. 
Dist. LEXIS 19754 (E.D. Tenn. 1995). 

Tennessee whistleblower statute, T.C.A. 
§ 50-1-304, is cumulative, and does not pre- 
empt a plaintiffs common law cause of action 
for retaliatory discharge where the employee 
was discharged for reporting illegal or unethi- 
cal conduct. Guy v. Mut. of Omaha Ins. Co., 79 
S.W.3d 528, 2002 Tenn. LEXIS 326 (Tenn. 
2002). 

Terminated over-the-road truck driver pre- 
sented sufficient evidence of a prima facie case 
under T.C.A. § 50-1-304; however, his common 
law claim of retaliatory discharge in violation of 
public policy was dismissed because he was not 
an at-will employee, but worked under a union 
contract. Conley v. Yellow Freight Sys., 521 F. 
Supp. 2d 713, 2007 U.S. Dist. LEXIS 75114 
(E.D. Tenn. Oct. 9, 2007). 


9. Protected Activity. 

For purposes of a city employee’s claim under 
the Tennessee Public Protection Act, or the 
Whistleblower Act, T.C.A. § 50-1-304, ticket- 
fixing activities constituted an illegal activity 
pursuant to T.C.A. §§ 55-10-204(a) and 39-16- 
402(a)(1) and (d) (now (e)), such that it was 
within the meaning of § 50-1-304(a)(3). Wil- 
liams v. City of Burns, — S.W.3d —, 2012 Tenn. 
App. LEXIS 104 (Tenn. Ct. App. Feb. 15, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
353 (Tenn. May 21, 2012). 


50-1-304 


Employee failed to state a cause of action for 
whistleblower retaliatory discharge under the 
common law and T.C.A. § 50-1-304 where he 
only reported the illegal activity to the owner of 
the company, who was the one engaging in the 
allegedly illegal activity. Haynes v. Formac 
Stables, Inc., — S.W.3d —, 20138 Tenn. App. 
LEXIS 786 (Tenn. Ct. App. Dec. 4, 2013). 


10. Causation. 

In a retaliatory discrimination suit brought 
under the Tennessee Public Protection Act, 
T.C.A. § 50-1-304, by a employee fired for doing 
Naval Reserve work on a company computer 
during company time, the evidence showed that 
the employee was fired, not because he made 
certain complaints about his employer’s prac- 
tices, but for his violation of the company’s 
computer policy. Escher v. BWXT Y-12, LLC, 
627 F.3d 1020, 2010 FED App. 634N, 2010 U.S. 
App. LEXIS 19734 (6th Cir. Sept. 22, 2010). 

Employers were entitled to summary judg- 
ment on two discharged employees’ claims un- 
der the Whistleblower Act because the employ- 
ees could not prove an exclusive causal 
relationship between their whistleblowing ac- 
tivity relating to racial profiling and their dis- 
charge. Both employees admitted violations of 
the employer’s cell phone and other employ- 
ment policies. However, the evidence of close 
proximity between their complaints of racial 
profiling and their discharge supported their 
claim under the Tennessee Human Rights Act. 
Sykes v. Chattanooga Hous. Auth., 343 S.W.3d 
18, 2011 Tenn. LEXIS 604 (Tenn. June 24, 
2011). 

Employer was not entitled to summary judg- 
ment on its claim that employee could not 
establish that she was terminated solely for her 
whistleblowing activities because the reasons 
for the employee’s termination were hotly dis- 
puted and the employee produced evidence to 
show that a genuine issue of material fact 
existed. Coleman v. Humane Soc’y of Memphis, 
— S.W.3d —, 2014 Tenn. App. LEXIS 77 (Tenn. 
Ct. App. Feb. 14, 2014). 


11. Complaint Stated Cause of Action. 

Employee’s amended complaint specifically 
referred to the statute upon which the em- 
ployee was relying to state a claim of retalia- 
tory discharge, T.C.A. § 50-1-304, and thus 
comported with Tenn. R. Civ. P. 8.05(1). The 
amended complaint, while not a model of plead- 
ing, provided the employer with sufficient no- 
tice of the claims alleged and sufficiently 
pleaded a legal cause of action. Webb v. Nash- 
ville Area Habitat for Humanity, Inc., 346 
S.W.3d 422, 2011 Tenn. LEXIS 623 (Tenn. July 
21, 2011). 
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In a sexual harassment and retaliation suit, 
the employer’s motion to dismiss for failure to 
state a claim was denied as to the former 
employee’s claim under the Tennessee Public 
Protection Act, T.C.A. § 50-1-304, because she 
sufficiently pled a cause of action by asserting 
that her supervisor’s actions of commenting on 
her sexuality, asking to watch her perform 
sexual acts with other women, and other ac- 
tions exceeded routine workplace jokes and 
teasing and caused her to be constructively 
discharged. Stacy v. MVT Servs., LLC, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 84082 
(M.D. Tenn. June 18, 2012). 

Plaintiffs statutory retaliatory discharge 
claim under T.C.A. § 50-1-304(b) stated a claim 
since: (1) plaintiff could plead in the alternative 
that whistleblowing was the sole cause and one 
of multiple causes of his termination under 
Tenn. R. Civ. P. 8.05(2); (2) the allegation that 
the whistleblowing activity was the exclusive 
cause of the termination was equivalent to an 
allegation that it was the sole cause of the 
termination; and (3) any allegation to the con- 
trary was properly construed as an alternative 
allegation, especially since plaintiff alleged 
that any other reason given for the termination 
was pretextual. Phelps v. Newman, — S.W.3d 
—, 2013 Tenn. App. LEXIS 4 (Tenn. Ct. App. 
Jan. 3, 2013). 

Employer was not entitled to summary judg- 
ment on its claim that employee could not 
establish a refusal to participate claim at trial 
because the employee arguably revealed illegal 
practices and the practices involved the em- 
ployee in such a way that her continued com- 
plaints about them could be characterized as a 
refusal to participate in and a refusal to remain 
silent about the activities. Coleman v. Humane 
Soc’y of Memphis, — S.W.38d —, 2014 Tenn. 
App. LEXIS 77 (Tenn. Ct. App. Feb. 14, 2014). 


12. Complete Severance of Employment 
Required. 

Employee’s complaint against a university 
was insufficient to state a claim under Tennes- 
see Public Protection Act (TPPA), T.C.A. § 50- 
1-304, because, although the employee alleged 
that he was demoted for refusing to participate 
in or for refusing to remain silent about illegal 
activities, the TPPA required a complete sever- 
ance of employment to bring suit; the univer- 
sity had removed the employee as department 
head, but continued to employ him as a tenured 
professor after removing him as department 
head. Harman v. Univ. of Tenn., 353 S.W.3d 
734, 2011 Tenn. LEXIS 871 (Tenn. Sept. 16, 
2011). 
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Collateral References. 

After-acquired evidence of employee’s mis- 
conduct as barring or limiting recovery in ac- 
tion for wrongful discharge. 34 A.L.R.5th 699. 

Preemption of state-law wrongful discharge 
claim, not arising from whistleblowing, by 
§ 301(a) of Labor-Management Act of 1947 (29 
U.S.C.A. § 185(a)). 184 A.L.R. Fed. 241. 

Preemption of state-law wrongful discharge 
claim, not arising from whistleblowing, by 
§ 541(a) of Employee Retirement Income Secu- 
rity Act of 1974 (29 U.S.C.A. § 1144(a)). 176 
A.L.R. Fed. 433. 

Pre-emption of wrongful discharge cause of 
action by civil rights laws. 21 A.L.R.5th 1. 

What constitutes activity of employee, other 
than reporting wrongdoing, protected under 
state whistleblower protection statute. 13 
A.L.R.6th 499. 

What constitutes activity of employee pro- 
tected under state whistleblower protection 
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statute covering employee’s report, disclosure, 
notification, or the like of wrongdoing — Suffi- 
ciency of report. 10 A.L.R.6th 531. 

What constitutes activity of private-sector 
employee protected under state whistleblower 
protection statute covering employee’s “report,” 
“disclosure,” “notification,” or the like of wrong- 
doing — Nature of activity reported. 36 
A.L.R.6th 203. 

What constitutes activity of public or state 
employee protected under state whistleblower 
protection statute covering employee’s “report,” 
“disclosure,” “notification,” or the like of wrong- 
doing — Nature of activity reported. 37 
A.L.R.6th 137. 

Who are “public employers” or “public em- 
ployees” within the meaning of state whistle- 
blower protection acts. 90 A.L.R.5th 687. 

Wrongful discharge based on public policy 
derived from professional ethics codes. 52 
A.L.R.5th 405. 


50-1-305. Breast milk expressing by employees — Break time and 
place. 


(a) As used in this section, “employer” means a person or entity that 
employs one (1) or more employees and includes the state and its political 
subdivisions. 

(b) An employer shall provide reasonable unpaid break time each day to an 
employee who needs to express breast milk for that employee’s infant child. 
The break time shall, if possible, run concurrently with any break time already 
provided to the employee. An employer shall not be required to provide break 
time under this section if to do so would unduly disrupt the operations of the 
employer. 

(c) The employer shall make reasonable efforts to provide a room or other 
location in close proximity to the work area, other than a toilet stall, where the 
employee can express breast milk in privacy. The employer shall be held 
harmless if reasonable efforts have been made to comply with this subsection 


(c). 


Cross-References. 
Breastfeeding, title 68, ch. 58. 


History. 
Acts 1999, ch. 161, § 1. 


50-1-306. Authorization of patient to market or sell medical informa- 
tion. 


(a) As used in this section, “medical information” includes lists of employees 
or family members receiving health insurance. “Medical information” does not 
include information that does not identify the patient. 

(b) It is unlawful for any employer, or an agent, contractor or employee of an 
employer, to market or sell medical information that directly identifies an 
employee, unless the patient has authorized the release in written, electronic 
or other form that indicates the patient’s consent, including records for medical 
services provided or paid for by the employer for purposes unrelated to: 

(1) The provision of health care to the employee or family members 
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receiving health insurance; 


EMPLOYER AND EMPLOYEE 24 


(2) Payment for health care to the employee or family members receiving 


health insurance; or 


(3) Administration of any health plan or program offered by the plan. 
(c) A violation of this section shall be punished as a Class C misdemeanor. 
(d) This section shall not apply to information for which the employee or 
family member has executed a voluntary waiver or release. 


History. 
Acts 2000, ch. 769, § 2. 


Compiler’s Notes. 

Acts 2000, ch. 769, § 3, provided that this 
section and § 56-7-124 shall only take effect to 
the extent permitted by federal law, including, 
but not limited to, the Employee Retirement 
Income Security Act of 1974 [29 U.S.C. § 1001 
et seq.], and to the extent that any necessary 


approvals under the federal waiver for Tenn- 
Care (or a successor entity or program) have 
been secured from the federal health care fi- 
nancing administration. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 
Release of information relating to physical or 
mental health of patient, § 56-7-124. 


50-1-307. Volunteer firefighters — Rights against termination. 


(a) No employer shall terminate an employee who is a volunteer firefighter 
solely because the employee, when acting as a volunteer firefighter, is absent 
or late to the employee’s employment in order to respond to an emergency prior 
to the time the employee is to report to employee’s place of employment. 

(b) An employer may charge against the employee’s regular pay any time 
that an employee who is a volunteer firefighter loses from employment because 
of the employee’s response to an emergency. 

(c) An employer has the right to request an employee who loses time from 
the employee’s employment to respond to an emergency to provide the 
employer with a written statement from the supervisor or acting supervisor of 
the volunteer fire department stating that the employee responded to an 
emergency and list the time and date of the emergency. 

(d) Any employee who is absent or late to the employee’s employment in 
order to respond to an emergency shall make a reasonable effort to notify the 
employee’s employer that the employee may be absent or late. 

(e) Any employee terminated in violation of this section may bring a civil 
action against the employee’s employer. The employee may seek reinstatement 
to the employee’s former position, payment of back wages, reinstatement of 
fringe benefits, and where seniority rights are granted, the reinstatement of 
seniority rights. The employee has one (1) year from the date of a violation of 
this section to file an action. 


History. 
Acts 2003, ch. 148, § 1. 


Section to Section References. 
This section is referred to in § 50-1-309. 


Law Reviews. 

The Law at Work: Volunteer Firefighter Paid 
Leave (Edward G. Phillips), 44 Tenn. B.J. 37 
(2008). 


50-1-308. Payroll deductions for health insurance premiums. 


Notwithstanding any other law, any employer, including, but not limited to, 
state and local government employers, that offers health insurance regulated 
under title 56 to its employees, may provide a payroll deduction for the 
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employee portion of the health insurance premiums on the request of any 
employee who participates in the health insurance program. 


History. 
Acts 2006, ch. 590, § 1. 


50-1-309. Volunteer firefighters — Permission to leave work — Allow- 
ance for time off following response to fire call. 


(a)(1) Notwithstanding § 50-1-307, any employee who is an active volunteer 
firefighter may be permitted to leave work in order to respond to fire calls 
during the employee’s regular hours of employment without loss of pay, 
vacation time, sick leave or earned overtime accumulation. The employee 
may be permitted to take off the next scheduled work period within twelve 
(12) hours following the response as a vacation day or sick leave day without 
loss of pay, if the employee assisted in fighting the fire for more than four (4) 
hours. If the employee is not entitled to a vacation day or sick leave day, then 
the employee may be permitted to take off the work period without pay. 
(2) In addition to subdivision (a)(1), any employee who is an active 
volunteer firefighter and who worked for more than four (4) hours the prior 
day or night as a volunteer firefighter in an emergency may be permitted to 
take off the next scheduled work period within twelve (12) hours following 
the emergency as a vacation day or sick leave day without the loss of pay. If 
the employee is not entitled to a vacation day or sick leave day then the 
employee may be permitted to take off the work period without pay. 

(b) The employer may require the employee to submit a written statement 
from the chief of the volunteer fire department verifying that the employee 
responded to a fire or was on-call and specifying the date, time and duration of 
the response. 


History. Law Reviews. 
Acts 2008, ch. 791, § 1. The Law at Work: Volunteer Firefighter Paid 
Leave (Edward G. Phillips), 44 Tenn. B.J. 37 


Code Commission Notes. Acts 2008, ch. 
885, § 1 purported to add a new section as 
§ 50-1-309. Since Acts 2008, ch. 791, § 1 added 
§ 50-1-309, Acts 2008, ch. 885, § 1 was added 
as § 50-1-310. 


(2008). 


50-1-310. Discharge of teacher for refusal to participate in or remain 
silent about illegal activities — Damages — Frivolous 
lawsuits. 


(a) No teacher employed by a local education agency shall be discharged, 
terminated, or otherwise discriminated against with respect to compensation, 
terms, conditions or privileges of employment solely for refusing to participate 
in, or for refusing to remain silent about, illegal activities. 

(b) As used in this section, “illegal activities” means activities that are in 
violation of the criminal or civil code of this state or the United States or any 
regulation intended to protect the public health, safety or welfare. 
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(c)(1) Any teacher terminated or discriminated against in violation of 
subsection (a) shall have a cause of action against the employer for violation 
of this section and any other damages to which the employee may be 
entitled. 

(2) Any teacher terminated or discriminated against in violation of 
subsection (a) solely for refusing to participate in, or for refusing to remain 
silent about, illegal activities who prevails in a cause of action against an 
employer for such prohibited actions shall be entitled to recover reasonable 
attorney fees and costs. 

(d)(1) This section shall not be used for frivolous lawsuits and anyone who 
files a frivolous lawsuit is subject to sanction as provided in subdivision 
(d)(2). 

(2) If any teacher files a cause of action for retaliatory discharge for any 
improper purpose, such as to harass or to cause needless increase in costs to 
the employer, the court, upon motion or upon its own initiative, shall impose 
upon the teacher an appropriate sanction, which may include an order to pay 
the other party or parties the amount of reasonable expenses incurred, 
including reasonable attorney’s fee. 


History. § 50-1-309. Since Acts 2008, ch. 791, § 1 added 
Acts 2008, ch. 885, § 1. § 50-1-309, Acts 2008, ch. 885, § 1 was added 
as § 50-1-310. 


Code Commission Notes. Acts 2008, ch. 
885, § 1 purported to add a new section as 


50-1-311. Employer prohibited from using results of voice stress 
analysis to prove misconduct by employee. 


(a) As used in this section, “voice stress analysis” means the use of a device 
that has the ability to electronically analyze the responses of an individual to 
a specific set of questions and to record the analysis, both digitally and on a 
graph. 

(b) At any hearing or other employment procedure in which an employee is 
entitled to due process, no employer shall introduce the results of a voice stress 
analysis performed on an employee to prove misconduct by the employee. 


History. Effective Dates. 
Acts 2014, ch. 928, § 1. Acts 2014, ch. 928, § 3. July 1, 2014. 
PART 4 


PRIVATE PENSIONS AND RETIREMENT PLANS 


50-1-401. “Private pension and retirement plan” defined — Separate 
trust account established for employee contributions. 


(a) As used in this part, “private pension and retirement plan” means any 
plan not covered by the federal employee retirement income security program, 
the Tennessee consolidated retirement system, or any other governmentally 
regulated pension and retirement fund. 

(b)(1) Any person maintaining a private pension and retirement plan that 

receives its funding either partially or totally from the employees’ pay shall 
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deposit all money received for the plan in a separate trust account. 

(2) The funds in this separate account can only be used for the costs of 
administering the plan and for providing the benefits that accrue to the 
members of the plan. 


History. Section to Section References. 
Acts 1978, ch. 834, § 1; T.C.A., § 50-401; This section is referred to in § 50-1-402. 
T.C.A., § 50-801. 


50-1-402. Violation — Penalty. 


A violation of § 50-1-401, requiring all funds in a private pension and 
retirement fund to be deposited in a separate trust account, is a Class E felony. 


History. Cross-References. 
Acts 1979, ch. 122, § 1; T.C.A., § 50-802; Penalty for Class E felony, § 40-35-111. 
Acts 1989, ch. 591, § 46. 


PART 5 
HEALTHY WORKPLACE ACT 


50-1-501. Short title. 
This part shall be known and may be cited as the “Healthy Workplace Act.” 


History. cerning maternity leave, was transferred to 
Acts 2014, ch. 997, § 1. § 4-21-408 in 1988. 
Compiler’s Notes. Effective Dates. 


Former part 5, §§ 50-1-501 — 50-1-505, con- Acts 2014, ch. 997, § 2. May 22, 2014. 


50-1-502. Part definitions. 


As used in this part: 

(1) “Abusive conduct” means acts or omissions that would cause a 
reasonable person, based on the severity, nature, and frequency of the 
conduct, to believe that an employee was subject to an abusive work 
environment, such as: 

(A) Repeated verbal abuse in the workplace, including derogatory 
remarks, insults, and epithets; 

(B) Verbal, nonverbal, or physical conduct of a threatening, intimidat- 
ing, or humiliating nature in the workplace; or 

(C) The sabotage or undermining of an employee’s work performance in 
the workplace; 

(2) “Agency” means any department, commission, board, office or other 
agency of the executive, legislative or judicial branch of state government; 
and 

(3) “Employer” means any agency, county, metropolitan government, 
municipality, or other political subdivision of this state. 


History. Compiler’s Notes. 
Acts 2014, ch. 997, § 1. Former part 5, §§ 50-1-501 — 50-1-505, con- 
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cerning maternity leave, was transferred to Effective Dates. 
§ 4-21-408 in 1988. Acts 2014, ch. 997, § 2. May 22, 2014. 


50-1-503. Development of model policy for employers to prevent abu- 
sive conduct in the workplace — Requirements of policy. 


(a) No later than March 1, 2015, the Tennessee advisory commission on 
intergovernmental relations (TACIR) shall create a model policy for employers 
to prevent abusive conduct in the workplace. The model policy shall be 
developed in consultation with the department of human resources and 
interested municipal and county organizations including, but not limited to, 
the Tennessee municipal league, the Tennessee county services association, the 
municipal technical advisory service (MTAS), and the county technical assis- 
tance service (CTAS). 

(b) The model policy created pursuant to subsection (a) shall: 

(1) Assist employers in recognizing and responding to abusive conduct in 
the workplace; and 

(2) Prevent retaliation against any employee who has reported abusive 
conduct in the workplace. 

(c) Each employer may adopt the policy created pursuant to subsection (a) 
as a policy to address abusive conduct in the workplace. 


History. Effective Dates. 
Acts 2014, ch. 997, § 1. Acts 2014, ch. 997, § 2. May 22, 2014. 
Compiler’s Notes. Section to Section References. 


Former part 5, §§ 50-1-501 — 50-1-505, con- This section is referred to in § 50-1-504. 
cerning maternity leave, was transferred to 
§ 4-21-408 in 1988. 


50-1-504. Immunity of employer when model policy adopted. 


Notwithstanding § 29-20-205, if an employer adopts the model policy 
created by TACIR pursuant to § 50-1-503(a) or adopts a policy that conforms 
to the requirements set out in § 50-1-503(b), then the employer shall be 
immune from suit for any employee’s abusive conduct that results in negligent 
or intentional infliction of mental anguish. Nothing in this section shall be 
construed to limit the personal liability of an employee for any abusive conduct 
in the workplace. 


History. cerning maternity leave, was transferred to 
Acts 2014, ch. 997, § 1. § 4-21-408 in 1988. 
Compiler’s Notes. Effective Dates. 
Former part 5, §§ 50-1-501 — 50-1-505, con- Acts 2014, ch. 997, § 2. May 22, 2014. 
PART 6 


PLANT CLOSINGS AND REDUCTION IN OPERATIONS 


50-1-601. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Employer” means any person, corporation or other entity that em- 
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ploys at least fifty (50) but not more than ninety-nine (99) full-time 
employees at a workplace located within this state, and that is not excluded 
or exempt from the requirements of the Employment Security Law, compiled 
in chapter 7 of this title; 

(2) “Reduction in operations” means: 

(A) The closure of a workplace, or a portion of the operations in the 
workplace, whereby the number of employees working within the work- 
place is permanently or indefinitely reduced by fifty (50) or more during 
any three-month period; 

(B) The modernization of a workplace, or a portion of the operations in 
the workplace, whereby the number of employees working within the 
workplace is permanently or indefinitely reduced by fifty (50) or more 
during any three-month period; 

(C) The relocation of a workplace, or a portion of the operations in the 
workplace, to another site located more than fifty (50) miles from the 
workplace, whereby the number of employees working within the work- 
place is permanently or indefinitely reduced by fifty (50) or more during 
any three-month period; or 

(D) The implementation or application of any management policy 
within a workplace, whereby the number of employees working within the 
workplace is permanently or indefinitely reduced by fifty (50) or more 
during any three-month period; and 
(3) “Workplace” means a factory, plant, office or other facility where 

employees produce goods or provide services. 


History. Law Reviews. 

Acts 1988, ch. 997, § 2; 1989, ch. 399, § 1. The Effect of the 1988 Federal Plant Closing 
Legislation on Tennessee Employers (Carol 
Daugherty Rasnic), 25 No. 5 Tenn. B.J. 26 
(1989). 


Cross-References. 
State officials notified of plant closings or 
mass layoffs, § 50-1-104. 


50-1-602. Notification of employees and state. 


(a) Upon notifying affected employees of a reduction in operations, the 
employer shall then notify state government by telephoning the commissioner 
of labor and workforce development and informing the commissioner of the 
circumstances of the reduction in operations, as well as the number of 
employees affected. 

(b)(1) The commissioner of labor and workforce development shall obtain 

and operate a toll-free telephone line for the purpose of receiving and 

encouraging employer compliance with subsection (a). 

(2) The commissioner shall regularly undertake appropriate activities to 
inform and remind employers of the existence of the toll-free telephone line 
and of the requirements contained in subsection (a). 

(c) Upon receiving initial notification of a reduction in operations, the 
commissioner shall immediately advise the commissioners of economic and 
community development, education, health, human services, and mental 
health and substance abuse services, the executive director of the state board 
of education, and the chancellor of the board of regents of the state university 
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and community college system, concerning the circumstances of the reduction 
in operations and the number of affected employees. 


History. 

Acts 1988, ch. 997, § 3; 1989, ch. 399, § 3; 
1999, ch. 520, § 41; 2010, ch. 1100, § 85; 2012, 
chapiae Si2i 


Compiler’s Notes. 

The toll-free telephone number referred to in 
(b) is: 1-800-255-5872. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 
developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 


dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 


Cross-References. 
State officials notified of plant closings or 
mass layoffs, § 50-1-104. 


Section to Section References. 
This section is referred to in §§ 50-1-603, 
50-7-303. 


Law Reviews. 

The Effect of the 1988 Federal Plant Closing 
Legislation on Tennessee Employers (Carol 
Daugherty Rasnic), 25 No. 5 Tenn. B.J. 26 
(1989). 


50-1-603. Provisions not applicable in certain situations. 


Section 50-1-602(a) shall not apply to any reduction in operations that: 

(1) Results solely from a labor dispute; 

(2) Occurs at a construction site or other temporary workplace; or 

(3) Results from seasonal factors, as determined by the rules of the 
commissioner of labor and workforce development to be customary within 


the business or industry. 


History. 
Acts 1988, ch. 997, § 4; 1989, ch. 399, § 3; 
1999, ch. 520, § 41. 


50-1-604. Rules. 


The commissioner of labor and workforce development shall promulgate 
rules necessary to implement this part in an orderly and efficient manner, in 
accordance with the Uniform Administrative Procedures Act, compiled in title 


4, chapter 5. 


History. 
Acts 1988, ch. 997, § 5; 1989, ch. 399, § 3; 
1999, ch. 520, § 41. 


PART 7 
TENNESSEE LAWFUL EMPLOYMENT ACT 


50-1-701. Short title. 


This part shall be known and may be cited as the “Tennessee Lawful 


Employment Act.” 


History. 
Acts 2011, ch. 436, § 5. 
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NOTES TO DECISIONS 


1. Applicability. cause of action accrued before June 10, 2011. 

Recent amendments to the Tennessee Public Williams v. City of Burns, — S.W.3d —, 2012 
Protection Act, or the Whistleblower Act, T.C.A. Tenn. App. LEXIS 104 (Tenn. Ct. App. Feb. 15, 
§ 50-1-304, at T.C.A. §§ 50-1-304(f) and 50-1- 2012), appeal denied, — S.W.3d —, 2012 Tenn. 
701, were inapplicable to a case where the LEXIS 353 (Tenn. May 21, 2012). 


50-1-702. Part definitions. 


As used in this part: 

(1) “Commissioner” means the commissioner of labor and workforce 
development, or the commissioner’s designee; 

(2) “Department” means the department of labor and workforce develop- 
ment, unless the context provides otherwise; 

(3) “Department of homeland security” means the United States depart- 
ment of homeland security, or the appropriate agency or division within such 
department, or any successor department, agency, or division thereto; 

(4) “Economic development incentive” means any grant, loan or perfor- 
mance-based incentive from any governmental entity; 

(5) “Employee” means any individual for whom an employer must com- 
plete a Form I-9 pursuant to federal law and regulations, and does not 
include an independent contractor as defined by 8 U.S.C. § 1324a and its 
regulations; 

(6) “Employer” means private employers and governmental entities; 

(7) “E-Verify program” means the federal electronic work authorization 
verification service provided by the department of homeland security pur- 
suant to the federal Basic Pilot Program Extension and Expansion Act of 
20038, P.L. 108-156, or any successor program thereto; 

(8) “Governmental entity” means this state or any political subdivision 
which exercises governmental powers under the laws of this state and uses 
tax revenues; 

(9) “Internet access” means Internet service that is installed and acces- 
sible at an employer’s place of business; 

(10) “License” means any certificate, approval, registration, or similar 
form of permission issued by a local government with respect to business 
licensure as described in title 67, chapter 4; 

(11) “Non-employee” means any individual, other than an employee, paid 
directly by the employer in exchange for the individual’s labor or services; 

(12) “Person” means an individual, corporation, partnership, or other 
legal entity; 

(13) “Private employer” means any person who is required by federal law 
and regulations to report, for any purpose, remuneration paid to at least six 
(6) employees; and 

(14) “Tax form” means any form issued by the United States internal 
revenue service, including, but not limited to, Form W-2, Form-1099 or 
Form-1040. 


History. Compiler’s Notes. 
Acts 2011, ch. 436, § 5; 2012, ch. 736, § 1. The Basic Pilot Program Extension and Ex- 
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pansion Act of 2003, P.L. 108-156, referred toin 1324a note, 1360 note, and appears in part as 8 
this section, amended 8 U.S.C. §§ 1153 note, U.S.C. § 1153 note. 


50-1-703. Duties of employers — Office of employment verification 
assistance — Application — Complaints for violations — 
Commissioner’s order on finding of violation — Penalties. 


(a)(1) Employers shall: 

(A) For non-employees, request and maintain a copy, pursuant to 
subdivision (a)(4), of any one (1) of the following documents prior to the 
non-employee providing labor or services on or after the phase-in period 
applicable to the particular size employer described in subsection (b): 

(i) A valid Tennessee driver license or photo identification license 
issued by the department of safety; 

(ii) A valid driver license or photo identification license issued by 
another state where the issuance requirements are at least as strict as 
those in this state, as determined by the department. The commissioner, 
in consultation with the department of safety, shall determine which 
states have issuance requirements that are at least as strict as this 
state, and shall develop, and periodically update, a publicly accessible 
list of such states on the department’s web site; 

Gii) An official birth certificate issued by a United States state, 
jurisdiction or territory; 

(iv) A United States government-issued certified birth certificate; 

(v) A valid, unexpired United States passport; 

(vi) A United States certificate of birth abroad (DS-1350 or FS-545); 

(vii) A report of birth abroad of a citizen of the United States 
(FS-240); 

(viii) A certificate of citizenship (N560 or N561); 

(ix) A certificate of naturalization (N550, N570 or N578); 

(x) A United States citizen identification card (I-197 or I-179); or 

(xi) Valid alien registration documentation or other proof of current 
immigration registration recognized by the United States department of 
homeland security that contains the individual’s complete legal name 
and current alien admission number or alien file number (or numbers if 
the individual has more than one (1) number); and 
(B) For employees, either: 

(i) Request and maintain a copy, pursuant to subdivision (a)(4), of any 
one (1) of the documents described in (a)(1)(A)(G)-(xi) prior to the 
employee providing labor or services on or after the phase-in period 
applicable to the particular size employer described in subsection (b); or 

(ii)(a) Enroll in the E-Verify program prior to hiring an employee on 

or after the applicable phase-in period described in subsection (b); 

(b) Verify the work authorization status of the employee hired by 
using the E-Verify program; and 

(c) Maintain a record of any results generated by the E-Verify 
program for that particular employee in a manner consistent with 

subdivision (a)(4). 

(2)(A) An employer who verifies the work authorization status of an 
employee pursuant to subdivision (a)(1)(B)Gi) has not violated § 50-1- 
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103(b) with respect to the particular employee if the employer meets the 

requirements in § 50-1-103(d). 

(B) No employer shall prevail in any proceeding where a violation of 
§ 50-1-103 is alleged if the sole evidence presented by the employer is 
evidence of compliance with subdivisions (a)(1)(A) or (a)(1)(B)(i). 

(3) No employer shall be in violation of subdivision (a)(1)(B) if the 
employer has requested, but has not received, assistance pursuant to 
subdivision (a)(6). 

(4) An employer shall maintain: 

(A) A record of results generated by the E-Verify program pursuant to 
(a)(1)(B)(ii) with respect to an employee for three (3) years after the date 
of the employee’s hire or for one (1) year after the employee’s employment 
is terminated, whichever is later; and 

(B) Documentation received pursuant to subdivisions (a)(1)(A) and 
(a)(1)(B)(i) for three (3) years after the documentation is received by the 
employer or for one (1) year after the employee or non-employee ceases to 
provide labor or services for the employer, whichever is later. 

(5) Nothing in this section shall be construed to prevent an employer from 
contracting with or otherwise obtaining the services of an E-Verify employer 
agent, or similar third party, for the purpose of complying with subdivision 
(a)(1)(B)(@i). 

(6) There is created within the department the office of employment 
verification assistance. The department is authorized to enter into any 
memorandum of understanding or other agreement required by the E-Verify 
program to operate this office, and shall create no more than one (1) full-time 
administrative position to staff the office. If an employer does not have 
Internet access, then the office shall, at no charge to the employer, enroll the 
employer in the E-Verify program or conduct work authorization status 
checks of the employer’s employees by using the E-Verify program; provided, 
that the employer signs a prescribed form, under penalty of perjury, 
attesting to the employer’s lack of Internet access and completes any 
paperwork required by the E-Verify program to permit the office to provide 
such assistance. 

(7) Except as otherwise provided in subsection (c), the department shall 
conduct an inquiry concerning an employer’s compliance with subdivision 
(a)(1) in conjunction with any pending inquiry, investigation, or inspection of 
the employer by the department’s division of labor standards or workers’ 
compensation division, or any successor divisions thereto. When conducting 
an inquiry, the commissioner shall provide written notification to the 
employer of the inquiry and a request for documentation establishing 
compliance with subdivision (a)(1). The employer shall provide such docu- 
mentation to the commissioner within thirty (30) days from the date the 
employer received the department’s request. If the employer fails to respond 
with documentation establishing compliance with subdivision (a)(1) within 
the thirty-day period, then the commissioner shall issue an initial order 
pursuant to subsection (d). 

(b)(1) On or after January 1, 2012, subsection (a) shall apply to: 

(A) Governmental entities; and 
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(B) Private employers with employees of five hundred (500) or more. 

(2) On or after July 1, 2012, subsection (a) shall apply to private 
employers with employees of two hundred (200) to four hundred ninety-nine 
(499). : 

(3) On or after January 1, 2013, subsection (a) shall apply to private 
employers with employees of six (6) to one hundred ninety-nine (199). 
(c)(1) Any lawful resident of this state or employee of a federal agency may 
file a complaint alleging a violation of subdivision (a)(1) to the department. 
The complaint shall, at a minimum, include the name of the individual filing 
the complaint, and satisfactory evidence of a violation as determined by the 
commissioner. 

(2) On receipt of a complaint, the commissioner shall determine if the 
complaint contains satisfactory evidence of a violation of subdivision (a)(1); 
provided, that the commissioner shall inform the individual filing the 
complaint the basis for such determination. The commissioner shall not 
investigate complaints that are based solely on race, color or national origin. 

(3) If the commissioner determines that the complaint contains satisfac- 
tory evidence of a violation of subdivision (a)(1), then the commissioner shall 
conduct an inquiry. When conducting an inquiry, the commissioner shall 
provide written notification to the employer of the alleged violation of 
subdivision (a)(1) and a request for documentation establishing compliance 
with subdivision (a)(1). The employer shall provide such documentation to 
the commissioner within thirty (30) days from the date the employer 
received the department’s request. Upon request by the employer, the 
department shall provide the employer with the name of the individual filing 
a complaint. 

(4) Upon the expiration of the thirty-day period in subdivision (c)(3), the 
commissioner shall make a determination of whether a violation of subdivi- 
sion (a)(1) occurred. If the employer fails to provide documentation estab- 
lishing compliance with subdivision (a)(1) within the thirty-day period, then 
the commissioner shall issue an initial order pursuant to subdivision (d)(1). 
If documentation is submitted within the thirty-day period, then the 
commissioner shall determine whether there is clear and convincing evi- 
dence of a violation of subdivision (a)(1) based on the documentation 
submitted, the evidence from the complaint, and other applicable evidence. 
(d)(1) If the commissioner determines that an employer has violated subdi- 
vision (a)(1) pursuant to subdivision (a)(7) or (c)(4), or determines that an 
employer has violated § 50-1-704, then the commissioner shall issue an 
initial order that shall include, at a minimum: 

(A) The commissioner’s findings and determinations; 

(B) The penalties that will apply if a final order is issued; 

(C) The process to request a contested case hearing; and 

(D) The process by which the commissioner shall waive all penalties for 

a first violation as provided in subdivision (d)(3). 

(2) An employer shall have the right to appeal, pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, an initial order 
issued by the commissioner pursuant to this section; provided, that the 
employer sends written notice to the commissioner within thirty (30) days of 
the date of the initial order. If the employer fails to send such written notice, 
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then the contested case hearing process is waived. 

(3) The commissioner shall issue a warning in lieu of all penalties for a 
first violation of subdivision (a)(1) if: 

(A) The employer complies with all remedial action requested by the 
department to remedy the violation of subdivision (a)(1) within sixty (60) 
days of the date of the initial order; and 

(B) The commissioner determines that the violation of subdivision 
(a)(1) was not a knowing violation. 

(e) If the commissioner does not issue a warning in lieu of penalties 
pursuant to subdivision (d)(3), then the commissioner shall issue a final order 
on the date the contested case hearing concludes or is waived and assess 
penalties in accordance with subsections (f)-(j). The final order shall include, at 
a minimum, the types of evidence required from the private employer in order 
to avoid suspension of the private employer’s license under subdivision (f)(3). 

(f)(1) If the commissioner issues a final order for a violation of subdivision 

(a)(1) by a private employer, or a violation of § 50-1-704, then the commis- 

sioner shall assess the following civil penalties: 

(A) Five hundred dollars ($500) for a first violation; 

(B) One thousand dollars ($1,000) for a second violation; or 

(C) Two thousand five hundred dollars ($2,500) for a third or subse- 
quent violation. 

(2) In addition to the civil penalties provided in subdivision (f)(1), the 
commissioner shall also assess the following civil penalties: 

(A) For a first violation, five hundred dollars ($500) for each employee 
or non-employee not verified pursuant to subdivisions (a)(1)(A) and (B); 

(B) For a second violation, one thousand dollars ($1,000) for each 
employee or non-employee not verified pursuant to subdivisions (a)(1)(A) 
and (B); or 

(C) For a third or subsequent violation, two thousand five hundred 
dollars ($2,500) for each employee or non-employee not verified pursuant 
to subdivisions (a)(1)(A) and (B). 

(3) The private employer shall submit to the commissioner evidence of 
compliance with subdivision (a)(1) within sixty (60) days of the final order. If 
the private employer fails to submit such documentation, then the commis- 
sioner shall request an order consistent with § 4-5-320, requiring the 
appropriate local government with respect to business licensure pursuant to 
title 67, chapter 4, to suspend the private employer’s license until the 
employer remedies the violation; provided, however, if the private employer’s 
license has also been suspended pursuant to § 50-1-103(e)(1)(A) or (B), then 
the license shall remain suspended until the expiration of the period 
provided for in § 50-1-103(e)(1)(A) or (B). 

(g) A second or subsequent violation of subdivision (a)(1) shall accrue from 
a separate inquiry conducted under subdivision (a)(7) or (c)(3). 

(h) All moneys collected pursuant to this section shall be deposited into the 
lawful employment enforcement fund created by § 50-1-708. 

(i) The penalties described in this section shall not be mutually exclusive, 
and may be imposed in conjunction with any applicable penalties as provided 
by law. 
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(j) If the commissioner issues a final order for a violation of subdivision 
(a)(1) by a governmental entity, then the commissioner shall post the violation 
on the department’s web site as provided in § 50-1-705. 


History. 
Acts 2011, ch. 486, § 5; 2013, ch. 147, §§ 1-6. 


50-1-704. Employer’s knowing misclassification to avoid require- 
ments. 


(a) If the department determines that an employer knowingly misclassified 
an individual in order to avoid the requirements of this part or chapters 1, 2, 
6 or 7 of this title, then the department shall: 

(1) Share the findings and information from its investigations with 
divisions within the department and with the department of commerce and 
insurance; and 

(2) Pursue appropriate sanctions against the employer as provided by law 
including, but not limited to, sanctions provided in this part and chapters 1, 
2, 6 and 7 of this title. 

(b) The department and its divisions are hereby authorized to execute any 
necessary memorandums of understanding to allow the sharing of such 
findings and information as required by this section. 


History. Section to Section References. 
Acts 2011, ch. 436, § 5. This section is referred to in § 50-1-703. 


50-1-705. Posting of list of employers against whom final orders is- 
sued. 


(a) Beginning February 1, 2012, and on a monthly basis thereafter, the 
department shall post a publicly accessible list on the department’s web site of 
any employer against whom a final order has been issued pursuant to this 
part. 

(b) The list required to be posted pursuant to this section shall state, at a 
minimum, the employer’s name, the place of business of a private employer 
where the violation occurred, a brief description of the violation, a designation 
of the violation as a first or subsequent violation, and any penalties that have 
been assessed against the employer. 

(c) The list shall remain on the web site for such time as determined by the 
commissioner. 


History. Section to Section References. 
Acts 2011, ch. 436, § 5. This section is referred to in § 50-1-703. 


50-1-706. Protection against retaliation. 


Any individual alleging a violation of this part shall have all protections 
under §§ 8-50-116 and 50-1-304, and any other applicable protections as 
provided by law. 


History. 
Acts 2011, ch. 436, § 5. 
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50-1-707. Compliance deadline. 


On or after January 1, 2012, in addition to any other requirement to receive 
an economic development incentive, a private employer shall be in compliance 
with this part. 


History. 
Acts 2011, ch. 436, § 5. 


50-1-708. Lawful employment enforcement fund. 


(a) There is created in the state treasury a fund to be known as the lawful 
employment enforcement fund. Moneys collected by the department pursuant 
to this part shall be deposited in this fund and shall only be used by the 
department to implement and administer the purposes set forth in this part, 
including, but not limited to, enforcement and education. Moneys in the fund 
shall not revert to the general fund of the state, but shall remain available to 
be used as provided for in this section. 

(b) Interest accruing on investments and deposits of the lawful employment 
enforcement fund shall be credited to such account, shall not revert to the 
general fund, and shall be carried forward into each subsequent fiscal year. 

(c) Moneys in the lawful employment enforcement fund account shall be 
invested by the state treasurer in accordance with § 9-4-6083. 


History. Section to Section References. 
Acts 2011, ch. 436, § 5. This section is referred to in § 50-1-703. 


50-1-709. Termination of employment of illegal aliens. 


If an employer fails to terminate the employment of any individual for whom 
the employer receives a final non-confirmation result from the E-Verify 
program, then the department may consider such fact when making a 
determination pursuant to § 50-1-103. 


History. 
Acts 2011, ch. 436, § 5. 


50-1-710. Enforcement without prejudice. 


This part shall be enforced without regard to race, color, or national origin. 


History. 
Acts 2011, ch. 436, § 5. 


50-1-711. Compliance with federal immigration law. 


Nothing in this part shall be construed to abrogate any obligations by an 
employer to comply with federal immigration law, including, but not limited to, 
the proper completing and maintaining of federal employment eligibility 
verification forms or documents. 


History. 
Acts 2011, ch. 436, § 5. 
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50-1-712. Interpretation as fully consistent with federal immigration 
and labor laws. 


This part shall be interpreted so as to be fully consistent with all federal 
laws, including, but not limited to, federal laws regulating immigration and 
labor. 


History. 
Acts 2011, ch. 436, § 5. 


50-1-713. Exemption when E-Verify program suspended or not opera- 
tional. 


An employer shall not be in violation of this part during any time period in 
which the E-Verify program is suspended or not operational. 


History. 
Acts 2011, ch. 436, § 5. 


50-1-714. Rules and regulations. 


The commissioners of labor and workforce development and safety are 
authorized to promulgate rules and regulations to effectuate the purposes of 
this part. All rules and regulations shall be promulgated in accordance with 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 2011, ch. 436, § 6. 


§0-1-715. Expiration of federal electronic work authorization verifi- 
cation system. 


If the federal electronic work authorization verification service provided by 
the United States department of homeland security pursuant to the federal 
Basic Pilot Program Extension and Expansion Act of 2003, P.L. 108-156, or any 
successor program, expires and a successor program is not implemented prior 
to such expiration date, then this part shall cease to be effective as of such 
expiration date. 


History. pansion Act of 2003, P.L. 108-156, referred to in 
Acts 2011, ch. 436, § 7. this section, amended 8 U.S.C. §§ 1153 note, 
1324a note, 1360 note, and appears in part as 8 


Compiler’s Notes. 
The Basic Pilot Program Extension and Ex- U.S.C. § 1153 note. 
PART 8 
RETALIATORY DISCHARGE 


50-1-801. Burden of proof in case of retaliatory discharge. 


In any civil cause of action alleging wrongful discharge in violation of 
Tennessee public policy, including, but not limited to a discharge in retaliation 
for the exercise of rights under the Tennessee workers’ compensation law, the 
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plaintiff shall have the burden of establishing a prima facie case of retaliatory 
discharge. If the plaintiff satisfies this burden, the burden shall then be on the 
defendant to produce evidence that one (1) or more legitimate, nondiscrimina- 
tory reasons existed for the plaintiffs discharge. The burden on the defendant 
is one of production and not persuasion. If the defendant produces such 
evidence, the presumption of discrimination raised by the plaintiffs prima 
facie case is rebutted, and the burden shifts to the plaintiff to demonstrate that 
the reason given by the defendant was not the true reason for the plaintiffs 
discharge and that the stated reason was a pretext for unlawful retaliation. 
The foregoing allocations of burdens of proof shall apply at all stages of the 
proceedings, including motions for summary judgment. The plaintiff at all 
times retains the burden of persuading the trier of fact that the plaintiff has 
been the victim of unlawful retaliation or wrongful discharge. 


History. 
Acts 2011, ch. 461, § 3. 


Code Commission Notes. Acts 2011, ch. 
461, § 3 purported to enact a new part 7, 


Compiler’s Notes. 

Acts 2011, ch. 461, § 4 provided that the act, 
which enacted this section, shall apply to all 
causes of action accruing on or after June 10, 
2011. 


§ 50-1-701. Part 7 was previously enacted by 
Acts 2011, ch. 486, § 5; therefore, the enact- 
ment by Acts 2011, ch. 461, § 3 was designated 
as part 8, § 50-1-801 by the code commission. 


PART 9 
EXCLUSIVE BARGAINING REPRESENTATIVE 


50-1-901. Designating an exclusive bargaining representative. 


(a) All employees and employers in this state, when seeking to designate an 
exclusive bargaining representative through an election permitted by state or 
federal law, have the right to make such designation by secret ballot, when 
secret ballot is permitted by such law; under such circumstances, no alterna- 
tive means of designation shall be used in this state as convincing evidence of 
employee majority support. 

(b) Any agreement, understanding, or practice, written or oral, implied or 
expressed, between any labor organization and an employer that violates the 
rights of employees as guaranteed by this section shall be null and void. 

(c) This section shall not apply to employee representation agreements: 

(1) Entered into prior to July 1, 2011; or 
(2) Involving both employees within and without this state when the 
employer conducted business within this state prior to July 1, 2011. 


History. 
Acts 2011, ch. 502, § 1. 


§ 50-1-701. Part 7 was previously enacted by 
Acts 2011, ch. 436, § 5; therefore, the enact- 
ment by Acts 2011, ch. 502, § 1 was designated 


Code Commission Notes. Acts 2011, ch. at peu SP 04 -G01 hy the. cide hommiasion, 


502, § 1 purported to enact a new part 7, 
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PART 10 


EMPLOYEE ONLINE PRIVACY ACT OF 2014 
[EFFECTIVE ON JANUARY 1, 2015] 


50-1-1001. Short title. [Effective on January 1, 2015.] 


This part shall be known and may be cited as the “Employee Online Privacy 
Act of 2014.” 


History. that permits an employer action prohibited by 
Acts 2014, ch. 826, § 2. this act unless or until the contract is renewed 


Gonipiler'a Notes: on or after January 1, 2015. 


Acts 2014, ch. 826, § 6 provided that the act, Effective Dates. 


which enacted this part, shall not apply to a Acts 2014, ch. 826, § 6. January 1, 2015. 
contract entered into prior to January 1, 2015, 


50-1-1002. Part definitions. [Effective on January 1, 2015.] 


As used in this part: 

(1) “Adverse action” means to discharge, threaten, or otherwise discrimi- 
nate against an employee in any manner that affects the employee’s employ- 
ment, including compensation, terms, conditions, location, rights, immuni- 
ties, promotions, or privileges; 

(2) “Applicant” means an individual who has applied for employment with 
an employer; 

(3) “Employer” means a person or entity that employs one (1) or more 
employees and includes the state and its political subdivisions and an agent, 
representative, or designee of the employer; 

(4) “Law enforcement agency” has the same meaning as defined in § 39- 
17-314; and 

(5) “Personal Internet account”: 

(A) Means an online account that is used by an employee or applicant 
exclusively for personal communications unrelated to any business purpose 
of the employer; and includes any electronic medium or service where users 
may create, share or view content, including, emails, messages, instant 
messages, text messages, blogs, podcasts, photographs, videos or user- 
created profiles; and 

(B) Does not include an account created, maintained, used, or accessed 
by an employee or applicant for business-related communications or for a 
business purpose of the employer. 


History. that permits an employer action prohibited by 
Acts 2014, ch. 826, § 3. this act unless or until the contract is renewed 


Compilers No teu on or after January 1, 2015. 


Acts 2014, ch. 826, § 6 provided that the act, Effective Dates. 


which enacted this part, shall not apply to a Acts 2014, ch. 826, § 6. January 1, 2015. 
contract entered into prior to January 1, 2015, 
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50-1-1003. Prohibited actions by employers — Permissible actions. 
[Effective on January 1, 2015.] 


(a) An employer shall not: 

(1) Request or require an employee or an applicant to disclose a password 
that allows access to the employee’s or applicant’s personal Internet account; 

(2) Compel an employee or an applicant to add the employer or an 
employment agency to the employee’s or applicant’s list of contacts associated 
with a personal Internet account; 

(3) Compel an employee or an applicant to access a personal Internet 
account in the presence of the employer in a manner that enables the employer 
to observe the contents of the employee’s or applicant’s personal Internet 
account; or 

(4) Take adverse action, fail to hire, or otherwise penalize an employee or 
applicant because of a failure to disclose information or take an action 
specified in subdivisions (a)(1)-(3). 

(b) Unless otherwise provided by law, an employer is not prohibited from: 

(1) Requesting or requiring an employee to disclose a username or pass- 
word required only to gain access to: 

(A) An electronic communications device supplied by or paid for wholly 
or in part by the employer; or 

(B) An account or service provided by the employer that is obtained by 
virtue of the employee’s employment relationship with the employer, or used 
for the employer’s business purposes; 

(2) Disciplining or discharging an employee for transferring the employer’s 
proprietary or confidential information or financial data to an employee’s 
personal Internet account without the employer’s authorization; 

(3) Conducting an investigation or requiring an employee to cooperate in 
an investigation if: 

(A) There is specific information on the employee’s personal Internet 
account regarding compliance with applicable laws, regulatory require- 
ments, or prohibitions against work-related employee misconduct; or 

(B) The employer has specific information about an unauthorized trans- 
fer of the employer’s proprietary information, confidential information, or 
financial data to an employee’s personal Internet account; 

(4) Restricting or prohibiting an employee’s access to certain web sites 
while using an electronic communications device supplied by or paid for 
wholly or in part by the employer or while using an employer’s network or 
resources, in accordance with state and federal law; 

(5) Monitoring, reviewing, accessing, or blocking electronic data stored on 
an electronic communications device supplied by or paid for wholly or in part 
by the employer, or stored on an employer’s network, in accordance with state 
and federal law; 

(6) Complying with a duty to screen employees or applicants before hiring 
or to monitor or retain employee communications: 

(A) That is established under federal law or by a “self-regulatory 
organization”, as defined in the Securities and Exchange Act of 1934, 15 
U.S.C. $ 78c(a); 
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(B) For purposes of law enforcement employment; or 
(C) For purposes of an investigation into law enforcement officer conduct 
performed by a law enforcement agency; or 

(7) Viewing, accessing, or using information about an employee or appli- 
cant that can be obtained without violating subsection (a) or information that 
is available in the public domain. 

(c) Conducting an investigation or requiring an employee to cooperate in an 
investigation as specified in subdivision (b)(3) includes requiring the employee 
to share the reported content or information in order to make a factual 
determination. 

(d)(1) This part does not create a duty for an employer to search or monitor 

the activity of a personal Internet account. 

(2) An employer is not liable under this part for a failure to request or 
require that an employee or applicant grant access to, allow observation of, or 
disclose information that allows access to or observation of the employee’s or 
applicant’s personal Internet account. 


History. that permits an employer action prohibited by 
Acts 2014, ch. 826, § 2. this act unless or until the contract is renewed 


Canipilena Netw on or after January 1, 2015. 


Acts 2014, ch. 826, § 6 provided that the act, Effective Dates. 


which enacted this part, shall not apply to a Acts 2014, ch. 826, § 4. January 1, 2015. 
contract entered into prior to January 1, 2015, 


50-1-1004. Severability. [Effective on January 1, 2015.] 


If any provision of this part or the application of any provision of this part to 
any person or circumstance ts held invalid, the invalidity shall not affect other 
provisions or applications of the part that can be given effect without the invalid 
provision or application, and to that end, the provisions of this part are 
declared to be severable. 


History. that permits an employer action prohibited by 
Acts 2014, ch. 826, § 5. this act unless or until the contract is renewed 


ConipileesiNotes! on or after January 1, 2015. 


Acts 2014, ch. 826, § 6 provided that the act, Effective Dates. 


which enacted this part, shall not apply to a Acts 2014, ch. 826, § 6. January 1, 2015. 
contract entered into prior to January 1, 2015, 


CHAPTER 2 
WAGE REGULATIONS 


Part 1. General Provisions 


Section 

50-2-101. Prospective employee to be informed as to wages — Exceptions — Enforcement. 
50-2-102. Redemption of coupons or scrip. 

50-2-103. Payment of employees in private employments. 

50-2-104. Misrepresenting wages in new employment. 

50-2-105. Restrictions on assignment of income — Court orders. 

50-2-106. Company stores. 

50-2-107. Distribution of service charges or gratuities. 

50-2-108. Collection of claims and judgments for wages. 
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Section 

50-2-109. Assessment of penalties. 

50-2-110. Offset of moneys owed by employee to employer. 

50-2-111. Application of chapter. 

50-2-112. Restrictions on local government authority regarding requiring private employers to 
pay wages in excess of federal and state minimum hourly wage laws. 

50-2-113. State preemption of wage theft laws, ordinances or rules. 


Part 2. Sex Discrimination 


50-2-201. Part definitions. 

50-2-202. Prohibited acts. 

50-2-203. Commissioner to administer law. 
50-2-204. Employee remedies. 

50-2-205. Limitation of actions. 

50-2-206. Penalty. 

50-2-207. Research on wage disparities. 


PART 1 
GENERAL PROVISIONS 


50-2-101. Prospective employee to be informed as to wages — Excep- 
tions — Enforcement. 


(a) As used in this section, “workshops and factories” includes manufactur- 
ing, mills, mechanical, electrical, mercantile, art, and laundering establish- 
ments, printing, telegraph, and telephone offices, department stores, or any 
kind of establishment where labor is employed or machinery is used; provided, 
that domestic service and agricultural pursuits are excluded. 

(b) It is unlawful for any proprietor, foreman, owner or other person to 
employ, permit or suffer to work for hire, in, about, or in connection with any 
workshop or factory any person whatsoever without first informing the 
employee of the amount of wages to be paid for the labor. This shall not apply 
to farm labor. Nothing in this section shall apply to railroad companies 
engaged in interstate commerce and subject to the federal Railway Labor Act, 
compiled in 45 U.S.C. § 151 et seq. 

(c)(1) The failure on the part of any proprietor, foreman, owner or other 

person in charge of any industry named in subsection (a) to inform any 

employee of the wages to be paid as provided in this section is a Class C 

misdemeanor. 

(2) Nothing in this section shall be so construed to preclude the employ- 
ment of any person or persons on a piece-work basis or on a commission 
basis. 

(d) The department of labor and workforce development shall enforce this 
section. 


History. Cross-References. 
Acts 1915, ch. 144, § 1; Shan., § 4433a95; Penalty for Class C misdemeanor, § 40-35- 
Code 1932, § 5324; Acts 1935, ch. 73,§§ 1,2;C. 111. 
Supp. 1950, §§ 5330.1, 5330.2; T.C.A. (orig. 
ed.), §§ 50-301, 50-302; Acts 1989, ch. 591, Section to Section References. 
§ 113; 2013, ch. 240, §§ 1, 2. This chapter is referred to in § 50-1-704. 
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NOTES TO DECISIONS 
1. Applicability. change to the statute, and thus could be applied 
Amendment to provide for agency enforce- retroactively to preclude pending private 
ment of the wage laws was a clarification that claims. Abadeer v. Tyson Foods, Inc., — F. 


the legislature did not intend to create a private Supp. 2d —, 2013 U.S. Dist. LEXIS 145918 
right of action, rather than a substantive (M.D. Tenn. Oct. 3, 2013). 


50-2-102. Redemption of coupons or scrip. 


(a) All persons, firms and corporations using coupons, scrip, punchouts, 
store orders or other evidence of indebtedness to pay their laborers and 
employees, for labor or otherwise, shall, if demanded, redeem the coupons, 
scrip, punchouts, store orders or other evidence of indebtedness in the hands of 
the laborer, employee or bona fide holder, in good and lawful money of the 
United States; provided, that the coupons, scrip, punchouts, store orders or 
other evidence of indebtedness is presented and redemption demanded of the 
person, firm or corporation issuing the coupons, scrip, punchouts, store orders 
or other evidence of indebtedness, as mentioned in this subsection (a), at a 
regular pay day of the person, firm or corporation to laborers or employees; or, 
if presented and redemption demanded by the laborers, employees or bona fide 
holders at any time not less than thirty (30) days from the issuance or delivery 
of the coupon or other evidence of indebtedness to the employees, laborers or 
bona fide holder. Redemption shall be at the face value of the coupon or other 
evidence of indebtedness; provided, that the face value shall be in cash the 
same as its purchasing power in goods, wares and merchandise at the 
commissary store or other repository of the company, firm, person or corpora- 
tion. 

(b) Any employee, laborer or bona fide holder, upon presentation and 
demand for redemption of the coupon or other evidence of indebtedness, and 
upon refusal of the person, firm or corporation to redeem the coupon or other 
evidence of indebtedness in good and lawful money of the United States, may 
maintain in the employee’s, laborer’s or bona fide holder’s own name an action 
before any court of competent jurisdiction against the person, firm or corpora- 
tion, issuing the coupon or other evidence of indebtedness, pursuant to 
subsection (a), for the recovery of the value of the coupon or other evidence of 
indebtedness; and, if the plaintiff recovers judgment in the case, it shall 
include a penalty of twenty-five percent (25%) of the amount due and a 
reasonable fee for the plaintiff's attorney for the attorney’s services in the suit, 
all of which, as well as the costs, shall be taxed against the defendant. 

(c) Nothing in this section is to be construed as to legalize the issuance or 
use of scrip. 


History. Textbooks. 
Acts 1899, ch. 11, §§ 1-3; 1915, ch. 90, § 1; Tennessee Jurisprudence, 10 Tenn. Juris., 
Shan., § 3608a75-3608a77; Code 1932, Employer and Employee, § 6. 
§§ 6710-6712; T.C.A. (orig. ed.), §§ 50-303 — 
50-305. 


50-2-103. Payment of employees in private employments. 


(a) All wages or compensation of employees in private employments shall be 
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due and payable as follows: 

(1) All wages or compensation earned and unpaid prior to the first day of 
any month shall be due and payable not later than the twentieth day of the 
month following the one in which the wages were earned; 

(2) All wages or compensation earned and unpaid prior to the sixteenth 
day of any month shall be due and payable not later than the fifth day of the 
succeeding month; and 

(3) For the purposes of this subsection (a), the final wages of an employee 
who quits or is discharged shall include any vacation pay or other compen- 
satory time that is owed to the employee by virtue of company policy or labor 
agreement. This subdivision (a)(3) does not mandate employers to provide 
vacations, either paid or unpaid, nor does it require that employers establish 
written vacation pay policies. 

(b) “Private employment,” as used in subsection (a), means and includes all 
employments in concerns where five (5) or more employees are employed, 
except those under the direct management, supervision and control of the 
United States, this state, any county, incorporated city or town, or other 
municipal corporation or political subdivision of the state, or any office or 
department of the state or general government. 

(c) Nothing contained in this section shall be construed as prohibiting the 
payment of wages at more frequent periods than semimonthly. 

(d) Every employer shall establish and maintain regular pay days as 
provided in this section, and shall post and maintain notices, printed or 
written in plain type or script, in at least two (2) conspicuous places where the 
notices can be seen by the employees as they go to and from work, setting forth 
the regular pay day as prescribed in subsection (a). 

(e)(1) The payment of wages or compensation of employees in the employ- 

ments defined in this section shall be made as follows: 

(A) In lawful money of the United States; 

(B) By a good and valid negotiable check or draft, payable on presen- 
tation of the check or draft at some bank or other established place of 
business without discount, exchange or cost of collection, in lawful money 
of the United States; 

(C) Electronic automated fund transfer in lawful money of the United 
States; or 

(D) Credit to a prepaid debit card issued through a network system 
from which the employee is able to withdraw or transfer funds, subject to 
the limitations contained in subdivisions (e)(2) and (3). 

(2) An employer who chooses to compensate its employees using prepaid 
debit cards under subdivision (e)(1)(D) shall also give employees the choice 
of being paid by electronic transfer under subdivision (e)(1)(C). If after the 
employer has explained this system to an employee and provided full written 
disclosure of any applicable fees associated with the prepaid debit card and 
the employee does not designate an account at a financial institution in 
advance and as required by the employer for the payroll transfer to occur, 
then the employer may arrange to pay such employee by prepaid debit card 
pursuant to subdivision (e)(1)(D). 

(3) If an employer pays its employees their wages on a prepaid debit card 
pursuant to subdivision (e)(1)(D), then such employer shall ensure that each 
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employee shall have the ability to make at least one (1) withdrawal or 

transfer from the prepaid debit card per pay period without cost to the 

employee for any amount contained on the card. 

(f) In case an employee in the employments defined in this section is absent 
from the usual place of employment at the time the payment of wages or 
compensation is due and payable, the employee shall be paid the wages or 
compensation within a reasonable time after making a demand for the wages 
or compensation. 

(g) Any employee who leaves or is discharged from employment shall be 
paid in full all wages or salary earned by the employee no later than the next 
regular pay day following the date of dismissal or voluntary leaving, or 
twenty-one (21) days following the date of discharge or voluntary leaving, 
whichever occurs last. No employer shall, by any means, secure an exemption 
from this subsection (g). 

(h)(1)(A) Except as provided in subdivision (h)(2), each employee shall have 

a thirty-minute unpaid meal break if scheduled to work six (6) hours 
consecutively, except in workplace environments that by their nature of 
business provide ample opportunity to take an appropriate meal break. 
The meal break shall not be scheduled during or before the first hour of 
scheduled work activity. 

(B) For purposes of this subsection (h), “meal break” means a rest break 

or meal period. 
(2)(A) At the discretion of an employer, an employee who is principally 
employed in the service of food or beverages to customers and who, in the 
course of such employment, receives tips and reports the tips to the 
employer may waive the employee's right to a thirty-minute unpaid meal 
break. 

(B) To waive the meal break, an employee shall submit a waiver request 
to the employer in writing on a form established by the employer as 
provided in subdivision (h)(C)G). For the waiver to be effective: 

(i) The employee must submit the request knowingly and voluntarily; 
and 

(ii) The employer and employee must both consent to the waiver. 
(C) An employer who intends to enter into waiver agreements with 

employees subject to this subdivision (h)(2) shall establish a reasonable 
policy that permits employees to waive the meal break subject. to the 
demands of the employees’ work environment. This policy shall be in 
writing and posted in at least one (1) conspicuous place in the workplace. 
The policy shall include, but not be limited to, the following: 

(i) A waiver form that contains a statement that the employee 
acknowledges the employee’s right, under state law, to receive an 
unpaid meal break of not less than thirty (30) minutes during a six-hour 
work period and that the employee is knowingly and voluntarily 
waiving this right; 

(ii) The length of time the waiver will be in effect; and 

(iii) Procedures for rescission of the waiver agreement by the em- 
ployee or employer. 

(D) An employer or employee may rescind a waiver agreement after 
providing notice to the other party. Such notice must be provided at least 
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seven (7) calendar days prior to the date that the waiver will no longer be 
in effect. 

(E) No employer shall coerce an employee into waiving a meal break. 

(i) Aviolation of this section is a Class B misdemeanor, punishable by a fine 
of not less than one hundred dollars ($100) nor more than five hundred dollars 
($500). Further, every employer, partnership or corporation willfully violating 
this section is subject to a civil penalty of not less than five hundred dollars 
($500) nor more than one thousand dollars ($1,000) at the discretion of the 
commissioner or the commissioner’s designated representative. Each and 
every infraction constitutes a separate and distinct offense. If the commis- 
sioner, or the commissioner’s designated representative, determines that the 
violation was unintentional, there shall be a warning, in lieu of a penalty, on 
the first offense. On second or subsequent violations, the civil penalty is 
applicable and may be assessed at the discretion of the commissioner or the 
commissioner’s designated representative. It shall be at the sole discretion of 
the commissioner to elect to proceed either civilly or criminally upon any 
violation of this part; however, the employer shall not be charged both civilly 
and criminally for the same violation. 

(j) The department of labor and workforce development shall enforce this 
section. Each employer, during normal business hours, shall make available to 
inspectors of the department specific wage and payroll records of its employees 
maintained on the premises that are pertinent to a written complaint. Records 
that are maintained off the premises or inaccessible shall be made available to 
the inspectors on a timely basis as agreed upon by the inspector and the 
employer. 


History. 

Acts. 6 1917,;; c:ch..' s28)-7:§§/)1-6;. Shan., 
§§ 3608a77b1-3608a77b8; Code 1932, §§ 6718- 
6720; modified; Acts 1935, ch. 57, § 1; 1937, ch. 
153, § 1; C. Supp. 1950, §§ 6714, 6719; T.C.A. 
(orig. ed.), §§ 50-306 — 50-313; Acts 1989, ch. 
591, § 1138; 1991, ch. 384, § 1; 1993, ch. 219, 
§§ 1,3, 4; 1999, ch. 32, § 1; 1999, ch. 118, §§ 1, 
2; 1999, ch. 520, § 41; 2001, ch. 128, § 1; 2008, 
ch. 142, § 1; 2010, ch. 874, § 1; 2012, ch. 760, 
ee 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
111. 


Law Reviews. 

The Constitutionality of Bimonthly Pay Day 
Laws (Cyril J. Smith), 16 Tenn. L. Rev. 940 
(1940). 


Attorney General Opinions. 

Applicability, OAG 94-060 (4/19/94). 

Break or meal periods, OAG 94-060 (4/19/94). 

Whether an employee in private employment 
is entitled to pay for accrued sick leave upon 
the employee’s termination will depend on the 
private employer’s company policy or labor 
agreement, OAG 05-059 (4/20/05). 

T.C.A. § 50-2-103(a)(3) does not require that 
an employee’s final wages include unused “va- 
cation pay or other compensatory time” upon 
the employee’s termination of employment, 
OAG 06-169 (11/13/06). 

Provision of two 20-minute unpaid breaks 
that employees may use however they wish and 
during which they are not required to perform 
any duties for the employer’s benefit is not in 
compliance with T.C.A. § 50-2-103(h), OAG 08- 
187 (12/16/08). 


NOTES TO DECISIONS 


Analysis 


1. Rest Break or Meal Period. 
2. Duress Not Found. 


1. Rest Break or Meal Period. 
Retaliatory discharge was an available claim 


where an employee was allegedly discharged 
for taking a rest break as a consequence of the 
employer’s violation of a clearly expressed 
statutory policy that required employees be 
given a 30-minute rest period if the scheduled 
shift was six hours or longer. Yates v. Hertz 


50-2-104 


Corp., 285 F. Supp. 2d 1104, 2003 U.S. Dist. 
LEXIS 17832 (M.D. Tenn. 2003). 

T.C.A. § 50-2-103(h) requires a thirty-min- 
ute meal break; however, T.C.A. § 50-2-103 
makes no provision for private enforcement, 
but instead provides for enforcement by the 
department of labor and workforce develop- 
ment under T.C.A. § 50-2-103(). Johnson v. 
Koch Foods, Inc., 670 F. Supp. 2d 657, 2009 
U.S. Dist. LEXIS 106058 (E.D. Tenn. Nov. 13, 
2009). 


2. Duress Not Found. 
Denial of vacation pay to the employee under 
T.C.A. § 50-2-103(a)(3) was proper because the 


Collateral References. 

Time for payment of wages, constitutionality 
of statute regulating. 12 A.L.R. 612, 26 A.L.R. 
1396. 
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conclusion that the 2004 contract was not 
signed under duress undermined much of the 
employee’s argument that he was entitled to 
his 2005 vacation pay due to the employer’s 
breach of contract. There was no caselaw sup- 
porting the employee’s assertion that the trial 
court was permitted to award him vacation pay 
based on equitable principles. Cummings Inc. v. 
Dorgan, 320 S.W.3d 316, 2009 Tenn. App. 
LEXIS 639 (Tenn. Ct. App. Sept. 23, 2009), 
rehearing denied, — S.W.3d —, 2009 Tenn. 
App. LEXIS 854 (Tenn. Ct. App. Dec. 9, 2009), 
appeal denied, 320 S.W.3d 316, 2010 Tenn. 
LEXIS 576 (Tenn. 2010). 


Validity, construction, and effect of state laws 
requiring payment of wages on discharge of 
employee immediately or within specified pe- 
riod. 18 A.L.R.5th 577. 


50-2-104. Misrepresenting wages in new employment. 


Any employer who misrepresents to any employee the amount of wages that 
the employee is to receive on entering into a new contract of employment 
commits a Class C misdemeanor. Further, any employer who misrepresents to 
any employee the amount of wages that the employee is to receive on entering 
into a new contract of employment shall be subject to a civil penalty of not less 
than five hundred dollars ($500) nor more than one thousand dollars ($1,000) 
at the discretion of the commissioner or the commissioner’s designated 
representative. If the commissioner or the commissioner’s designated repre- 
sentative determines that the violation was unintentional, there shall be a 
warning, in lieu of a penalty, on the first offense. On second or subsequent 
violations, the civil penalty is applicable and may be assessed at the discretion 
of the commissioner, or the commissioner’s designated representative. It shall 
be at the sole discretion of the commissioner to elect to proceed either civilly or 
criminally upon any violation of this part; however, the employer shall not be 
charged both civilly and criminally for the same violation. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


History. 

Acts 1917, ch. 48, § 1; Shan., § 4338a1; mod. 
Code 1932, § 8561; T.C.A. (orig. ed.), § 50-314; 
Acts 1989, ch. 591, § 113; 1993, ch. 219, § 2; 
2001, ch. 128, § 2; 2003, ch. 142, § 2. 


50-2-105. Restrictions on assignment of income — Court orders. 


(a) As used in this section: 

(1) “Court” and “clerk” are defined as set out in § 26-2-201; and 

(2) “Employer” includes the state and any political subdivision of the 
state. 
(b)(1) No action shall be brought to charge any employer upon any assign- 
ment by any clerk, servant or employee of the employer to any person of any 
wages or salaries unearned at the time of the assignment, unless the 
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assignment at the time of the execution of the assignment has been assented 
to in writing by the employer, or unless the assignment is to enforce support 
orders as provided in title 36, chapter 5, part 5. 

(2) “Support,” “order of support” or “child support” includes child support, 
and support for a spouse or ex-spouse if the obligor is legally responsible for 
the support of a child residing with the spouse or ex-spouse. 

(c) Assignment of income by a court for child support or spousal support 
shall be made according to title 36, chapter 5. If an employer fails to comply 
with the order, a judgment may be entered against the employer in the same 
manner as set forth in title 26, chapter 2, part 2. 

(d) An order for the assignment of income entered by a court under 
subsections (b) and (c) for child support entered before October 1, 1985, shall 
remain in full force and effect, and any new orders for assignment of income or 
for modification or termination of assignments of income shall be as provided 


in title 36, chapter 5. 


History. 

Acts 19038, ch. 21, § 1; 1903, ch. 53, § 1; 
Shan., § 4341al; Code 1932, § 8562; Acts 
1981, ch. 61, § 1; T.C.A. (orig. ed.), § 50-315; 
Acts 1985, ch. 477, § 12; 1986, ch. 890, § 7; 
1994, ch. 987, § 15; 2002, ch. 651, § 6. 


Compiler’s Notes. 

For codification of Acts 1985, ch. 477, see the 
Session Law Disposition Tables in Volume 13 of 
the Tennessee Code Annotated. 

Acts 1985, ch. 477, § 1 provided that Acts 
1985, ch. 477 may be cited as the “Child Sup- 
port Enforcement Act of 1985.” 


Cross-References. 
Applicability to orders of spousal support and 
juvenile court proceedings, § 39-15-104. 


Tax levy upon salary or wages, §§ 67-1-1405 
— 67-1-1408. 

Termination of Acts 1985, ch. 447, which 
amended this section, § 36-5-110. 


Section to Section References. 

This section is referred to in §§ 26-2-108, 
36-2-311, 37-1-104, 39-15-104, 41-21-911, 50-6- 
233. 


Textbooks. 
Tennessee Jurisprudence, 10 Tenn. Juris., 
Employer and Employee, § 6. 


Law Reviews. 

The Employment-At-Will Doctrine — Time to 
Terminate? But How? (D. Bruce Shine), 18 No. 
4 Tenn. B.J. 28 (1982). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Purpose. 

. Employees Covered. 

Unauthorized Assignment — Garnishment. 
Union Dues. 


. Constitutionality. 

This section is not invalid as impairing the 
obligation of contracts, within the prohibition of 
Tenn. Const., art. I, § 20, for it deals solely with 
contracts to be made in the future. West v. 
Jefferson Woolen Mills, 147 Tenn. 100, 245 S.W. 
542, 1922 Tenn. LEXIS 24 (1922). 

This section is not unconstitutional as viola- 
tive of the law of the land or due process of law 
clause of Tenn. Const., art. I, § 8. West v. 
Jefferson Woolen Mills, 147 Tenn. 100, 245 S.W. 
542, 1922 Tenn. LEXIS 24 (1922). 


2. Purpose. 


The manifest of this section was to protect 


the laborer and wage earner. Fox v. Miller, 173 
Tenn. 453, 121 S.W.2d 527, 1938 Tenn. LEXIS 
27 (1938). 


3. Employees Covered. 

This section was intended to protect those 
who work for a fixed sum per day, per week, or 
per month, whether it be denominated “wages” 
or “salaries,” for such terms are interchange- 
able. West v. Jefferson Woolen Mills, 147 Tenn. 
100, 245 S.W. 542, 1922 Tenn. LEXIS 24 (1922). 

This section does not authorize assignments 
by public officials of their future official sala- 
ries. Fox v. Miller, 173 Tenn. 453, 121 S.W.2d 
527, 1938 Tenn. LEXIS 27 (1938). 


4. Unauthorized Assignment — Garnish- 
ment. 

Assignment of unearned wages by employee 
to a third party without consent of the employer 
was void as to the employer, and being void as 
to the employer such assignment was void as to 
a garnisheeing creditor of the employee, as the 
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employer, notwithstanding the assignment, company to deduct union dues from wages were 
owed the wages after being earned by the not invalid under the provisions of this section. 
employee and such wages were subject to gar- Murtha v. Pet Dairy Products Co., 44 Tenn. 


nishment in his hands. Ellison v. Long, 170 App. 460, 314 S.W.2d 185, 1958 Tenn. App. 
Tenn. 582, 98 S.W.2d 96, 1936 Tenn. LEXIS 35 LEXIS 97 (Tenn. Ct. App. 1958). 
(1936). 


5. Union Dues. 
Authorizations by union members permitting 


Collateral References. 
Law governing assignment of wages or sal- 
ary. 1 A.L.R. 3d 927. 


50-2-106. Company stores. 


(a) It is not lawful for any employer, or agent, clerk or superintendent of the 
employer, who owns or controls a store for the sale of general merchandise in 
connection with the employer’s manufacturing or other business, to attempt to 
control the employer’s employees or laborers in the purchase of goods and 
supplies at the store, by withholding the payment of wages longer than the 
usual time of payment, whereby the employee would be compelled to purchase 
supplies at the employer’s store. 

(b) No employee shall be required, as a condition of employment, to trade at 
a store specified by the employer. 

(c) Any person violating this section commits a Class C misdemeanor. 


History. Cross-References. 
Acts 1887, ch. 155, §§ 1-2; Shan., §§ 6882- Payment of wages in private employment, 
6883; mod. Code 1932, §§ 11361-11362; Acts § 50-2-103. 


1935, ch. 58, § 1; C. Supp. 1950, § 1136.1; Penalty for Class C misdemeanor, § 40-35- 
T.C.A. (orig. ed.), 88 50-316, 50-317; Acts 1989, 171. 


ch. 591, § 113. 


50-2-107. Distribution of service charges or gratuities. 


(a)(1) If a business, including a private club, lounge, bar or restaurant, 
includes on the bill presented to and paid by a customer, member or patron 
an automatic percentage or specific dollar amount denominated as a service 
charge, tip, gratuity, or otherwise, which amount is customarily assumed to 
be intended for the employee or employees who have served the customer, 
member or patron, that amount shall be paid over to or distributed among 
the employee or employees who have rendered that service. The payment 
shall be made at the close of business on the day the amount is received or 
at the time the employee is regularly paid, or, in the case of a bill for which 
credit is extended to a customer, member or patron, payment shall be made 
at the close of business on the day the amount is collected or on the first day 
the employee is regularly paid occurring after the amount is collected. 

(2) The payment shall not be reduced, docked or otherwise diminished to 
penalize an employee for any actions in connection with the employee’s 
employment, if it is derived from a mandatory service charge or tip collected 
from customers, members or patrons. 

(3)(A) This section does not apply to bills for food or beverage served in a 
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banquet, convention or meeting facility segregated from the public-at- 
large, except banquet, convention or meeting facilities that are on the 
premises of a private club. 
(B)G) This section does not apply to bills presented to or charges paid by 
guests for accommodations and activities at a guest ranch. 
(ii) For purposes of subdivision (a)(3)(B)(i), “guest ranch” means a 
facility segregated from the public-at-large: 

(a) Offering accommodations for overnight stays and activities 
typical of western ranching; 

(6) That may provide other recreational activities exclusively for 
guests in conjunction with the ranching activities, including, but not 
limited to, fishing, hiking, horseback riding, rafting and swimming; 
and 

(c) At which food services are incidental to the operation of the 
guest ranch, are only for the guests of the guest ranch and the cost of 
which are included in the fee to stay. 

(b) A violation of this section is a Class C misdemeanor. Each failure to pay 
an employee constitutes a separate offense. 


History. Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
Acts 1983, ch. 152, § 1; 1989, ch. 591, § 113;  L. Rev. 785 (1983). 


2012, ch. 895, § 1. 
Attorney General Opinions. 


Cross-References. Constitutionality of section, OAG 83-144 
Penalty for Class C misdemeanor, § 40-35- (4/5/83), 
D, 


11 


Law Reviews. 
Selected Tennessee Legislation of 1983 (N. L. 


50-2-108. Collection of claims and judgments for wages. 


(a) In addition to the powers and duties of the commissioner of labor and 
workforce development specified elsewhere in this code, the commissioner is 
authorized and empowered to enter into reciprocal agreements with the labor 
department or corresponding agency of any other state or with the person, 
board, officer or commission authorized to act on behalf of the department or 
agency, for the collection in the other state of claims and judgments for wages 
based upon claims assigned to the commissioner. 

(b) The commissioner may, to the extent provided for by any reciprocal 
agreement entered into by law or with any agency of another state as provided 
in this section, maintain actions in the courts of the other state for the 
collection of claims and judgments for wages, and may assign the claims and 
judgments to the labor department or agency of the other state for collection to 
the extent that the assignment may be permitted or provided for by the law of 
the state or by reciprocal agreement. 

(c) The commissioner may, upon the written consent of the labor department 
or other corresponding agency of any other state or of any person, board, officer 
or commission of the state authorized to act on behalf of the labor department 
or corresponding agency, maintain actions in the courts of this state upon 
assigned claims and judgments for wages arising in the other state in the same 
manner and to the same extent that such actions by the commissioner are 
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authorized when arising in this state. However, the actions may be maintained 
only in cases where the other state by law or reciprocal agreement extends a 
like comity to cases arising in this state. 


History. 
Acts 1992, ch. 670, § 1; 1999, ch. 520, § 41. 


50-2-109. Assessment of penalties. 


(a) If, within thirty (30) days from the receipt of written notification of 
penalties assessed pursuant to this part, an employer fails to notify the 
commissioner in writing of its intent to contest the imposition of the penalty, 
the assessment of a penalty as stated in the notification shall be deemed a final 
order of the commissioner and not subject to further review. 

(b) All penalties owed under this part shall be paid to the commissioner. 


History. 
Acts 20038, ch. 142, § 3. 


50-2-110. Offset of moneys owed by employee to employer. 


(a) Except as provided in subsection (b), an employer may offset an employ- 
ee’s wages due and owing for an amount the employee owes the employer if: 

(1) An employer enters into an agreement with an employee to advance 
the employee wages prior to the date the wages are due and owing, agrees to 
otherwise lend the employee money, or permits the employee to charge 
personal items on the business or corporate credit card issued to the 
employee; 

(2) The employee signs a written agreement prior to any actions occurring 
pursuant to subdivision (a)(1) allowing the employer to offset the employee’s 
wages for any amount the employee owes the employer, and the employer 
has in its possession at the time of the offset a copy of such signed 
agreement; 

(3) The employer notifies the employee in writing fourteen (14) days prior 
to the payment of wages due and owing that: 

(A) There is an amount the employee owes the employer; 

(B) The employee’s wages may be offset if the amount owed is not paid 
prior to the payment of wages due and owing; and 

(C) The employee may submit an affidavit as described in subsection 

(b); and 

(4) The employee has not paid the amount owed the employer that was 
described in the notice sent pursuant to subdivision (a)(3). 

(b) The employer shall not be entitled to offset an employee’s wages due and 
owing if the employee sends a sworn affidavit to the employer, and a copy of 
such affidavit to the department of labor and workforce development, no later 
than seven (7) days after receiving notification pursuant to subdivision (a)(3), 
contesting the amount owed. If an employee contests an amount owed 
pursuant to this subsection (b), then the employer may commence an appro- 
priate civil action to recover the amount the employer alleges that the 
employee owes the employer. 

(c) For purposes of this section: 
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(1) “Amount the employee owes the employer” means any specific dollar 
amount the employer loaned or advanced the employee, including, but not 
limited to, any amount the employee charged for personal items to a 
business or corporate credit card issued to the employee; and 

(2) “Wages” means any remuneration owed to an employee for services, 
including, but not limited to, commissions, bonuses, incentive program 
rewards and tips. 


History. 
Acts 2011, ch. 273, § 1. 


50-2-111. Application of chapter. 


This chapter shall not apply to any individual who provides services as a 
leased-operator or an owner-operator of a motor vehicle or vehicles under 
contract to a common carrier doing an interstate business while engaged in 
interstate commerce regardless of whether the common law relationship of 
master and servant exists; provided, that this chapter shall apply to those 
employees of the common carrier who do not provide services as a leased- 
operator or an owner-operator of a motor vehicle or vehicles under contract to 
a common carrier doing interstate business while engaged in interstate 
commerce. 


History. and 2 of the act, which enacted § 50-2-111 and 
Acts 2011, ch. 416, § 2. amended § 50-7-207(e), shall apply to causes of 


Gompilexis Notes! action arising on or after June 6, 2011. 


Acts 2011, ch. 416, § 10 provided that §§ 1 


50-2-112. Restrictions on local government authority regarding re- 
quiring private employers to pay wages in excess of fed- 
eral and state minimum hourly wage laws. 


(a)(1) Notwithstanding any charter, ordinance or resolution to the contrary, 
no local government, as a condition of doing business within the jurisdic- 
tional boundaries of the local government or contracting with the local 
government, has the authority to require a private employer to pay its 
employees a hourly wage in excess of the minimum hourly wage required to 
be paid by such employer under applicable federal or state law. 

(2) With respect to construction contracts, a local government has no 
authority to require a prevailing wage be paid in excess of the wages 
established by the prevailing wage commission for state highway construc- 
tion projects in accordance with title 12, chapter 4, part 4 or the Tennessee 
occupational wages prepared annually by the department of labor and 
workforce development, employment security division, labor market infor- 
mation for state building projects. 

(b) As used in this section, “local government” means a county, including 
any county having a metropolitan form of government, or municipal govern- 
ment, or any agency or unit thereof or any other political subdivision of the 
state. 

(c) If compliance with this section by a local government relative to a specific 
contract, project, or program would result in the denial of federal funds that 
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would otherwise be available to the local government, then the local govern- 
ment may require a private employer to pay its employees a wage necessary to 
meet the federal requirements to obtain the federal funds, but only relative to 
such contract, project, or program. 


History. 
Acts 2018, ch. 91, § 1. 


which enacted this section, shall apply to con- 
tracts entered into or renewed on or after April 


Compiler’s Notes. 11, 2013. 


Acts 20138, ch. 91, § 5 provided that the act, 


50-2-113. State preemption of wage theft laws, ordinances or rules. 


(a) This section shall be known and may be cited as the “Tennessee Wage 
Protection Act.” 

(b) The general assembly finds as a matter of public policy that it is 
necessary to declare the theft of wages and the denial of fair compensation for 
work completed to be against the laws and policies of this state. 

(c) Employers and employees alike benefit from consistent and established 
standards of wage theft regulation. Existing federal and state laws, including, 
but not limited to, the Fair Labor Standards Act, compiled in 29 U.S.C. § 201 
et seq., the Davis-Bacon Act, compiled in 40 U.S.C. § 3141 et seq., the 
McNamara-O’Hara Service Contract Act, compiled in 41 U.S.C. § 6701 et seq., 
the Migrant and Seasonal Agricultural Protection Act, compiled in 29 U.S.C. 
§ 1801 et seq., the Contract Work Hours and Safety Standards Act, compiled 
in 29 CFR 5.1 et seq., the Copeland Anti-Kickback Act, codified primarily in 18 
U.S.C. § 874 and 40 U.S.C. § 3145, and this chapter, seek to protect employees 
from predatory and unfair wage practices while also providing appropriate due 
process to employers. 

(d) A county, municipality, or political subdivision of the state shall not 
adopt or maintain in effect any law, ordinance, or rule that creates require- 
ments, regulations, or processes for the purpose of addressing wage theft. Any 
additional wage theft ordinance or regulation that exceeds the designated 
state and federal laws in subsection (c) shall be explicitly preempted by the 
state. 


History. 
Acts 2018, ch. 91, § 4. 


Compiler’s Notes. 

Acts 2013, ch. 91, § 5 provided that the act, 
which enacted this section, shall apply to con- 
tracts entered into or renewed on or after April 
11, 2018. 


Law Reviews. 
Facilitating Wage Theft: How Courts Use 


Procedural Rules to Undermine Substantive 
Rights of Low-Wage Workers (Nantiya Ruan), 
63 Vand. L. Rev. 727 (2010). 

It’s No Revolution: Long Standing Legal 
Principles Mandate the Preemption of State 
Laws in Conflict with Section 3(0) of the Fair 
Labor Standards Act (Anna Wermuth and Jer- 
emy Glenn), 40 U. Mem. L. Rev. 839 (2010). 
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50-2-202 


PART 2 
SEX DISCRIMINATION 


50-2-201. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Commissioner” means the commissioner of labor and workforce 


development; 


(2) “Employ” includes to suffer or permit to work; 

(3) “Employee” means any individual employed by any employer within 
the state, including individuals employed by the state but not by its political 
subdivisions, but does not include any individual who is entitled to the equal 
pay provisions of the Fair Labor Standards Act of 1938, compiled in 29 


U.S.C. § 201 et seq,; 


(4) “Employer” includes any person acting in the interest of any employer, 
directly or indirectly, and includes the state but not its political subdivisions; 


and 


(5) “Wage rate” means all compensation for employment, including pay- 
ments in kind and amounts paid by employers for employee benefits as 
defined by the commissioner in regulations issued under this part. 


History. 
Acts 1974, ch. 757, § 1; T.C.A., § 50-320; 
Acts 1999, ch. 520, § 41. 


Law Reviews. 

Government Contractors Beware: Recent 
Changes to Federal Affirmative Action Require- 
ments (James Francis Barna), 37 No. 9 Tenn. 
B.J. 14 (2001). 


It’s No Revolution: Long Standing Legal 
Principles Mandate the Preemption of State 
Laws in Conflict with Section 3(0) of the Fair 
Labor Standards Act (Anna Wermuth and Jer- 
emy Glenn), 40 U. Mem. L. Rev. 839 (2010). 


NOTES TO DECISIONS 


1. Evidence. 

Reasonable fact-finder could find a former 
employer tended to pay female employees less 
than men performing the same job, as the 
average woman made $9 and the average man 
made $10.10, and of the six lowest-paid employ- 
ees, three were women; accordingly, plaintiff 


Collateral References. 

Application of state law to sex discrimination 
in employment. 87 A.L.R.3d 93. 

Application of state law to sex discrimination 
in sports. 66 A.L.R.3d 1262. 

Construction and application of state equal 


50-2-202. Prohibited acts. 


made out a prima facie case of disparate pay 
under the Tennessee Equal Pay Act, T.C.A. 
§ 50-2-201 et seq. Tolliver v. Children’s Home- 
Chambliss Shelter, 784 F. Supp. 2d 893, 2011 
U.S. Dist. LEXIS 32553 (E.D. Tenn. Mar. 28, 
2011). 


rights amendments forbidding determination 
of rights based on sex. 90 A.L.R.3d 158. 

Recovery of damages for emotional distress 
resulting from discrimination because of sex or 
marital status. 61 A.L.R.3d 944. 


(a) No employer shall discriminate between employees in the same estab- 
lishment on the basis of sex by paying any employee salary or wage rates less 
than the rates the employer pays to any employee of the opposite sex for 
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comparable work on jobs the performance of which require comparable skill, 
effort and responsibility, and that are performed under similar working 
conditions; however, nothing in this part shall prohibit wage differentials 
based on a seniority system, a merit system, a system that measures earnings 
by quality or quantity of production, or any other reasonable differential that 
is based on a factor other than sex. 

(b) An employer who is paying a wage differential in violation of this part 
shall not, in order to comply with this part, reduce the wage rate of any 
employee. 

(c) No employer may discharge or discriminate against any employee by 
reason of any action taken by the employee to invoke or assist in any manner 
the enforcement of this part. 


History. Section to Section References. 

Acts 1974, ch. 757, § 2; T.C.A., § 50-321. This section is referred to in § 50-2-204. 
Cross-References. Collateral References. 

Discharge for refusal to engage in or remain Availability and scope of punitive damages 
silent about illegal activities, or for legal use of | under state employment discrimination law. 81 
agricultural product, § 50-1-304. A.L.R.5th 367. 


50-2-203. Commissioner to administer law. 


(a) The commissioner has the power and duty to carry out and administer 
this part, including the power to issue regulations, not inconsistent with the 
purpose of this part, that the commissioner considers necessary or appropriate 
to carry out this part. 

(b) The commissioner is authorized to endeavor to eliminate pay practices 
unlawful under this part by informal methods of conference, conciliation and 
persuasion, and to supervise the payment of wages owing to any employee 
under this part. 


History. 
Acts 1974, ch. 757, § 3; T.C.A., § 50-322. 


50-2-204. Employee remedies. 


(a)(1) Any employer who violates § 50-2-202 shall be liable to the employee 
or employees affected in the amount of their unpaid wages, and in instances 
of an employer knowingly violating § 50-2-202 in employee suits under 
subsection (b), up to an additional equal amount of unpaid wages as 
liquidated damages. 

(2) For the second established violation of this part in a separate judicial 
proceeding distinct from the first, any employer who violates § 50-2-202 
shall be liable to the employee or employees affected in the amount of their 
unpaid wages, and instances of an employer knowingly violating § 50-2-202 
in employee suits under subsection (b), up to an additional two (2) times the 
amount of unpaid wages as liquidated damages. 

(3) For the third established violation of this part in a separate judicial 
proceeding distinct from the first and second, any employer who violates 
§ 50-2-202 shall be lable to the employee or employees affected in the 
amount of their unpaid wages, and instances of an employer knowingly 
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violating § 50-2-202 in employee suits under subsection (b), up to an 

additional three (3) times the amount of unpaid wages as liquidated 

damages. 

(b) Action to recover wages may be maintained in any court of competent 
jurisdiction by any one (1) or more employees. The court shall, in cases of 
violation, in addition to any judgment awarded to the plaintiff or plaintiffs, 
allow a reasonable attorney’s fee and cost of the action to be paid by the 
defendant. 

(c) No agreement by any employee to work for less than the wages to which 
the employee is entitled under this part shall be a bar to an action to recover 
wages, or to a voluntary wage restitution of the full amount due under this 
part. 

(d) At the written request of any employee claiming to have been paid less 
than the wage to which the employee is entitled under this part, the 
commissioner may bring any legal action necessary on behalf of the employee 
to collect the claim for unpaid wages. The commissioner shall not be required 
to pay any filing fee, or other cost in connection with the action. The 
commissioner shall have the power to join various claims against the employer 
in one (1) cause of action. 


History. Collateral References. 
Acts 1974, ch. 757, § 4; T.C.A., § 50-323; Availability and scope of punitive damages 
Acts 2004, ch. 822, § 2. under state employment discrimination law. 81 
A.L.R.5th 367. 


Compiler’s Notes. 

Acts 2004, ch. 822, § 1 provided that the act 
may be cited as the “Equal Pay Remedies and 
Enforcement Act.” 


50-2-205. Limitation of actions. 


Court action under this part may be commenced no later than two (2) years 
after the cause of action occurs. 


History. 
Acts 1974, ch. 757, § 5; T.C.A., § 50-324. 


50-2-206. Penalty. 


Any employer who violates this part, or who discharges or in any other 
manner discriminates against any employee because the employee has made a 
complaint to that employee’s employer, the commissioner, or any other person, 
or instituted or caused to be instituted any proceedings under or related to this 
part, or has testified or is about to testify in any such proceeding, commits a 
Class A misdemeanor. 


History. Cross-References. 
Acts 1974, ch. 757, § 6; T.C.A., $ 50-325; Penalty for Class A misdemeanor, § 40-35- 
Acts 1989, ch. 591, § 111. 111. 


50-2-207. Research on wage disparities. 


(a) Commencing on June 7, 2004, and as funds become available, the 
economic council on women may conduct research to determine: 
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(1) What wage disparities exist between men and women assigned to the 
same job classifications and minorities and non-minorities assigned to the 
same job classifications; 

(2) Those factors that cause, or that tend to cause, disparities, including 
segregation of women and men, and of minorities and non-minorities within 
the same job classifications; 

(3) The consequences of disparities on the economy and on affected 
families; and 

(4) Recommendations that are likely to lead to the elimination of dispari- 


ties. 


(b) The council shall make its report to the commissioner of labor and 
workforce development, who may in turn transmit it to the governor and the 
speakers of both houses of the general assembly. 

(c) The council’s research may include the results of its findings as well as 
recommendations, legislative and otherwise, for the elimination and preven- 
tion of disparities in wages between men and women, and between minorities 
and non-minorities. 


History. 
Acts 2004, ch. 822, § 3. 


Compiler’s Notes. 
Acts 2004, ch. 822, § 1 provided that the act 


may be cited as the “Equal Pay Remedies and 


Enforcement Act.” 


Cross-References. 


CHAPTER 3 


Economic council on women, title 4, ch. 50. 


OCCUPATIONAL SAFETY AND HEALTH ACT OF 1972 


Section 


50-3-101. 
50-3-102. 
50-3-103. 
50-3-104. 
50-3-105. 
50-3-106. 
50-3-107. 
50-3-108. 


50-3-201. 
50-3-202. 
50-3-203. 
50-3-204. 


50-3-301. 
50-3-302. 
50-3-303. 
50-3-304. 
50-3-305. 
50-3-306. 
50-3-307. 


50-3-401. 


Part 1. General Provisions 


Short title. 

Purpose. 

Chapter definitions. 

Scope of chapter. 

Employers’ rights and duties. 
Employees’ rights and duties. 


Unpaid fines and penalties — Interest — Additional penalties for late payment. 


Full payment required except in case of compromise and settlement. 
Part 2. Standards 


Regulations authorized. 
Criteria for standards. 
Protective measures. 
Advisory committee. 


Part 3. Inspections 


Inspections authorized. 

Witnesses. 

Representation of employers and employees during inspection. 
Notice by employees of dangerous conditions or violations. 
Reports of inspections and investigations. 

Advance notice of inspections prohibited — Exceptions. 
Citation of violations. 


Part 4. Civil Remedies 


Injunctive relief. 


59 


Section 


50-3-402. 
50-3-403. 
50-3-404. 
50-3-405. 


50-3-406. 
50-3-407. 
50-3-408. 
50-3-409. 


50-3-501. 
50-3-502. 
50-3-503. 
50-3-504. 
50-3-505. 
50-3-506. 


50-3-601. 
50-3-602. 
50-3-603. 
50-3-604. 
50-3-605. 
50-3-606. 


50-3-701. 
50-3-702. 


50-3-801. 
50-3-802. 
50-3-803. 
50-3-804. 
50-3-805. 
50-3-806. 


50-3-901. 
50-3-902. 
50-3-903. 
50-3-904. 
50-3-905. 
50-3-906. 
50-3-907. 
50-3-908. 
50-3-909. 


50-3-910. 
50-3-911. 
50-3-912. 
50-3-913. 


50-3-914. 
50-3-915. 
50-3-916. 
50-3-917. 
50-3-918. 
50-3-919. 
50-3-920. 


OCCUPATIONAL SAFETY AND HEALTH 


Authority of commissioner. 

Knowledge of conditions endangering health or safety — Penalty. 

Failure to correct violation of standard or regulation — Penalty. 

Violation of standard or regulation — Nonserious violation — Willful or repeat 
violations — Penalties. 

Violation of posting requirements. 

Manner of imposing penalties. 

Payment of penalties — Action to recover. 

Discrimination against employee. 


Part 5. Criminal Offenses and Penalties 


Unauthorized advance notice of inspection. 

False statements or representations in applications, records, reports or documents. 
Death of employee caused by willful violation of standard. 

Disclosure of trade secrets or privileged information. 

Enforcement of part and criminal penalties. 

Grand jury — Enforcement duties. 


Part 6. Variances 


Temporary variances authorized. 

Temporary variances — Notice — Duration — Renewals. 
Temporary variances — Grounds. 

Temporary variances — Applications. 

Permanent variances. 

Interim variances. 


Part 7. Records and Reports 


Records and reports generally. 
Accident reports. 


Part 8. Occupational Safety and Health Review Commission 


Creation — Members. 
Functions. 

Hearings. 

Quorum. 

Facilities. 

Appeals. 


Part 9. Miscellaneous Administrative and Enforcement Provisions 


Delegation of powers and duties by the commissioner. 

Delegation of power of inspection. 

Limitation on delegation of powers. 

Educational programs authorized. 

Duties of attorney general and reporter and district attorneys general. 

State departments and agencies — Responsibilities. 

Annual report of state department and agency programs. 

Violations by state departments or agencies — Notice. 

Conditions or practices by state departments or agencies endangering health — 
Abatement. 

Local governments’ duty to employees — Treatment as private employer. 

Inspection and enforcement of local government programs. 

Report of failure of government programs. 

Local governments as private employers — Enforcement not affected by notice to 
develop own program. 

Trade secrets confidential. 

Compliance with chapter — Relation of chapter to other laws. 

Minimizing report burden. 

Cooperation with federal government. 

Hazardous condition — Action by commissioner — Emergency stop orders. 

[Repealed.] 

No regulation and enforcement of changes in federal regulations relating to child labor 
performed on farms. 


50-3-101 


Section 


50-3-1001. 
50-3-1002. 
50-3-1003. 
50-3-1004. 
50-3-1005. 
50-3-1006. 
50-3-1007. 
50-3-1008. 


50-3-2001. 


50-3-2002. 
50-3-2003. 
50-3-2004. 
50-3-2005. 
50-3-2006. 
50-3-2007. 
50-3-2008. 
50-3-2009. 
50-3-2010. 
50-3-2011. 
50-3-2012. 
50-3-2013. 
50-3-2014. 
50-3-2015. 
50-3-2016. 
50-3-2017. 
50-3-2018. 
50-3-2019. 
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Part 10. High-Voltage Lines 


Part definitions. 

Guarding against accidental contact by employee. 

Clearance or safeguard required. 

[Repealed.] 

Notification to power company and responsibility for safeguards. 
Enforcement. 

Violation of part. 

Operations exempt. 


Parts 11-19. [Reserved] 
Part 20. Hazard Communication 


Employer compliance with the federal hazard communication standard for chemicals 
and other compliance requirements. 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 


PART 1 
GENERAL PROVISIONS 


50-3-101. Short title. 


This chapter shall be known and may be cited as the “Occupational Safety 
and Health Act of 1972.” 


History. 


The OSHA Hazard Communication Standard 


Acts 1972, ch. 561, § 1; T.C.A., § 50-501. 


Cross-References. 

Additional funds for administration of the 
Tennessee Occupational Safety Health Act, 
§§ 50-6-401, 56-4-206, 56-4-207. 


Section to Section References. 

This chapter is referred to in §§ 4-3-1408, 
4-3-1410, 50-4-106, 50-6-121, 50-6-401, 50-9- 
106, 56-4-206, 56-4-207, 68-140-320. 


Law Reviews. 

Long Arm: Does OSHA’s Reach Extend to 
Employees Working at Home on Company-Pro- 
vided Computers? (Linda S. Peterson), 36 No. 
11 Tenn. B.J. 14 (2000). 


(Gary C. Shockley), 25 No. 5 Tenn. B.J. 22 
(1989). 

The Rights of Nonsmokers in Tennessee, 54 
Tenn. L. Rev. 671 (1987). 

Tort—Bellamy v. Federal Express Corp.: The 
Availability of Contributory Negligence and As- 
sumption of Risk as Defenses to Violations of 
Worker Safety Statutes, 19 Mem. St. U.L. Rev. 
393 (1989). 

Workers’ Compensation — Valencia v. Free- 
land & Lemm Construction Company: Proving 
an Employer’s Intent Remains Nearly Impos- 
sible in Tennessee, 34 U. Mem. L. Rev. 717 
(2004). 
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NOTES TO DECISIONS 


1. Independent Contractors. 

Company owed no duty to protect an em- 
ployee of an independent contractor from obvi- 
ous and apparent dangers on its property, even 
though the employee was engaged in inher- 


50-3-102. Purpose. 


(a) The general assembly finds that: 


ently dangerous work when the fall from the 
transmission tower occurred. Ellis v. Chase 
Communications, 63 F.3d 473, 1995 FED App. 
263P, 1995 U.S. App. LEXIS 24105, 153 A.L.R. 
Fed. 693 (6th Cir. Tenn. 1995). 


(1) The burden on employers and employees of this state resulting from 
personal injuries and illnesses arising out of work situations is substantial; 
(2) The prevention of these injuries and illnesses is an important objective 


of the government of this state; 


(3) The greatest hope of attaining this objective lies in programs of 
research and education, and in the earnest cooperation of government, 


employers and employees; and 


(4) A program of regulation and enforcement is a necessary supplement to 


these more basic programs. 


(b) The general assembly declares it to be its purpose and policy through the 
exercise of its powers to assure so far as possible every working man and 
woman in the state safe and healthful working conditions and to preserve our 


human resources by: 


(1) Encouraging employers and employees in their efforts to reduce the 
number of occupational safety and health hazards at their places of employ- 
ment, and to stimulate employers and employees to institute new, and to 
perfect existing, programs for providing safe and healthful working 
conditions; 

(2) Providing that employers and employees have separate but dependent 
responsibilities and rights with respect to achieving safe and healthful 
working conditions; 

(3) Authorizing the commissioner of labor and workforce development to 
develop occupational safety and health standards applicable to business, 
giving consideration to the needs of employees and employers and to 
standards promulgated from time to time by the secretary of labor under the 
Occupational Safety and Health Act of 1970, compiled in 29 U.S.C. § 651 et 
seq., and by creating an occupational safety and health review commission 
for carrying out adjudicatory functions under this chapter; 

(4) Building upon advances already made by federal laws and regulations 
and state laws and regulations for providing safe and healthful working 
conditions; 

(5) Providing criteria that will assure, insofar as practicable, that no 
employee will suffer diminished health, functional capacity or life expec- 
tancy as a result of the employee’s work experience; 

(6) Providing for education and training of personnel for the fair and 
efficient administration of occupational safety and health standards; 

(7) Providing for education and training of employers and employees in 
occupational safety and health; 

(8) Providing an effective enforcement program, which shall include a 
prohibition against giving advance notice of an inspection and sanctions for 
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any individual violating this prohibition; 

(9) Providing for appropriate reporting procedures with respect to occu- 
pational safety and health, which procedures will help achieve the objectives 
of this chapter and accurately describe the nature of the occupational safety 
and health problem; and 

(10) Encouraging joint labor-management efforts to reduce injuries and 
diseases arising out of employment. 


concerning entitlement to funds, absent appro- 
priation. 


History. 
Acts 1972, ch. 561, § 1; 1977, ch. 111, § 1; 


T.C.A., § 50-502; Acts 1999, ch. 520, § 41. © 
Section to Section References. 
Compiler’s Notes. This section is referred to in § 50-3-2001. 


This section may be affected by § 9-1-116, 
NOTES TO DECISIONS 


1. Negligence Per Se. assumption of risk by injured construction 


The violation of T.C.A. § 50-3-102 by a con- 
tractor is negligence per se, and it was error to 
allow issues of contributory negligence and 


worker to go to the jury. Wren v. Sullivan 
Electric, Inc., 797 F.2d 323, 1986 U.S. App. 
LEXIS 27611 (6th Cir. Tenn. 1986). 


50-3-103. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Administrator” means the chief administrative officer of the division 
of occupational safety and health of the department of labor and workforce 
development. For the purposes of all sections of this chapter other than 
§§ 50-3-902 and 50-3-903, “administrator” includes any person appointed, 
designated or deputized to perform any duties under this chapter or to 
exercise the powers assigned to the administrator of the division of occupa- 
tional safety and health under this chapter; 

(2) “Commission” means the occupational safety and health review com- 
mission established pursuant to § 50-3-801; 

(3) “Commissioner” or “commissioner of labor and workforce develop- 
ment” means the chief executive officer of the department of labor and 
workforce development. For the purposes of all sections of this chapter other 
than §§ 50-3-902 and 50-33-9038, it includes any person appointed, designated 
or deputized to perform the duties or to exercise the powers assigned to the 
commissioner of labor and workforce development under this chapter, but 
does not include the person appointed as administrator; 

(4) “Committee” means the occupational safety and health advisory 
committee established pursuant to § 50-3-204; 

(5) “Department” means the department of labor and workforce 
development; 

(6) “Division” or “division of occupational safety and health” means the 
division of occupational safety and health of the department; 

(7) “Employee” means any person performing services for another under 
a contract of hire, including minors, whether lawfully or unlawfully em- 
ployed, persons in executive positions, and shall include county, metropoli- 
tan and municipal government employees; 
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(8) “Employer” means a person engaged in a business who has one (1) or 
more employees and includes county, metropolitan and municipal 
governments; 

(9) “Federal standard” means a standard adopted by a rule promulgated 
under § 6 of the federal Occupational Safety and Health Act of 1970, codified 
as 29 U.S.C. § 655; 

(10) “Issue” means a category of like industrial, occupational or hazard 
groupings that affects the safety and health of employment or place of 
employment and is suggested by the groupings in the Code of Federal 
Regulations, title 29, chapter XVII, part 1910; 

(11) “Person” means one (1) or more individuals, partnerships, associa- 
tions, corporations, business trusts, legal representatives or any organized 
group of persons; and 

(12) “Standard” means an occupational safety and health standard pro- 
mulgated by the commissioner that requires conditions or the adoption or 
the use of one (1) or more practices, means, methods, operations or processes 
reasonably necessary or appropriate to provide safe and healthful employ- 
ment and places of employment. 


History. 
Acts 1972, ch. 561, § 2; 1974, ch. 585, §§ 1, 2; 


1977, ch. 111, § 2; impl. am. Acts 1977, ch. 111, 
§ 44; T.C.A.,§ 50-503; Acts 1999, ch. 520, § 41. 


NOTES TO DECISIONS 


1. Employer. 

Occupational Safety and Health Act claims 
against a city and the city manager were prop- 
erly dismissed because decedents were employ- 
ees of a general contract and were working on a 
building that was privately owned; the dece- 
dents’ workplace safety was the contractor’s 


50-3-104. Scope of chapter. 


responsibility, and the city and manager were 
not required to prepare the engineering survey, 
brace the walls and floors, or to ensure that the 
contractor did. Kemper v. Baker, — S.W.3d —, 
2012 Tenn. App. LEXIS 253 (Tenn. Ct. App. Apr. 
19, 2012). 


This chapter or any standard or regulation promulgated pursuant to this 
chapter shall apply to all employers and employees except: 
(1) The federal government, including its departments, agencies and 


instrumentalities; 


(2) Employees whose safety and health are subject to protection under the 
Atomic Energy Act of 1954, compiled in 42 U.S.C. §§ 2011-2296; 

(3) Employees whose safety and health are subject to protection under the 
federal Coal Mine Health and Safety Act of 1969, compiled in 30 U.S.C. 
§ 801 et seq., the federal Metal and Nonmetallic Mine Safety Act, codified as 
30 U.S.C. § 725 [repealed], or title 59 of this code; 

(4) Railroad employees whose safety and health are subject to protection 
under the federal Safety Appliances Act, compiled in 45 U.S.C. § 1 et seq. 
[repealed], or the federal Railroad Safety Act of 1970, compiled in 45 U.S.C. 


§§ 431-441 [repealed]; 
(5) Domestic workers; 


(6) Employees covered by the Longshoremen’s and Harbor Workers’ 
Compensation Act, compiled in 33 U.S.C. §§ 901-950; and 
(7) Any employee engaged in agriculture who is employed on a farm, each 


50-3-105 
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of the employees of which is related to the employer as spouse, child, parent, 


grandparent or grandchild. 


History. 
Acts 1972, ch. 561, § 3; 1974, ch. 585, § 3; 
T.C.A., § 50-504. 


Compiler’s Notes. 

The federal Metal and Nonmetallic Mine 
Safety Act, referred to in this section, was 
repealed by Pub. L. No. 95-164, effective 120 


days after November 9, 1977. See note concern- 
ing Pub. L. No. 95-164 at 30 U.S.C. § 801. For 
present law, see 30 U.S.C. § 801 et seq. 

The federal Safety Appliance Act and the 
Railroad Safety Act of 1970, referred to in this 
section, were repealed by P.L. 103-272, § 7(b), 
108 Stat. 1379, July 5, 1994, and are covered 
generally in 49 U.S.C. § 20101 et seq. 


NOTES TO DECISIONS 


Analysis 


. Railroad Employees. 

. Domestic Workers. 

. Subcontractors. 

. —Individual Employees of Governmental 
Entity. 


me OOD 


1. Railroad Employees. 

Railroad employees are not covered by the 
Occupational Safety and Health Act of 1972. 
Fowinkle v. Southern R. Co., 533 S.W.2d 728, 
1976 Tenn. LEXIS 507 (Tenn. 1976). 


2. Domestic Workers. 

The domestic worker exception applies to 
household workers and has no relevance to 
relatives of the employer when they assist in 
his business. Acuff v. Commissioner of Tennes- 
see Dep’t of Labor, 554 S.W.2d 627, 1977 Tenn. 
LEXIS 645 (Tenn. 1977). 


3. Subcontractors. 
Safety regulations adopted under authority 


Collateral References. 
Preemptive effect of federal railroad safety 
act, exclusive of “essentially local safety or 


of T.C.A. §§ 50-3-104, 50-3-201 and 50-3-917 
and safety rules incorporated by reference in 
T.C.A. § 68-16-104 (now T.C.A. § 68-101-104) 
do not impose a nondelegable duty upon a 
municipal electric system to furnish a safe 
work place for employees of a subcontractor. 
Dempsey v. Correct Mfg. Corp., 755 S.W.2d 798, 
1988 Tenn. App. LEXIS 245 (Tenn. Ct. App. 
1988). 


4, —Individual Employees of Governmen- 
tal Entity. 

Employees of a county hospital authority 
were immune as individuals from a claim for 
retaliatory discharge. Coffey v. Chattanooga- 
Hamilton County Hosp. Auth., 932 F. Supp. 
1023, 1996 U.S. Dist. LEXIS 10508 (E.D. Tenn. 
1996), affd, Coffey v. Chattanooga Hamilton 
County Hosp. Auth., 1998 U.S. Dist. LEXIS 
22509 (E.D. Tenn. Aug. 17, 1998). 


security hazard” savings clause. 44 A.L.R. Fed. 
2d 261. 


50-3-105. Employers’ rights and duties. 


Rights and duties of employers include, but are not limited to, the following: 

(1) Each employer shall furnish to each of its employees conditions of 
employment and a place of employment free from recognized hazards that 
are causing or are likely to cause death or serious injury or harm to its 


employees; 


(2) Each employer shall comply with occupational safety and health 
standards or regulations promulgated pursuant to this chapter; 
(3) Each employer shall refrain from any unreasonable restraint on the 


right of the commissioner to inspect the employer’s place of business. Each 
employer shall assist the commissioner in the performance of the commis- 
sioner’s inspection duties by supplying or by making available information, 
personnel or inspection aids reasonably necessary to the effective conduct of 
the inspection; 
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50-3-106 


(4) Any employer, or association of employers, is entitled to participate in 
the development of standards by submission of comments on proposed 
standards, participation in hearings on proposed standards, or by requesting 
the development of standards on a given issue, under § 50-3-201; 

(5) Any employer is entitled, under § 50-3-307, to a review of any citation 
issued because of the employer’s alleged violation of any standard promul- 


gated under this chapter; 


(6) Any employer is entitled, under §§ 50-3-402 — 50-3-408, to a review of 
any penalty in the form of civil damages assessed against the employer 
because of the employer’s alleged violation of this chapter; 

(7) Any employer is entitled, under part 6 of this chapter, to seek an order 
granting a variance from an occupational safety or health standard; and 

(8) Any employer is entitled, under § 50-3-914, to protection of the 
employer’s trade secrets and other legally privileged communications. 


History. 

Acts 1972, ch. 561, § 4; 1974, ch. 585, §§ 4-7; 
1977, ch. 111, § 3; impl. am. Acts 1977, ch. 111, 
§ 44; T.C.A.,§ 50-505; Acts 1999, ch. 520, § 41. 


Section to Section References. 
This section is referred to in § 50-3-1007. 


Law Reviews. 
“Get Off Your Butts”: The Employer’s Right 


to Regulate Employee Smoking (David B. 
Ezra), 60 Tenn. L. Rev. 905 (1993). 


Attorney General Opinions. 

Americans with Disabilities Act — smoking 
— employees — state buildings, OAG 93-40 
(4/28/93). 


NOTES TO DECISIONS 


1. Dangerous Working Conditions. 
Allegations that defendant knowingly per- 
mitted dangerous working conditions to exist 
and violated safety regulations is not sufficient 
to subject defendant to common law liability. 
The Workers’ Compensation Law, compiled in 
title 50, chapter 6, provides the exclusive rem- 
edy for the entire injury and all of its damages. 
Mize v. Conagra, Inc., 734 S.W.2d 334, 1987 
Tenn. App. LEXIS 2513 (Tenn. Ct. App. 1987). 
Occupational Safety and Health Act claims 


Collateral References. 
Secondary smoke as battery. 46 A.L.R.5th 
813. 


against a city and the city manager were prop- 
erly dismissed because decedents were employ- 
ees of a general contract and were working on a 
building that was privately owned; the dece- 
dents’ workplace safety was the contractor’s 
responsibility, and the city and manager were 
not required to prepare the engineering survey, 
brace the walls and floors, or to ensure that the 
contractor did. Kemper v. Baker, — S.W.3d —, 
2012 Tenn. App. LEXIS 253 (Tenn. Ct. App. Apr. 
19, 2012). 


50-3-106. Employees’ rights and duties. 


Rights and duties of employees include, but are not limited to, the following: 
(1) Each employee shall comply with occupational safety and health 
standards and all rules, regulations and orders issued pursuant to this 
chapter that are applicable to the employee’s own actions and conduct; 
(2) Each employee shall be notified by the employee’s employer of any 
application for a temporary order granting the employer a variance from this 
chapter or standard or regulation promulgated pursuant to this chapter; 
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(3) Each employee shall be given the opportunity to participate in any 
hearing that concerns an application by the employee’s employer for a 
variance from a standard promulgated under this chapter; 

(4) Any employee who may be adversely affected by a standard or 
variance issued pursuant to this chapter may file a petition with the 
commissioner; 

(5) Any employee who has been exposed or is being exposed to toxic 
materials or harmful physical agents in concentrations or at levels in excess 
of that provided for by any applicable standard shall be provided by the 
employee’s employer with the opportunities provided in § 50-3-203; 

(6) Subject to regulations issued pursuant to this chapter, any employee 
or authorized representative of employees shall be given the right to request 
an inspection and to consult with the commissioner at the time of the 
physical inspection of any workplace, as provided in part 3 of this chapter; 

(7) No employee shall be discharged or discriminated against because the 
employee has filed a complaint, instituted, or caused to be instituted a 
proceeding or inspection under or related to this chapter, or testified, or is 
about to testify, in a proceeding or because of the exercise by the employee on 
behalf of the employee or others of any right afforded by this chapter; 

(8) Any employee who believes that the employee has been discriminated 
against or discharged in violation of subdivision (7) may, within thirty (30) 
days after the violation occurs, file a complaint with the commissioner 
alleging the discrimination. The commissioner shall act promptly on the 
complaint to determine whether to seek imposition of the sanction provided 
in § 50-3-409; 

(9) Any employee or representative of employees who believes that any 
period of time fixed in the citation given to the employee’s employer by the 
commissioner for correction of a violation is unreasonable has the right to 
contest the time for correction by filing a notice with the commissioner 
within twenty (20) days of the date the citation was issued; 

(10) Nothing in this chapter or this section shall be deemed to authorize 
or require medical examination, immunization or treatment for those who 
object to the medical examination, immunization or treatment on religious 
grounds, except where the medical examination, immunization or treatment 
is necessary for the protection of the health or safety of others; and 

(11) Any affected employee shall be notified by the employee’s employer 
and shall be given the opportunity to participate in negotiations on alleged 
violations of occupational safety and health standards. 


History. 

Acts 1972, ch. 561, § 5; 1974, ch. 585, § 8; 
1977, ch. 111, § 4; T.C.A., § 50-506; Acts 1986, 
ch. 844, § 3; 1999, ch. 520, § 41. 


Law Reviews. 
Workers’ Compensation — Anderson v. Stan- 


dard Register Co.: Tennessee Supreme Court 
Specifies Elements Required to Establish a 
Cause of Action for Retaliatory Discharge in 
Workers’ Compensation Cases, 24 Mem. St. 
U.L. Rev. 825 (1994). 
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50-3-107 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Remedies. 


1. Construction. 

Since the federal and state statutes concern- 
ing occupational safety and health are very 
broad and general, they do not create such a 
specially protected class of persons as to obvi- 
ate contributory negligence as a defense. These 
statutes impose duties and obligations upon 


employees as well as employers. Bellamy v. 
Federal Express Corp., 749 S.W.2d 31, 1988 
Tenn. LEXIS 42 (Tenn. 1988). 


2. Remedies. 

Tennessee courts have the equitable remedy 
of reinstatement available to them when an 
employee is discharged for seeking workers’ 
compensation benefits. Sasser v. Averitt Ex- 
press, Inc., 839 S.W.2d 422, 1992 Tenn. App. 
LEXIS 403 (Tenn. Ct. App. 1992). 


50-3-107. Unpaid fines and penalties — Interest — Additional penal- 
ties for late payment. 


(a) The commissioner shall refer any fine or penalty assessed under this 
chapter that remains unpaid for more than six (6) months from the date the 
order against the violator becomes final to the attorney general and reporter 
for enforcement. The attorney general and reporter is authorized to contract 
with one (1) or more private entities or individuals for the collection of these 
fines and penalties. 

(b) When any person or entity is assessed a fine or penalty under this 
chapter, and the fines or penalties are not paid on or before the date they are 
due, as established in the final order or otherwise, interest shall be added to 
the amount due, in addition to any further penalty provided by law, at the rate 
established pursuant to § 67-1-801(a)(1). 

(c) In addition to the interest assessed pursuant to subsection (b), there 
shall be imposed a penalty in the amount of ten percent (10%) of the unpaid 
fine or penalty amount for each thirty (30) days or fraction of the thirty-day 
period that the fine or penalty remains unpaid after becoming due, up to a 
maximum of thirty percent (30%) of the unpaid amount. 

(d) Any interest or penalty imposed due to failure to pay a fine or penalty 
assessed under this chapter shall be considered a part of the delinquent fine or 
penalty and shall be collectible in the same manner as the fine or penalty. 

(e) Any interest or penalty imposed and collected pursuant to this section 
shall be used to offset the cost of collection of the fines and penalties assessed 
under this chapter. 

(f) The commissioner shall include within the department’s annual report to 
the general assembly and the governor a listing of employers whose penalties 
remain unpaid more than one (1) year after a final order has been entered. The 
listing shall include the amount of any unpaid penalty for each employer. 


History. 
Acts 1996, ch. 944, § 45; 1999, ch. 520, § 41. 


Compiler’s Notes. 

Acts 1996, ch. 944, which enacted this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 


Cross-References. 

Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 
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50-3-108. Full payment required except in case of compromise and 
settlement. 


The commissioner shall require the full amount of any penalty assessed by 
a final order of the department to be paid, unless the commissioner receives 
approval to compromise and settle the amount to be paid pursuant to 
§ 20-13-103. 


tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 


History. 
Acts 1996, ch. 944, § 46; 1999, ch. 520, § 41. 


Compiler’s Notes. 
Acts 1996, ch. 944, which enacted this sec- 


PART 2 
STANDARDS 


50-3-201. Regulations authorized. 


(a) It is the responsibility of the commissioner of labor and workforce 
development to develop and promulgate regulations that adopt occupational 
safety and health standards. 

(b) The commissioner may adopt as an occupational safety or health 
standard the federal standard relating to the same issue. 

(c) The commissioner may, by regulation, promulgate, modify or revoke any 
occupational safety and health standard in the manner provided in the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(d) The decision of an individual, corporation, business entity or local, state 
or federal government entity, or agent thereof, not to post property pursuant to 
§ 39-17-1359, thereby allowing persons with handgun permits to carry a 
handgun on such property, does not constitute an occupational safety and 


health hazard within the jurisdiction of this chapter. 


History. 

Acts 1972, ch. 561, § 6; 1977, ch. 111, § 5; 
T.C.A., § 50-507; Acts 1999, ch. 520, § 41; 2011, 
Chi 3308 44 


Section to Section References. 
This section is referred to in §§ 50-3-105, 


50-3-202, 50-3-203, 50-3-204, 50-3-503, 50-3- 
910. 


Attorney General Opinions. 
Confidential HIV and hepatitis testing waiv- 
ers, OAG 93-35 (4/7/93). 


NOTES TO DECISIONS 


Analysis 


. Federal Preemption. 
. Federal Standards. 
. Subcontractors. 


m COD 


. Federal Preemption. 

The authority of the Tennessee department 
of labor and workforce development to promul- 
gate regulations regarding the use of pesticides 
in the workplace is not preempted by either the 
federal Insecticide, Fungicide, and Rodenticide 


Act, 7 U.S.C. §§ 186-136y, or the federal Occu- 
pational Safety and Health Act, 29 U.S.C. 
§ 651 et seq. Terminix Int’l Co., L.P. v. Tenn. 
Dep’t of Labor, 77 S.W.3d 185, 2001 Tenn. App. 
LEXIS 855 (Tenn. Ct. App. 2001). 


2. Federal Standards. 

Where federal standards are incorporated 
into the Tennessee standards, decisions under 
the federal regulations are of the very highest 
persuasive authority in interpreting the Ten- 
nessee regulation and should be adhered to 
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closely. Acuff v. Commissioner of Tennessee 
Dep't of Labor, 554 S.W.2d 627, 1977 Tenn. 
LEXIS 645 (Tenn. 1977). 


3. Subcontractors. 

Safety regulations adopted under authority 
of T.C.A. §§ 50-3-104, 50-3-201 and § 50-3-917 
and safety rules incorporated by reference in 


50-3-203 


T.C.A. § 68-16-104 (now T.C.A. § 68-101-104) 
do not impose a nondelegable duty upon a 
municipal electric system to furnish a safe 
work place for employees of a subcontractor. 
Dempsey v. Correct Mfg. Corp., 755 S.W.2d 798, 
1988 Tenn. App. LEXIS 245 (Tenn. Ct. App. 
1988). 


50-3-202. Criteria for standards. 


(a) Regulations issued under § 50-3-201 shall provide, insofar as possible, 
the highest degree of health and safety protection for the employee; other 
considerations shall be the latest available scientific data in the field, the 
feasibility of the standard and experience gained under this and other health 
and safety laws. 

(b) Whenever practical, the standard promulgated shall be expressed in 
terms of objective criteria and of the performance desired. 

(c) In promulgating standards dealing with toxic materials or harmful 
physical agents, the commissioner shall set a standard that most adequately 
assures, to the extent possible, on the basis of the best available evidence, that 
no employee will suffer material impairment of health or functional capacity 
even if the employee has regular exposure to the hazard dealt with by the 
standard for the period of the employee’s working life. 


History. 
Acts 1972, ch. 561, § 6; 1977, ch. 111, § 6; 
T.C.A., § 50-517. 


50-3-203. Protective measures. 


(a) Where appropriate, any standard promulgated under § 50-3-201 may 
prescribe the use of labels or other appropriate forms of warning to the extent 
necessary to ensure that employees are informed of any significant hazards to 
which they are exposed, relevant symptoms and proper conditions for safe use 
or exposure. 

(b) Where appropriate, the standards may also prescribe suitable protective 
equipment, but not as a substitute for appropriate control techniques, as well 
as control or technological procedures to be used in connection with the 
hazards. 

(c)(1) Where appropriate, the administrator shall require the monitoring or 

measuring of employee exposure at the locations and intervals, and in the 

manner, necessary for the protection of the employees. 

(2) Any employee who has been or is being exposed in a biologically 
significant manner to harmful agents or materials in excess of the applicable 
standard shall be promptly notified by the employee’s employer, and in- 
formed of corrective action being taken. 

(d) In addition, where appropriate, the standard shall prescribe the type 
and frequency of medical examinations or other tests that shall be made 
available, by the employer or at the employer’s cost, to employees exposed to 
the hazards, in order to most effectively determine whether the health of the 
employees is adversely affected by the exposure. 

(e)(1) Where appropriate, the standards shall reduce the transmission of 


50-3-204 EMPLOYER AND EMPLOYEE 70 


bloodborne pathogens through needles. The commissioners of labor and 
workforce development and health shall jointly review sharps injury pre- 
vention technology to include needleless systems and needles with engi- 
neered sharps injury protection. 

(2) The commissioners shall jointly determine those environments where 
standards require that sharps injury prevention technology be employed. 
Sharps injury prevention technology shall not be required wherever the 
employer or other appropriate party demonstrates that the technology is 
medically contraindicated or is not more effective than alternative measures 
used by an employer to prevent exposure incidents. 

(3) The standard shall require written exposure control plans be adopted 
by employers. Written exposure control plans shall be revised to reflect 
improvements in sharps injury prevention technology. Written exposure 
control plans shall include the type and brand of device used in an incident 
of exposure. 

(4) The departments of labor and workforce development and health shall 
jointly compile and maintain a list of existing needleless systems and sharps 
with engineered sharps injury protection, that shall be available to assist 
employers in complying with the requirements of the bloodborne pathogen 
standards promulgated pursuant to this section. The list may be developed 
from existing sources of information, including, but not limited to, the 
federal food and drug administration, the federal centers for disease control, 
the national institute for occupational safety and health, and the United 
States department of veterans affairs. 


History. Collateral References. 

Acts. 1972, ch..561,.8 6: 1977; ch. 111.8 7; Recovery of damages for expense of medical 
T.C.A., § 50-518; Acts 1999, ch. 37, § 1; 1999, monitoring to detect or prevent future disease 
ch. 520, § 41. or condition. 17 A.L.R.5th 327. 


Section to Section References. 
This section is referred to in § 50-3-106. 


50-3-204. Advisory committee. 


(a) The commissioner may appoint an advisory committee to assist the 
commissioner in the development and review of regulations prescribing 
standards under § 50-3-201. 

(b)(1) The committee shall consist of an uneven number of persons, not to 

exceed seven (7), appointed by the commissioner, engaged in the develop- 

ment of the regulation. 

(2) Membership on the committee shall include representatives qualified 
by experience and affiliation to present the diverse viewpoint of persons and 
groups most likely to be affected by the standards, and may include 
representatives of employers, employees, the insurance industry, the health 
professions and the safety professions. 

(3) In the selection of members, the commissioner shall consider such 
criteria as special expertise in the health and safety fields, geographical 
distribution of members within the three (3) grand divisions of the state, the 
interests of state and local government and the interests of the public. 

(c) Members of the advisory committee shall be reimbursed for their 
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expenses and shall be paid on a per diem basis for days actually and 
necessarily employed in the discharge of official duties of the committee at a 
rate to be determined by the commissioner and approved by the department of 
finance and administration. 
(d)(1) Administrative and technical assistance reasonably required by the 
advisory committee shall be provided by the commissioner. 
(2) The committee may seek advice and information from interested and 
knowledgeable parties and governmental agencies to assist it in the deter- 
mination of its recommended standards. 


History. Section to Section References. 

Acts 1972, ch.561; § 771977, ch. 111, § 8; This section is referred to in § 50-3-103. 
impl. am. Acts 1977, ch. 111, § 44; T.C.A., 
§ 50-519. 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


PART 3 
INSPECTIONS 


50-3-301. Inspections authorized. 


In order to carry out the purposes of this chapter, the commissioner of labor 
and workforce development, upon presenting appropriate credentials to the 
owner, operator or agent in charge, is authorized to: 

(1) Enter without delay and at any reasonable time any factory, plant, 
establishment, construction site, or other area, workplace or environment 
where work is performed by an employee of an employer; and 

(2) Inspect and investigate during regular working hours and at other 
reasonable times, and within reasonable limits and in a reasonable manner, 
the places of employment and all pertinent conditions, processes, structures, 
machines, apparatus, devices, equipment and materials in the places of 
employment, and question privately any employer, owner, operator, agent or 
employee. 


History. Sections 50-3-301 — 50-3-306 are referred to 
Acts 1972, ch. 561, § 8; 1977, ch. 111, § 9; in §§ 50-3-302, 50-3-304, 50-3-305, 50-3-306, 
T.C.A., § 50-520; Acts 1999, ch. 520, § 41. 50-3-902, 50-3-903, 50-3-911. 


Cross-References. This section is referred to in § 50-3-303. 


Administrative inspections, title 50, ch. 4. 


Section to Section References. 
This part is referred to in § 50-3-106. 


50-3-302. Witnesses. 


(a) In making inspections and investigations under this chapter, the com- 
missioner may issue subpoenas to require the attendance and testimony of 
witnesses and the production of evidence under oath. 

(b) Witnesses shall be reimbursed for all travel and other necessary ex- 
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penses that shall be claimed and paid in accordance with the prevailing travel 
regulations of the state. 

(c) In case of a failure or refusal of any person to obey a subpoena issued 
under §§ 50-3-301 — 50-3-306, the chancery court of the county in which the 
inspection or investigation is conducted shall have jurisdiction, upon applica- 
tion of the commissioner, to issue an order requiring the person to appear and 
testify or produce evidence as the case may require, and any failure to obey the 
order of the court may be punished by the court as contempt of the order. 

(d) The name, job title and other information that may be used to identify a 
witness who is interviewed during the course of an investigation shall be 
considered confidential and shall not be a public record pursuant to title 10, 
chapter 7. 


History. in §§ 50-3-304, 50-3-305, 50-3-306, 50-3-902, 
Acts 1972, ch. 561, § 8; 1977, ch. 111, § 10; 50-3-903, 50-3-911. 


T.C.A., § 50-521; Acts 2004, ch. 558, § 1. ; 
Attorney General Opinions. 


Cross-References. Disclosure of witness identifying information 
Confidentiality of public records, § 10-7-504. in matters before the occupational safety and 
Contempt, § 29-9-103, Tenn. R. Crim. P. 42. pealth review commission, OAG 05-168 


Section to Section References. (11/1/05). 


Sections 50-3-301 — 50-3-306 are referred to 


50-3-303. Representation of employers and employees during inspec- 
tion. 


(a) Subject to regulations issued by the commissioner of labor and workforce 
development, a representative of the employer and a representative autho- 
rized by the employer’s employees shall be given an opportunity to accompany 
the commissioner or the commissioner’s authorized representative during the 
physical inspection of any workplace under § 50-3-301 for the purpose of 
aiding the inspection. 

(b) Where there is no authorized employee representative, the commis- 
sioner or the commissioner’s authorized representative shall consult with a 
reasonable number of employees concerning matters of health and safety in 
the workplace. 


History. Section to Section References. 

Acts 1972, ch. 561, § 8; 1974, ch. 585, § 10; Sections 50-3-301 — 50-3-306 are referred to 
1977, ch. 111, § 11; T.C.A., § 50-522; Acts 1999, in §§ 50-3-302, 50-3-304, 50-3-305, 50-3-306, 
ch. 520, § 41. 50-3-902, 50-3-903, 50-3-911. 


50-3-304. Notice by employees of dangerous conditions or violations. 


(a)(1) Any employees or representative of employees who believes that a 
violation of a safety or health standard exists that threatens physical harm, 
or that an imminent danger exists, may request an inspection by giving 
notice of the violation or danger to the commissioner. 

(2) The notice shall be in writing, shall set forth with reasonable particu- 
larity the grounds for the notice, and shall be signed by employees or 
representative of employees, and a copy shall be provided the employer or 
the employer’s agent no later than at the time of inspection. 
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(3) Upon the request of the person giving the notice, the person’s name 
and the names of individual employees referred to in the notice shall not 
appear in the copy or on any record published, released or made available 
pursuant to § 50-3-305. 

(4) If upon receipt of the notification the commissioner determines there 
are reasonable grounds to believe that the violation or danger exists, the 
commissioner shall make a special investigation in accordance with §§ 50- 
3-301 — 50-3-306 as soon as practicable, to determine if a violation or danger 
exists. 

(5) If the commissioner determines there are not reasonable grounds to 
believe that a violation or danger exists, the commissioner shall notify the 
employees or representative of the employees in writing of the determina- 
tion. 

(b) Prior to or during any inspection of a workplace, any employees or 
representative of employees employed in the workplace may notify the 
commissioner, in writing, of any violation of this chapter that they have reason 
to believe exists in the workplace. The commissioner shall, by regulation, 
establish procedures for informal review of any refusal by a representative of 
the commissioner to issue a citation with respect to the alleged violation and 
shall furnish the employees or representative of employees requesting the 
review a written statement of the reasons for the commissioner’s final 
disposition of the case. 


History. in §§ 50-3-302, 50-3-305, 50-3-306, 50-3-902, 
Acts 1972, ch. 561, § 8; 1977, ch. 111, § 12; 50-3-903, 50-3-911. 
T.C.A., § 50-523. 


Section to Section References. 
Sections 50-3-301 — 50-3-306 are referred to 


50-3-305. Reports of inspections and investigations. 


The commissioner of labor and workforce development is authorized to 
compile, analyze and publish, either in summary or detailed form, all reports 
or information obtained under §§ 50-3-301 — 50-3-306, subject to the restric- 
tion of § 50-3-915. 


History. in §§ 50-3-302, 50-3-304, 50-3-306, 50-3-902, 
Acts 1972, ch. 561, § 8; 1974, ch. 585, § 11; 50-3-903, 50-3-911. 

1977, ch. 111, § 13; T.C.A., § 50-524; Acts 1999, This section is referred to in § 50-3-304. 

ch. 520, § 41. 


Section to Section References. 
Sections 50-3-301 — 50-3-306 are referred to 


50-3-306. Advance notice of inspections prohibited — Exceptions. 


(a) Inspections conducted under §§ 50-3-301 — 50-3-306 shall be accom- 
plished without advance notice, subject to the exceptions in subsection (b). 

(b) The commissioner may authorize the giving to any employer or employee 
advance notice of an inspection only when the giving of notice is essential to 
the effectiveness of the inspection, and in keeping with regulations issued by 
the commissioner. 
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History. in §§ 50-3-302, 50-3-304, 50-3-305, 50-3-902, 
Acts 1972, ch. 561, § 8; 1977, ch. 111, § 14; 50-3-903, 50-3-911. 
T.C.A., § 50-525; Acts 1999, ch. 520, § 41. 


Section to Section References. 
Sections 50-3-301 — 50-3-306 are referred to 


50-3-307. Citation of violations. 


(a)(1) If, upon an inspection or investigation, the commissioner believes that 
an employer is not in compliance with any standard or regulation promul- 
gated by the commissioner pursuant to this chapter, the commissioner shall, 
with reasonable promptness and in no event later than six (6) months 
following the inspection, issue to the employer by certified mail, by delivery 
service with delivery receipt, or via hand delivery, a written citation that 
states the nature and location of the violation, including a reference to the 
chapter, standard or regulation alleged to have been violated. 

(2) In addition, the citation shall fix a reasonable time for abatement of 
the violation. 

(3) If the commissioner has reason to believe that the violation, or the 
failure to abate the violation, should result in the assessment of a penalty 
under §§ 50-3-402 — 50-3-408, the citation may so state. 

(4) Acopy of each citation shall immediately be posted by the employer at 
or near each location referred to in the citation. 

(5) Whenever the abatement or correction requirements of this chapter 
conflict with any local zoning ordinance, this chapter shall govern. 

(6) Acitation issued pursuant to this chapter shall become a final order of 

the department twenty (20) days after its receipt by the employer. 
(b)(1) At any time within twenty (20) days after receipt of the citation, an 
employer or affected employee, or group of employees or their representa- 
tive, may advise the commissioner of objections to the terms and conditions 
of the citation. 

(2) Upon receipt of the objections, the commissioner shall notify the 
occupational safety and health review commission of the receipt of the 
objections, and the commission shall afford an opportunity for a hearing. 

(3) The commission shall thereafter issue an order affirming, modifying or 
vacating the citation. ; 

(4) The order shall become final thirty (30) days after its issuance, unless 
within that period judicial review of the order has been sought pursuant to 
§ 50-3-806. 


History. Attorney General Opinions. 
Acts 1972, ch. 561, § 9; 1974, ch. 585, §§ 12, State agency assessment of penalty without 
13; 1977, ch. 111, §§ 15, 16; T.C.A., §§ 50-526, jury trial, OAG 99-123 (6/18/99). 
50-527; Acts 1999, ch. 520, § 41; 2001, ch. 62, 
§ 1; 2007, ch. 102, § 1. 


Section to Section References. 
This section is referred to in §§ 50-3-105, 
50-3-802, 50-3-913. 
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PART 4 
CIVIL REMEDIES 


50-3-401. Injunctive relief. 


(a)(1) Where the commissioner of labor and workforce development has 
reason to believe that any condition or practice in any place of employment 
could reasonably be expected to cause death or serious physical harm 
immediately or before the imminence of the danger can be eliminated 
through the enforcement procedures otherwise provided by this chapter, the 
commissioner may institute proceedings to prevent, correct or remove the 
conditions or practice in any court having statutory power to enjoin or 
restrain in the county in which the condition or practice exists. 

(2) Injunctive relief granted under this subsection (a) may require the 
removal of all individuals from the place of employment except those 
individuals required to prevent, correct or remove the imminent danger. 

(3) In the event that cessation of employment operations is necessary, the 
injunctive relief may require the cessation to be accomplished in a safe and 
orderly manner. 

(b) For the purpose of Rule 65.03 of the Tennessee Rules of Civil Procedure, 
the commissioner, when seeking relief under subsection (a), shall be considered 
to represent the interest of any employee affected by the condition or practice 
referred to by subsection (a). 

(c) Institution of a proceeding for injunctive relief under this section shall 
not in any way bar the institution or continuation of proceedings for the 
imposition of monetary penalties under §§ 50-3-402 — 50-3-408. 

(d) Any employee or group of employees affected by a condition or practice 
referred to in subsection (a) may be permitted to intervene in an action brought 
by the commissioner pursuant to this section; provided, that the intervention 
is subject to the discretion of the court in which the action is brought. 


History. Section to Section References. 

Acts 1972, ch. 561, § 10; 1974, ch. 585, §§ 14, This section is referred to in §§ 50-3-908, 
15; 1977, ch. 111, §§ 17, 18; T.C.A., §§ 50-528  50-3-913. 
— 50-530; Acts 1999, ch. 520, § 41. 


50-3-402. Authority of commissioner. 


(a) The commissioner has the authority to assess monetary penalties as 
provided in this section and §§ 50-3-403 — 50-3-408 for any violation of this 
chapter or of any standard, rule or order adopted by regulation promulgated by 
the commissioner pursuant to this chapter. 

(b) In making the assessment, the commissioner shall give due consider- 
ation to the appropriateness of the penalty with respect to the size of the 
business of the employer charged, the gravity of the violation, the good faith of 
the employer and the employer’s history of previous violations. 


History. 1977, ch. 111, § 19; T.C.A., § 50-531; Acts 1999, 
Acts 1972, ch. 561, § 11; 1974, ch. 585, § 16; ch. 520, § 41. 
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Section to Section References. Attorney General Opinions. 
Sections 50-3-401 — 50-3-404 are referred to State agency assessment of penalty without 
in § 50-3-913. jury trial, OAG 99-123 (6/18/99). 


Sections 50-3-402 — 50-3-408 are referred to 
in §§ 50-3-105, 50-3-307, 50-3-401, 50-3-407, 
50-3-802, 50-3-903. 


50-3-403. Knowledge of conditions endangering health or safety — 
Penalty. 


If an employer knows or has reason to know that an employment condition 
or practice in the employer’s business seriously endangers the health or safety 
of the employer’s employees, and if the condition or practice is not in 
compliance with any standard promulgated pursuant to this chapter, a penalty 
of up to seven thousand dollars ($7,000) shall be assessed for each violation. 


History. Sections 50-3-402 — 50-3-408 are referred to 
Acts 1972, ch. 561, § 11; 1977, ch. 111, § 20; in §§ 50-3-105, 50-3-307, 50-3-401, 50-3-407, 

T.C.A., § 50-532; Acts 1991, ch. 170, § 1. 50-3-802, 50-3-903. 
Sections 50-3-403 — 50-3-408 are referred to 


Section to Section References. 
Sections 50-3-401 — 50-3-404 are referred to 
in § 50-3-913. 


in § 50-3-402. 


50-3-404. Failure to correct violation of standard or regulation — 
Penalty. 


(a) Any employer who has received a citation for a violation of this chapter 
or standard or regulation promulgated pursuant to this chapter, and has failed 
to correct the violation within the period of correction of the citation, shall be 
assessed a penalty of up to seven thousand dollars ($7,000) for each day the 
violation exists. 

(b) The period of correction may be suspended or lengthened by the 
commissioner upon a showing by the employer of a good faith effort to comply 
with the correction requirements, and that failure to comply with the correc- 
tion requirements is due to factors beyond the employer’s reasonable control. 


History. Sections 50-3-402 — 50-3-408 are referred to 
Acts 1972, ch. 561, § 11; 1977, ch. 111, § 21; in §§ 50-3-105, 50-3-307, 50-3-401, 50-3-407, 

T.C.A., § 50-533; Acts 1991, ch. 170, § 2. 50-3-802, 50-3-903. 
Sections 50-3-403 — 50-3-408 are referred to 


Section to Section References. 
Sections 50-3-401 — 50-3-404 are referred to 
in § 50-3-913. 


in § 50-3-402. 


50-3-405. Violation of standard or regulation — Nonserious violation 
— Willful or repeat violations — Penalties. 


(a) Any employer who has received a citation for a violation of this chapter 
or standard or regulation promulgated pursuant to this chapter, and the 
violation is specifically determined not to be of a serious nature, may be 
assessed a penalty of up to seven thousand dollars ($7,000) for each violation. 

(b) Any employer who willfully or repeatedly violates the requirements of 
this chapter or standard or regulation promulgated pursuant to this chapter 
may be assessed a penalty of up to seventy thousand dollars ($70,000) for each 
violation. 
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History. in §§ 50-3-105, 50-3-307, 50-3-401, 50-3-407, 
Acts 1974, ch. 585, § 34; T.C.A., §§ 50-534, 50-3-802, 50-3-903. 
50-535; Acts 1991, ch. 170, §§ 3, 4. Sections 50-3-403 — 50-3-408 are referred to 
in § 50-3-402. 


Section to Section References. 
Sections 50-3-402 — 50-3-408 are referred to 


50-3-406. Violation of posting requirements. 


Any employer who violates any of the posting requirements, as prescribed in 
this chapter, shall be assessed a penalty of up to seven thousand dollars 
($7,000) for each violation. 


History. in §§ 50-3-105, 50-3-307, 50-3-401, 50-3-407, 
Acts 1974, ch. 585, § 34; T.C.A., § 50-536; 50-3-802, 50-3-903. 
Acts 1991, ch. 170, § 5. Sections 50-3-403 — 50-3-408 are referred to 


Section to Section References. in § 50-3-402. 


Sections 50-3-402 — 50-3-408 are referred to 


50-3-407. Manner of imposing penalties. 


(a) Penalties provided for by §§ 50-3-402 — 50-3-408 shall be imposed in 
the following manner: whenever the commissioner has determined that a 
penalty should be assessed against an employer, the commissioner shall issue 
a written notification to the employer by certified mail, stating the amount of 
the penalty to be assessed, the reason for the assessment, which may be done 
by reference to citations issued prior to or simultaneously with the notification, 
and informing the employer of the employer’s right to appeal to the occupa- 
tional safety and health review commission. 

(b) If, within twenty (20) days from the receipt of notification, the employer 
fails to notify the commissioner that the employer intends to contest the 
imposition of the penalty, the assessment of a penalty as stated in the 
notification shall be deemed a final order of the commissioner, and shall not be 
subject to further review. 

(c)(1) If an employer notifies the commissioner within twenty (20) days of 

receipt of notification of a penalty that the employer intends to contest the 

penalty, the commissioner shall advise the commission of the notification, 
and the commission shall afford an opportunity for a hearing. 

(2) The commission shall thereafter issue an order, based on findings of 
fact, affirming, modifying or vacating the commissioner’s citation or assess- 
ment of penalty. 

(3) The order shall become final thirty (30) days after its issuance, unless 
within that period judicial review of the order has been sought pursuant to 
§ 50-3-806. 


History. Sections 50-3-403 — 50-3-408 are referred to 
Acts 1972, ch. 561, § 11; 1974, ch. 585, §§ 17, in § 50-3-402. 
34; 1977, ch. 111, § 22; T.C.A., § 50-537; Acts This section is referred to in § 50-3-913. 


1999, ch. 520, § 41. 
Attorney General Opinions. 


Section to Section References. State agency assessment of penalty without 
Sections 50-3-402 — 50-3-408 are referred to jury trial, OAG 99-123 (6/18/99). 

in §§ 50-3-105, 50-3-307, 50-3-401, 50-3-802, 

50-3-903. 
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50-3-408. Payment of penalties — Action to recover. 


All penalties owed under this chapter shall be paid to the commissioner for 
deposit into the state treasury in the general fund and shall be earmarked for 
expenditure solely for use in the division of occupational safety and health 
equally between enforcement activities and the safety consulting service 
conducted under this chapter, and may be recovered in a civil action in the 
name of the state, in the county where the violation is alleged to have occurred 
or where the employer has its principal office. 


History. 

Acts 1972, ch. 561, § 11; 1974, ch. 585, § 34; 
1977, ch. 111, § 23; T.C.A., § 50-538; Acts 1996, 
ch. 944, § 44; 1999, ch. 520, § 41. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 


Section to Section References. 

Sections 50-3-402 — 50-3-408 are referred to 
in §§ 50-3-105, 50-3-307, 50-3-401, 50-3-407, 
50-3-802, 50-3-903. 

Sections 50-3-403 — 50-3-408 are referred to 
in § 50-3-402. 

This section is referred to in § 50-3-913. 


50-3-409. Discrimination against employee. 


(a) No person shall discharge or in any manner discriminate against any 
employee because the employee has filed any complaint or instituted or caused 
to be instituted any proceeding under or related to this chapter, or has testified 
or is about to testify in any such proceeding, or because of the exercise by the 
employee on behalf of the employee or others of any rights afforded by this 
chapter. 

(b)(1) Any employee who believes that the employee has been discharged or 

otherwise discriminated against by any person in violation of this section 

may, within thirty (30) days after the violation occurs, file a complaint with 
the commissioner of labor and workforce development alleging the 


discrimination. 


(2) Upon receipt of the complaint, the commissioner shall cause an 
investigation to be made that the commissioner deems appropriate. 

(3)(A) If, upon investigation, the commissioner determines that this 

section has been violated, the commissioner shall bring an action in any 

appropriate chancery court against the person. 

(B) In any such action, the chancery courts shall have jurisdiction, for 
cause shown, to restrain violations of subsection (a) and order all appro- 
priate relief, including rehiring or reinstatement of the employee to the 
employee’s former position with back pay. 

(c) Within ninety (90) days of the receipt of a complaint filed under this 
section, the commissioner shall notify the complainant of the commissioner’s 


determination under subsection (b). 


History. 
Acts 1972, ch. 561, § 12; 1974, ch. 585, §§ 21, 
35; T.C.A., § 50-542; Acts 1999, ch. 520, § 41. 


Section to Section References. 
This section is referred to in §§ 50-3-106, 
50-3-903, 50-3-905, 50-3-911, 50-3-913. 


Attorney General Opinions. 

Tennessee Occupational Safety and Health 
Administration has no statutory authority to 
investigate or prosecute a complaint of dis- 
crimination by an employee of a state govern- 
ment department or agency pursuant to this 
section, but such agencies may enter into 
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agreements with the Department of Labor and 
Workforce Development allowing for investiga- 
tions and sanctions, OAG 03-115 (9/10/03). 


50-3-502 


NOTES TO DECISIONS 


1. Exclusive Remedy. 

In an employee’s suit against her former 
employer alleging common law and statutory 
claims of retaliatory discharge after she com- 
plained of an activity by a co-worker that she 
found personally offensive in that it created a 
foul smell and dust, the employee’s claim of 
common law retaliatory discharge was not ap- 
plicable because the Tennessee Occupational 
Safety and Health Act, T.C.A. § 50-3-409, pro- 
vided the exclusive remedy. And as the em- 


ployee but did not cite any specific threat either 
to her own health or safety or that of the public, 
and failed to show that the employer’s activities 
implicated fundamental public policy concerns, 
the trial court properly dismissed the employ- 
ee’s claim under the Tennessee Public Protec- 
tion Act, T.C.A. § 50-1-304 as well. Boyd v. 
Edwards & Assocs., 309 S.W.3d 470, 2009 Tenn. 
App. LEXIS 165 (Tenn. Ct. App. Apr. 30, 2009), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
867 (Tenn. Dec. 21, 2009). 


PART 5 
CRIMINAL OFFENSES AND PENALTIES 


50-3-501. Unauthorized advance notice of inspection. 


Any person who, without proper authorization, gives advance notice of any 
inspection to be conducted under this chapter commits a Class C misdemeanor. 


History. 
Acts 1972, ch. 561, § 12; 1974, ch. 585, §§ 18, 
34; T.C.A. § 50-539; Acts 1989, ch. 591, § 1138. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
ne hi 


Section to Section References. 

This part is referred to in §§ 50-3-903, 50-3- 
905. 

Sections 50-3-501 — 50-3-503 are referred to 
in § 50-3-913. 


Law Reviews. 

The Tennessee Court Systems — The Jury 
System (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 489 (1978). 


Collateral References. 

What constitutes “repeated” or “willful” vio- 
lation for purposes of state occupational safety 
and health acts. 17 A.L.R.6th 715. 


50-3-502. False statements or representations in applications, records, 
reports or documents. 


Any person who knowingly makes any false statement, representation or 
certification in any application, record, report or other document filed or 
required to be filed or maintained pursuant to this chapter commits a Class C 
misdemeanor. 


Collateral References. 

What constitutes “repeated” or “willful” vio- 
lation for purposes of state occupational safety 
and health acts. 17 A.L.R.6th 715. 


History. 
Acts 1972, ch. 561, § 12; 1974, ch. 585, §§ 19, 
34; T.C.A., § 50-540; Acts 1989, ch. 591, § 118. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


Section to Section References. 
Sections 50-3-501 — 50-3-503 are referred to 
in § 50-3-913. 
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50-3-503. Death of employee caused by willful violation of standard. 


Any employer who willfully violates any standard adopted by regulation 
promulgated pursuant to § 50-3-201, which violation causes the death of any 
employee, commits a Class A misdemeanor. 


History. Section to Section References. 
Acts 1972, ch. 561, § 12; 1974, ch. 585, §§ 20, Sections 50-3-501 — 50-3-503 are referred to 
35; impl. am. Acts 1977, ch. 111, § 44; T.C.A., in § 50-3-9138. 


-541; h. 591, § 111. 
§ 50-541; Acts 1989, ch. 591, § Collateral References. 


Cross-References. What constitutes “repeated” or “willful” vio- 
Penalty for Class A misdemeanor, § 40-35- lation for purposes of state occupational safety 
lll and health acts. 17 A.L.R.6th 715. 


50-3-504. Disclosure of trade secrets or privileged information. 


A representative of the commissioner of labor and workforce development 
who publishes, divulges, discloses, or makes known in any manner or to any 
extent not authorized by law any information coming to the representative in 
the course of the representative’s employment or official duties or by reason of 
any examination or investigation made by, or return, report, or record made to 
or filed with the representative, which information contains or might reveal a 
trade secret or is otherwise privileged, commits a Class A misdemeanor. 


History. Collateral References. 

Acts 1974, ch. 585, § 36; 1977, ch. 111, § 24; What constitutes “repeated” or “willful”. vio- 
T.C.A., § 50-543; Acts 1989, ch. 591, § 1; 1999, lation for purposes of state occupational safety 
ch. 520, § 41. and health acts. 17 A.L.R.6th 715. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
Trt 


50-3-505. Enforcement of part and criminal penalties. 


The commissioner of labor and workforce development may seek enforce- 
ment of this part, and may offer to any district attorney general assistance that 
may be appropriate and feasible for the purpose of giving effect to this part, 
including the services of staff attorneys. 


History. Collateral References. 

Acts 1972, ch. 561, § 12; 1974, ch. 585, §§ 22, What constitutes “repeated” or “willful” vio- 
36; 1977, ch. 111, § 25; T.C.A., § 50-544; Acts lation for purposes of state occupational safety 
1999, ch. 520, § 41. and health acts. 17 A.L.R.6th 715. 


Section to Section References. 
This section is referred to in § 50-3-913. 


50-3-506. Grand jury — Enforcement duties. 


The grand jury of each county is given inquisitorial power for the purpose of 
the enforcement of this part, and shall inquire promptly into any alleged 
violation brought to the attention of the grand jury by the commissioner of 
labor and workforce development. 


81 OCCUPATIONAL SAFETY AND HEALTH 50-3-603 


History. Law Reviews. 

Acts 1972, ch. 561, § 12; 1974, ch. 585, §§ 22, The Tennessee Court Systems — The Jury 
36; 1977, ch. 111, § 26; T.C.A., § 50-545; Acts System (Frederic S. LeClercq), 8 Mem. St. U.L. 
1999, ch. 520, § 41. Rev. 489 (1978). 


Section to Section References. 
This section is referred to in § 50-3-913. 


PART 6 
VARIANCES 


50-3-601. Temporary variances authorized. 


(a) The commissioner of labor and workforce development may, upon 
written application by an employer, issue an order granting the employer a 
temporary variance from standards promulgated under this chapter. 

(b) The order shall prescribe the practices, means, methods, operations and 
processes that the employer must adopt or use while the variance is in effect 
and state in detail a program for coming into compliance with the standard. 


History. Section to Section References. 

Acts 1972, ch. 561, § 13; 1974, ch. 585, § 36; This part is referred to in § 50-3-105. 
1977, ch. 111, § 27; T.C.A.,§ 50-546; Acts 1999, This section is referred to in § 50-3-602. 
ch. 520, § 41. 


50-3-602. Temporary variances — Notice — Duration — Renewals. 


(a) The temporary variance provided for in § 50-3-601 may be granted only 
after notice to employees and interested parties and opportunity for hearing. 

(b) The variance may be for a period of no longer than required to achieve 
compliance or one (1) year, whichever is shorter. 

(c) The variance may be renewed only once; provided, that longer variances 
may be granted in the case of employers who undertake experimental 
programs in safety and health that are either in cooperation with state or 
federal agencies or approved by the commissioner. 

(d) Application for renewal of a variance must be filed in accordance with 
provisions in the initial grant of the variance. 


History. Section to Section References. 
Acts 1972, ch. 561, § 13; 1974, ch. 585, § 36; This section is referred to in § 50-3-603. 
1977, ch. 111, § 28; T.C.A., § 50-547. 


50-3-603. Temporary variances — Grounds. 


An order granting a temporary variance shall be issued only if the employer 
establishes that: 
(1)(A) The employer is unable to comply with the standard by the effective 
date because of the unavailability of professional or technical personnel or 
materials and equipment required or necessary construction or alteration 
of facilities or technology; 
(B) All available steps have been taken to safeguard the employer’s 
employees against the hazards covered by the standard; and 
(C) The employer has an effective program for coming into compliance 
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with the standard as quickly as practicable; or 
(2) The employer is engaged in an experimental program as described in 
§ 50-3-602. 


History. 
Acts 1972, ch. 561, § 18; 1974, ch. 585, § 36; 
T.C.A., § 50-548. 


50-3-604. Temporary variances — Applications. 


An application for a temporary variance shall contain: 

(1) A specification of the standard or portion of the standard from which 
the employer seeks a variance; 

(2) A detailed statement of the reasons why the employer is unable to 
comply with the standard, supported by representations by qualified per- 
sonnel having firsthand knowledge of the facts represented; 

(3) A statement of the steps the employer has taken and will take with 
specified dates, to protect employees against the hazard covered by the 
standard; 

(4) A statement of when the employer expects to comply and what steps 
the employer has taken or will take with specified dates to come into 
compliance with the standard; and 

(5) Acertification that the employer has informed the employer’s employ- 
ees of the application by giving a copy of it to their authorized representa- 
tives, posting a statement summarizing the application, to include the 
location of a copy available for examination, at the places where employee 
notices are normally posted and by other appropriate means. The certifica- 
tion shall contain a description of the means actually employed to inform 
employees and that employees have been informed of their right to petition 
the commissioner for a hearing. 


History. 
Acts 1972, ch. 561, § 18; 1974, ch. 585, § 36; 
T.C.A., § 50-549. 


50-3-605. Permanent variances. 


(a)(1) Any affected employer may apply to the commissioner for a rule or 

order for a variance from a standard. 

(2) Affected employees shall be given notice of each application and an 
opportunity to participate in a hearing. 

(b) The commissioner shall issue the rule or order if the commissioner 
determines on the record, after opportunity for an inspection where appropri- 
ate and a hearing, that the proponent of the variance has demonstrated by a 
preponderance of the evidence that the conditions, practices, means, methods, 
operations or processes used or proposed to be used by an employer will provide 
employment and places of employment to the employer’s employees that are as 
safe and healthful as those that would prevail if the employer complied with 
the standard. 

(c) The rule or order issued shall prescribe the conditions the employer must 
maintain, and the practices, means, methods, operations and processes that 
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the employer must adopt and utilize, to the extent they differ from the 
standard in question. 

(d) The rule or order may be modified or revoked upon application by an 
employer, employees, or by the commissioner on the commissioner’s own 
motion, in the manner prescribed for its issuance under this section at any 
time after six (6) months from its issuance. 


History. 
Acts 1974, ch. 585, § 37; 1977, ch. 111, § 29; 
T.C.A., § 50-550; Acts 1999, ch. 520, § 41. 


50-3-606. Interim variances. 


(a) Upon receipt of an application for an order granting a variance, the 
commissioner may issue an interim order granting the variance for the 
purpose of permitting time for an orderly consideration of the application. 

(b) No interim order may be effective for longer than one hundred eighty 
(180) days. 


History. 
Acts 1972, ch. 561, § 13; 1974, ch. 585, § 37; 
1977, ch. 111, § 30; T.C.A., § 50-551. 


PART 7 
RECORDS AND REPORTS 


50-3-701. Records and reports generally. 


Each employer shall make available to the commissioner of labor and 
workforce development, in the manner the commissioner requires, copies of 
the same records and reports regarding the employer’s activities relating to 
this chapter as are required to be made, kept or preserved by 29 U.S.C. 
§ 657(c) and regulations made pursuant to 29 U.S.C. § 657(c). 


History. Section to Section References. 
Acts 1972, ch. 561, § 14; 1974, ch. 585, § 37; This section is referred to in §§ 50-3-702, 
T.C.A., § 50-552; Acts 1999, ch. 520, § 41. 50-3-906, 50-3-916. 


50-3-702. Accident reports. 


(a)(1) Each employer shall, in addition to making available to the commis- 
sioner the records and reports required by § 50-3-701, report each and every 
accident resulting in a work-related death or personal injury as defined in 
§ 50-6-102. 

(2) Reports of accidents that result in death or personal injury of a nature 
that the injured person does not return to the person’s employment within 
seven (7) days after the occurrence of the accident shall be submitted to the 
division of workers’ compensation as soon as possible, but not later than 
fourteen (14) days after the accident. Reports of all accidents causing seven 
(7) days of disability or fewer shall be submitted to the division of workers’ 
compensation on or before the fifteenth day of the month following the 
month covered by the report. 
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(3) The information required in the reports provided for in subdivision 
(a)(1) shall be prescribed by the commissioner and forms for making the 
reports shall be available on request. 

(4) Special or additional reports shall be furnished, on written request of 
the commissioner, to provide any other necessary information. 

(5) No report required by § 50-3-701 and this section shall be used in any 
judicial proceeding. 

(b) The employer’s first report of work injury records that are maintained by 
the division are confidential. After completing a standard authorization form, 
which shall be provided by the division, an employee or an employee’s attorney 
may obtain a copy of any report that concerns the employee’s work injury. An 
employer may inquire in writing of the division to determine whether a job 
applicant has responded truthfully concerning any prior work injury. Nothing 
contained in this subsection (b) shall be construed or implemented to alter or 
amend existing law pertaining to Occupational Safety and Health Adminis- 
tration (OSHA) Form 300 reports. This section does not apply to a collective 
bargaining agent as certified by the national labor relations board (NLRB). 


History. Section to Section References. 
Acts 1972, ch. 561, § 14; 1974, ch. 585, §§ 23, This section is referred to in §§ 50-3-906, 
37; 1978, ch. 503, § 1; impl. am. Acts 1980, ch. 50-3-916. 
534, § 1; T.C.A., § 50-553; Acts 1990, ch. 839, 
§ 1; 1999, ch. 520, § 41; 2002, ch. 540, § 1. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


PART 8 


OCCUPATIONAL SAFETY AND HEALTH REVIEW 
COMMISSION 


50-3-801. Creation — Members. 


(a) There is created the occupational safety and health review commission, 
consisting of three (3) members to be appointed by the governor, each member 
to serve for a period of three (3) years. 

(b) The governor shall designate one (1) member to serve as chair. 

(c) The members shall be chosen from persons qualified by education, 
training or experience to carry out the functions of the commission. 

(d) Service on the commission for a term shall not render a person ineligible 
for reappointment. 

(e) Each member shall be reimbursed for travel in accordance with the 
comprehensive travel regulations as approved by the attorney general and 
reporter and the commissioner of finance and administration. 

(f) A per diem allowance of fifty dollars ($50.00) shall only be paid to 
members for meetings at which a quorum is present. 

(g) In the event a member is unable to complete the member’s term, the 
member’s replacement shall serve only the remainder of the term of the 
member the replacement replaces, unless reappointed. 
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History. 

Acts 1972, ch. 561, § 15; 1974, ch. 585, § 37; 
1976, ch. 707, § 1; 1976, ch. 806, § 1(74); 
T.C.A., § 50-554. 


Code Commission Notes. Former subsec- 
tion (c), concerning terms to be served by mem- 
bers on initial appointment, was deleted as 
obsolete by the code commission in 2008. 


Compiler’s Notes. 
The occupational safety and health review 


50-3-802. Functions. 


50-3-804 


commission, created by this section, terminates 
June 30, 2015. See §§ 4-29-112, 4-29-236. 


Section to Section References. 
This section is referred to in §§ 4-29-236, 
50-3-103. 


Law Reviews. 

The Exclusiveness of an Employee’s Workers 
Compensation Remedy Against His Employer 
(Joseph H. King, Jr.), 55 Tenn. L. Rev. 405 
(1988). 


(a) The function of the commission shall be to review citations issued under 
§ 50-3-307 and monetary penalties assessed under §§ 50-3-402 — 50-3-408. 
(b) The commission may affirm, modify or revoke a citation or a monetary 


penalty. 


History. 
Acts 1972, ch. 561, § 15; 1974, ch. 585, §§ 24, 
37; T.C.A., § 50-555. 


50-3-803. Hearings. 


(a) The commission or its appointed hearing examiners may hold hearings 
at places of convenience to the parties concerned. 

(b) The powers of the commission in the conduct of hearings, including the 
power to administer oaths and subpoena persons, may be exercised on its 
behalf by a member, members or a hearing examiner appointed by the chair of 


the commission. 


(c) Hearings may be conducted on the basis of oral or written evidence. 
(d) The commission may administer oaths and subpoena persons, including 
parties, as witnesses and may compel them to produce documentary evidence 


for hearings. 


(e) Timely notice of the hearing and its time and place, as well as the future 
storage place for the hearing record, shall be given to the parties, and copies of 
the notice of the hearing shall be posted by the employer at places the 


commission shall require. 


(f) The hearings shall be open to the public and the records of hearings shall 
be maintained and available for examination. 

(g) For the orderly transaction of the hearings, the Tennessee Rules of Civil 
Procedure shall be used unless a different rule is adopted by the commission. 

(h) The rules of the commission shall provide affected employees or their 
representatives an opportunity to participate as parties. 


History. 
Acts 1972, ch. 561, § 15; 1974, ch. 585, § 37; 
T.C.A., § 50-556. 


50-3-804. Quorum. 


Attorney General Opinions. 
State agency assessment of penalty without 


jury trial, OAG 99-123 (6/18/99). 


For the purpose of carrying out its functions under this chapter, two (2) 
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members of the commission shall constitute a quorum, and official action can 
be taken only on the affirmative vote of at least two (2) members. 


History. 
Acts 1972, ch. 561, § 15; 1974, ch. 585, § 37; 
T.C.A., § 50-557. 


50-3-805. Facilities. 


It is the duty of the department of labor and workforce development to 
provide equipment, supplies, clerical assistance, and the like, that the com- 
mission reasonably requires. 


History. 
Acts 1972, ch. 561, § 15; 1974, ch. 585, § 37; 
T.C.A., § 50-558; Acts 1999, ch. 520, § 41. 


50-3-806. Appeals. 


(a) An appeal may be taken from any final order or other final determination 
of the commission by any person, including the commissioner, who is or may be 
adversely affected by the final order or other final determination. 

(b) The appeal shall be processed in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, chapter 5. 


History. Section to Section References. 
Acts 1972, ch. 561, § 16; 1974, ch. 585, §§ 24, This section is referred to in §§ 50-3-307, 
25, 37; 1977, ch. 111, §§ 31, 32; T.C.A., §§ 50- 50-3-407, 50-3-903. 


559, 50-560. wh 
Attorney General Opinions. 
Compiler’s Notes. State agency assessment of penalty without 
This section may be affected by T.R.A.P. 3(e). jury trial, OAG 99-123 (6/18/99). 


PART 9 


MISCELLANEOUS ADMINISTRATIVE AND 
ENFORCEMENT PROVISIONS 


50-3-901. Delegation of powers and duties by the commissioner. 


(a) The commissioner shall designate those persons in the commissioner’s 
department responsible for carrying out the commissioner’s powers, duties and 
responsibilities under this chapter. 

(b) The persons designated shall be qualified by education, training and 
experience to ensure the effectiveness of this chapter. 


History. 
Acts 1972, ch. 561, § 17; 1974, ch. 585, § 37; 
1977, ch. 111, § 33; T.C.A., § 50-561. 


50-3-902. Delegation of power of inspection. 


The commissioner of labor and workforce development may delegate the 
power to conduct inspections under §§ 50-3-301 — 50-3-306 to any other 
department of state government or to any local or regional health agency; 
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provided, that the procedures employed by the department or agency are as 
effective as those employed by the commissioner. 


History. Section to Section References. 

Acts 1972, ch. 561, § 17; 1974, ch. 585, § 37; This section is referred to in § 50-3-103. 
1977, ch. 111, § 34; T.C.A., § 50-562; Acts 1999, 
ch. 520, § 41. 


50-3-903. Limitation on delegation of powers. 


(a) The commissioner of labor and workforce development shall not desig- 
nate any person of a rank below division administrator to: 
(1) Determine to institute an action under § 50-3-401; 
(2) Seek judicial review under § 50-3-806; 
(3) Recommend to a district attorney general the institution of a criminal 
proceeding under § 50-3-409 or part 5 of this chapter; or 
(4) Permit the giving of advance notice of an inspection under §§ 50-3-301 
— 50-3-306. 
(b) The commissioner shall not designate any person of a rank below 
division director to assess penalties under §§ 50-3-402 — 50-3-408. 


History. Section to Section References. 

Acts 1972, ch. 561, § 17; 1974, ch. 585, §§ 26, This section is referred to in § 50-3-103. 
37; 1977, ch. 111, § 35; T.C.A., § 50-563; Acts 
1999, ch. 520, § 41; 2000, ch. 637, § 1. 


50-3-904. Educational programs authorized. 


The commissioner of labor and workforce development may engage in 
educational programs to provide an adequate supply of qualified personnel to 
carry out the purposes of this chapter, and is authorized to conduct, directly or 
by grants or contracts, training of personnel engaged in work related to the 
commissioner’s responsibilities under this chapter. In carrying out the com- 
missioner’s responsibilities under this chapter, the commissioner is authorized 
to: 

(1) Use, with the consent of any state agency or agency of county or 
municipal government, the services, facilities and personnel of the agency, 
with or without reimbursement in accordance with existing regulations and 
procedures; 

(2) Employ experts and consultants or organizations of experts and 
consultants; and compensate the individuals employed at rates determined 
by the commissioner and approved by the department of finance and 
administration, including travel time, and allow them travel expenses while 
employed; 

(3) Engage in programs of research, demonstrations and experiments, 
directly, or by grant or contract, relating to occupational safety and health; 
and 

(4) Provide to employers or employees, to the extent feasible, advice and 
assistance to enable them to improve occupational safety and health in their 
work places. 
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History. 1977, ch. 111, § 36; T.C.A., § 50-565; Acts 1999, 
Acts 1972, ch. 561, § 17; 1974, ch. 585, § 37; ch. 520, § 41. 


50-3-905. Duties of attorney general and reporter and district attor- 
neys general. 


It is the duty of the attorney general and reporter and of the district 
attorneys general in the various districts of the state to assist the commis- 
sioner of labor and workforce development, upon the commissioner’s request, 
and to act promptly upon the commissioner’s recommendations for the pros- 
ecution of persons alleged to be subject to sanctions under § 50-3-409 or part 
5 of this chapter. 


History. Law Reviews. 

Acts 1972, ch. 561, § 18; 1974, ch. 585, §§ 27, The Tennessee Court Systems — Prosecution 
37; 1977, ch. 111, § 37; 1979, ch. 422, § 24; (Frederic S. LeClercq), 8 Mem. St. U.L. Rev. 477 
T.C.A. § 50-566; Acts 1999, ch. 520, § 41. (1978). 


50-3-906. State departments and agencies — Responsibilities. 


It is the responsibility of each administrative department, commission, 
board, division or other agency of the state to establish and maintain an 
effective and comprehensive occupational safety and health program consis- 
tent with the standards promulgated under this chapter. The head of each 
agency shall, in consultation with employees or representatives of employees of 
the agency: 

(1) Provide a safe and healthful place and conditions of employment; 

(2) Acquire, maintain and require the use of safety equipment, personal 
protective equipment and devices reasonably necessary to protect 
employees; 

(3) Make, keep, preserve and make available to the commissioner of labor 
and workforce development, the commissioner’s designated representative 
or persons within the agency to whom the responsibilities have been 
delegated, adequate records of all occupational accidents and personal 
injuries for proper evaluation and necessary corrective action as required 
under §§ 50-3-701 and 50-3-702; 

(4) Consult with the commissioner with regard to the adequacy of the 
form and content of records kept pursuant to subdivision (3); 

(5) By agreement with the commissioner, devise a program of inspection 
and sanctions required to carry out the purposes of the chapter; 

(6) Consult with the commissioner regarding health and safety problems 
of the agency that are considered to be unusual or peculiar to its activities, 
or responsibilities that cannot be achieved under a standard required under 
this chapter; 

(7) Make an annual report to the commissioner with respect to accidents 
and personal injuries and the agency’s program under the chapter; and 

(8) Provide reasonable opportunity for the participation of employees in 
the effectuation of the objectives of this section, including the opportunity to 
make anonymous complaints concerning conditions or practices injurious to 
employee safety and health. 
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History. 

Acts 1972, ch. 561, § 19; 1974, ch. 585, §§ 28, 
37; 1977, ch. 111, § 38; T.C.A., § 50-567; Acts 
1999, ch. 520, § 41. 


Section to Section References. 

Sections 50-3-906 — 50-3-913 are referred to 
in § 50-3-908. 

This section is referred to in § 50-3-907. 


Attorney General Opinions. 

Tennessee Occupational Safety and Health 
Administration has no statutory authority to 
investigate or prosecute a complaint of dis- 


50-3-908 


crimination by an employee of a state govern- 
ment department or agency pursuant to this 
section, but such agencies may enter into 
agreements with the Department of Labor and 
Workforce Development allowing for investiga- 
tions and sanctions, OAG 03-115 (9/10/03). 
Commissioner of the Department of Labor 
and Workforce Development may issue written 
notification of noncompliance with the Tennes- 
see Occupational Safety and Health Act to the 
head of the state department or agency which is 
the employer, and ultimately issue this notifi- 
cation to the governor, OAG 03-115 (9/10/03). 


50-3-907. Annual report of state department and agency programs. 


The commissioner shall submit annually to the governor and the general 
assembly a summary or digest of reports submitted to the commissioner under 
§ 50-3-906(7), together with the commissioner’s evaluations of the progress 
toward achievement of the purposes of this chapter, the needs and require- 
ments in the field of occupational safety and health, any other relevant 
information, and the commissioner’s recommendations derived from these 
reports. 


History. 
Acts 1972, ch. 561, § 19; 1974, ch. 585, §§ 29, 
37; T.C.A., § 50-568; Acts 1999, ch. 520, § 41. 


general assembly members of publication of 
report, § 3-1-114. 


Section to Section References. 
Sections 50-3-906 — 50-3-913 are referred to 
in § 50-3-908. 


Cross-References. 
Reporting requirement satisfied by notice to 


50-3-908. Violations by state departments or agencies — Notice. 


(a) Whenever the commissioner has reason to believe that an agency or 
department is failing reasonably to abide by §§ 50-3-906 — 50-3-913, the 
commissioner may issue to the head of the agency or department a written 
notification stating in what respects the agency or department has not 
adequately met its responsibilities. 

(b) If the agency or department does not advise the commissioner within 
twenty (20) days of its intention to contest the notification, the commissioner 
shall submit a copy of the notification to the governor, together with a request 
that action be taken to bring the agency or department into compliance with 
this chapter. 

(c) If, within twenty (20) days of receipt of notification, the agency or 
department advises the commissioner of its intention to contest the notifica- 
tion, the commissioner shall promptly notify the commission, which shall 
afford an opportunity for a hearing and shall thereafter issue to the governor 
its findings of fact and recommendations for action. 


Administration has no statutory authority to 
investigate or prosecute a complaint of dis- 
crimination by an employee of a state govern- 
ment department or agency pursuant to this 
section, but such agencies may enter into 
agreements with the Department of Labor and 
Workforce Development allowing for investiga- 


History. 

Acts 1972, ch. 561, § 19; 1974, ch. 585, §§ 30, 
37; 1977, ch. 111, § 39; T.C.A., § 50-569; Acts 
1999, ch. 520, § 41; 2004, ch. 558, § 2. 


Attorney General Opinions. 
Tennessee Occupational Safety and Health 
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tions and sanctions, OAG 03-115 (9/10/03). see Occupational Safety and Health Act to the 
Commissioner of the Department of Labor head of the state department or agency which is 

and Workforce Development may issue written the employer, and ultimately issue this notifi- 

notification of noncompliance with the Tennes- cation to the governor, OAG 03-115 (9/10/03). 


50-3-909. Conditions or practices by state departments or agencies 
endangering health — Abatement. 


Whenever the commissioner of labor and workforce development has reason 
to believe that failure of an agency or department to meet its responsibilities 
under this chapter creates imminent danger of death or serious physical injury 
to any employee of this state, the commissioner shall immediately submit to 
the governor a statement of the reasons for the commissioner’s belief, together 
with recommendations for the immediate abatement of the hazard. 


History. Section to Section References. : 
Acts 1972, ch. 561, § 19; 1974, ch. 585, § 37; Sections 50-3-906 — 50-3-913 are referred to 

1977, ch. 111, § 40; T.C.A., § 50-570; Acts 1999, in § 50-3-908. 

ch. 520, § 41. 


50-3-910. Local governments’ duty to employees — Treatment as pri- 
vate employer. 


(a) Itis the duty of county, municipal and other local governments to provide 
their employees with conditions of employment consistent with the objectives 
of this chapter, and to comply with standards developed under § 50-3-201. 

(b) On or before July 1, 2006, or in the case of local governments created 
after July 1, 2004, within two (2) years following the creation of the local 
government, each local government shall elect whether to: 

(1) Be treated as a private employer; or 
(2) Develop its own program of compliance. 

(c) If a local government elects to develop its own program of compliance, it 
shall prepare a statement in writing of the program, including a description of 
methods of inspection, and shall register the program with the commissioner 
of labor and workforce development, by sending to the commissioner by 
certified mail a written notification that includes: 

(1) A statement that the local government elects to develop its own 
program of compliance; 

(2) A statement that the program has been developed and has been 
reduced to writing; 

(3) A statement of where the writing may be inspected; 

(4) A statement that employees of the local government have been 
informed of the program and have access to the writing; 

(5) An assurance that the program incorporates standards developed 
under § 50-3-201; and 

(6) An assurance that the program includes provisions for inspection and 
record keeping as effective as the provisions of this chapter. 

(d) Ifa local government does not file the notification, it shall be considered 
to have elected to be treated as a private employer. 
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History. Section to Section References. 
Acts 1972, ch. 561, § 19; 1974, ch. 513, § 1; Sections 50-3-906 — 50-3-913 are referred to 
1974, ch. 585, § 37; impl. am. Acts 1977, ch. in § 50-3-908. 


111, § 44; T.C.A., § 50-571; Acts 1999, ch. 520, This section is referred to in § 50-3-911. 
§ 41; 2004, ch. 558, § 3. 


50-3-911. Inspection and enforcement of local government programs. 


No action shall be taken with reference to an employer that is a local 
government, other than the performance of inspections under §§ 50-3-301 — 
50-3-306 performed for the purpose of determining the effectiveness of pro- 
grams developed and registered by the employers under § 50-3-910, and other 
than investigation and enforcement actions under § 50-3-409, unless the local 
government has elected to be treated as a private employer. 


History. Section to Section References. 
Acts 1972, ch. 561, § 19; 1974, ch. 585, §§ 31, Sections 50-3-906 — 50-3-913 are referred to 
37; T.C.A., § 50-572; Acts 2004, ch. 508, § 1. in § 50-3-908. 


50-3-912. Report of failure of government programs. 


If the commissioner has reason to believe that any local government 
program of compliance is ineffective, the commissioner shall, after unsuccess- 
fully seeking by negotiation to abate the failure, include this fact in the 
commissioner’s annual report to the governor and the general assembly, 
together with the reasons for the belief that the local government program of 
compliance is ineffective, and may recommend legislation intended to correct 
the condition. 


History. general assembly members of publication of 
Acts 1972, ch. 561, § 19; 1974, ch. 585, § 37; report, § 3-1-114. 
T.C.A., § 50-573; Acts 1999, ch. 520, § 41. J ; 
Section to Section References. 


Cross-References. Sections 50-3-906 — 50-3-913 are referred to 
Reporting requirement satisfied by notice to in § 50-3-908. 


50-3-913. Local governments as private employers — Enforcement not 
affected by notice to develop own program. 


If proceedings under §§ 50-3-307, 50-3-401 — 50-3-404, 50-3-407 and 
50-3-408 or 50-3-409, 50-3-501 — 50-3-508, 50-3-505 and 50-3-506 have been 
commenced with reference to a local government that has elected to be treated 
as a private employer, the proceedings, including subsequent review, shall not 
be terminated by the filing of a notification of an election to develop its own 
program of compliance. 


History. Section to Section References. 
Acts 1972, ch. 561,§ 19; 1974, ch. 585, §§ 32, Sections 50-3-906 — 50-3-913 are referred to 
37; T.C.A., § 50-574. in § 50-3-908. 


50-3-914. Trade secrets confidential. 


(a) All information obtained by or reported to the commissioner pursuant to 
any section of this chapter that contains or might reveal a trade secret or is 
otherwise privileged shall be considered confidential for the purpose of that 
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section. The information may be disclosed to other officers or employees 
concerned with carrying out this chapter or when relevant in any proceeding 
under this chapter. 

(b) A violation of this section is a Class A misdemeanor. 


History. Penalty for Class A misdemeanor, § 40-35- 
Acts 1972, ch. 561, § 20; 1974, ch. 585, §§ 33, 111. 
37; 1977, ch. 111, § 41; T.C.A., § 50-575; Acts 
1989, ch. 591, § 111; 1999, ch. 520, § 41. Section to Section References. 
This section is referred to in § 50-3-105. 
Cross-References. 


Confidentiality of public records, § 10-7-504. 


50-3-915. Compliance with chapter — Relation of chapter to other 
laws. 


(a) Compliance with any other state law that regulates safety and health in 
employment and places of employment shall not excuse any employer or 
employee or any other person from compliance with this chapter or any 
standard or regulation promulgated pursuant to this chapter. 

(b) Compliance with this chapter or any standard or regulation promulgated 
pursuant to this chapter shall not excuse any employer or employee or any 
other person from compliance with any state law regulating and promoting 
safety and health unless the state law is specifically repealed by this chapter 
or is repealed by subsequent legislation pursuant to this chapter. 


History. Section to Section References. 
Acts 1972, ch. 561, § 21; 1974, ch. 585, § 37; This section is referred to in § 50-3-305. 
T.C.A., § 50-576. 


50-3-916. Minimizing report burden. 


(a) Records and reports required by this chapter shall be obtained with a 
minimum burden on employers, especially those operating small businesses. 

(b) Unnecessary duplication will be avoided by encouraging and approving 
the use of existing substitute records for those required under §§ 50-3-701 and 
50-3-702 to the maximum extent possible. 


History. 
Acts 1972, ch. 561, § 22; 1974, ch. 585, § 37; 
T.C.A., § 50-577. 


50-3-917. Cooperation with federal government. 


The commissioner of labor and workforce development, subject to the 
direction and designation of the governor under § 4-4-116, is authorized, in 
accordance with § 18 of the federal Occupational Safety and Health Act of 
1970, codified as 29 U.S.C. § 667 to: 

(1) Submit a state plan for the state that provides for safe and healthful 
employment by the adoption of standards and means for enforcement of the 
standards that are at least as effective as those standards and means for 
enforcement of the standards as are provided by the federal Occupational 
Safety and Health Act of 1970, compiled in 29 U.S.C. §§ 651-678; 

(2) Accept funds made available under that act and similar or related 
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acts; 

(3) Enter into agreements and make reports necessary to the acceptance 
of the funds; and 

(4) Cooperate with the federal government in ways that are reasonably 
designed to carry out the purposes of the act. 


History. 1977, ch. 111, § 42; T.C.A., § 50-578; Acts 1999, 
Acts 1972, ch. 561, § 23; 1974, ch. 585, § 37; ch. 520, § 41. 


NOTES TO DECISIONS 


1. Subcontractors. impose a nondelegable duty upon a municipal 

Safety regulations adopted under authority electric system to furnish a safe work place for 
of T.C.A. §§ 50-3-104, 50-3-201 and 50-3-917 employees of a subcontractor. Dempsey v. Cor- 
and safety rules incorporated by reference int. rect Mfg. Corp., 755 S.W.2d 798, 1988 Tenn. 
§ 68-16-104 (now T.C.A. § 68-101-104) do not App. LEXIS 245 (Tenn. Ct. App. 1988). 


50-3-918. Hazardous condition — Action by commissioner — Emer- 
gency stop orders. 


(a) Ifthe commissioner of labor and workforce development, upon inspection 
or investigation, finds a hazardous condition at a place of employment that 
presents an imminent threat to life or limb of an employee, the commissioner 
may issue an emergency stop order requiring the immediate alleviation of the 
condition. This may require the discontinuation of a practice or the removal of 
all individuals from the threatened area. The stop order shall be in writing and 
is effective from the time it is posted in the place where the condition exists. 
Immediately after the order is posted, a copy shall be given to the employer. 
The commissioner shall fix a place and time, not later than twenty-four (24) 
hours thereafter, for a hearing to be held before the commissioner. Not more 
than twenty-four (24) hours after the start of the hearing, and without 
adjournment of the hearing, the commissioner shall affirm, modify or set aside 
the commissioner’s previous order. The commissioner shall cause a transcript 
to be made of the proceedings in the hearing, copies of which shall be made 
available to all parties affected, at a reasonable cost. 

(b) The action taken by the commissioner shall be subject to review by the 
chancery or circuit court of the county in which the condition is found to exist, 
upon petition for certiorari in the manner now provided for review of actions of 
boards and commissions in title 27, chapter 9. The review shall take prece- 
dence over all other matters on the docket except application for extraordinary 
process. Upon petition for certiorari, the stop order may be vacated by the 
reviewing court upon the giving of a bond as the court may find appropriate in 
the circumstances by the party seeking review. 

(c) Should the commissioner fail to abide by the provision for affirming, 
modifying or setting aside of the commissioner’s order, any work or project 
halted by the stop order may resume, it being the legislative intent that the 
stop order shall not serve to be a device to be used arbitrarily. 


History. impl. am. Acts 1977, ch. 111, § 44; T.C.A., 
Acts 1973, ch. 29, §§ 1, 2; 1977, ch. 111,§ 438; § 50-579; Acts 1999, ch. 520, § 41. 
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50-3-919. [Repealed.] 


History. Compiler’s Notes. 

Acts 1988, ch. 722, § 1; 1999, ch. 520, §§ 41, Former § 50-3-919 concerned the occupa- 
52, repealed by Acts 2011, ch. 61, § 3, effective tional safety and health administration labor 
April 11, 2011. advisory council. 


50-3-920. No regulation and enforcement of changes in federal regu- 
lations relating to child labor performed on farms. 


On or after April 16, 2012, no public funds of this state or any political 
subdivision of this state shall be allocated to the regulation or enforcement of 
any change made after December 1, 2011, to the United States department of 
labor’s Hazardous Occupations Orders for Agricultural Employment relating 
to children, compiled in 29 CFR part 570. 


History. 
Acts 2012, ch. 757, § 1. 


PART 10 
HIGH-VOLTAGE LINES 


50-3-1001. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Approved” means approved by the commissioner; 

(2) “Commissioner” means the commissioner of labor and workforce 
development or any of the commissioner’s authorized representatives; 

(3) “Department” means the department of labor and workforce 
development; 

(4) “High-voltage” means a voltage in excess of seven hundred fifty (750) 
volts between conductors or from any conductor to ground; and 

(5) “Overhead lines” means all bare or insulated electrical conductors 
installed above ground, except those conductors that are enclosed in ap- 
proved metal covering. 


History. Compiler’s Notes. 
Acts 1955, ch. 289, § 1; T.C.A., §§ 53-2801, Former § 68-103-101 was transferred to 


68-21-101; Acts 1999, ch. 520, § 46; 2011, ch. § 50-3-1001 by Acts 2012, ch. 681, § 4, effective 
157, § 1; 2012, ch. 681, §§ 1, 4; T.C.A. § 68- July 1, 2012. 
103-101. 


NOTES TO DECISIONS 


1. Nature and Effect of Statute. merely as an additional safety measure. Martin 
This chapter (now part) was not intended to v. McMinnville, 51 Tenn. App. 503, 369 S.W.2d 


relieve a company transmitting deadly energy 902, 1962 Tenn. App. LEXIS 123 (Tenn. Ct. 
through uninsulated wires from the conse- App. 1962). 


quences of its negligence but was designed 
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Collateral References. 

Applicability of rule of strict liability to injury 
from electrical current escaping from power 
line. 82 A.L.R.3d 218, 60 A.L.R.4th 732. 


50-3-1003 


Liability of electric company to one other 
than employee for injury or death arising from 
commencement or resumption of service. 46 
A.L.R.5th 423. 


50-3-1002. Guarding against accidental contact by employee. 


No person, firm, or corporation, or agent of a person, firm or corporation, 
shall require or permit any employee to perform any function in proximity to 
high-voltage overhead lines; to enter upon any land, building, or other 
premises and engage in any excavation, demolition, construction, repair or 
other operation; or to erect, install, operate, or store in or upon such premises 
any tools, machinery, equipment, materials, or structures, including house 
moving, well drilling, pile driving or hoisting equipment, unless and until 
danger from accidental contact with such high-voltage overhead lines has been 
effectively guarded against in the manner prescribed in this part. 


History. 

Acts 1955, ch. 289, § 2; T.C.A., §§ 53-2802, 
68-21-102; Acts 2011, ch. 157, § 2; 2012, ch. 
681, §§ 1, 4; T-C.A. § 68-103-102. 


Compiler’s Notes. 
Former § 68-103-102 was transferred to 


This section is referred to in § 50-3-1005. 


Law Reviews. 

Workmen’s Compensation — Subrogations in 
Action Against Third-Party Tort-feasor — Con- 
tributory Negligence — Intervening Cause, 31 
Tenn. L. Rev. 275 (1964). 


§ 50-3-1002 by Acts 2012, ch. 681, § 4, effective 
July 1, 2012. 


Section to Section References. 
Sections 50-3-1002 —50-3-1005 are referred 
to in § 50-3-1008. 


50-3-1003. Clearance or safeguard required. 


(a) The operation, erection or transportation of any tools, machinery, or 
equipment, or any part of any tools, machinery, or equipment, capable of 
vertical, lateral or swinging motion, the handling, transportation or storage of 
any supplies, materials or apparatus, or the moving of any house or other 
building, or any part of any house or building, under, over, by or near 
high-voltage overhead lines, is expressly prohibited, if at any time during such 
operation, transportation or other manipulation it is possible to bring the 
equipment, tools, materials, building, or any part of the equipment, tools, 
materials or building, within ten feet (10’) of the high-voltage overhead lines, 
or the distance required by an applicable standard of the Tennessee occupa- 
tional health administration, except where the high-voltage overhead lines 
have been effectively guarded against danger from accidental contact, by 
either: 

(1) The erection of mechanical barriers to prevent physical contact with 
high-voltage conductors; 

(2) De-energizing the high-voltage conductors and grounding where nec- 
essary; or 

(3) By insulating the lines. 

(b) Only in the case of an exception referenced in subdivision (a)(1), (a)(2) or 
(a)(3) may the clearance required by subsection (a) be reduced. The clearance 
required by subsection (a) shall not be provided by movement of the conductors 
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through strains impressed, by attachments or otherwise, upon the structures 
supporting the high-voltage overhead line nor upon any equipment, fixtures or 


attachments on the structures. 


(c) If temporary relocation of the high-voltage conductors is necessary, 
appropriate arrangements shall be made with the owner or operator of the 
overhead line for such temporary relocation. 


History. 

Acts 1955, ch. 289, § 3; T.C.A., §§ 53-2803, 
68-21-103; Acts 2011, ch. 157, §§ 3, 4; 2012, ch. 
681, § 4; T.C.A. § 68-103-103. 


Compiler’s Notes. 
Former § 68-103-103 was transferred to 


50-3-1004. [Repealed.] 


History. 

Acts 1955, ch. 289, § 4; T.C.A., §§ 53-2804, 
68-21-104, repealed by Acts 2011, ch. 157, § 5, 
effective May 5, 2011; transferred by Acts 2012, 


§ 50-3-1003 and reenacted without change by 
Acts 2012, ch. 681, § 4, effective July 1, 2012. 


Section to Section References. 

Sections 50-3-1002 — 50-3-1005 are referred 
to in § 50-3-1008. 

This section is referred to in § 50-3-1005. 


Compiler’s Notes. 

Former § 68-103-104 (transferred to § 50-3- 
1004) concerned a warning sign for high-volt- 
age lines. 


ch. 681, § 4 from § 68-103-104, effective July 1, 
2012. 


50-3-1005. Notification to power company and responsibility for safe- 
guards. 


When any operations are to be performed, tools or materials are to be 
handled, or equipment is to be moved or operated, within ten feet (10’), or the 
distance required by an applicable standard of the Tennessee occupational 
health administration, of any high-voltage overhead line, the person or persons 
responsible for the work to be done shall promptly notify the operator of the 
high-voltage overhead line of the work to be performed, and such person shall 
be responsible for the completion of the safety measures that are required by 
§§ 50-3-1002 and 50-3-1003, before proceeding with any work that would 


impair the clearance. 


History. 

Acts 1955, ch. 289, § 5; T.C.A., §§ 53-2805, 
68-21-105; Acts 2011, ch. 157, §§ 6, 7; 2012, ch. 
681, §§ 2, 4; T.C.A. § 68-103-105. 


Compiler’s Notes. 
Former § 68-103-105 was transferred to 


§ 50-3-1005 by Acts 2012, ch. 681, § 4, effective 
July 1, 2012. 


Section to Section References. 
Sections 50-3-1002 —50-3-1005 are referred 
to in § 50-3-1008. 


NOTES TO DECISIONS 


1. Liability. 

Where state statutes were violated by a Ten- 
nessee subcontractor in a national park and as 
a result an independent contractor of the sub- 


50-3-1006. Enforcement. 


contractor was injured, the subcontractor, not 
the federal government, was liable for the in- 


jury. Morgan v. United States, 413 F. Supp. 72, 


1976 U.S. Dist. LEXIS 16504 (E.D. Tenn. 1976). 


The commissioner shall administer and enforce this part and the commis- 
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sioner is empowered to prescribe and promulgate rules and regulations 
consistent with this part. 


History. Compiler’s Notes. 

Acts 1955, ch. 289, § 6; T.C.A., §§ 53-2806, Former § 68-103-106 was transferred to 
68-21-106; Acts 2012, ch. 681, §§ 1, 4; T.C.A.  § 50-3-1006 by Acts 2012, ch. 681, § 4, effective 
§ 68-103-106. July 1, 2012. 


50-3-1007. Violation of part. 
A violation of any provision of this part is a violation of § 50-3-105(1). 


History. Compiler’s Notes. 
Acts 1955, ch. 289, § 7; T.C.A., § 53-2807; Former § 68-103-107 was transferred to 


Acts 1989, ch. 591, § 112; T.C.A., § 68-21-107; § 50-3-1007 by Acts 2012, ch. 681, § 4, effective 
Acts 2011, ch. 157, § 8; 2012, ch. 681, §§ 1,4; July 1, 2012. 
T.C.A. § 68-103-107. 


50-3-1008. Operations exempt. 


This part shall not be construed as applying to, shall not apply to, and is not 
intended to apply to, the construction, reconstruction, operation, and mainte- 
nance of overhead electrical conductors and their supporting structures and 
associated equipment by authorized and qualified electrical workers; nor to the 
authorized and qualified employees of any person, firm or corporation engaged 
in the construction, reconstruction, operation, and maintenance of overhead 
electrical circuits or conductors and their supporting structures and associated 
equipment of rail transportation systems, or electrical generating, transmis- 
sion, distribution, and communication systems. This exception, when applied 
to railway systems, shall be construed as permitting operation of standard rail 
equipment that is normally used in the transportation of freight or passengers 
or both and the operation of relief trains, or other equipment in emergencies, 
or in maintenance of way service, at a distance of less than ten feet (10’), or the 
distance required by an applicable standard of the Tennessee occupational 
health administration, from any high-voltage overhead conductor of such 
railway system; but this part shall be construed as prohibiting normal repair 
or construction operations at a distance of less than ten feet (10’), or the 
distance required by an applicable standard of the Tennessee occupational 
health administration, from any high-voltage overhead conductor by other 
than properly qualified and authorized persons or employees under the direct 
supervision of an authorized person who is familiar with the hazards involved, 
unless there has been compliance with the safety provisions of §§ 50-3-1002 — 
50-3-1005. 


History. Compiler’s Notes. 

Acts 1955, ch. 289, § 8; T.C.A., §§ 53-2808, Former § 68-103-108 was transferred to 
68-21-108; Acts 2011, ch. 157, § 9; 2012, ch. § 50-3-1008 by Acts 2012, ch. 681, § 4, effective 
681, §§ 1, 3, 4; T.C.A. § 68-103-108. July 1, 2012. 
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PARTS 11-19 
[RESERVED] 


PART 20 
HAZARD COMMUNICATION 


50-3-2001. Employer compliance with the federal hazard communica- 
tion standard for chemicals and other compliance require- 
ments. 


Each employer shall comply with all of the requirements of the federal 
hazard communication standard codified in 29 CFR 1910.1200. In addition to 
the requirements set forth in 29 CFR 1910.1200 each employer must also 
comply with the following: 

(1)(A) Employers shall keep a record of the dates of training sessions 
given to their employees; 

(B) The hazard communication program and employee information and 

training required of employers pursuant to 29 CFR 1910.1200 and the 
education and training program pursuant to subdivision (1) shall require 
annual refresher training after the initial training pursuant to 29 CFR 
1910.1200 is conducted, unless the commissioner grants an exemption 
from annual refresher training. The exemption may be granted if the 
commissioner determines that the nature of the work assignment, the 
level of exposure or the nature of the hazardous chemical involved would 
not reasonably require annual refresher training; 
(2)(A) For the purposes of this section only, “workplace” means any 
workplace as defined in 29 CFR 1910.1200(c) that is located within the fire 
chiefs actual jurisdiction or that is located in a jurisdiction to which the 
fire chief responds pursuant to a mutual aid pact; 

(B) Employers and distributors who normally store a hazardous chemi- 
cal in excess of fifty-five gallons (55 gal.) or five hundred pounds (500 lbs.) 
shall provide the fire chief, in writing, the names and telephone numbers 
of knowledgeable representatives of the manufacturing employer, non- 
manufacturing employer or distributor who can be contacted for further 
information or in the event of an emergency; 

(C) Each employer and distributor shall provide a copy of the workplace 
chemical list to the fire chief and shall thereafter notify the fire chief of any 
significant changes that occur in the workplace chemical list; 

(D) The fire chief or the fire chief's representative, upon request, shall 
be permitted on-site inspections of the hazardous chemicals on the 
workplace chemical list during normal business hours for the sole purpose 
of preplanning emergency fire department activities; 

(E) Employers and distributors, upon written request, shall provide the 
fire chief a copy of the safety data sheet (SDS) for any chemical on their 
workplace chemical list; 

(F) The fire chief shall, upon request, make the workplace chemical list 
and SDSs available to members of the fire chiefs fire company having 
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jurisdiction over the workplace, or their designated representatives, but 
shall not otherwise distribute the information without written approval of 
the manufacturing employer, nonmanufacturing employer or distributor 
who provided the workplace chemical list or SDSs; except that approval 
shall not be required in an emergency situation in which human life is at 
stake. In the event the workplace chemical list or SDSs are released under 
an emergency situation, the fire chief shall promptly notify the supplier of 
the workplace chemical list or SDSs, in writing, as to whom the informa- 
tion was released and the circumstances of the emergency. Persons 
receiving workplace chemical lists or SDSs from the fire chief shall hold 
the information contained in the workplace chemical lists or SDSs in 
confidence; 

(G)G) Employers and distributors shall place one (1) sign in accordance 

with the NFPA704M series on the outside of any building that contains 

a class A explosive, class B explosive, poison gas (poison A), water- 

reactive flammable solid (flammable solid W), or radioactive material as 

listed in Table 1 of the federal department of transportation (DOT) 
regulations at 49 CFR, Part 172, and further defined in federal DOT 
regulations at 49 CFR, Part 173, or any other hazardous chemical in 

excess of the amounts listed in subdivision (2)(B); 

(ii) The commissioner shall promulgate rules in accordance with 

§ 50-3-102(b)(3) to establish specifications on the size, color, lettering 

and posting requirements pursuant to the series. The regulations shall 

provide that the number used shall be determined by the hazardous 
chemical that presents the greatest danger; 

(i111) The commissioner shall exempt an employer from this subdivi- 
sion (2)(G) who can satisfactorily demonstrate that: 

(a) The employer maintains a trained fire or emergency prepared- 
ness team considered capable of handling workplace chemical or fire 
emergencies without external assistance; or 

(b) The employer maintains twenty-four (24) hour security person- 
nel who maintain accurate records of the location of chemicals and 
who can readily direct emergency personnel from outside sources to 
affected company facilities; 

(H) The department of labor and workforce development shall assist 
employers and fire personnel to effectuate the purposes of this section; 
(3)(A)G) Manufacturing employers shall compile and maintain a list of the 

hazardous chemicals known to be present using a product identifier that 

is referenced on the appropriate safety data sheet and the work area or 
workplace in which the hazardous chemical is normally used or stored; 

(ii) The manufacturing employer shall maintain the workplace 
chemical list for no less than thirty (30) years. The manufacturing 
employer shall send complete records pertinent to the workplace chemi- 
cal list to the commissioner if the manufacturing employer generating 
the list ceases to operate a business within the state; 

(iii) The workplace chemical list shall be filed with the commissioner 
within ninety-six (96) hours of a request by an authorized representa- 
tive of the commissioner; 
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(B)G) Nonmanufacturing employers shall compile and maintain a list of 
the hazardous chemicals known to be present using a product identifier 
that is referenced on the appropriate safety data sheet and the work 
area or workplace in which the hazardous chemical is normally used or 
stored. This subdivision (3)(B)() shall apply to employers who store such 
chemicals in excess of fifty-five gallons (55 gal.) or five hundred pounds 

(500 lbs.); 

(ii) The nonmanufacturing employer shall maintain the workplace 
chemical list for no less than thirty (30) years. The nonmanufacturing 
employer shall send complete records pertinent to the workplace chemi- 
cal list to the commissioner if the nonmanufacturing employer generat- 
ing the list ceases to operate a business within the state; 

(iii) The nonmanufacturing employer shall notify new or newly 
assigned employees about the workplace chemical list and its contents 
before working in a work area containing hazardous chemicals; and 

(iv) The nonmanufacturing employer shall file the workplace chemi- 
cal list with the commissioner within ninety-six (96) hours of a request 
by an authorized representative of the commissioner. 

(C) The workplace chemical list may consist of either a single listing 
prepared for the workplace as a whole or a collection of lists prepared for 
each work area individually; 

(D) The department of labor and workforce development shall provide 
the following information and services: 

(i) The CAS number for any hazardous chemical on the workpiace 
chemical list that is not included by the manufacturing or nonmanufac- 
turing employer pursuant to subdivision (3)(D)G)(q@) or (6), if: 

(a) The chemical is not a mixture; and 
(6) ACAS number exists for the chemical; 

(ii) The employer shall make available a copy of the workplace 
chemical list for inspection by the public during regular office hours at 
the division’s central office or any division field office. The copy must be 
requested by the public and received by the division as specified by this 
section; 

(111) Copies of any workplace chemical list may be obtained from the 
division of occupational safety and health upon written request and 
payment of a reasonable copying and mailing fee. The division shall 
provide the list within ten (10) business days of receipt of the written 
request; 

(KE) It is the intention of the general assembly, pursuant to this section, 
to provide access to information concerning hazardous chemicals used and 
stored in this state to the citizens of this state who live and work in 
proximity to the chemicals to enable the citizens to make informed 
decisions concerning their health, safety and welfare. 


History. Compiler’s Notes. 
Acts 2013, ch. 257, § 1; 2014, ch. 709, § 1. Former title 50, ch. 3, part 20, §§ 50-3-2001 
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— 50-3-2019 (Acts 1985, ch. 417, §§ 1-17, 19, 
20; 1989, ch. 490, § 1; 1999, ch. 520, § 41; 
2008, ch. 83, §§ 1-4), concerning the Hazardous 
Chemical Right to Know Law, was repealed by 
Acts 2018, ch. 257, § 2, effective April 23, 2013. 


Amendments. 

The 2014 amendment rewrote (3)(A)(i) and 
(B)G) which read: “(3)(A)G) Manufacturing em- 
ployers shall compile and maintain a workplace 
chemical list, which shall contain the following 
information for each hazardous chemical 
known to be present in the workplace: 

“(a) The chemical name or common name 
used on the SDS or the container label, or both; 

“(b) The chemical abstract service (CAS) 
number for the hazardous chemical, if the num- 
ber is included on the SD§; and 

“(c) The work area or workplace in which the 
hazardous chemical is normally used or 
stored;” 


50-3-2002. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 88, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2003. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, §- 13° 1999; ‘ch: '520; § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 20138, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2004. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2005. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2006. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 
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“(B)G) Nonmanufacturing employers shall 
compile and maintain a workplace chemical 
list, which shall contain the following informa- 
tion for each hazardous chemical normally used 
or stored in the workplace in excess of fifty-five 
gallons (55 gal.) or five hundred pounds (500 
lbs.): 

“(a) The chemical name or the common name 
used on the SDS or container label, or both; 

“(b) The CAS number, if the number is in- 
cluded on the SDS; and 

“(c) The work area or workplace in which the 
hazardous chemical is normally stored or 
used;” 


Effective Dates. 
Acts 2014, ch. 709, § 2. July 1, 2014. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


50-3-2007 
50-3-2007. [Repealed.] 


History. \ 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 20138, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2008. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2009. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2010. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 88, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2011. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2012. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2013. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 
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Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 
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50-3-2014. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2015. [Repealed. ] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2016. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2017. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2018. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 83, 
§§ 1-4; repealed by Acts 2013, ch. 257, § 2, 
effective April 23, 2013. 


50-3-2019. [Repealed.] 


History. 

Acts 1985, ch. 417, §§ 1-17, 19, 20; 1989, ch. 
490, § 1; 1999, ch. 520, § 41; 2003, ch. 88, 
§§ 1-4; repealed by Acts 2018, ch. 257, § 2, 
effective April 23, 2013. 
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Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


Former title 50, ch. 3, part 20, §§ 50-3-2001 
— 50-3-2019, concerned the Hazardous Chemi- 
cal Right to Know Law. 


CHAPTER 4 
ADMINISTRATIVE INSPECTIONS 


Section 
50-4-101. 
development. 
50-4-102. “Issuing officer” defined. 
50-4-103. 
50-4-104. 


50-4-105. Contents of warrant. 


Administrative inspection warrant available to department of labor and workforce 


Grounds for issuing administrative inspection warrants — Probable cause. 
Issuance of warrant — Notice not required. 
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Section 

50-4-106. Assistance of department of labor and workforce development representative — 
Execution of warrant. 

50-4-107. Obstruction of inspection — Misdemeanor. 

50-4-108. Suppression of evidence seized during unlawful inspection. 


50-4-101. Administrative inspection warrant available to department 
of labor and workforce development. 


In the event that an employee or official of the department of labor and 
workforce development authorized to conduct inspections is denied permission 
to make that inspection, and a warrant is required by the constitution of the 
United States or the state of Tennessee, the employee or official may obtain an 
administrative inspection warrant in accordance with the procedures outlined 
in this chapter. Section 39-16-402 and title 40, chapter 6, part 1, do not apply 
to warrants issued pursuant to this chapter. 


History. Health Act, title 50, ch. 3, part 3. 
Acts 1979, ch. 345, § 2; T.C.A., § 50-601; Search warrants, Tenn. R. Crim. P. 41. 
Acts 1996, ch. 675, § 50; 1999, ch. 520, § 41. 


Cross-References. 
Inspection under Occupational Safety and 


NOTES TO DECISIONS 


1. Application. for the Department to seek an administrative 

Child Labor Act provides authority to the warrant pursuant to T.C.A.§ 50-4-101, and the 
Department of Labor and Workforce Develop- Department may not threaten an employer 
ment to immediately request the records that with a penalty for asserting its Fourth Amend- 
are required to be maintained by the Child ment right. Publix Super Mkts., Inc. v. Tenn. 
Labor Act be produced for inspection, however, Dep’t of Labor & Workforce Dev., — S.W.3d —, 
if the employer refuses an immediate inspec- 2012 Tenn. App. LEXIS 799 (Tenn. Ct. App. 
tion of the records, the appropriate recourse is Aug. 24, 2012). 


50-4-102. “Issuing officer” defined. 


As used in this chapter, “issuing officer,” means either: 

(1) Any official authorized by law to issue search warrants; or 

(2) Any court of record in the county of residence of the agency making 
application for an administrative inspection warrant. 


History. 
Acts 1979, ch. 345, § 3; T.C.A., § 50-602. 


50-4-103. Grounds for issuing administrative inspection warrants — 
Probable cause. 


The issuing officer is authorized to issue administrative inspection warrants 
authorizing an employee or official of the department of labor and workforce 
development to inspect named premises and seize certain items. In so doing, 
the issuing officer must determine from the affidavits filed by the agency 
requesting the warrant that: 

(1) The agency and employee or official has the statutory authority to 
conduct the inspection; 
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(2) Probable cause exists to believe that a violation of law has occurred or 
is occurring. Probable cause in these cases is not the same standard as used 
in obtaining criminal search warrants. In addition to a showing of specific 
evidence of an existing violation, probable cause can be found upon a 
showing of facts justifying further inquiry, by inspection, to determine 
whether a violation of law is occurring. This finding can be based upon a 
showing that: 

(A) The inspection of the premises in question was to be made pursuant 
to an administrative plan containing neutral criteria supporting the need 
for the inspection; 

(B) Previous inspections have shown violations of law and the present 
inspection is necessary to determine whether those violations have been 
abated; 

(C) The business, occupation, product, equipment, materials, wastes or 
other characteristics of a particular enterprise or class of enterprises, 
including the named premises, present a probability of violation of the law 
in excess of the general business community; 

(D) Complaints have been received by the agency and presented to the 
issuing officer from persons who, by status or position, have personal 
knowledge of violations of law occurring on the named premises; or 

(E) Any other showing consistent with constitutional standards for 
probable cause in administrative inspections; 

(3) The inspection is reasonable and not intended to arbitrarily harass the 
persons or business involved; 

(4) The areas and items to be inspected or seized are accurately described 
and are consistent with the statutory inspection authority; and 

(5) The purpose of the inspection is not criminal in nature and the agency 
is not seeking sanctions against the person or business for refusing entry. 


History. 
Acts 1979, ch. 345, § 4; T.C.A., § 50-603; 
Acts 1999, ch. 520, § 41. 


50-4-104. Issuance of warrant — Notice not required. 


(a) The issuing officer shall immediately make a finding as to whether an 
administrative inspection warrant should be issued and if the issuing officer so 
determines, issue the warrant. 

(b) No notice shall be required prior to the issuance of the warrant. 


History. 
Acts 1979, ch. 345, § 5; T.C.A., § 50-604. 


50-4-105. Contents of warrant. 


All warrants shall include at least the following: 

(1) The name of the agency and employee or official requesting the 
warrant; 

(2) The statutory authority for the inspection; 

(3) The name of the person or persons submitting affidavits in support of 
the issuance of the warrants; 


50-4-106 EMPLOYER AND EMPLOYEE 106 


(4) The names of the persons who will conduct the inspection; 

(5) Areasonable description of the property and items to be inspected and 
seized; 

(6) A brief description of the purposes of the inspection; and 

(7) Any other requirements or particularity required by the constitutions 
of the United States and the state of Tennessee, regarding administrative 
inspections. 


History. 
Acts 1979, ch. 345, § 6; T.C.A., § 50-605. 


50-4-106. Assistance of department of labor and workforce develop- 
ment representative — Execution of warrant. 


(a) It is the duty of any representative of the department of labor and 
workforce development charged with the enforcement of the Occupational 
Safety and Health Act, compiled in chapter 3 of this title, upon the request of 
the inspecting person or persons, to accompany the person or persons and 
assist in the service and execution of an administrative inspection warrant 
issued pursuant to this chapter. 

(b) All warrants shall be executed within ten (10) days of issuance. 


History. 
Acts 1979, ch. 345, § 7; T.C.A., § 50-606; 
Acts 1999, ch. 520, § 41. 


50-4-107. Obstruction of inspection — Misdemeanor. 


Any person who willfully refuses to permit inspection, obstructs inspection 
or aids in the obstruction of an inspection of property described in an 
administrative inspection warrant commits a Class C misdemeanor. 


History. Cross-References. 
Acts 1979, ch. 345, § 8; T.C.A., § 50-607; Penalty for Class C misdemeanor, § 40-35- 
Acts 1989, ch. 591, § 118. 1h 


50-4-108. Suppression of evidence seized during unlawful inspection. 


(a) Any person aggrieved by an unlawful inspection of premises named in an 
administrative inspection warrant may in any judicial or administrative 
proceeding move to suppress any evidence or information received, or move for 
the return of any item seized, by the agency pursuant to the inspection. 

(b) If the court or the administrative agency finds that the inspection was 
unlawful, the evidence and information shall be suppressed and any item 
seized returned and not considered in the proceeding. 


History. 
Acts 1979, ch. 345, § 9; T.C.A., § 50-608. 
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Section 


50-5-101. 
50-5-102. 
50-5-103. 
50-5-104. 
50-5-105. 
50-5-106. 
50-5-107. 
50-5-108. 
50-5-109. 


50-5-110. 
50-5-111. 
50-5-112. 
50-5-113. 
50-5-114. 
50-5-115. 


50-5-201. 
50-5-202. 
50-5-203. 
50-5-204. 
50-5-205. 
50-5-206. 
50-5-207. 
50-5-208. 
50-5-209. 


50-5-210. 
50-5-211. 
50-5-212. 
50-5-213. 
50-5-214. 
50-5-215. 
50-5-216. 
50-5-217. 
50-5-218. 
50-5-219. 
50-5-220. 
50-5-221. 
50-5-222. 


CHILD LABOR 50-5-101 


CHAPTER 5 
CHILD LABOR 


Part 1. Child Labor Act of 1976 


Short title. 

Part definitions. 

Employment of minor under 14 years of age — Penalty. 

Employment of minors fourteen or fifteen years of age. 

Employment of minors sixteen or seventeen years of age. 

Prohibited employment for minors. 

Exempt minors. 

Special exemptions. 

Proof of age required for employment or continued employment — Oath by parent or 
guardian if evidence unavailable. 

Duties of department. 

Duties of employers of minors. 

Violations — Penalties. 

Using children in pornography — Class C felony. 

Rules and regulations. 

Breaks and meal periods for working minors. 


Part 2. Tennessee Protection of Minor Performers Act 


Short title. 

Power to amend or repeal. 

Part definitions. 

Construction. 

Approval not exemption from other law — Disability of non-age not removed generally. 

Applicability. 

Disaffirmance of approved contract on ground of minority. 

Who may apply for court order. 

Approval for contract that is executed, in existence or being performed — Effective date 
— Earnings. 

Where to file petition. 

Notice and hearing. 

Effect of court approval — Revocation of approval. 

Scope. 

Effect of modifications, amendments, or assignments of contracts. 

Appointment of guardian ad litem — Court discretion — Criteria — Compensation. 

Custody of minor — Contents of petition. 

Persons to be served with petition. 

Court’s discretion for hearing in chambers or courtroom — Of record — Sealed. 

Minor’s personal appearance. 

Options of the court. 

Court’s review of contract — Protection of earnings. 

Requirement that portion of earnings be set aside in trust. 


PART 1 
CHILD LABOR ACT OF 1976 


50-5-101. Short title. 
This part shall be known and may be cited as the “Child Labor Act of 1976.” 


50-5-102 


History. 
Acts 1976, ch. 480, § 1; T.C.A., § 50-701. 


Cross-References. 
Policy of employing young persons to work in 
state parks and recreation areas, § 11-1-116. 


Law Reviews. 

A Survey of Tennessee Labor Cases Since 
1954 (D. Bruce Shine and Shelburne Ferguson, 
Jr.), 47 Tenn. L. Rev. 323 (1980). 

It's No Revolution: Long Standing Legal 
Principles Mandate the Preemption of State 
Laws in Conflict with Section 3(0) of the Fair 
Labor Standards Act (Anna Wermuth and Jer- 
emy Glenn), 40 U. Mem. L. Rev. 839 (2010). 


50-5-102. Part definitions. 
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Collateral References. 

Constitutionality of child labor laws. 12 
A.L.R. 1216, 21 A.L.R. 1437. 

Constitutionality of statute limiting hours of 
labor of children and women in private indus- 
try. 90 A.L.R. 815. 

Exhibitions or entertainments by children, 
construction and application of child labor law 
as regards. 72 A.L.R. 141. 

Nonprofit charitable institutions as within 
operation of child labor acts. Stansberry v. 
McKenzie, 192 Tenn. 638, 241 S.W.2d 600, 1951 
Tenn. LEXIS 310, 26 A.L.R.2d 1028 (1951). 

Streets, construction and application of stat- 
utes or ordinances relating to child labor in. 152 
A.L.R. 579. 


As used in this. part, unless the context otherwise requires: 

(1) “Agricultural work” includes farming in all its branches, and, among 
other things, includes the cultivation and tillage of the soil, dairying, the 
production, cultivation, growing and harvesting of any agricultural or 
horticultural commodities, the raising of livestock or poultry, and any 
practices performed by a farmer or on a farm as an incident to or in 
conjunction with the farming operations, including preparation for market, 
delivery to storage or to market or to carriers for transportation to market; 

(2) “Commissioner” means the commissioner of labor and workforce 
development or the commissioner’s designated representative; 

(3) “Department” means the department of labor and workforce 
development; 

(4) “Director of schools” means the director of schools, or the director’s 
designee, in the county, city, town or special school district in which a minor 
seeking employment resides or is to be employed; provided, that, with 
respect to a home school, as defined in § 49-6-3050, “director of schools” 
means the director of the local education agency (LEA) where the child who 
has been registered as a home schooled child would otherwise attend; and 
with respect to a home school that teaches kindergarten through grade 
twelve (K-12) where the parents are associated with an organization that 
conducts church-related schools, as defined in § 49-50-801, the “director of 
schools” means the director of the church-related school; 

(5) “Employ” means to permit or suffer to work in employment or a gainful 
occupation; 

(6) “Employer” includes, but is not limited to, any individual, partnership, 
association, corporation, business trust, legal representative or any orga- 
nized group of persons, acting directly or indirectly in the interest of an 
employer in relation to an employee; 

(7) “Employment or gainful occupation” means any work engaged in for 
compensation in money or other valuable consideration, whether paid to the 
minor or some other person, including, but not limited to, work as a servant, 
agent, subagent or independent contractor; 

(8) “Minor” means a person of either sex under eighteen (18) years of age, 
unless otherwise provided; 
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(9) “School days” means any day when normal classes are in session 
during the regular school year in the school district; 

(10) “School hours” means that period of time during a school day when 
school is:in session and students are required to attend classes; 

(11) “Self-employed” means earning income directly from one’s own busi- 
ness, trade or profession rather than as a specified salary or wages from an 
employer; 

(12) “Sexual conduct” means actual or simulated sexual intercourse, 
sodomy, sexual bestiality, masturbation, sadomasochistic abuse, excretion, 
or the exhibition of the male or female genitals; 

(13) “Week” means a fixed and regularly recurring period of seven (7) 
consecutive days; and 

(14) “Youth peddling” means the selling of merchandise by a minor under 
sixteen (16) years of age to customers at the customer’s residence, at a 
customer’s place of business, or in public places such as street corners or 
public transportation stations. “Youth peddling” does not include the activi- 
ties of individuals who are self-employed or who volunteer to sell goods or 
services on behalf of not-for-profit organizations or governmental entities or 
for school functions. 


History. Section to Section References. 

Acts 1976, ch. 480, § 2; 1978, ch. 541, § 1; This section is referred to in § 50-5-105. 
T.C.A., § 50-702; Acts 1998, ch. 781, § 2; 1999, 
ch. 203, § 1; 1999, ch. 520, § 41. 


50-5-103. Employment of minor under 14 years of age — Penalty. 


(a) A minor under fourteen (14) years of age may not be employed in any 
gainful occupation except as otherwise provided in § 50-5-107. 
(b) Any person who violates subsection (a) commits a Class D felony. 


History. Textbooks. 
Acts 1976, ch. 480, § 3; T.C.A., § 50-703; Tennessee Jurisprudence, 10 Tenn. Juris., 
Acts 2001, ch. 378, § 1. Employer and Employee, § 54. 


Cross-References. 
Penalty for Class D felony, § 40-35-111. 


Section to Section References. 
This section is referred to in §§ 49-6-3005, 
50-5-112, 50-5-113. 


50-5-104. Employment of minors fourteen or fifteen years of age. 


(a) A minor who is either fourteen (14) or fifteen (15) years of age may be 
employed in connection with any gainful occupation that: 
(1) Does not interfere with the minor’s schooling, health or well-being; 
(2) Is not prohibited by subsection (b); or 
(3) Is not prohibited by § 50-5-106. 
(b) A minor who is either fourteen (14) or fifteen (15) years of age may not 
be employed: 
(1) During school hours; 
(2) Between the hours of seven o’clock p.m. (7:00 p.m.) and seven o’clock 
a.m. (7:00 a.m.), if the next day is a school day; 
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(3) Between the hours of nine o’clock p.m. (9:00 p.m.) and six o’clock a.m. 
(6:00 a.m.); 

(4) More than three (3) hours a day on school days; 

(5) More than eighteen (18) hours a week during a school week; 

(6) More than eight (8) hours a day on nonschool days; or 

(7) More than forty (40) hours a week during nonschool weeks. 


History. Law Reviews. 
Acts 1976, ch. 480, § 4; 1978, ch. 541, § 2; Satisfying the State Interest in Education 
T.C.A., § 50-704. with Private Schools, 49 Tenn. L. Rev. 955 
(1982). 


Section to Section References. 
This section is referred to in § 50-5-111. 


Textbooks. 
Tennessee Jurisprudence, 10 Tenn. Juris., 
Employer and Employee, § 54. 


50-5-105. Employment of minors sixteen or seventeen years of age. 


(a) A minor who is sixteen (16) or seventeen (17) years of age may be 
employed in connection with any gainful occupation that: 
(1) Does not interfere with the minor’s health or well-being; 
(2) Is not prohibited by subsection (b); or 
(3) Is not prohibited by § 50-5-106. 
(b) Aminor who is sixteen (16) or seventeen (17) years of age and is enrolled 
in school may not be employed: 
(1) During those hours when the minor is required to attend classes; or 
(2) Between the hours of ten o’clock p.m. (10:00 p.m.) and six o’clock a.m. 
(6:00 a.m.), Sunday through Thursday evenings preceding a school day. 

(A) If the parents or guardians of the minor submit to the employer a 
signed and notarized statement of consent, then the minor may be 
employed between the hours of ten o'clock p.m. (10:00 p.m.) and twelve 
o’clock midnight (12:00 a.m.), Sunday through Thursday evenings preced- 
ing a school day; provided, that under no circumstances shall the minor be 
employed between those hours on those evenings on more than three (3) 
occasions during any week. 

(B) Each statement of consent shall be submitted to the employer on a 
carbonized form provided for the purpose by the department. Upon 
accepting the form, the employer shall promptly mail the carbon copy of 
the form to the commissioner. 

(C) The form shall remain valid until the end of the school year during 
which it is submitted or until termination of the minor’s employment, or 
until the minor reaches the age of majority, whichever occurs first; and the 
original copy of the form shall be maintained for the period of its 
effectiveness by the employer at the location of the minor’s employment. 

(D) At any time, consent may be rescinded by submission to the 
employer of a statement of rescission, signed by the parents or guardians 
of the minor. 

(c) With respect to a student enrolled with a church-related school as 
defined in § 49-50-801, or who is home schooled in accordance with § 49-6- 
3050 and has the consent of the parent conducting the home school, subdivi- 
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sion (b)(1) shall not apply. However, to work during the hours identified in 
subdivision (b)(1), the student shall also present to the employer a letter signed 
by the director, as defined in § 50-5-102, confirming the student’s enrollment 
and the authorization to work. The director of the church-related school shall 
send a copy of the letter to the director of the LEA of the school district in which 
the child resides. ) 

(d) If the department discovers that an employer has violated this section or 
has violated § 50-5-111, by failing to maintain the required file record, 
including an accurate time record showing the hours of a minor’s beginning 
and ending of work each day, then the department shall promptly take 
appropriate actions to ensure imposition of the sanctions prescribed by 
§ 50-5-112. 


History. Law Reviews. 

Acts 1976, ch. 480, § 5; 1978, ch. 541, § 3; Satisfying the State Interest in Education 
T.C.A., § 50-705; Acts 1990, ch. 787, § 1; 1998, with Private Schools, 49 Tenn. L. Rev. 955 
ch. 781, § 1; 1999, ch. 520, § 41. (1982). 


Section to Section References. 
This section is referred to in § 50-5-111. 


Textbooks. 
Tennessee Jurisprudence, 10 Tenn. Juris., 
Employer and Employee, § 54. 


50-5-106. Prohibited employment for minors. 


A minor may not be employed in connection with the following: 

(1) Occupations in or about plants or establishments manufacturing or 
storing explosives or articles containing explosive components; 

(2) Motor vehicle driving occupations; 

(3) Coal mine occupations; 

(4) Logging occupations and occupations in the operation of any sawmill, 
lath mill, shingle mill or cooperage-stock mill; 

(5) Occupations involved in the operation of power-driven woodworking 
machines; 

(6) Occupations involving exposure to radioactive substances and to 
ionizing radiations; 

(7) Occupations involved in the operation of elevator and other power- 
driven hoisting apparatus; 

(8) Occupations involved in the operation of power-driven metal-forming, 
punching and shearing machines; 

(9) Occupations in connection with mining elements other than coal; 

(10) Occupations involving slaughtering, meat-packing, processing or 
rendering; 

(11) Occupations involved in the operation of hazardous power-driven 
bakery machines; 

(12) Occupations involved in the operation of hazardous power-driven 
paper products machines; 

(13) Occupations involved in the manufacture of brick, tile and kindred 
products; 

(14) Occupations involved in the operation of circular saws, band saws 
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and guillotine shears; 

(15) Occupations involved in wrecking, demolition and ship-breaking 
operations; 

(16) Occupations involved in roofing operations; 

(17) Occupations in excavation operations; 

(18) Any occupation in a place of employment where the average monthly 
gross receipts from the sale of intoxicating beverages exceed twenty-five 
percent (25%) of the total gross receipts of the place of employment, or in any 
place of employment where a minor will be permitted to take orders for or 
serve intoxicating beverages, regardless of the amount of intoxicating 
beverages sold in the place of employment; 

(19) Occupations that the commissioner shall by regulation, pursuant to 
this part, declare to be hazardous or injurious to the life, health, safety and 
welfare of minors; 

(20)(A) Occupations involving posing or modeling, alone or with others, 

while engaged in sexual conduct for the purpose of preparing a film, 

photograph, negative, slide or motion picture; 

(B) As used in (20)(A), “sexual conduct” means actual or simulated 
conduct, sexual intercourse, sodomy, sexual bestiality, masturbation, sa- 
domasochistic abuse, excretion, or the exhibition of the male or female 
genitals; and 
(21) Occupations involved in youth peddling. 


History. Law Reviews. 
Acts 1976, ch. 480, § 7; 1977, ch. 227, § 1; A Critical Survey of Developments in Tennes- 
T.C.A., § 50-707; Acts 1999, ch. 203, § 2. see Family Law in 1976-77, VII. Protection of 
Minors (Neil P. Cohen), 45 Tenn. L. Rev. 489 


Cross-References. (1978) 
Penalty for using children in pornography, ; 


§ 50-5-113. Collateral References. 
Section ta SectiantRafterdacan Lawn mowing by minors as violation of child 


This section is referred to in §§ 50-5-104, labor statutes. 56 A.L.R.3d 1166. 
50-5-105, 50-5-107, 50-5-118. 


Textbooks. 
Tennessee Jurisprudence, 10 Tenn. Juris., 
Employer and Employee, § 54. 


50-5-107. Exempt minors. 


This part shall not apply to any minor who: 

(1) Is employed in housework in the minor’s home; 

(2) Is employed by a parent or guardian in a nonhazardous occupation, as 
defined by § 50-5-106; 

(3) Is employed in agricultural work; 

(4) Is employed in the distribution or sale of newspapers; 

(5) Is employed in errand and delivery work by foot, bicycle or public 
transportation; 

(6) Is self-employed; 

(7) Is a musician or entertainer, except in cases covered by 
§ 50-5-106(20); 
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(8) Has graduated from high school or has the equivalent of a high school 
diploma, but only if a copy of the minor’s high school diploma or its 
equivalent is retained by the employer in the employer’s personnel records; 

(9) Is or has been lawfully married or is a parent, but only if a copy of 
either the minor’s marriage license or the birth certificate of the minor’s 
child is retained by the employer in the employer’s personnel records; 

(10) Is sixteen (16) or seventeen (17) years of age and is an apprentice 
employed in a craft recognized as an apprenticable trade and is registered by 
the bureau of apprenticeship and training of the United States department 
of labor and is employed in accordance with the standards established by 
that bureau; 

(11) Is sixteen (16) or seventeen (17) years of age and is a student learner 
enrolled in a course of study and training in a cooperative vocational training 
program under a recognized state or local educational authority or in a 
course of study in a substantially similar program conducted by a private 
school. The student learner must be employed under a written agreement, a 
copy of which must be retained by the employer in the employer’s personnel 
records; 

(12) Is an enrollee in a public employment program that is conducted or 
funded by the federal government; provided, that the employer has on file in 
the employer’s personnel records an unrevoked written statement from a 
representative of the federal agency administering that program certifying 
the enrollment of the minor in the program; 

(13) Is sixteen (16) or seventeen (17) years of age and not enrolled in 
school, but only if the employer has on file in the employer’s personnel 
records a written statement signed by the director of schools stating that the 
particular minor is not enrolled in school; or is lawfully excused from 
compulsory school attendance under § 49-6-3005, but only if the employer 
has on file in the employer’s personnel records a written statement signed by 
the director of schools stating that the particular minor has been excused 
under § 49-6-3005; or 

(14) Is fourteen (14) years of age or older and who is a student enrolled in 
a course of study and training in a cooperative career and technical training 
program, including a work experience and career exploration program, that 
is approved and authorized by the department of education and that 
complies with all applicable federal laws. The student learner must be 
employed under a written agreement, a copy of which must be retained by 
the employer in the employer’s personnel records. 


History. Law Reviews. 

Acts 1976, ch. 480, § 8; 1977, ch 227, § 2; A Critical Survey of Developments in Tennes- 
1978, ch. 541, § 4; T.C.A., § 50-708; Acts 2008, see Family Law in 1976-77, VII. Protection of 
ch. 888, § 1. Minors (Neil P. Cohen), 45 Tenn. L. Rev. 489 


Section to Section References. (1978). 


This section is referred to in §§ 50-5-103, 
50-5-111. 


Textbooks. 
Tennessee Jurisprudence, 10 Tenn. Juris., 
Employer and Employee, § 54. 
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50-5-108. Special exemptions. 


(a) The commissioner may consider and grant special exemptions submitted 
in writing by the minor and the minor’s parents or guardian from this part if 
it is found that to do so would be in the best interest of the minor involved, and 
present no danger to the life, health or safety, or schooling of the minor. 

(b)(1) Before granting a special exemption, the commissioner shall investi- 

gate and determine from all pertinent data available that there is reasonable 

cause to believe that the exemption is in the best interests of the minor. 

(2) If the commissioner finds that the minor is entitled to a special 
exemption, the commissioner will immediately report, in writing, the com- 
missioner’s findings and reasons for granting the special exemption, to the 
director of schools in the county in which the minor resides. 

(c) Failure by the commissioner to grant a special exemption within ten (10) 
days of submission shall be considered a refusal. 

(d)(1) When a special exemption has been refused, the commissioner shall, 

upon demand made within five (5) days after the refusal, furnish the minor 

and the minor’s parents or guardian with a written statement of the reasons 
for the refusal. 

(2) This written statement shall be furnished by the commissioner within 
ten (10) Gays of the commissioner’s receipt of the demand by the minor and 
the minor’s parents or guardian. 

(e)(1) Within ten (10) days after the receipt of the statement by fhe 

commissioner, the minor and the minor’s parents or guardian may petition 

the court having jurisdiction over juvenile matters in the county in which the 
minor resides for an order directing the commissioner to grant a special 
exemption. 

(2) The petition shall state the reasons why the court should issue an 
order, and the petitioner shall attach to the petition the statement of the 
commissioner obtained pursuant to subsection (d). 

(f)(1) The court shall hold a hearing and receive further testimony and 

evidence it deems necessary. 

(2) If the court finds that the issuance or reissuance of a permit is in the 
best interest of the minor, it shall grant the petition. 


History. Textbooks. 
Acts 1976, ch. 480, § 9; 1978, ch. 541, § 5; Tennessee Jurisprudence, 10 Tenn. Juris., 
T.C.A., § 50-709. Employer and Employee, § 54. 


50-5-109. Proof of age required for employment or continued employ- 
ment — Oath by parent or guardian if evidence unavail- 
able. 


Before any minor may be employed or continue to be employed in connection 
with any gainful occupation, the employer shall require proof of the age of the 
minor employee or prospective employee by requiring the minor to provide the 
employer with a copy of the minor’s birth certificate, passport, driver’s license 
or state issued identification. If the evidence is not available, the parents or 
guardian shall appear with the minor before the judge or other officer of the 
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juvenile court of the county in which the minor resides and shall make an oath 
as to the age of the minor. 


History. Textbooks. 
Acts 1976, ch. 480, § 10; 1977, ch. 198, § 1; Tennessee Jurisprudence, 10 Tenn. Juris., 
1978, ch. 541, § 6; impl. am. Acts 1978, ch. 934, Employer and Employee, § 54. 
§§ 7, 36; T.C.A., § 50-710; Acts 2001, ch. 378, 
Y 2 


Section to Section References. 
This section is referred to in § 50-5-111. 


50-5-110. Duties of department. 


The department shall administer and enforce this part. In addition, the 
department shall: 

(1) Supply employers of minors with printed copies of the regulations 
governing the employment and hours of work of minors and occupations 
prohibited to minors under this part; 

(2) Inspect all places where minors may be employed and all pertinent 
records of employment, at any reasonable time, and as often as necessary to 
effectively enforce this part; 

(3) Notify in writing any person charged with a violation of this part as to 
the nature of the violation; 

(4) Bring a complaint before any court of competent jurisdiction against 
persons violating this part and prosecute these violations; and 

(5) Make, keep and preserve a file record of all places where minors may 
be employed. 


History. 
Acts 1976, ch. 480, § 18; 1978, ch. 541, § 7; 
T.C.A., § 50-713; Acts 1986, ch. 844, § 5. 


NOTES TO DECISIONS 


1. Records Request. er’s failure to provide records within an hour. 
Tennessee Department of Labor and Work- Publix Super Mkts., Inc. v. Tenn. Dep’t of Labor 
place Development should not have assessed & Workforce Dev., — S.W.3d —, 2012 Tenn. 


penalties against an employer for violations of App. LEXIS 799 (Tenn. Ct. App. Aug. 24, 2012). 
T.C.A. § 50-5-111(1), (4), based on the employ- 


50-5-111. Duties of employers of minors. 


Employers of minors subject to regulation under this part shall: 

(1) Make, keep and preserve a separate and independent file record for 
each minor employed, which shall be kept at the location of the minor’s 
employment and shall include: 

(A) An employment application; 
(B) A copy of the minor’s birth certificate or other evidence of the 

minor’s age as provided in § 50-5-109; 

(C) An accurate time record showing the hours of the minor’s beginning 
and ending of work each day if the minor is one subject to § 50-5-104 or 

§ 50-5-105; and 

(D) Any records required under § 50-5-107(8)-(14); 
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(2) Allow the department to inspect, during regular working hours, any 
and all premises where minors are or could be employed and the contents of 
the individual file records specified in subdivision (1); 

(3) Post and maintain in a conspicuous place on the business premises a 
printed notice, furnished by the department, stating the regulations govern- 
ing the employment and hours of work of minors and employment prohibited 


to minors under this part; and 


(4) Furnish to the department records relative to the employment of 


minors. 


History. 

Acts 1976, ch. 480, § 15; 1978, ch. 541, § 8; 
T.C.A., § 50-715; Acts 1986, ch. 844, § 6; 1990, 
ch. 787, § 2; 2001, ch. 378, § 3. 


Section to Section References. 
This section is referred to in §§ 50-5-105, 
50-5-112. 


NOTES TO DECISIONS 


1. Records Request. 

Tennessee Department of Labor and Work- 
place Development should not have assessed 
penalties against an employer for violations of 
T.C.A. § 50-5-111(1), (4), based on the employ- 
er’s failure to provide records within an hour. 
Publix Super Mkts., Inc. v. Tenn. Dep’t of Labor 
& Workforce Dev., — S.W.3d —, 2012 Tenn. 
App. LEXIS 799 (Tenn. Ct. App. Aug. 24, 2012). 

Child Labor Act provides authority to the 
Department of Labor and Workforce Develop- 
ment to immediately request the records that 


50-5-112. Violations — Penalties. 


are required to be maintained by the Child 
Labor Act be produced for inspection, however, 
if the employer refuses an immediate inspec- 
tion of the records, the appropriate recourse is 
for the Department to seek an administrative 
warrant pursuant to T.C.A. § 50-4-101, and the 
Department may not threaten an employer 
with a penalty for asserting its Fourth Amend- 
ment right. Publix Super Mkts., Inc. v. Tenn. 
Dep’t of Labor & Workforce Dev., — S.W.3d —, 
2012 Tenn. App. LEXIS 799 (Tenn. Ct. App. 
Aug. 24, 2012). 


(a)(1) Except as provided in § 50-5-103, any employer, who violates this 
part, or hinders or obstructs the department in administering or enforcing 
this part, or any parent or guardian who permits a child under the parent’s 
or guardian’s control or custody to work in violation of this part, commits a 
Class A misdemeanor. 

(2) At the discretion of the commissioner, the employer shall be subject to 
a civil penalty of not less than one hundred fifty dollars ($150) nor more than 
one thousand dollars ($1,000) for each instance of an employer’s violation of 
this part. In determining the amount of the penalty, the appropriateness of 
the penalty to the size of the business of the person charged and the gravity 
of the violation shall be considered. If the commissioner determines that the 
violation was unintentional, there shall be a warning in lieu of a penalty on 
the first offense. 

(3) On second or subsequent violations, the civil penalty is applicable and 
may be assessed at the discretion of the commissioner, or the commissioner’s 
designated representative. 

(4) It shall be at the sole discretion of the commissioner to elect to proceed 
either civilly or criminally upon any violation of this part; however, the 
employer shall not be charged both civilly and criminally for the same 
violation. 

(b) Each day during which any violation of subsection (a) continues after 
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notification by the department that a violation exists constitutes a separate 
punishable offense. 

(c) Any person who engages a minor under sixteen (16) years of age in youth 
peddling and transports the minor more than five (5) miles from the minor’s 
residence shall, at the discretion of the commissioner, be subject to a penalty of 
not less than one thousand dollars ($1,000) nor more than ten thousand dollars 
($10,000) if evidence of two (2) or more of the following factors is present: 

(1) The minor is working more than three (3) hours a day on school days; 

(2) The minor is working more than eighteen (18) hours a week during a 
school week; 

(3) The minor is working more than eight (8) hours a day on nonschool 
days; 

(4) The minor is working more than forty (40) hours a week during 
nonschool weeks; 

(5) The minor is working after seven o’clock p.m. (7:00 p.m.) if the next 
day is a school day; or 

(6) The employer fails to comply with the recordkeeping requirements of 

§ 50-5-111. 

(d) Any person who violates § 50-5-103 shall, at the discretion of the 
commissioner, be subject to a penalty of not less than one thousand dollars 
($1,000) nor more than ten thousand dollars ($10,000). Each instance of a 
minor working in violation of § 50-5-103 shall constitute a separate violation. 

(e) Each instance of a minor under sixteen (16) years of age working in 
violation of the youth peddling provisions of this part shall be considered a 
separate violation. 

(f) Any person who violates the youth peddling provisions of this part 
commits a Class D felony. 

(g) If, within thirty (30) days from the receipt of written notification of 
penalties assessed pursuant to this part, an employer fails to notify the 
commissioner in writing of its intent to contest the imposition of the penalty, 
the assessment of a penalty as stated in the notification shall be deemed a final 
order of the commissioner, and not subject to further review. 

(h) All penalties owed under this part shall be paid to the commissioner. 


History. 

Acts 1977, ch. 60, § 1; T.C.A., § 50-716; Acts 
1989, ch. 591, § 111; 1993, ch. 220, § 1; 1999, 
ch. 203, §§ 3, 4; 2001, ch. 378, §§ 4-6; 2003, ch. 
286, §§ 1, 2. 


Cross-References. 

Penalty for Class A misdemeanor, § 40-35- 
111. 

Penalty for Class D felony, § 40-35-111. 


Section to Section References. 
This section is referred to in § 50-5-105. 


Textbooks. 
Tennessee Jurisprudence, 10 Tenn. Juris., 
Employer and Employee, § 54. 


Law Reviews. 

A Critical Survey of Developments in Tennes- 
see Family Law in 1976-77, VII. Protection of 
Minors (Neil P. Cohen), 45 Tenn. L. Rev. 489 
(1978). 


50-5-113. Using children in pornography — Class C felony. 


Any person who violates § 50-5-106(20) or who violates § 50-5-103 by 
employing a child in an occupation that would violate § 50-5-106(20) if the 
child were over fourteen (14) years of age commits a Class C felony. 
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History. Cross-References. 
Acts 1977, ch. 227, § 3; T.C.A., § 50-717; Penalty for Class C felony, § 40-35-111. 
Acts 1989, ch. 591, § 47. 


50-5-114. Rules and regulations. 


The commissioner may issue, amend and rescind all rules, regulations and 
procedures necessary to effectuate the purpose of this part. 


History. 
Acts 1978, ch. 541, § 9; T.C.A., § 50-718; 
Acts 1986, ch. 844, § 10. 


50-5-115. Breaks and meal periods for working minors. 


A minor must have a thirty-minute unpaid break or meal period if scheduled 
to work six (6) hours consecutively. This break shall not be scheduled during or 
before the first hour of scheduled work activity. 


History. 
Acts 1993, ch. 220, § 2. 


PART 2 


TENNESSEE PROTECTION OF MINOR PERFORMERS 
ACT 


50-5-201. Short title. 


This part shall be known and may be cited as the “Tennessee Protection of 
Minor Performers Act.” 


History. Minor Performers Act (Dorothy Kathryn Camp- 
Acts 2003, ch. 168, § 1. bell), 40 No. 11 Tenn. B.J. 12 (2004). 


Law Reviews. 
Stand by Me: The Tennessee Protection of 


50-5-202. Power to amend or repeal. 


The general assembly shall have power to amend or repeal all or part of this 
part at any time and all persons subject to this part shall be governed by the 
amendment or repeal. 


History. 
Acts 2008, ch. 168, § 1. 


50-5-203. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Artistic or creative services” means, but is not limited to, services as 
an actor, actress, dancer, musician, comedian, vocalist, including demonstra- 
tion recordings, stunt-person, voice-over artist, model, or other performer or 
entertainer, or aS a songwriter, musical producer or arranger, writer, 
director, producer, production executive, choreographer, composer, conduc- 
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tor, or designer, or other performing artist; and 

(2) “Minor” means any person who has not attained eighteen (18) years of 
age and has not had the disability of minority removed so as to make this 
part inapplicable. 


History. 
Acts 2008, ch. 168, § 1. 


Cross-References. 
Removal of disability of minors, title 29, 
chapter 31. 


50-5-204. Construction. 


This part does not repeal or affect the rights or powers under title 29, 
chapter 31, regarding the removal of disability of minors, and all provisions of 
that chapter shall remain in force and effect and applicable to the appropriate 
circumstances addressed in that chapter. 


History. 
Acts 2008, ch. 168, § 1. 


50-5-205. Approval not exemption from other law — Disability of 
non-age not removed generally. 


Approval of a contract pursuant to this part shall not: 

(1) Exempt any person from any other law with respect to licenses, 
consents, or authorizations required for any conduct, employment, use, or 
exhibition of the minor in this state, nor limit in any manner the discretion 
of the licensing authority or other persons charged with the administration 
of the requirements, nor dispense with any other requirement of law relating 
to the minor; 

(2) Unless specifically so provided in the order, remove the disability of 
non-age for any other contract with the same minor that is not approved by 
the court pursuant to this section, nor, unless specifically so provided in the 
order, is the disability of non-age of the minor removed generally for the 
minor, nor is the minor emancipated for any other purpose or contract other 
than the performance of contracts approved pursuant to this section; and 

(3) Be granted for a contract that provides for an employment, use, or 
exhibition of the minor, within or without the state, that is prohibited by law 
and in particular by any federal or state minor labor law, and could not be 
licensed to take place in this state. 


History. 
Acts 2003, ch. 168, § 1. 


Cross-References. 
Removal of disability of minors, title 29, 
chapter 31. 


50-5-206. Applicability. 


The chapters of this title shall apply to every minor person who desires to 
perform artistic or creative services in the state, including minor persons who 
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reside in the state and minor persons not residing in the state, as long as some 
or all of the services are to be provided or delivered in the state, or at least one 
(1) of the other parties are doing business in the state. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-207. Disaffirmance of approved contract on ground of minority. 


If a contract is approved by the appropriate court pursuant to this part, then 
the minor may not, either during minority or after reaching majority, disaffirm 
the contract on the ground of minority, nor may the minor assert that the 
minor’s parent or guardian lacked the authority to make the contract person- 
ally as an adult. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-208. Who may apply for court order. 


Application for an order pursuant to this part may be made by the minor, or 
the minor’s parent, or legal guardian, or guardian ad litem appointed pursuant 
to this part. For the purposes of any proceeding under this part, a parent or 
legal guardian, as the case may be, entitled to the physical custody, care, and 
control of the minor at the time of the proceeding shall be considered the 
minor’s guardian ad litem for the proceeding, unless the court determines that 
appointment of a different individual as guardian ad litem is required in the 
best interests of the minor. 


History. Section to Section References. 
Acts 2003, ch. 168, § 1. This section is referred to in § 50-5-211. 


50-5-209. Approval for contract that is executed, in existence or being 
performed — Effective date — Earnings. 


(a) Approval under this part may be sought for a contract or agreement that 
is fully executed, is already in existence or under which the parties are 
currently performing. Approval may be effective as of the date upon which the 
contract has been executed, or the date when services were first performed by 
the minor, if specifically so ordered by the court. The parties may petition the 
court for approval to be effective within one (1) year of the contract’s 
ratification by the court. The parties may also petition the court for approval 
of a contract effective date more than one (1) year after the ratification of the 
contract by the court, if good cause for the delayed effective date is shown by 
the petitioners. 

(b) If a contract is approved pursuant to this part, all earnings, royalties, or 
other compensation earned or received by the minor pursuant to the approved 
contract shall become the sole property of the minor who will be authorized to 
execute any contracts relating to administration or investments of the earn- 
ings. 
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History. 
Acts 2003, ch. 168, § 1. 


50-5-210. Where to file petition. 


Petition for contract approval under this part shall be filed with and, when 
granted, approved by the court handling probate matters for the county in 
which the minor resides, where the minor is employed or where the minor 
performs or renders the minor’s services, or intends to do so; or the county in 
this state where performance of the contract shall be conducted, if the minor is 
not a resident of the state where the majority of the services are performed and 
the non-minor party to the contract is either a resident of this state or has been 
qualified or licensed to do business in the state. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-211. Notice and hearing. 


After a petition is filed pursuant to § 50-5-208, and following reasonable 
notice to all parties to the contract as is fixed by the court, the court will 
provide all parties to the contract with the opportunity to appear and be heard. 
The court may approve the contract following the hearing. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-212. Effect of court approval — Revocation of approval. 


Court approval of a valid contract shall serve to bind the minor as if the 
minor executed the contract personally as an adult; and the minor shall be 
bound to all provisions including the permanent sale of intellectual property 
rights; provided, however, that the revocation of approval of the contract by the 
court shall not include the transfer back to the minor of intellectual property 
rights unless there has been a showing of fraud or misrepresentation by the 
employer; and, further, that the court approving the contract shall retain the 
authority to revoke approval of the contract, or modify its terms if assented to 
by both parties, if the court finds that the well being of the minor requires the 
disapproval. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-213. Scope. 


Contracts eligible for approval under this part shall include contracts 
pursuant to which a minor person is employed, employs, or agrees to perform 
or render artistic or creative services, either directly or through a third party 
including, without limitation, a personal services corporation, manager, book- 
ing agent, or producer. For purposes of this part, when a minor renders 
services as an extra, background performer, or in a similar capacity, through 
an agency or service that provides one (1) or more performers for a fee, the 
agency or service shall be considered the minor’s employer. 
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History. 
Acts 2008, ch. 168, § 1. 


50-5-214. Effect of modifications, amendments, or assignments of con- 
tracts. 


(a) Modifications, amendments, or assignments of contracts previously 
approved by the court are deemed a new contract and require separate 
approval under this part. 

(b) Notwithstanding subsection (a), this section does not require court 
approval if the employing company assigns its rights in the contract to a 
successor or affiliate entity. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-215. Appointment of guardian ad litem — Court discretion — 
Criteria — Compensation. 


(a) At any time after the filing of the petition, the court in its discretion may 
appoint a guardian ad litem to represent the interests of the minor or to 
oversee the minor’s earnings related to the contract approved under this part. 
The court shall appoint a guardian ad litem as to any contract where the 
parent or guardian will receive remuneration or financial gain from the 
performance of the contract or if the court deems that the persons have any 
other conflict of interest with the minor. The court, in determining whether a 
guardian ad litem should be appointed, may consider the following criteria: 

(1) The length of time the exclusive services of the minor are required; 

(2) Whether the gross earnings of the minor under the contract are either 
contingent or unknown; 

(3) The amount of gross earnings of the minor under the contract; and 

(4) The age of the minor. 

(b) The guardian ad litem shall be entitled to reasonable compensation. The 
court shall have the power to determine which party shall be responsible for 
the fee, whether the fee and any required bond shall be paid from the earnings 
of the minor pursuant to the contract sought to be approved, or may apportion 
the fee between the parties to the proceedings. 


History. Section to Section References. 
Acts 2008, ch. 168, § 1. This section is referred to in § 50-5-220. 


50-5-216. Custody of minor — Contents of petition. 


(a) A parent, guardian, or legal custodian entitled to the physical custody, 
care, and control of a minor who enters into a contract of a type described in 
this part shall provide a certified copy of the minor’s birth certificate indicating 
the minor’s minority to the other party or parties to the contract. 

(b) A guardian or a person with temporary legal custody must provide a 
certified copy of the court document appointing the person as the minor’s legal 
guardian. 

(c) Acomplete copy of the contract or proposed contract shall be attached to 
the petition. The petition shall also include the following information: 
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(1) The full name, residence, and date of birth of the minor; 

(2) The name and residence of any living parent of the minor, the name 
and residence of the person who has care and custody of the minor, and the 
name and residence of the person with whom the minor resides; 

(3) Astatement that the minor is a resident of the state. If the minor is not 
a Tennessee resident, a statement that the petition is for approval of a 
contract for performance or rendering of services by the minor in the state, 
specifying the place in the state where the services are to be performed or 
rendered; 

(4) Abrief description of the minor’s employment and compensation under 
the contract, including where services of the minor are to be performed, 
accompanied by a plan for the protection of the minor’s earnings under the 
contract; 

(5) The full name and residence of the petitioner, and the interest of the 
petitioner in the contract or proposed contract or in the minor’s performance 
under the contract; and 

(6) Other facts known by the petitioner regarding the minor and the 
minor’s family and property that will show that the contract is reasonable, 
prudent, and in the best interests of the minor. The information shall include 
whether the minor has had at any time a guardian ad litem appointed by a 
court of any jurisdiction and an explanation of the facts regarding the 
previous appointment. Information regarding whether relief similar to the 
current petition has been sought on behalf of the minor, including whether 
a guardian ad litem was appointed for the previous application for court 
approval. 

(d) Upon application by any party or by order of the court, the petition or 
any portion of the petition, including attachments, may be filed under seal. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-217. Persons to be served with petition. 


The following persons, other than one who is the petitioner or who joins in 
the petition, shall be served with the petition by formal notice, as prescribed by 
Rule 4 of the Tennessee Rules of Civil Procedure: 

(1) The minor; 

(2) The minor’s legal custodian or guardian ad litem, if any, whether or 
not appointed or qualified in this state; 

(3) Each party to the contract; 

(4) The parent or parents of the minor; 

(5) Any person having the care and custody of the minor; 

(6) The person with whom the minor resides, if other than a parent or 
guardian; and 

(7) If it appears that the minor is married, the minor’s spouse. 


History. 
Acts 2008, ch. 168, § 1. 
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50-5-218. Court’s discretion for hearing in chambers or courtroom — 
Of record — Sealed. 


At the court’s discretion, the hearing may be held in the court’s chambers or 
courtroom. The proceeding shall be of record and may be sealed, if the court 
determines that sealing the record will be in the best interests of the minor. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-219. Minor’s personal appearance. 


The minor, unless excused by the court for good cause shown, shall attend 
personally before the court upon the hearing of the petition. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-220. Options of the court. 


(a) The court at the hearing or on an adjournment of the hearing, may by its 
order do any of the following: 
(1) Approve or disapprove the contract or proposed contract; 
(2) Approve the contract upon such conditions, with respect to modifica- 
tion of the terms of the contract or otherwise, as it shall determine; 
(3) Appoint a guardian ad litem as provided by § 50-5-215; 
(4) Appoint a trustee to administer the trust for earnings as provided by 
§ 50-5-222; or 
(5) Award reasonable attorney’s fees and other expenses paid or to be paid 
by or on behalf of the minor in connection with the proceeding, approval of 
the contract, and its performance. 
(b) The court shall consider the following factors in making its final 
determination: 
(1) The best interest of the minor; 
(2) Whether the minor is represented by a lawyer; 
(3) The length of the contract; 
(4) The age of the minor; and 
(5) Any other matter that the court deems appropriate. 


History. 
Acts 2003, ch. 168, § 1. 


50-5-221. Court’s review of contract — Protection of earnings. 


(a) The court shall ensure that any contract it approves contains all the 
requirements for the rendering of services of the minor and that the petition 
includes a plan for the protection of earnings under the contract. 

(b) The court shall consider the following when determining the protection 
of earnings: 

(1) The interest of the petitioner in the contract or proposed contract or in 
the minor’s performance under the contract; 
(2) The parties who are entitled to the minor’s earnings, and, if the minor 
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is not so entitled, facts regarding the property and financial circumstances of 
the parent or parents, or legal custodian or guardian ad litem, or other third 
party; 

(3) Abank or trust account used expressly for the deposit of fees generated 
under the contract and the relationship of any proposed trustee of the 
minor’s funds; 

(4) The percentage of fees generated that are intended for deposit; and 

(5) The minor’s financial advisor or other third party who will render 
investment advice and administer the bank or trust account. 

(c) Notwithstanding any provision to the contrary, the creditors of any 
person, other than the minor, shall not be entitled to the earnings of the minor. 


History. 
Acts 2008, ch. 168, § 1. 


50-5-222. Requirement that portion of earnings be set aside in trust. 


Notwithstanding any law to the contrary, in an order approving a minor’s 
contract as described in this part, the court shall require that fifteen percent 
(15%) of the minor’s gross earnings pursuant to the contract be set aside by the 
minor’s employer in trust and shall be paid to the trustee appointed by the 
court so that it may be invested in an account or other savings plan, and 
preserved for the benefit of the minor until the minor reaches the age of 
majority. The court may also require that more than fifteen percent (15%) of 
the minor’s gross earnings be set aside in trust, in an account or other savings 
plan, and preserved for the benefit of the minor, upon request of the minor’s 
parent or legal guardian, or the minor, through the minor’s guardian ad litem. 
Gross earnings for the purpose of this section refers to those funds earned and 
received by the minor pursuant to the terms of the contract and does not 
include those funds applied towards recoupment pursuant to the contract. 


History. Section to Section References. 
Acts 2003, ch. 168, § 1. This section is referred to in § 50-5-220. 
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Section 

50-6-101. Short title — Controlling law. [Applicable to injuries occurring on and after July 1, 
2014.) 

50-6-101. Short title. [Applicable to injuries occurring prior to July 1, 2014.] 

50-6-102. Chapter definitions. [Applicable to injuries occurring on and after July 1, 2014.] 

50-6-102. Chapter definitions. [Applicable to injuries occurring prior to July 1, 2014.] 

50-6-103. Scope of chapter. [Applicable to injuries occurring on and after July 1, 2014.] 

50-6-103. Scope of chapter. [Applicable to injuries occurring prior to July 1, 2014.] 

50-6-104. Election of corporate officer to be exempt from chapter. [Applicable to injuries occurring 
on and after July 1, 2014.] 

50-6-104. Election of corporate officer to be exempt from chapter. [Applicable to injuries occurring 
prior to July 1, 2014.] 

50-6-105. Relief associations or funds for benefit of employees, spouses and dependents unaf- 
fected. [Applicable to injuries occurring both prior to and on and after July 1, 2014.] 

50-6-106. Employments not covered. [Applicable to injuries occurring on and after July 1, 2014.] 


Section 


50-6-106. 
50-6-107. 


50-6-108. 


50-6-108. 
50-6-109. 


50-6-110. 


50-6-110. 


50-6-111. 


50-6-112. 


50-6-113. 
50-6-113. 
50-6-114. 
50-6-115. 
50-6-116. 
50-6-116. 
50-6-117. 
50-6-118. 
50-6-118. 
50-6-119. 
50-6-120. 
50-6-121. 
50-6-121. 


50-6-122. 


50-6-122. 


50-6-123. 
50-6-123. 


50-6-124. 


50-6-124. 


50-6-125. 
50-6-125. 
50-6-126. 


50-6-126. 
50-6-127. 
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Employments not covered. [Applicable to injuries occurring prior to July 1, 2014.] 

Application to coal mine operators and employees. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 

Right to compensation exclusive. [Applicable to injuries occurring on and after July 1, 
2014.] 

Right to compensation exclusive. [Applicable to injuries occurring prior to July 1, 2014.] 

Nonperformance of statutory duty not relieved. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 

Injuries not covered — Drug and alcohol testing. [Applicable to injuries occurring on and 
after July 1, 2014.] 

Injuries not covered — Drug and alcohol testing. [Applicable to injuries occurring prior 
to July 1, 2014.] 

Defenses not available to employer failing to secure payment of compensation. [Appli- 
cable to injuries occurring prior to July 1, 2014.] 

Actions against third persons — Attorney’s fees — Distribution of recovery — Limita- 
tions period. [Applicable to injuries occurring both prior to and on and after July 1, 
2014.] 

Liability of principal contractor, intermediate contractor or subcontractor. [Applicable to 
injuries occurring on and after July 1, 2014.] 

Liability of principal contractor, intermediate contractor or subcontractor. [Applicable to 
injuries occurring prior to July 1, 2014.] 

Supremacy of chapter — Setoffs for payments by disability plan. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 

Extraterritorial application of chapter. [Applicable to injuries occurring both prior to 
and on and after July 1, 2014.] 

Construction of chapter. [Applicable to injuries occurring on and after July 1, 2014.] 

Construction of chapter. [Applicable to injuries occurring prior to July 1, 2014.] 

Suits by corporation officer against employer. [Applicable to injuries occurring prior to 
July 1, 2014.) 

Penalties. [Applicable to injuries occurring on and after July 1, 2014.] 

Penalties. [Applicable to injuries occurring prior to July 1, 2014.] 

Information awareness program. [Applicable to injuries occurring both prior to and on 
and after July 1, 2014.] 

Liability of construction design professionals. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 

Advisory council on workers’ compensation. [Applicable to injuries occurring on and 
after July 1, 2014.] 

Advisory council on workers’ compensation. [Applicable to injuries occurring prior to 
July 1, 2014.] 

Case management and utilization review — Use of HMOs and PPOs — Legislative 
intent — Claims by health care providers. [Applicable to injuries occurring on and 
after July 1, 2014.] 

Case management and utilization review — Use of HMOs and PPOs — Legislative 
intent — Claims by health care providers — Collection agencies — Reports to credit 
bureau. [Applicable to injuries occurring prior to July 1, 2014.] 

Case management system for coordinating medical care services. [Applicable to injuries 
occurring on and after July 1, 2014.] 

Case management system for coordinating medical care services. [Applicable to injuries 
occurring prior to July 1, 2014.] 

Utilization review system — Pre-admission review — Penalties for rendering excessive 
or inappropriate services — Legislative intent — Treatment guidelines. [Applicable 
to injuries occurring on and after July 1, 2014.] 

Utilization review system — Pre-admission review — Penalties for rendering excessive 
or inappropriate services — Legislative intent. [Applicable to injuries occurring prior 
to July 1, 2014.] 

Medical payment committee. [Applicable to injuries occurring on and after July 1, 
2014.) 

Medical care and cost containment committee. [Applicable to injuries occurring prior to 
July 1, 2014.] 

Medical director. [Applicable to injuries occurring on and after July 1, 2014.] 

Medical director. [Applicable to injuries occurring prior to July 1, 2014.] 

Public awareness program concerning workers’ compensation fraud — Investigations 
and referrals. [Applicable to injuries occurring on and after July 1, 2014.] 
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50-6-127. 


50-6-128. 


50-6-128. 


50-6-129. 
50-6-130. 
50-6-131. 
50-6-131. 
50-6-132. 
50-6-133. 
50-6-134. 


50-6-134. 
50-6-135. 


50-6-201. 
50-6-201. 
50-6-202. 


50-6-202. 
50-6-203. 


50-6-203. 


50-6-204. 


50-6-204. 


50-6-205. 


50-6-205. 


50-6-206. 
50-6-207. 
50-6-207. 
50-6-208. 


50-6-208. 


50-6-209. 
50-6-210. 
50-6-210. 


50-6-211. 
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Public awareness program concerning workers’ compensation fraud — Investigations 
and referrals. [Applicable to injuries occurring prior to July 1, 2014.] 

Penalty for employer causing compensable claim to be paid by health insurance or 
failing to provide necessary medical treatment. [Applicable to injuries occurring on 
and after July 1, 2014.] 

Penalty for employer causing compensable claim to be paid by health insurance or 
failing to provide necessary medical treatment. [Applicable to injuries occurring prior 
to July 1, 2014.] 

[Repealed.] 

[Repealed.] 

Confidentiality of medical records. [Applicable to injuries occurring on and after July 1, 
2014.) 

Confidentiality of medical records. [Applicable to injuries occurring prior to July 1, 
2014.] 

Report of employers who fail to provide coverage. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 

Continuing education programs on workers’ compensation. [Applicable to injuries 
occurring prior to July 1, 2014.] 

Annual review. [Applicable to injuries occurring on and after July 1, 2014.] 

Annual review. [Applicable to injuries occurring prior to July 1, 2014.] 

Medical advisory committee. [Applicable to injuries occurring on and after July 1, 2014.] 


Part 2. Claims and Payment of Compensation 


Notice of injury. [Applicable to injuries occurring on and after July 1, 2014.] 

Notice of injury. [Applicable to injuries occurring prior to July 1, 2014.] 

Electronic submission and processing of medical bills. [Applicable to injuries occurring 
on and after July 1, 2014.] 

Contents and service of notice. [Applicable to injuries occurring prior to July 1, 2014.] 

Limitation of time, claims and actions. [Applicable to injuries occurring on and after 
July 1, 2014.] 

Limitation of time, claims and actions. [Applicable to injuries occurring prior to July 1, 
2014.) 

Medical treatment, attendance and hospitalization — Release of medical records — 
Reports — Disputes — Reimbursement or payment of expenses — Burial expenses — 
Physical examinations — Pain management — Impairment ratings. [Applicable to 
injuries occurring on and after July 1, 2014.] 

Medical treatment, attendance and hospitalization — Release of medical records — 
Reports — Disputes — Reimbursement or payment of expenses — Burial expenses — 
Physical examinations — Pain management. [Applicable to injuries occurring prior to 
July 1, 2014.] 

Period of compensation — Maximum amount — Notice of payment, change or nonpay- 
ment — Records — Notice of controversy. [Applicable to injuries occurring on and 
after July 1, 2014.] 

Period of compensation — Maximum amount — Notice of payment, change or nonpay- 
ment — Records — Notice of controversy. [Applicable to injuries occurring prior to 
July 1, 2014.) 

Settlements. [Applicable to injuries occurring prior to July 1, 2014.] 

Schedule of compensation. [Applicable to injuries occurring on and after July 1, 2014.] 

Schedule of compensation. [Applicable to injuries occurring prior to July 1, 2014.] 

Subsequent permanent injury after sustaining previous permanent injury — Second 
injury fund — Disbursement — Settlement authority. [Applicable to injuries occur- 
ring on and after July 1, 2014.] 

Subsequent permanent injury after sustaining previous permanent injury — Second 
injury fund — Disbursement — Pilot project for legal defense of administrator — 
Settlement authority. [Applicable to injuries occurring prior to July 1, 2014.] 

Maximum compensation. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.) 

Dependents — Compensation payments. [Applicable to injuries occurring on and after 
July 1, 2014.] 

Dependents — Compensation payments. [Applicable to injuries occurring prior to July 
1, 2014.] 

Contribution to payment of compensation by two or more employers — Agreement 
between employers. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.) 


Section 


50-6-212. 
50-6-212. 
50-6-213. 


50-6-214. 


50-6-214. 


50-6-215. 


50-6-216. 
50-6-217. 


50-6-218. 
50-6-219. 
50-6-220. 
50-6-221. 
50-6-222. 
50-6-223. 


50-6-224. 
50-6-225. 


50-6-225. 


50-6-226. 
50-6-226. 
50-6-227. 
50-6-228. 
50-6-229. 
50-6-229. 
50-6-230. 
50-6-231. 
50-6-232. 
50-6-232. 


50-6-233. 


50-6-233. 


50-6-234. 


50-6-234. 
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Hernia or rupture. [Applicable to injuries occurring on and after July 1, 2014.] 

Hernia or rupture. [Applicable to injuries occurring prior to July 1, 2014.] 

Epileptics — Election not to be covered by certain provisions — Revocation. [Applicable 
to injuries occurring both prior to and on and after July 1, 2014.] 

Responsibility for payment of benefits and loss adjustment expenses between insurance 
carrier and self-insured employer. [Applicable to injuries occurring on and after July 
1, 2014.] 

Responsibility for payment benefits and loss adjustment expenses between insurance 
carrier and self-insured employer. [Applicable to injuries occurring prior to July 1, 
2014.) 

Rental and assignment of PPO network rights. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 

Ombudsman program. [Applicable to injuries occurring on and after July 1, 2014.] 

Workers’ compensation appeals board. [Applicable to injuries occurring on and after 
July 1, 2014.] 

Appointment of judges on the workers’ compensation appeals board. [Applicable to 
injuries occurring on and after July 1, 2014.] 

Education and training program for workers’ compensation mediators, judges, chief 
judge, ombudsman and judges of the workers’ compensation appeals board. [Appli- 
cable to injuries occurring on and after July 1, 2014.] 

[Reserved.] 

Receipts for payments. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 

Preference or priority of rights of compensation. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 

Exemption and nonassignability of compensation claims — Exceptions to nonassign- 
ability. [Applicable to injuries occurring both prior to and on and after July 1, 2014.] 

Limitation of actions. [Applicable to injuries occurring prior to July 1, 2014.] 

Appeal if dissatisfied or aggrieved by judgment. [Applicable to injuries occurring on and 
after July 1, 2014.] 

Submission of claim to court upon failure to agree on compensation — Special workers’ 
compensation appeals panel — Impasse. [Applicable to injuries occurring prior to 
July 1, 2014.] 

Fees of attorneys and physicians, and hospital charges. [Applicable to injuries occurring 
on and after July 1, 2014.] 

Fees of attorneys and physicians, and hospital charges. [Applicable to injuries occurring 
prior to July 1, 2014.] 

Alien dependents of deceased employee — Payment to consular officer or representative 
— Bond — List of dependents. [Applicable to injuries occurring prior to July 1, 2014.] 

Copies of settlements and releases — Filing. [Applicable to injuries occurring prior to 
July 1, 2014.] 

Commutation to lump sum payment with consent of court. [Applicable to injuries 
occurring on and after July 1, 2014.] 

Commutation to lump sum payment with consent of court. [Applicable to injuries 
occurring prior to July 1, 2014.] 

Awards and agreed settlements — Finality. [Applicable to injuries occurring prior to 
July 1, 2014.] 

Lump sum payments final — Modification of periodic payments for more than six 
months. [Applicable to injuries occurring prior to July 1, 2014.] 

Present value of future installments — Deposit in trust releasing employer — Trustee 
to make payments. [Applicable to injuries occurring on and after July 1, 2014.] 

Present value of future installments — Deposit in trust releasing employer — Trustee 
to make payments. [Applicable to injuries occurring prior to July 1, 2014.] 

Enforcement powers of administrator — Referral of vocational rehabilitation cases — 
Promulgation of rules and regulations to implement chapter. [Applicable to injuries 
occurring on and after July 1, 2014.] 

Enforcement power of commissioner — Referral of vocational rehabilitation cases — 
Promulgation of rules and regulations to implement chapter. [Applicable to injuries 
occurring prior to July 1, 2014.] 

Discontinuance or change in temporary disability benefits by employer — Resumption 
or increase of benefits. [Applicable to injuries occurring on and after July 1, 2014.] 

Discontinuance or change in temporary disability benefits by employer — Resumption 
or increase of benefits. [Applicable to injuries occurring prior to July 1, 2014.] 
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Section 


50-6-235. 
50-6-235. 
50-6-236. 
50-6-236. 
50-6-237. 
50-6-237. 


50-6-238. 


50-6-238. 


50-6-239. 


50-6-239. 
50-6-240. 
50-6-240. 


50-6-241. 


50-6-241. 


50-6-242. 


50-6-242. 


50-6-243. 
50-6-244. 
50-6-244. 
50-6-245. 


50-6-246. 


50-6-301. 
50-6-302. 


50-6-303. 
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Depositions by physicians — Written medical report — Admissibility — Schedule for 
charges. [Applicable to injuries occurring on and after July 1, 2014.] 

Depositions by physicians — Written medical report — Admissibility — Schedule for 
charges. [Applicable to injuries occurring prior to July 1, 2014.] 

Workers’ compensation mediators program. [Applicable to injuries occurring on and 
after July 1, 2014.] 

Workers’ compensation specialists. [Applicable to injuries occurring prior to July 1, 
2014.) 

Court of workers’ compensation claims. [Applicable to injuries occurring on and after 
July 1, 2014.] 

Purpose of benefit review conference — Paid representation required to be by licensed 
attorney. [Applicable to injuries occurring prior to July 1, 2014.] 

Appointment of workers’ compensation judges — Duties of judges — Appointment of 
chief judge of the court of workers’ compensation claims — Duties of chief judge — 
Appointment of clerk of the court of workers’ compensation claims — Duties of clerk. 
[Applicable to injuries occurring on and after July 1, 2014.] 

Assistance of workers’ compensation specialist in determining award of benefits — 
Authority of specialist — Refunds — Specialist’s determination as evidence — 
Penalty for noncompliance with specialist’s order. [Applicable to injuries occurring 
prior to July 1, 2014.] 

Request of hearing after issuance of dispute certification notice — Issuance of notice — 
Permission required to present issues not certified by mediator — Conduct of 
hearings — Hearings of disputes on expedited basis — Discovery disputes —Penal- 
ties for failure to comply with orders — Filing fees — Judicial review of orders. 
[Applicable to injuries occurring on and after July 1, 2014.] 

Motion for benefit review conference — Motion for expedited adjudication — Specialists. 
[Applicable to injuries occurring prior to July 1, 2014.] 

Approval or rejection of settlement agreements. [Applicable to injuries occurring on and 
after July 1, 2014.] 

Settlement agreement at conference — Written agreement or settlement — Report on 
unresolved issues — Filing. [Applicable to injuries occurring prior to July 1, 2014.] 

Maximum permanent partial disability awards for claims arising after July 1, 2004 but 
before July 1, 2014 — Public policy regarding legal immigration. [Applicable to 
injuries occurring on and after July 1, 2014] 

Maximum permanent partial disability award for causes arising on or after August 1, 
1992 — Reconsideration of industrial disability issue — Awards for claims arising 
after July 1, 2004 — Public policy regarding legal immigration. [Applicable to injuries 
occurring prior to July 1, 2014.] 

Additional disability benefits —- Award of permanent partial disability benefits for 
permanent medical impairment in certain cases — Specific documented findings 
required — Employees not eligible or authorized to work in the United States under 
federal immigration laws are ineligible. [Applicable to injuries occurring on and after 
July 1, 2014.] 

Award of permanent partial disability benefits for permanent medical impairment in 
certain cases — Illegal immigrants ineligible. [Applicable to injuries occurring prior 
to July 1, 2014.] 

Agreements to receive payments greater than the schedule provides — Applicability. 
[Applicable to injuries occurring prior to July 1, 2014.] 

Statistical data form for assessment of workers’ compensation system — Penalty for 
noncompliance. [Applicable to injuries occurring on and after July 1, 2014.] 

Statistical data form for assessment of workers’ compensation system — Penalty for 
noncompliance. [Applicable to injuries occurring prior to July 1, 2014.] 

Judgments with multiple findings and separate awards. [Applicable to injuries occur- 
ring both prior to and on and after July 1, 2014.] 

Rules and regulations governing medical impairment rating. [Applicable to injuries 
occurring prior to July 1, 2014.] 


Part 3. Occupational Diseases 


“Occupational diseases” defined. [Applicable to injuries occurring prior to July 1, 2014.] 

Retroactivity — Coal worker’s pneumoconiosis, effect of federal law. [Applicable to 
injuries occurring both prior to and on and after July 1, 2014.] 

Compensation and benefits. [Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 


Section 


50-6-304. 


50-6-305. 


50-6-306. 


50-6-307. 


50-6-401. 
50-6-402. 


50-6-403. 
50-6-404. 


50-6-405. 


50-6-405. 


50-6-406. 


50-6-406. 


50-6-407. 
50-6-407. 
50-6-408. 
50-6-409. 
50-6-410. 
50-6-411. 
50-6-411. 
50-6-412. 
50-6-413. 


50-6-414. 


50-6-415. 
50-6-415. 


50-6-416. 
50-6-417. 


50-6-418. 
50-6-418. 


50-6-419. 
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Last employer liable. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 

Notice of contraction of disease and claim for compensation. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 

Statute of limitations. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 

Waiver of compensation for aggravation of condition. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


Part 4. Insurance 


Authority to write insurance — Tax. [Applicable to injuries occurring both prior to and 
on and after July 1, 2014.] 

Classification of risks and premiums — Filing — Approval. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 

[Repealed.] 

Bond or certificate. [Applicable to injuries occurring both prior to and on and after July 
1, 2014.] 

Compensation insurance or proof of financial ability required — Self insurers — 
Payment of premiums — Excess catastrophe reinsurance coverage — Authority and 
duty of administrator. [Applicable to injuries occurring on and after July 1, 2014.] 

Compensation insurance or proof of financial ability required — Self insurers — 
Payment of premiums — Excess catastrophe reinsurance coverage — Authority and 
duty of commissioner. [Applicable to injuries occurring prior to July 1, 2014.] 

Evidence of compliance to be filed — Penalty for failing to comply — Liability to 
employee in damages — Defenses. [Applicable to injuries occurring on and after July 
1, 2014.] 

Evidence of compliance to be filed — Penalty for failing to comply — Liability to 
employee in damages — Defenses. [Applicable to injuries occurring prior to July 1, 
2014.] 

Certificate of compliance with insurance provisions. [Applicable to injuries occurring on 
and after July 1, 2014.] 

Certificate of compliance with insurance provisions. [Applicable to injuries occurring 
prior to July 1, 2014.] 

Mandatory policy provisions. [Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 

Policy provision concerning agreement to pay benefits. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 

Violations of § 50-6-405. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 

Misclassification of employees by construction service providers. [Applicable to injuries 
occurring on and after July 1, 2014.] 

Misclassification of employees by construction service providers. [Applicable to injuries 
occurring prior to July 1, 2014.] 

Penalties for noncompliance with insurance requirements. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 

In-state claims office or adjuster required — Authority of office or adjuster. [Applicable 
to injuries occurring both prior to and on and after July 1, 2014.] 

Experience modification factors — Notification of employers — Failure to give timely 
notification. [Applicable to injuries occurring both prior to and on and after July 1, 
2014.] 

Data collection — Reporting data. [Applicable to injuries occurring on and after July 1, 
2014.] 

Data collection — Reporting data. [Applicable to injuries occurring prior to July 1, 
2014.] 

[Repealed.] 

Dispute of experience modification factor. [Applicable to injuries occurring both prior to 
and on and after July 1, 2014.] 

Rating plans based on drug-free workplace program participation. [Applicable to 
injuries occurring on and after July 1, 2014.) 

Rating plans based on drug-free workplace program participation. [Applicable to 
injuries occurring prior to July 1, 2014.] 

Rules governing settlement of workers’ compensation claims. [Applicable to injuries 
occurring on and after July 1, 2014.] 
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Section 


50-6-419. 
50-6-420. 


50-6-421. 


50-6-421. 


50-6-501. 
50-6-501. 


50-6-502. 


50-6-502. 


50-6-503. 
50-6-504. 
50-6-505. 


50-6-601. 
50-6-602. 
50-6-603. 
50-6-604. 
50-6-605. 
50-6-606. 


50-6-607. 
50-6-608. 


50-6-609. 
50-6-609. 
50-6-610. 
50-6-611. 
50-6-612. 
50-6-613. 
50-6-614. 
50-6-615. 
50-6-616. 
50-6-617. 
50-6-618. 
50-6-619. 


50-6-620. 
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Rules governing settlement of workers’ compensation claims. [Applicable to injuries 
occurring prior to July 1, 2014.] 

Legislative intent. [Applicable to injuries occurring both prior to and on and after July 
1, 2014.] 

Requesting and obtaining information on employer workers’ compensation insurance 
policies to ensure compliance with law — Confidentiality — What constitutes public 
record. [Applicable to injuries occurring on and after July 1, 2014.] 

Requesting and obtaining information on employer workers’ compensation insurance 
policies to ensure compliance with law — Confidentiality — What constitutes public 
record. [Applicable to injuries occurring prior to July 1, 2014.] 


Part 5. Safe Employment Practices 


Establishment of safety committees — Reporting by insurance companies — Civil 
penalty. [Applicable to injuries occurring on and after July 1, 2014.] 
Establishment of safety committees — Reporting by insurance companies — Civil 


penalty. [Applicable to injuries occurring prior to July 1, 2014.] 

Rules governing committees — Duties of committees — Training — Operation under 
collective bargaining agreement. [Applicable to injuries occurring on and after July 1, 
2014.) 

Rules governing committees — Duties of committees — Training — Operation under 
collective bargaining agreement. [Applicable to injuries occurring prior to July 1, 
2014.) 

[Repealed.] 

[Repealed.] 

Civil liability of labor organization. [Applicable to injuries occurring both prior to and on 
and after July 1, 2014.] 


Part 6. Workers’ Compensation Insurance Fund Act of 1992 


Short title — Establishment of competitive state workers’ compensation insurance fund. 
[Applicable to injuries occurring both prior to and on and after July 1, 2014.] 

Part definitions. [Applicable to injuries occurring both prior to and on and after July 1, 
2014.] 

Purpose and organization of fund. [Applicable to injuries occurring both prior to and on 
and after July 1, 2014.] 

Board of directors — Members. [Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 

Management of fund. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 

Powers of board. [Applicable to injuries occurring both prior to and on and after July 1, 
2014.) 

[Repealed.] 

Nonliability of board members, officers or employees. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 

Scope of insurance by fund. [Applicable to injuries occurring on and after July 1, 2014.] 

Scope of insurance by fund. [Applicable to injuries occurring prior to July 1, 2014.] 

Powers of fund. [Applicable to injuries occurring both prior to and on and after July 1, 
2014.) 

[Repealed.] 

[Repealed.] 

[Repealed.] 

[Repealed.] 

Property of fund — Fund employees. [Applicable to injuries occurring both prior to and 
on and after July 1, 2014.] 

Appropriations prohibited except as provided in § 50-6-621. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 

Fund not a state agency. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.) 

Rules for sale of coverage by agents. [Applicable to injuries occurring both prior to and 
on and after July 1, 2014.] 

Annual report required. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 

Contents of annual report. [Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 


Section 


50-6-621. 


50-6-622. 


50-6-623. 


50-6-623. 


50-6-702. 


50-6-703. 


50-6-704. 


50-6-705. 


50-6-801. 


50-6-802. 


50-6-803. 


50-6-901. 


50-6-902. 


50-6-902. 


50-6-903. 


50-6-904. 


50-6-905. 


50-6-906. 


50-6-907. 


50-6-908. 


50-6-909. 


50-6-910. 


50-6-911. 


50-6-912. 
50-6-913. 
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Bonds, appropriation for start-up costs. [Applicable to injuries occurring both prior to 
and on and after July 1, 2014.] 

Start-up of operations. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 

Submission and review of organizational and operating plans. [Applicable to injuries 
occurring on and after July 1, 2014.] 

Submission and review of organizational and operating plans. [Applicable to injuries 
occurring prior to July 1, 2014.] 


Part 7. Interlocal Agreements by Electric Cooperatives and Municipal Utilities 
50-6-701. 


Part definitions. [Applicable to injuries occurring both prior to and on and after July 1, 
2014.] 

Authorization to enter interlocal agreements — General assembly findings. [Applicable 
to injuries occurring both prior to and on and after July 1, 2014.] 

Association captive insurance companies as administrators for certain entities. [Appli- 
cable to injuries occurring both prior to and on and after July 1, 2014.] 

Liability — Participation in other arrangements — No implied repeal. [Applicable to 
injuries occurring both prior to and on and after July 1, 2014.] 

Liberal construction. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 


Part 8. Uninsured Employers Fund 


Creation — Legislative intent — Uses of fund. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 

Request for benefits from fund. [Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 

Payment of benefits constitutes satisfaction of judgment — Recovery from employer. 
[Applicable to injuries occurring both prior to and on and after July 1, 2014.] 


Part 9. Construction Services Providers 


Part definitions. [Applicable to injuries occurring both prior to and on and after July 1, 
2014.] 

Requirement that construction services providers carry workers’ compensation insur- 
ance — Exemptions — Election by subcontractor. [Applicable to injuries occurring on 
and after July 1, 2014.] 

Requirement that construction services providers carry workers’ compensation insur- 
ance — Exemptions — Election by subcontractor. [Applicable to injuries occurring 
prior to July 1, 2014.] 

Criteria for applying for exemption. [Applicable to injuries occurring both prior to and 
on and after July 1, 2014.] 

Application for construction services provider registration. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 

Filing of application — Issuance of notice — Publication on registry — Correction of 
documents filed with secretary of state — Address and change of address. [Applicable 
to injuries occurring both prior to and on and after July 1, 2014.] 

Refusal by secretary of state to file application — Reversal or modification by court — 
Hearing — Appeal. [Applicable to injuries occurring both prior to and on and after 
July 1, 2014.] 

Term of validity of exemption — Renewal. [Applicable to injuries occurring both prior to 
and on and after July 1, 2014.] 

Revocation of exemption by provider or secretary of state. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 

Reinstatement of exemption. [Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 

Action to recover damages. [Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 

Notice to public of exemptions — Web site — Additions and deletions from registry. 
[Applicable to injuries occurring both prior to and on and after July 1, 2014.] 

Fees. [Applicable to injuries occurring both prior to and on and after July 1, 2014.] 

Creation of employee misclassification education and enforcement fund — Costs of 
administration. [Applicable to injuries occurring on and after July 1, 2014.] 
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Section 
50-6-913. 
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Creation of employee misclassification education and enforcement fund — Costs of 


administration. [Applicable to injuries occurring prior to July 1, 2014.] 


50-6-914. 


Liability of general contractor, intermediate contractor or subcontractor for injured 


employee — Claims. [Applicable to injuries occurring both prior to and on and after 


July 1, 2014.] 
50-6-915. 
to and on and after July 1, 2014.] 
50-6-916. 


Records not open — Exception for registry. [Applicable to injuries occurring both prior 


Contractor may require a certificate of workers’ compensation insurance. [Applicable to 


injuries occurring both prior to and on and after July 1, 2014.] 


50-6-917. 


Coverage by a policy of workers’ compensation issued through assigned risk plan. 


[Applicable to injuries occurring both prior to and on and after July 1, 2014.] 


50-6-918. 


Annual recommendations regarding programs and services funded through the em- 


ployee misclassification education and enforcement fund. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 


50-6-919. 
50-6-920. 


[Repealed.] 


1, 2014.] 
50-6-921. 


Offense — Violation. [Applicable to injuries occurring both prior to and on and after July 


Effective date of exemption — Maintaining exemption under prior law. [Applicable to 


injuries occurring both prior to and on and after July 1, 2014.] 


Compiler’s Notes. 

Pursuant to § 50-6-101, as amended by the 
Workers’ Compensation Reform Act of 2013, 
Acts 2013, ch. 289, the amendments by that act 
apply to injuries occurring on and after July 1, 
2014, and prior law governs claims having a 
date of injury prior to July 1, 2014. For ease of 
reference, the prior law has been maintained in 


this volume in a distinctive typeface following 
each current law section, along with bracketed 
language following the section headings indi- 
cating that the section is applicable to injuries 
occurring prior to July 1, 2014. Those sections 
that were not amended by Acts 2018, ch. 289 
are indicated as applicable to injuries occurring 
both prior to and on and after July 1, 2014. 


PART 1 
GENERAL PROVISIONS 


50-6-101. Short title — Controlling law. [Applicable to injuries occur- 
ring on and after July 1, 2014.] 


This chapter shall be cited to as the “Workers’ Compensation Law” and shall 
be controlling for any claim for workers’ compensation benefits for an injury, as 
defined in this chapter, when the date of injury is on or after July 1, 2014. All 
claims having a date of injury prior to July 1, 2014, shall be governed by prior 


law. 


History. 

Acts 1919, ch: 123, - $15" Shan. “Supp., 
§ 3608a137; Code 1932, § 6851; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-901; 
Acts 2013, ch. 289, § 3. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote the section which read: “This chapter 
shall be known and may be cited as the ‘Work- 


999 


ers’ Compensation Law.’”. 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 


50-6-101 


mentation of the act, the act shall take effect 
April 29, 2013. 


Cross-References. 
Ridesharing, applicability of workers’ com- 
pensation provisions, § 65-19-203. 


Section to Section References. 
This chapter is referred to in §§ 4-3-1405, 
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4-3-1408, 8-50-901, 9-8-402, 13-7-117, 13-7-211, 
29-22-1001, 29-34-303, 29-34-503, 41-6-205, 47- 
51-102, 48-249-112, 48-249-205, 50-1-704, 50-7- 
404, 50-9-103, 56-4-206, 56-4-207, 56-8-105, 56- 
26-133, 56-27-106, 56-30-107, 56-47-102, 56-47- 
103, 56-60-103, 58-1-230, 58-8-111, 59-8-415, 
61-2-105, 62-6-506, 62-43-106, 65-19-203, 68- 
202-210. 


50-6-101. Short title. [Applicable to injuries occurring prior to July 1, 2014.] 


This chapter shall be known and may be cited as the “Workers’ Compensation Law.” 


History. 

Acts 1919, ch. 123, § 1; Shan. Supp., § 3608a137; 
Code 1932, § 6851; impl. am. Acts 1980, ch. 534, § 1; 
T.C.A. (orig. ed.), § 50-901. 


Cross-References. 
Ridesharing, applicability of workers’ compensation pro- 
visions, § 65-19-203. 


Law Reviews. 

Employer not Liable for Manager’s Egregious Misconduct 
(Timothy S. Bland and Licia M. Williams), 37 No. 10 Tenn. 
B.J. 17 (2001). 

Long Arm: Does OSHA’s Reach Extend to Employees 
Working at Home on Company-Provided Computers? 
(Linda S. Peterson), 36 No. 11 Tenn. B.J. 14 (2000). 


Mass Tort Litigation in Tennessee (Paul Campbell, III and 
Hugh J. Moore, Jr.), 53 Tenn. L. Rev. 221 (1986). 

Products Liability and Workers’ Compensation — Malk- 
iewicz v. R.R. Donnelley & Sons Co.: Shielding the 
Guarantor under the Tennessee Workers’ Compensation 
Law, 22 Mem. St. U.L. Rev. 611 (1992). 

The Exclusiveness of an Employee’s Workers’ Compen- 
sation Remedy Against his Employer (Joseph H. King, Jr.), 
55 Tenn. L. Rev. 405 (1988). 

The OSHA Hazard Communication Standard (Gary C. 
Shockley), 25 No. 5 Tenn. B.J. 22 (1989). 

The Rights of Nonsmokers in Tennessee, 54 Tenn. L. 
Rev. 671 (1987). 

1985 Tennessee Survey: Selected Developments in 
Tennessee Law, 53 Tenn. L. Rev. 415 (1986). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. —Invalid Provision — Elision. 

. Nature and Effect of Statute. 

. Application and Scope. 

. Election of Remedies. 

. Purpose. 

. What Constitutes Accident. 

. Statute as Part of Employment Contracts. 
9. Nature of Employment Contracts. 

10. Disavowing Contractual Obligations. 

11. Federal Courts. 

12. Evidence. 

13. False Statement in Employment Application. 
14. Working Conditions. 

15. Indemnity of Third-Party Tortfeasor by Employer. 
16. Medical Experts. 

17. Common Law Tort Rights. 

18. Retaliatory Discharge. 

19. Black Lung Benefits Act. 

20. Punitive Damages. 

21. Frivolous Appeals. 

22. Federal Employers’ Liability Act. 

23. Exhaustion of Remedies. 


OnNoarh Wh — 


1. Constitutionality. 

This statute does not violate Tenn. Const., art. |, § 8, 
providing that no man shall be taken or disseized of his 
freehold, or in any manner deprived of his life, liberty or 
property but by the judgment of his peers or the law of the 


land. Scott v. Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 
844, 1919 Tenn. LEXIS 27 (1919). 

Constitutional prohibition against express repeal of laws 
without reciting in title or body substance of laws repealed 
does not render this statute invalid since it only repeals by 
implication. Scott v. Nashville Bridge Co., 143 Tenn. 86, 223 
S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

This statute does not violate the provision of Tenn. 
Const., art. |, § 21 that no man’s particular services or 
property shall be taken or applied to public use, without just 
compensation. Scott v. Nashville Bridge Co., 143 Tenn. 86, 
223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

This statute is not violative of Tenn. Const., art. |, § 6, 
upon the ground that it denies trial by jury, because the 
parties by accepting the act waive the right of trial by jury, 
and hence are not deprived of that right, for the statute is 
elective and if its provisions are accepted, it thereby 
becomes a part of the contract of employment. Scott v. 
Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 844, 1919 
Tenn. LEXIS 27 (1919). 

This statute does not deprive the employee of his 
property without due process of law in violation of U.S. 
Const., amend. 14. Scott v. Nashville Bridge Co., 143 Tenn. 
86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

This statute is not unconstitutional in that it undertakes to 
make an election for, and a binding contract upon, a minor 
employee, since the statute endows a minor, for its 
purpose, with power to elect. Scott v. Nashville Bridge Co., 
143 Tenn. 86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

Constitutional prohibition against act containing two 
subjects was not contravened because both the original act 
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and its title provided a system of workers’ compensation 
and also a system of liability or accident insurance. Scott v. 
Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 844, 1919 
Tenn. LEXIS 27 (1919). 

Original act and title were not contrary to constitutional 
requirements that act and title contain only one subject, in 
that they provided revenue for the state and compensation 
to employees by providing for fines after conviction upon 
violation of certain of its provisions and by appropriating 
from state revenues sums necessary to effectuate the 
purpose of the act. Scott v. Nashville Bridge Co., 143 Tenn. 
86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

This statute is elective, and therefore cannot be declared 
to be discriminative. Vantrease v. Smith, 143 Tenn. 254, 227 
S.W. 1023, 1920 Tenn. LEXIS 15 (1920). 

This act is not invalid as contrary to Tenn. Const., art. Il, 
§ 17 or art. XI, § 8. Mitchell v. Usilton, 146 Tenn. 419, 242 
S.W. 648, 1921 Tenn. LEXIS 24 (1921). 

No action for punitive damages is allowable in a workers’ 
compensation case. Liberty Mut. Ins. Co. v. Stevenson, 212 
Tenn. 178, 368 S.W.2d 760, 1963 Tenn. LEXIS 410 (1963). 


2. —Invalid Provision — Elision. 

This statute was not unconstitutional as a whole by 
reason of the invalidity of the provision allowing fees to 
county judges or chairmen of county courts, because such 
provision may be elided. Scott v. Nashville Bridge Co., 143 
Tenn. 86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 


3. Nature and Effect of Statute. 

This statute deprived the employee coming under its 
provisions of the ordinary remedy for negligence resulting in 
injury, and substituted compensation for injury by accident 
arising out of and in course of employment, without 
reference to negligence, actual or imputed, on the part of 
the employer. Partee v. Memphis Concrete Pipe Co., 155 
Tenn. 441, 295 S.W. 68, 1926 Tenn. LEXIS 64 (1927). 

Negligence of employer is not taken into account in 
cases arising under this statute. Morrison v. Tennessee 
Consol. Coal Co., 162 Tenn. 523, 39 S.W.2d 272, 1930 
Tenn. LEXIS 118 (1931). 

The compensation law is both elective and contractual. 
Hammett v. Vogue, Inc., 179 Tenn. 284, 165 S.W.2d 577, 
1942 Tenn. LEXIS 22 (1942). 

The Workers’ Compensation Act constitutes a complete 
substitute for the previous remedies in tort on the part of the 
employee. Liberty Mut. Ins. Co. v. Stevenson, 212 Tenn. 
178, 368 S.W.2d 760, 1963 Tenn. LEXIS 410 (1963). 

The statute is not a social welfare law. Smith v. 
Tennessee Furniture Industries, Inc., 212 Tenn. 291, 369 
S.W.2d 721, 1963 Tenn. LEXIS 423 (1963). 

Workers’ Compensation Law is a creature of the general 
assembly, and any change in its structure must come from 
the general assembly and not from the courts. Lindsey v. 
Hunt, 215 Tenn. 406, 384 S.W.2d 441, 1964 Tenn. LEXIS 
527 (1964), rehearing denied, Lindsey v. Hunt, 215 Tenn. 
406, 387 S.W.2d 344, 1965 Tenn. LEXIS 505 (1964), 
overruled, Betts v. Tom Wade Gin, 810 S.W.2d 140, 1991 
Tenn. LEXIS 174 (Tenn. 1991); Cordell v. Sky Rides of Am., 
Inc., 218 Tenn. 485, 404 S.W.2d 488, 1966 Tenn. LEXIS 
647 (1966), overruled, Betts v. Tom Wade Gin, 810 S.W.2d 
140, 1991 Tenn. LEXIS 174 (Tenn. 1991); Aerosol Corp. of 
South v. Johnson, 222 Tenn. 339, 435 S.W.2d 832, 1968 
Tenn. LEXIS 435 (1968). 
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Although Workers’ Compensation Law is to be liberally 
construed to accomplish its intended purposes, it is not a 
social welfare statute. Smith v. Tennessee Furniture Indus- 
tries, Inc., 212 Tenn. 291, 369 S.W.2d 721, 1963 Tenn. 
LEXIS 423 (1963); Bishop Baking Co. v. Forgey, 538 
S.W.2d 602, 1976 Tenn. LEXIS 493 (Tenn. 1976). 


4. Application and Scope. 

Employees hired in another state could maintain an 
action in Tennessee for benefits under the Tennessee 
Workers’ Compensation Act where they incurred accidental 
injury while in the scope and course of their employment in 
Tennessee. Millican v. Liberty Mut. Ins. Co., 224 Tenn. 604, 
460 S.W.2d 842, 1970 Tenn. LEXIS 362 (1970). 

The workers’ compensation laws should be rationally but 
liberally construed to promote and adhere to the act’s 
purposes of securing benefits to those workers who fall 
within its coverage. Lindsey v. Smith & Johnson, Inc., 601 
S.W.2d 923, 1980 Tenn. LEXIS 472 (Tenn. 1980). 

Supreme Court of Tennessee thinks that a physician 
discharging a patient to home, knowing that the patient will 
be confined to a bed and unable to ambulate or perform 
other functions without assistance, and knowing that the 
patient will require care such as changing wound dressings 
Or requiring other such attention, must certainly contemplate 
that nursing services will be required. The statute requires 
only that a physician “order” the services, not that the order 
be reduced to writing. Long v. Mid-Tennessee Ford Truck 
Sales, Inc., 160 S.W.3d 504, 2005 Tenn. LEXIS 225 (Tenn. 
2005), rehearing denied, — $.W.3d —, 2005 Tenn. LEXIS 
360 (Tenn. Apr. 18, 2005). 


5. Election of Remedies. 

Employee’s execution of agreement that compensation 
would be payable until terminated in accordance with 
Indiana workers’ compensation law and his acceptance of 
benefits thereunder constituted a valid and binding election 
to receive benefits under Indiana law, thus precluding him 
from the awarding of benefits under Tennessee law. 
Clevinger v. Burlington Motor Carriers, 925 S.W.2d 518, 
1996 Tenn. LEXIS 462 (Tenn. Special Workers’ Comp. App. 
Panel 1996). 


6. Purpose. 

The general purpose of compensation laws is to provide 
compensation for loss of earning power or capacity sus- 
tained by workers through injuries in industry. Mathis v. J. L. 
Forrest & Sons, 188 Tenn. 128, 216 S.W.2d 967, 1949 
Tenn. LEXIS 323 (1949). 

The Workers’ Compensation Law was enacted simply to 
compensate for disability of the employee occurring under 
certain specified conditions while such employee is working 
for the employer, and the purpose of the Occupational 
Disease Statute is the same. Norton v. Standard Coosa- 
Thatcher Co., 203 Tenn. 649, 315 S.W.2d 245, 1958 Tenn. 
LEXIS 230 (1958); Smith v. Tennessee Furniture Industries, 
Inc., 212 Tenn. 291, 369 S.W.2d 721, 1963 Tenn. LEXIS 
423 (1963). 

The policy of the law is for a speedy trial on the issues 
of liability. Stovall v. General Shoe Corp., 204 Tenn. 358, 
321 S.W.2d 559, 1959 Tenn. LEXIS 288 (1959). 

One of the purposes of the statute is to increase the right 
of employees to be compensated for injuries growing out of 
their employment. W. S. Dickey Mfg. Co. v. Moore, 208 
Tenn. 576, 347 S.W.2d 493, 1961 Tenn. LEXIS 323 (1961). 
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7. What Constitutes Accident. 

When a condition has developed gradually over a period 
of time resulting in a definite work-connected, unexpected, 
fortuitous injury, \it is an “accident” within the Workers’ 
Compensation Act, T.C.A. § 50-6-101 et seq., and is 
compensable. Conroy v. Carter Automotive Products Corp., 
640 S.W.2d 831, 1982 Tenn. LEXIS 360 (Tenn. 1982). 

Mental disability incurred when plaintiff, a driver's license 
examiner, was assaulted on the premises of her employer's 
driver's license testing center, was a sufficiently acute, 
sudden or unexpected emotional stress to support the 
finding of “injury by accident” which arose out of plaintiff's 
employment. Beck v. State, 779 S.W.2d 367, 1989 Tenn. 
LEXIS 467 (Tenn. 1989). 


8. Statute as Part of Employment Contracts. 

The provisions of this law are written into every contract 
of employment covered thereby. Scott v. Nashville Bridge 
Co., 143 Tenn. 86, 223 S.W. 844, 1919 Tenn. LEXIS 27 
(1919): Kennedy v. Columbian Casualty Co., 163 Tenn. 312, 
43 $.W.2d 201, 1931 Tenn. LEXIS 118 (1931); Tidwell v. 
Chattanooga Boiler & Tank Co., 163 Tenn. 420, 43 S.W.2d 
221, 1931 Tenn. LEXIS 131 (1931), rehearing denied, 163 
Tenn. 648, 45 S.W.2d 528, 1931 Tenn. LEXIS 162 (1931). 

A widow, claiming the benefits of the act, is bound by all 
the terms which the law wrote into her husband’s contract 
of employment. Battle Creek Coal & Coke Co. v. Martin, 155 
Tenn. 34, 290 S.W. 18, 1926 Tenn. LEXIS 16 (1927). 

Under this law the relation of employer and employee is 
contractual, and the terms of the law are to be read as a 
part of every contract of service between those subject to its 
terms. Basham v. Southeastern Motor Truck Lines, Inc., 184 
Tenn. 532, 201 S.W.2d 678, 1947 Tenn. LEXIS 407 (1947). 

The Workers’ Compensation Act of Tennessee imposes 
its terms upon all contracts of employment that it covers. 
Hudnall v. S & W Constr. Co. of Tennessee, Inc., 60 Tenn. 
App. 743, 451 S.W.2d 858, 1969 Tenn. App. LEXIS 343 
(Tenn. Ct. App. 1969). 


9. Nature of Employment Contracts. 

The agreement between an employer and an employee 
under this law is in the nature of an insurance contract. 
Hughes v. Elliott, 162 Tenn. 188, 35 S.W.2d 387, 1930 
Tenn. LEXIS 78 (1931). 


10. Disavowing Contractual Obligations. 

An employee cannot be allowed to claim benefits paid by 
his employer under a contract providing for health care and 
at the same time be allowed to disavow key provisions of 
the contract. If the employee were permitted to do so, the 
logical result would be for the employer to delay any and all 
disability payments until it could be judicially determined 
whether its liability to the employee was under the disability 
plan contract or under the Workers’ Compensation Act. 
There would be no other way for the employer to avoid the 
possibility of having to pay twice for the same disability. This 
procedure would result in a hardship to the employee, and 
thus defeat the purpose of both the Workers’ Compensation 
Act and the disability plan, as it would inevitably delay 
payments and thus deprive the employee of sustenance at 
the time of his greatest need. Allen v. Consolidated 
Aluminum Corp., 688 S.W.2d 64, 1985 Tenn. LEXIS 495 
(Tenn. 1985). 


11. Federal Courts. 
Federal court cannot give the Workers’ Compensation 
Law a construction which conflicts with holdings of the 
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Tennessee supreme court. Anderson v. Royal Indem. Co., 
169 F. Supp. 122, 1958 U.S. Dist. LEXIS 3287 (D. Tenn. 
1958). 


12. Evidence. 

Since negligence is not involved in workers’ compensa- 
tion proceedings, evidence of negligence of employer or 
employer's staff nurse in treating employee in clinic was 
irrelevant and inadmissible in compensation proceeding to 
recover for death of employee. Poe v. E. |. Dupont 
Denemours & Co., 224 Tenn. 683, 462 S.W.2d 480, 1970 
Tenn. LEXIS 392 (1970). 

Plaintiff introduced insufficient evidence for a jury to have 
concluded that she was discharged for asserting her rights 
under the workers’ compensation law. Thomason v. Better- 
Bilt Aluminum Prods., Inc., 831 S.W.2d 291, 1992 Tenn. 
App. LEXIS 26 (Tenn. Ct. App. 1992). 


13. False Statement in Employment Application. 

The following factors must be present before a false 
statement in an employment application will bar benefits: (1) 
the employee must have knowingly and willfully made a 
false representation as to his physical condition; (2) the 
employer must have relied upon the false representation 
and this reliance must have been a substantial factor in the 
hiring; and (3) there must have been a causal connection 
between the false representation and the injury. Federal 
Copper & Aluminum Co. v. Dickey, 493 S.W.2d 463, 1973 
Tenn. LEXIS 503 (Tenn. 1973); Liberty Mut. Ins. Co. v. 
Taylor, 590 S.W.2d 920, 1979 Tenn. LEXIS 523 (Tenn. 
1979). 

The Workers’ Compensation Law contains no explicit 
provisions relative to making of false statements by an 
applicant for employment, but an employee who has willfully 
misrepresented or failed to disclose material information 
regarding his physical condition should not be permitted 
recovery merely because the general assembly failed to 
anticipate the problem. Federal Copper & Aluminum Co. v. 
Dickey, 493 S.W.2d 463, 1973 Tenn. LEXIS 503 (Tenn. 
1973). 


14. Working Conditions. 

Any recourse against employer for failure to furnish 
employee a safe place to work or to protect employee from 
third party assaults on parking lot was under Workers’ 
Compensation Act. Thomas v. General Electric Co., 494 
S.W.2d 493, 1973 Tenn. LEXIS 410 (Tenn. 1973). 


15. Indemnity of Third-Party Tortfeasor by Employer. 
An employer who has paid an injured employee benefits 
under the Workers’ Compensation Law is not liable for 
indemnity to a third-party tortfeasor under the Tennessee 
active-passive negligence doctrine since, in view of § 50- 
6-108, the employer could share no common tort liability 
with the third-party tortfeasor. Dawn v. Essex Conveyors, 
Inc., 498 F.2d 921, 1974 U.S. App. LEXIS 8036 (6th Cir. 
Tenn. 1974), cert. denied, Process Equipment Engineering 
Co. v. Tennessee Eastman Co., 419 U.S. 1040, 95 S. Ct. 
528, 42 L. Ed. 2d 317, 1974 U.S. LEXIS 3534 (1974). 


16. Medical Experts. 

Absolute certainty on the part of a medical expert is not 
necessary to support a workers’ compensation award. 
Stratton-Warren Hardware v. Parker, 557 S.W.2d 494, 1977 
Tenn. LEXIS 674 (Tenn. 1977). 
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17. Common Law Tort Rights. 

A worker's common law right to bring a personal tort 
action against a person other than his employer was neither 
extinguished nor created by the Tennessee workers’ com- 
pensation statute. Hodge v. Southern Ry., App. D.C., 415 
A.2d 543, 1980 D.C. App. LEXIS 300 (1980). 


18. Retaliatory Discharge. 

The retaliatory discharge cause of action is intended to 
prevent employers from relieving themselves of their obli- 
gations under the workers’ compensation laws. Sasser v. 
Averitt Express, Inc., 839 S.W.2d 422, 1992 Tenn. App. 
LEXIS 403 (Tenn. Ct. App. 1992). 

Tennessee courts do, in fact, have the equitable remedy 
of reinstatement available to them when an employee is 
discharged for seeking workers’ compensation benefits. 
Sasser v. Averitt Express, Inc., 839 S.W.2d 422, 1992 Tenn. 
App. LEXIS 403 (Tenn. Ct. App. 1992). 


19. Black Lung Benefits Act. 

The Tennessee Workers’ Compensation Law, T.C.A. 
§ 50-6-101 et seq., incorporated by reference both the 
presumptions and standards created by the Black Lung 
Benefits Act of 1972 (30 U.S.C. §§ 901, 902, 921-925, 
931-941 and 951) and the regulations used to determine 
eligibility for black lung disability payments. Solomon v. Old 
Republic Ins. Co., 664 S.W.2d 70, 1984 Tenn. LEXIS 726 
(Tenn. 1984). 


20. Punitive Damages. 
Punitive damages are not recoverable in workers’ com- 
pensation cases. Anderson v. Dean Truck Line, Inc., 682 


Collateral References. 
Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of sudden stimuli 
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S.W.2d 900, 1984 Tenn. LEXIS 897 (Tenn. 1984), super- 
seded by statute as stated in, Arnold v. Travelers Ins. Co., 
— §.W.2d —, 1990 Tenn. LEXIS 440 (Tenn. Nov. 26, 1990). 


21. Frivolous Appeals. 

A factual or legal dispute will preclude an award of 
damages for frivolous appeals. Anderson v. Dean Truck 
Line, Inc., 682 S.W.2d 900, 1984 Tenn. LEXIS 897 (Tenn. 
1984), superseded by statute as stated in, Arnold v. 
Travelers Ins. Co., — S.W.2d —, 1990 Tenn. LEXIS 440 
(Tenn. Nov. 26, 1990). 


22. Federal Employers’ Liability Act. 

An employee of a railroad engaged in interstate com- 
merce would not be covered by this chapter if the federal 
courts’ interpretation of the federal Employers’ Liability Act 
(45 U.S.C. § 51 et seq.) would bring the employee within 
the coverage of that act. Petty v. Tennken R., Inc., 722 
S.W.2d 386, 1986 Tenn. LEXIS 851 (Tenn. 1986). 


23. Exhaustion of Remedies. 

Although the Tennessee Workers’ Compensation Act, 
T.C.A. § 50-6-101 et seq., was a remedial statute and was 
to be equitably construed under T.C.A. § 50-6-116, an 
employee’s administrative remedies were not effectively 
exhausted for T.C.A. §§ 50-6-203(a) and 50-6-225(a)(1) 
purposes by the Tennessee Department of Labor’s long 
period of inaction on the employee’s request for assistance 
under T.C.A. § 50-6-238. Chapman v. Davita, Inc., 380 
S.W.3d 710, 2012 Tenn. LEXIS 643 (Tenn. Sept. 21, 2012). 


involving nonpersonnel action — compensability under 
particular circumstances. 84 A.L.R.5th 249. 


50-6-102. Chapter definitions. [Applicable to injuries occurring on and 


after July 1, 2014.] 


As used in this chapter, unless the context otherwise requires: 
(1) “Administrator” means the chief administrative officer of the division 
of workers’ compensation of the department of labor and workforce 


development; 


(2) “AMA guides” means the 6th edition of the American Medical Associa- 
tion Guides to the Evaluation of Permanent Impairment, American Medical 
Association, until a new edition is designated by the general assembly in 
accordance with § 50-6-204(k)(2)(A). The edition that is in effect on the date 
the employee is injured is the edition that shall be applicable to the claim; 

(3)(A) “Average weekly wages” means the earnings of the injured em- 
ployee in the employment in which the injured employee was working at 
the time of the injury during the period of fifty-two (52) weeks immediately 
preceding the date of the injury divided by fifty-two (52); but if the injured 
employee lost more than seven (7) days during the period when the injured 
employee did not work, although not in the same week, then the earnings 
for the remainder of the fifty-two (52) weeks shall be divided by the 
number of weeks remaining after the time so lost has been deducted; 
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(B) Where the employment prior to the injury extended over a period of 
less than fifty-two (52) weeks, the method of dividing the earnings during 
that period by the number of weeks and parts of weeks during which the 
employee earned wages shall be followed; provided, that results just and 
fair to both parties will be obtained; 

(C) Where, by reason of the shortness of the time during which the 
employee has been in the employment of the employer, it is impracticable 
to compute the average weekly wages as defined in this subdivision (3), 
regard shall be had to the average weekly amount that, during the first 
fifty-two (52) weeks prior to the injury or death, was being earned by a 
person in the same grade, employed at the same work by the same 
employer, and if there is no such person so employed, by a person in the 
same grade employed in the same class of employment in the same 
district; 

(D) Wherever allowances of any character made to any employee in lieu 
of wages are specified as part of the wage contract, they shall be deemed 
a part of the employee’s earnings; 

(4) [Deleted by 2013 amendment, effective July 1, 2014.] 

(5) “Case management” means medical case management or the ongoing 
coordination of medical care services provided to an injured or disabled 
employee on all cases where medical care expenses are expected to exceed a 
threshold; 

(6) “Commissioner” means the commissioner of labor and workforce 
development; 

(7) “Construction design professional” means: 

(A) Any person possessing a valid registration or license entitling that 
person to practice the technical profession of architecture, engineering, 
landscape architecture or land surveying in this state; 

(B) Any corporation, partnership, firm or other legal entity authorized 
by law to engage in the technical profession of architecture, engineering, 
landscape architecture or land surveying in this state; or 

(C) Any person, firm or corporation providing interior space planning or 
design in this state; 

(8) “Court of workers’ compensation claims” means the adjudicative 
function within the division of workers’ compensation; 

(9) “Department” means the department of labor and workforce 
development; 

(10) “Division” or “division of workers’ compensation” means the division 
of workers’ compensation of the department of labor and workforce 
development; 

(11)(A) “Employee” includes every person, including a minor, whether 

lawfully or unlawfully employed, the president, any vice president, secre- 

tary, treasurer or other executive officer of a corporate employer without 
regard to the nature of the duties of the corporate officials, in the service 
of an employer, as employer is defined in subdivision (12), under any 
contract of hire or apprenticeship, written or implied. Any reference in this 
chapter to an employee who has been injured shall, where the employee is 
dead, also include the employee’s legal representatives, dependents and 
other persons to whom compensation may be payable under this chapter; 
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(B) “Employee” includes a sole proprietor or a partner who devotes full 
time to the proprietorship or partnership and elects to be included in the 
definition of employee by filing written notice of the election with the 
division at least thirty (30) days before the occurrence of any injury or 
death, and may at any time withdraw the election by giving notice of the 
withdrawal to the division; 

(C) The provisions of this subdivision (11) allowing a sole proprietor or 
a partner to elect to come under this chapter shall not be construed to deny 
coverage of the sole proprietor or partner under any individual or group 
accident and sickness policy the sole proprietor or partner may have in 
effect, in cases where the sole proprietor or partner has elected not to be 
covered by this chapter, for injuries sustained by the sole proprietor or 
partner that would have been covered by this chapter had the election 
been made, notwithstanding any provision of the accident and sickness 
policy to the contrary. Nothing in this section shall require coverage of 
occupational injuries or sicknesses, if occupational injuries or sicknesses 
are not covered under the terms of the policy without reference to 
eligibility for workers’ compensation benefits; 

(D) Ina work relationship, in order to determine whether an individual 
is an “employee,” or whether an individual is a “subcontractor” or an 
“independent contractor,” the following factors shall be considered: 

(i) The right to control the conduct of the work; 

Gi) The right of termination; 

(iii) The method of payment; 

(iv) The freedom to select and hire helpers; 

(v) The furnishing of tools and equipment; 

(vi) Self-scheduling of working hours; and 

(vii) The freedom to offer services to other entities; 

(E) “Employee” does not include a construction services provider, as 
defined in § 50-6-901, if the construction services provider is: 

(i) Listed on the registry established pursuant to part 9 of this 
chapter as having a workers’ compensation exemption and is working in 
the service of the business entity through which the provider obtained 
such an exemption; 

(ii) Not covered under a policy of workers’ compensation insurance 
maintained by the person or entity for whom the provider is providing 
services; and 

(iii) Rendering services on a construction project that: 

(a) Is not a commercial construction project, as defined in § 50-6- 

901; or 

(b) Is a commercial construction project, as defined in § 50-6-901, 
and the general contractor for whom the construction services pro- 
vider renders construction services complies with § 50-6-914(b)(2); 

(12) “Employer” includes any individual, firm, association or corporation, 
the receiver or trustee of the individual, firm, association or corporation, or 
the legal representative of a deceased employer, using the services of not less 
than five (5) persons for pay, except as provided in § 50-6-902, and, in the 
case of an employer engaged in the mining and production of coal, one (1) 
employee for pay. If the employer is insured, it shall include the employer’s 
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insurer, unless otherwise provided in this chapter; 

(13) “Injury” and “personal injury” mean an injury by accident, a mental 
injury, occupational disease including diseases of the heart, lung and 
hypertension, or cumulative trauma conditions including hearing loss, 
carpal tunnel syndrome or any other repetitive motion conditions, arising 
primarily out of and in the course and scope of employment, that causes 
death, disablement or the need for medical treatment of the employee; 
provided, that: 

(A) An injury is “accidental” only if the injury is caused by a specific 
incident, or set of incidents, arising primarily out of and in the course and 
scope of employment, and is identifiable by time and place of occurrence, 
and shall not include the aggravation of a preexisting disease, condition or 
ailment unless it can be shown to a reasonable degree of medical certainty 
that the aggravation arose primarily out of and in the course and scope of 
employment; 

(B) An injury “arises primarily out of and in the course and scope of 
employment” only if it has been shown by a preponderance of the evidence 
that the employment contributed more than fifty percent (50%) in causing 
the injury, considering all causes; 

(C) An injury causes death, disablement or the need for medical 
treatment only if it has been shown to a reasonable degree of medical 
certainty that it contributed more than fifty percent (50%) in causing the 
death, disablement or need for medical treatment, considering all causes; 

(D) “Shown to a reasonable degree of medical certainty” means that, in 
the opinion of the physician, it is more likely than not considering all 
causes, as opposed to speculation or possibility; 

(E) The opinion of the treating physician, selected by the employee from 
the employer’s designated panel of physicians pursuant to § 50-6- 
204(a)(3), shall be presumed correct on the issue of causation but this 
presumption shall be rebuttable by a preponderance of the evidence; 
(14)(A) “Maximum total benefit” means the sum of all weekly benefits to 
which a worker may be entitled; 

(B) For injuries occurring on or after July 1, 1992, but before July 1, 
2009, the maximum total benefit shall be four hundred (400) weeks times 
the maximum weekly benefit, except in instances of permanent total 
disability; 

(C) For injuries occurring on or after July 1, 2009, but before July 1, 
2014, the maximum total benefit shall be four hundred (400) weeks times 
one hundred percent (100%) of the state’s average weekly wage, as 
determined pursuant to subdivision (15)(B), except in instances of perma- 
nent total disability. Temporary total disability benefits paid to the injured 
worker shall not be included in calculating the maximum total benefit; 

(D) For injuries occurring on or after July 1, 2014, the maximum total 
benefit shall be four hundred fifty (450) weeks times one hundred percent 
(100%) of the state’s average weekly wage, as determined pursuant to 
subdivision (15)(B), except in instances of permanent total disability. 
Temporary total disability benefits paid to the injured worker before the 
employee attains maximum medical improvement shall not be included in 
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calculating the maximum total benefit; 
(15)(A)G) “Maximum weekly benefit” means the maximum compensation 
payable to the worker per week; 

(ii) For injuries occurring between July 1, 1990, and June 30, 1991, 
the maximum weekly benefit shall be two hundred seventy-three dollars 
($273) per week; 

(iii) For injuries occurring on or after July 1, 1991, and before August 
1, 1992, the maximum weekly benefit shall be two hundred ninety-four 
dollars ($294) per week; 

(iv) For injuries occurring on or after August 1, 1992, and through 
June 30, 1993, the maximum weekly benefit shall be sixty-six and two 
thirds percent (66 72%) of the employee’s average weekly wage up to 
seventy-eight percent (78%) of the state’s average weekly wage, as 
determined by the department; 

(v) For injuries occurring on or after July 1, 1993, and through June 
30, 1994, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 72%) of the employee’s average weekly wage up to eighty-two 
and four-tenths percent (82.4%) of the state’s average weekly wage, as 
determined by the department; 

(vi) For injuries occurring on or after July 1, 1994, and through June 
30, 1995, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 24%) of the employee’s average weekly wage up to eighty-six 
and eight-tenths percent (86.8%) of the state’s average weekly wage, as 
determined by the department; 

(vii) For injuries occurring on or after July 1, 1995, and through June 
30, 1996, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 23%) of the employee’s average weekly wage up to ninety-one 
and two-tenths percent (91.2%) of the state’s average weekly wage, as 
determined by the department; 

(viii) For injuries occurring on or after July 1, 1996, and through June 
30, 1997, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 24%) of the employee’s average weekly wage up to ninety-five 
and six-tenths percent (95.6%) of the state’s average weekly wage as 
determined by the department; 

(ix) For injuries occurring on or after July 1, 1997, and through June 
30, 2004, the maximum weekly benefit shall be sixty-six and two thirds 
percent (66 24%) of the employee’s average weekly wage up to one 
hundred percent (100%) of the state’s average weekly wage as deter- 
mined by the department; 

(x) For injuries occurring on or after July 1, 2004, the maximum 
weekly benefit for permanent disability benefits shall be sixty-six and 
two thirds percent (66 24%) of the employee’s average weekly wage up to 
one hundred percent (100%) of the state’s average weekly wage, as 
determined by the department; and 

(xi)(a) For injuries occurring on or after July 1, 2004, through June 

30, 2005, the maximum weekly benefit for temporary disability 

benefits shall be sixty-six and two thirds percent (66 *%%) of the 

employee’s average weekly wage up to one hundred five percent 

(105%) of the state’s average weekly wage, as determined by the 
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department; and 
(b) For injuries occurring on or after July 1, 2005, the maximum 
weekly benefit for temporary disability benefits shall be sixty-six and 
two thirds percent (66 24%) of the employee’s average weekly wage up 
to one hundred ten percent (110%) of the state’s average weekly wage, 
as determined by the department; 

(B) As used in subdivision (15)(A), the state average weekly wage shall 
be determined as of the preceding January 1, and shall be adjusted 
annually using the data from the division and shall be effective on July 1 
of each year; 

(16) “Mental injury” means a loss of mental faculties or a mental or 
behavioral disorder, arising primarily out of a compensable physical injury 
or an identifiable work related event resulting in a sudden or unusual 
stimulus, and shall not include a psychological or psychiatric response due to 
the loss of employment or employment opportunities; 

(17) “Minimum weekly benefit” means the minimum compensation per 
week payable to the worker, which shall be fifteen percent (15%) of the 
state’s average weekly wage, as determined by the department; 

(18) “Specialty practice group” means a group of Tennessee licensed 
physicians, surgeons, or chiropractors providing medical care services of the 
same or similar medical specialty as each other and operating out of the 
same physical location; and 

(18) “Utilization review” means evaluation of the necessity, appropriate- 
ness, efficiency and quality of medical care services, including the prescrib- 
ing of one (1) or more Schedule II, III, or IV controlled substances for pain 
management for a period of time exceeding ninety (90) days from the initial 
prescription of such controlled substances, provided to an injured or disabled 
employee based on medically accepted standards and an objective evaluation 
of those services provided; provided, that “utilization review” does not 
include the establishment of approved payment levels, a review of medical 
charges or fees, or an initial evaluation of an injured or disabled employee by 


a physician specializing in pain management. 
(19) [Deleted by 2013 amendment, effective July 1, 2014.] 


History. 

Acts 1919, ch. 123, § 2; 1923, ch. 84, § 2; 
Shan. Supp., § 3608a138; Code 1932, § 6852; 
Acts 1941, ch. 90, § 1; 1947, ch. 139, § 1; C. 
Supp. 1950, § 6852; Acts 1961, ch. 184, § 1; 
1963, ch. 362, § 2; 1971, ch. 300, § 1; 1977, ch. 
339, § 1; 1978, ch. 499, § 1; 1978, ch. 687, § 1; 
impl. am. Acts 1980, ch. 534, §§ 1, 3; Acts 1981, 
ch. 239, § 1; T.C.A. (orig. ed.), § 50-902; Acts 
1985, ch. 393, § 1; 1988, ch. 923, § 1; 1990, ch. 
990, § 1; 1991, ch. 225, § 1; 1992, ch. 900, §§ 2, 
19, 20, 28; 1997, ch. 330, § 1; 1999, ch. 520, 
§ 41; 2002, ch. 833, §§ 4, 5; 2004, ch. 962, 
§§ 22, 23, 32; 2008, ch. 1025, § 1; 2009, ch. 599, 
8§ 1-3; 2010, ch. 1149, §§ 3, 14; 2011, ch. 416, 
$8: 2011, eh 422° S31? 2012 cen11100, So 
2018, ch. 282, § 2; 2013, ch. 289, §§ 4-9; 2014, 
ch. 903, § 1. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
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that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act shall not be construed to be 
an appropriation of funds and no funds shall be 
obligated or expended pursuant to the act un- 
less such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added subdivi- 
sion (E) in the definition of “employee”. All such 
rules and regulations shall be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5; 
provided, that the secretary of state shall per- 
mit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 416, § 10 provided that §§ 3-9 
of the act, which amended §8§ 50-6-102(12), 
50-6-204(a)(1) and (2), 50-6-206(a)(2) and (b) 
and 50-6-301, shall apply to injuries occurring 
on or after June 6, 2011. 

Acts 2011, ch. 422, § 13 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to the act and cancels prior to Febru- 
ary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 

Acts 2012, ch. 1100, § 5 provided that the 
act, which amended the definition of “utiliza- 
tion review”, shall apply to pain management, 
including the prescription of Schedule II, III, or 
IV controlled substances, prescribed on or after 
July 1, 2012. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended the definitions of “AMA 
guides”, “injury”, “maximum total benefit”, 
“mental injury” and “minimum weekly benefit”, 
deleted the definition of “workers’ compensa- 
tion specialist”, and added the definition of 
“court of workers’ compensation claims”, shall 
be known and may be cited as the “Workers’ 
Compensation Reform Act of 2013.” 


Amendments. 
The 2013 amendment by ch. 282, effective 
July 1, 2014, deleted the definition of “Benefit 
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review conference” which read: “ ‘Benefit re- 
view conference’ means a nonadversarial, infor- 
mal dispute resolution proceeding to mediate 
and resolve workers’ compensation disputes as 
provided in this chapter;”. 

The 2013 amendment by ch. 289, effective 
July 1, 2014, substituted “§ 50-6-204(k)(1)(A)” 
for “§ 50-6-204(d)(3)(C)” in the definition of 
“AMA guides”; rewrote the definition of “injury” 
which read: “ ‘Injury’ and ‘personal injury’: 

“(A) Mean an injury by accident, arising out 
of and in the course of employment, that causes 
either disablement or death of the employee; 
provided, that: 

“(j) An injury is ‘accidental’ only if the injury 
is caused by a specific incident, or set of inci- 
dents, arising out of and in the course of em- 
ployment, and is identifiable by time and place 
of occurrence; and 

“(i) The opinion of the physician, selected by 
the employee from the employer’s designated 
panel of physicians pursuant to §§ 50-6- 
204(a)(4)(A) or (a)(4)(B), shall be presumed cor- 
rect on the issue of causation but said presump- 
tion shall be rebutted by a preponderance of the 
evidence; 

“(B) Include a mental injury arising out of 
and in the course of employment; and 

“(C) Do not include: 

“(j) A disease in any form, except when the 
disease arises out of and in the course and 
scope of employment; or 

“i) Cumulative trauma conditions, hearing 
loss, carpal tunnel syndrome, or any other 
repetitive motion conditions unless such condi- 
tions arose primarily out of and in the course 
and scope of employment;”; rewrote the defini- 
tion of “maximum total benefit” which read: 
“‘*Maximum total benefit’ means the sum of all 
weekly benefits to which a worker may be 
entitled; 

“(A) For injuries occurring between July 1, 
1990, and June 30, 1991, the maximum total 
benefit shall be one hundred nine thousand two 
hundred dollars ($109,200); 

“(B) For injuries occurring on or after July 1, 
1991, and before August 1, 1992, the maximum 
total benefit shall be one hundred seventeen 
thousand six hundred dollars ($117,600); 

“(C) For injuries occurring on or after July 1, 
1992, the maximum total benefit shall be four 
hundred (400) weeks times the maximum 
weekly benefit except in instances of perma- 
nent total disability; and 

“(D) For injuries occurring on or after July 1, 
2009, the maximum total benefit shall be four 
hundred (400) times one hundred percent 
(100%) of the state’s average weekly wage, as 
determined pursuant to subdivision (14)(B), 
except in instances of permanent total disabil- 
ity. Temporary total disability benefits paid to 
the injured worker shall not be included in 
calculating the maximum total benefit;”; re- 
wrote the definition of “minimum weekly ben- 
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efit” which read: “‘Minimum weekly benefit’ 
means the minimum compensation per week 
payable to the worker; 

“(A) For injuries occurring between July 1, 
1985, and June 30, 1986, the minimum weekly 
benefit shall be twenty dollars ($20.00) per 
week; 

“(B) For injuries occurring between July 1, 
1986, and June 30, 1987, the minimum weekly 
benefit shall be twenty-five dollars ($25.00) per 
week; 

“(C) For injuries occurring between July 1, 
1987, and June 30, 1988, the minimum weekly 
benefit shall be thirty dollars ($30.00) per 
week; 

“(D) For injuries occurring on or after July 1, 
1988, and before July 1, 1993, the minimum 
weekly benefit shall be thirty-five dollars 
($35.00) per week; and 

“(E) For injuries occurring on or after July 1, 
1993, the minimum weekly benefit shall be 
fifteen percent (15%) of the state’s average 
weekly wage, as determined by the depart- 
ment;”; rewrote the definition of “mental in- 
jury” which read: “ ‘Mental injury’ means a loss 
of mental faculties or a mental or behavioral 
disorder where the proximate cause is a com- 
pensable physical injury resulting in a perma- 
nent disability, or an identifiable work-related 
event resulting in a sudden or unusual mental 
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stimulus. A mental injury shall not include a 
psychological or psychiatric response due to the 
loss of employment or employment opportuni- 
ties;”; and deleted the definition of “workers’ 
compensation specialist” or “specialist” which 
read: “‘Workers’ compensation specialist’ or 
‘specialist? means a department employee who 
provides information and communication ser- 
vices regarding workers’ compensation for em- 
ployees and employers, and who conducts ben- 
efit review conferences and performs other 
duties as provided in this chapter.”; and added 
the definition of “court of workers’ compensa- 
tion claims”. 

The 2014 amendment added the definition of 
“specialty practice group”. 


Effective Dates. 

Acts 2018, ch. 282, § 10. July 1, 2014. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 908, § 14. July 1, 2014. 


Section to Section References. 

This section is referred to in §§ 9-8-402, 
50-3-702, 50-6-204, 50-6-207, 50-6-242, 50-6- 
602, 50-6-910, 56-26-1338. 


50-6-102. Chapter definitions. [Applicable to injuries occurring prior to July 1, 2014.] 


As used in this chapter, unless the context otherwise requires: 

(1) “Administrator? means the chief administrative officer of the division of workers’ 
compensation of the department of labor and workforce development; 

(2) “AMA guides” means the 6th edition of the American Medical Association Guides to the 
Evaluation of Permanent Impairment, American Medical Association, until a new edition is 
designated by the general assembly in accordance with § 50-6-204(d)(3)(C). The edition that is 
in effect on the date the employee is injured is the edition that shall be applicable to the claim; 


(3)(A) “Average weekly wages” means the earnings of the injured employee in the 
employment in which the injured employee was working at the time of the injury during the 
period of fifty-two (52) weeks immediately preceding the date of the injury divided by fifty-two 
(52); but if the injured employee lost more than seven (7) days during the period when the 
injured employee did not work, although not in the same week, then the earnings for the 
remainder of the fifty-two (52) weeks shall be divided by the number of weeks remaining after 
the time so lost has been deducted; 

(B) Where the employment prior to the injury extended over a period of less than fifty-two 
(52) weeks, the method of dividing the earnings during that period by the number of weeks 
and parts of weeks during which the employee earned wages shall be followed; provided, that 
results just and fair to both parties will be obtained; 

(C) Where, by reason of the shortness of the time during which the employee has been 
in the employment of the employer, it is impracticable to compute the average weekly wages 
as defined in this subdivision (3), regard shall be had to the average weekly amount that, 
during the first fifty-two (52) weeks prior to the injury or death, was being earned by a person 
in the same grade, employed at the same work by the same employer, and if there is no such 
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person so employed, by a person in the same grade employed in the same class of 

employment in the same district; 

(D) Wherever allowances of any character made to any employee in lieu of wages are 
specified as part of the wage contract, they shall be deemed a part of the employee’s 
earnings; 

(4) “Benefit review conference” means a nonadversarial, informal dispute resolution proceed- 
ing to mediate and resolve workers’ compensation disputes as provided in this chapter; 

(5) “Case management” means medical case management or the ongoing coordination of 
medical care services provided to an injured or disabled employee on all cases where medical 
Care expenses are expected to exceed a threshold; 

(6) “Commissioner” means the commissioner of labor and workforce development; 

(7) “Construction design professional” means: 

(A) Any person possessing a valid registration or license entitling that person to practice 
the technical profession of architecture, engineering, landscape architecture or land surveying 
in this state; 

(B) Any corporation, partnership, firm or other legal entity authorized by law to engage in 
the technical profession of architecture, engineering, landscape architecture or land surveying 
in this state; or 

(C) Any person, firm or corporation providing interior space planning or design in this state; 
(8) “Department” means the department of labor and workforce development; 

(9) “Division” or “division of workers’ compensation” means the division of workers’ 
compensation of the department of labor and workforce development; 

(10)(A) “Employee” includes every person, including a minor, whether lawfully or unlawfully 
employed, the president, any vice president, secretary, treasurer or other executive officer of 
a corporate employer without regard to the nature of the duties of the corporate officials, in 
the service of an employer, as employer is defined in subdivision (11), under any contract of 
hire or apprenticeship, written or implied. Any reference in this chapter to an employee who 
has been injured shall, where the employee is dead, also include the employee's legal 
representatives, dependents and other persons to whom compensation may be payable 
under this chapter; 

(B) “Employee” includes a sole proprietor or a partner who devotes full time to the 
proprietorship or partnership and elects to be included in the definition of employee by filing 
written notice of the election with the division at least thirty (30) days before the occurrence 
of any injury or death, and may at any time withdraw the election by giving notice of the 
withdrawal to the division; 

(C) The provisions of this subdivision (10), allowing a sole proprietor or a partner to elect 
to come under this chapter, shall not be construed to deny coverage of the sole proprietor or 
partner under any individual or group accident and sickness policy the sole proprietor or 
partner may have in effect, in cases where the sole proprietor or partner has elected not to 
be covered by this chapter, for injuries sustained by the sole proprietor or partner that would 
have been covered by this chapter had the election been made, notwithstanding any provision 
of the accident and sickness policy to the contrary. Nothing in this section shall require 
coverage of occupational injuries or sicknesses, if occupational injuries or sicknesses are not 
covered under the terms of the policy without reference to eligibility for workers’ compensation 
benefits; 

(D) In a work relationship, in order to determine whether an individual is an “employee,” 
or whether an individual is a “subcontractor” or an “independent contractor,” the following 
factors shall be considered: 
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(i) The right to control the conduct of the work; 

(ii) The right of termination; 

(iii), The method of payment; 

(iv) The freedom to select and hire helpers; 

(v) The furnishing of tools and equipment; 

(vi) Self-scheduling of working hours; and 

(vii) The freedom to offer services to other entities; 

(E) “Employee” does not include a construction services provider, as defined in 

§ 50-6-901, if the construction services provider is: 

(i) Listed on the registry established pursuant to part 9 of this chapter as having a 
workers’ compensation exemption and is working in the service of the business entity 
through which the provider obtained such an exemption; 

(ii) Not covered under a policy of workers’ compensation insurance maintained by the 
person or entity for whom the provider is providing services; and 

(iii) Rendering services on a construction project that: 

(a) Is not a commercial construction project, as defined in § 50-6-901; or 

(b) Is a commercial construction project, as defined in § 50-6-901, and the general 
contractor for whom the construction services provider renders construction services 
complies with § 50-6-914(b)(2); 

(11) “Employer” includes any individual, firm, association or corporation, the receiver or 
trustee of the individual, firm, association or corporation, or the legal representative of a 
deceased employer, using the services of not less than five (5) persons for pay, except as 
provided in § 50-6-902, and, in the case of an employer engaged in the mining and production 
of coal, one (1) employee for pay. If the employer is insured, it shall include the employer's 
insurer, unless otherwise provided in this chapter; 

(12) “Injury” and “personal injury”: 

(A) Mean an injury by accident, arising out of and in the course of employment, that 
causes either disablement or death of the employee; provided, that: 

(i) An injury is “accidental” only if the injury is caused by a specific incident, or set of 
incidents, arising out of and in the course of employment, and is identifiable by time and 
place of occurrence; and 

(ii) The opinion of the physician, selected by the employee from the employer's 
designated panel of physicians pursuant to §§ 50-6-204(a)(4)(A) or (a)(4)(B), shall be 
presumed correct on the issue of causation but said presumption shall be rebutted by a 
preponderance of the evidence; 

(B) Include a mental injury arising out of and in the course of employment; and 
(C) Do not include: 

(i) A disease in any form, except when the disease arises out of and in the course and 
scope of employment; or 

(ii) Cumulative trauma conditions, hearing loss, carpal tunnel syndrome, or any other 
repetitive motion conditions unless such conditions arose primarily out of and in the course 
and scope of employment; 

(13)(A) “Maximum total benefit” means the sum of all weekly benefits to which a worker may 

be entitled; 

(B) For injuries occurring between July 1, 1990, and June 30, 1991, the maximum total 
benefit shall be one hundred nine thousand two hundred dollars ($109,200); 

(C) For injuries occurring on or after July 1, 1991, and before August 1, 1992, the 
maximum total benefit shall be one hundred seventeen thousand six hundred dollars 

($117,600); 
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(D) For injuries occurring on or after July 1, 1992, the maximum total benefit shall be four 
hundred (400) weeks times the maximum weekly benefit except in instances of permanent 
total disability; and 

(E) For injuries occurring on or after July 1, 2009, the maximum total benefit shall be four 
hundred (400) times one hundred percent (100%) of the state’s average weekly wage, as 
determined pursuant to subdivision (14)(B), except in instances of permanent total disability. 
Temporary total disability benefits paid to the injured worker shall not be included in 
calculating the maximum total benefit: 

(14)(A)(i) “Maximum weekly benefit” means the maximum compensation payable to the 
worker per week; 

(ii) For injuries occurring between July 1, 1990, and June 30, 1991, the maximum 
weekly benefit shall be two hundred seventy-three dollars ($273) per week; 

(iii) For injuries occurring on or after July 1, 1991, and before August 1, 1992, the 
maximum weekly benefit shall be two hundred ninety-four dollars ($294) per week; 

(iv) For injuries occurring on or after August 1, 1992, and through June 30, 1993, the 
maximum weekly benefit shall be sixty-six and two thirds percent (66 7%) of the 
employee’s average weekly wage up to seventy-eight percent (78%) of the state’s average 
weekly wage, as determined by the department; 

(v) For injuries occurring on or after July 1, 1993, and through June 30, 1994, the 
maximum weekly benefit shall be sixty-six and two thirds percent (66 7%) of the 
employee’s average weekly wage up to eighty-two and four-tenths percent (82.4%) of the 
Sstate’s average weekly wage, as determined by the department; 

(vi) For injuries occurring on or after July 1, 1994, and through June 30, 1995, the 
maximum weekly benefit shall be sixty-six and two thirds percent (66 7%) of the 
employee’s average weekly wage up to eighty-six and eight-tenths percent (86.8%) of the 
Sstate’s average weekly wage, as determined by the department; 

(vii) For injuries occurring on or after July 1, 1995, and through June 30, 1996, the 
maximum weekly benefit shall be sixty-six and two thirds percent (66 %%) of the 
employee’s average weekly wage up to ninety-one and two-tenths percent (91.2%) of the 
state’s average weekly wage, as determined by the department; 

(viii) For injuries occurring on or after July 1, 1996, and through June 30, 1997, the 
maximum weekly benefit shall be sixty-six and two thirds percent (66 7%) of the 
employee’s average weekly wage up to ninety-five and six-tenths percent (95.6%) of the 
state’s average weekly wage as determined by the department; 

(ix) For injuries occurring on or after July 1, 1997, and through June 30, 2004, the 
maximum weekly benefit shall be sixty-six and two thirds percent (66 73%) of the 
employee’s average weekly wage up to one hundred percent (100%) of the state’s average 
weekly wage as determined by the department; 

(x) For injuries occurring on or after July 1, 2004, the maximum weekly benefit for 
permanent disability benefits shall be sixty-six and two thirds percent (66 7%) of the 
employee’s average weekly wage up to one hundred percent (100%) of the state’s average 
weekly wage, as determined by the department; and 

(xi)(a) For injuries occurring on or after July 1, 2004, through June 30, 2005, the 

maximum weekly benefit for temporary disability benefits shall be sixty-six and two thirds 

percent (66 73%) of the employee’s average weekly wage up to one hundred five 
percent (105%) of the state’s average weekly wage, as determined by the department; 
and 

(b) For injuries occurring on or after July 1, 2005, the maximum weekly benefit for 
temporary disability benefits shall be sixty-six and two thirds percent (66 */3%) of the 
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employee’s average weekly wage up to one hundred ten percent (110%) of the state’s 
average weekly wage, as determined by the department; 

(B) Assused in subdivision (14)(A), the state average weekly wage shall be determined as 
of the preceding January 1, and shall be adjusted annually using the data from the division 
and shall be effective on July 1 of each year; 

(15) “Mental injury” means a loss of mental faculties or a mental or behavioral disorder where 
the proximate cause is a compensable physical injury resulting in a permanent disability, or an 
identifiable work-related event resulting in a sudden or unusual mental stimulus. A mental injury 
shall not include a psychological or psychiatric response due to the loss of employment or 
employment opportunities; 

(16)(A) “Minimum weekly benefit” means the minimum compensation per week payable to 

the worker; 

(B) For injuries occurring between July 1, 1985, and June 30, 1986, the minimum weekly 
benefit shall be twenty dollars ($20.00) per week; 

(C) For injuries occurring between July 1, 1986, and June 30, 1987, the minimum weekly 
benefit shall be twenty-five dollars ($25.00) per week; 

(D) For injuries occurring between July 1, 1987, and June 30, 1988, the minimum weekly 
benefit shall be thirty dollars ($30.00) per week; 

(E) For injuries occurring on or after July 1, 1988, and before July 1, 1993, the minimum 
weekly benefit shall be thirty-five dollars ($35.00) per week; and 

(F) For injuries occurring on or after July 1, 1993, the minimum weekly benefit shall be 
fifteen percent (15%) of the state’s average weekly wage, as determined by the department; 
(17) “Utilization review” means evaluation of the necessity, appropriateness, efficiency and 

quality of medical care services, including the prescribing of one (1) or more Schedule Il, Ill, or 
IV controlled substances for pain management for a period of time exceeding ninety (90) days 
from the initial prescription of such controlled substances, provided to an injured or disabled 
employee based on medically accepted standards and an objective evaluation of those services 
provided; provided, that “utilization review’ does not include the establishment of approved 
payment levels, a review of medical charges or fees, or an initial evaluation of an injured or 
disabled employee by a physician specializing in pain management; and 

(18) “Workers’ compensation specialist’ or “specialist” means a department employee who 
provides information and communication services regarding workers’ compensation for employ- 
ees and employers, and who conducts benefit review conferences and performs other duties as 
provided in this chapter. 


History. 

Acts 1919, ch. 123, § 2; 1923, ch. 84, § 2; Shan. Supp., 
§ 3608a138; Code 1932, § 6852; Acts 1941, ch. 90, § 1; 
1947, ch. 139, § 1; C. Supp. 1950, § 6852; Acts 1961, ch. 
184, § 1; 1963, ch. 362, § 2; 1971, ch. 300, § 1; 1977, ch. 
339, § 1; 1978, ch. 499, § 1; 1978, ch. 687, § 1; impl. am. 
Acts 1980, ch. 534, §§ 1, 3; Acts 1981, ch. 239, § 1; T.C.A. 
(orig. ed.), § 50-902; Acts 1985, ch. 393, § 1; 1988, ch. 
923, § 1; 1990, ch. 990, § 1; 1991, ch. 225, § 1; 1992, ch. 
900, §§ 2, 19, 20, 28; 1997, ch. 330, § 1; 1999, ch. 520, 
§ 41; 2002, ch. 833, §§ 4, 5; 2004, ch. 962, §§ 22, 23, 32; 
2008, ch. 1025, § 1; 2009, ch. 599, §§ 1-3; 2010, ch. 1149, 
§§ 3, 14; 2011, ch. 416, § 8; 2011, ch. 422, § 1; 2012, ch. 
1100, § 1. 


Compiler’s Notes. 
Acts 2002, ch. 833, § 6 provided that the amendment by 


that act shall apply to injuries occurring on or after July 1, 
2002. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004, 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
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through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2010, ch. 1149, § 17 provided that the provisions of 
the act shall not be construed to be an appropriation of 
funds and no funds shall be obligated or expended pursuant 
to the act unless such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part that: 

(a) The secretary of state is authorized to promulgate 
rules and regulations to effectuate the purposes of the act, 
which added subdivision (E) in the definition of “employee”. 
All such rules and regulations shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5; provided, that the secretary of 
state shall permit: 

(1) Construction services providers not currently licensed 
by the board for licensing contractors, but who qualify for a 
construction services provider registration, to apply for a 
workers’ compensation exemption on or after January 1, 
2011; and 

(2) Construction services providers licensed by the board 
for licensing contractors to apply for a workers’ compensa- 
tion exemption on or after February 1, 2011. 

Acts 2011, ch. 416, § 10 provided that §§ 3-9 of the act, 
which amended §§ 50-6-102(12), 50-6-204(a)(1) and (2), 
50-6-206(a)(2) and (b) and 50-6-301, shall apply to injuries 
occurring on or after June 6, 2011. 

Acts 2011, ch. 422, § 13 provided that if any policyholder 
chooses to cancel a policy of insurance as a result of 
obtaining an exemption pursuant to the act and cancels 
prior to February 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from the 
business in which the policy of insurance was required. 

Acts 2012, ch. 1100, § 5 provided that the act, which 
amended the definition of “utilization review’, shall apply to 
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pain management, including the prescription of Schedule II, 
Ill, or IV controlled substances, prescribed on or after July 
1, 2012. 


Cross-References. 

Community-based screening agency members, medical 
consultants, ineligibility for benefits, § 8-42-101. 

Effect on insurance policies of sole proprietor or partner’s 
election against coverage under Workers’ Compensation 
Law, § 56-26-133. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), § 529. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, §§ 5, 7, 15, 33. 


Law Reviews. 

A Package of Problems: A Suspicious Package Can 
Raise More Than Fears of Anthrax. It Could Also Present a 
Potential Liability for an Employer. (James K. Simms IV), 38 
No. 2 Tenn. B.J. 12 (2002). 

The Faragher and Ellerth Problem: Lower Courts’ Con- 
fusion Regarding the Definition of “Supervisor,” 54 Vand. L. 
Rev. 123 (2001). 

What Part of “No” Don’t You Understand?: Recent 
Developments in Workplace Sexual Harassment Law (Wil- 
liam D. Evans Jr.), 36 No. 5 Tenn. B.J. 14 (2000). 

Workers’ Compensation — “Arising Out of Employment” 
Defined, 48 Tenn. L. Rev. 515 (1981). 


Attorney General Opinions. 

Fringe benefits, such as employer contributions to an 
employee’s pension or retirement savings plan, are not 
considered earnings for purposes of computing an employ- 
ee’s rate of compensation under the Workers’ Compensa- 
tion Act, OAG 01-037 (3/19/01). 

Disaster recovery volunteers sent to a Compact state by 
the Tennessee Emergency Management Agency are not 
entitled to Tennessee workers’ compensation benefits in the 
event of death or injury, OAG 04-174 (12/17/04) 


NOTES TO DECISIONS 


Analysis 


. Employer. 

. —Basis of Liability. 

—Employment of Five Persons. 

. —Insurer as “Employer.” 

. Guarantor. 

. —Insurer’s Act as Tolling Statute of Limitations. 

. —Charities. 

. —Sufficiency of Evidence. 

. —dJury Question. 

0. Employees. 

1. —Independent Contractors and Employees Distin- 
guished. 

12. —Status of Claimant — Nature of Question. 

13. —Burden of Proof. 

14. —Presumption. 

15. —Necessity of Contract. 

16. —Regular Employee. 

17. —Part-time. 

18. —Temporary Work for Another Employer. 

19. —Last Date Worked Rule. 

20. —Loaned Employees. 
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21. —Employee of Independent Contractor. 


22. —Minors. 

23. ——Validity of Provisions as to. 
24. ——lllegal Employment — Effect. 
25. Leased Operators. 

26. — —Limitations. 


27. —Associations — Status of Members. 

28. —Corporate Officers. 

29. —Municipal Officers and Employees. 

30. —Stockholder of Employer. 

31. —Partners. 

32. —Payment of Social Security Tax — Effect. 
33. —Carrying Compensation Insurance — Effect. 
34. —Admissibility of Evidence. 

35. Maximum Total Benefit. 

36. Maximum Weekly Benefit. 

37. Average Weekly Wages. 

38. —What Constitutes Earnings. 

39. —Wages for Year as Basis of Computation. 
40. —Time Lost as Incident to Employment. 
41. —Loaned Employee. 

42. —Wages Divided by Weeks Employed. 
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. —Wages of Person of Same Grade in Same Work. 
. —Evidence of Average Weekly Wage. 

. —Bonuses and Allowances. 

. Injury by Accident. 

. —Failure to Show Compensable Accident. 

. —False Medical Information. 

. —Causal Connection — Meaning. 

. —Employment as Means of Accident. 

. —Two or More Accidents Causing Injury. 

. —Prima Facie Case of Accident — Effect. 

. —Disease or Condition Contributing to Injury. 

. —Aggravation of Preexisting Condition. 

. —Alcoholics. 

. —Subsequent Disease or Condition Resulting from 


Injury. 


. —Subsequent Injuries Following Rehabilitation. 

. —Elemental Forces. 

. —Heat Prostration, Sunstroke and Heat Exhaustion. 
. —Frostbite and Freezing. 

. —Back Injuries. 

. —Hernia. 

. —Mental Ailments and Nervous Conditions. 

. —Emotional Stress. 

. —Poisoning. 

. —Diseases. 

. —Permanent Disfigurement. 

. —Scarring. 

. —Averment of Employee — Effect. 

. —Statements in Employment Application. 

. —Evidence. 

. —Burden of Proof. 

. ——Circumstantial Evidence. 

. ——Expert Testimony. 

. ——*Rule of Reasonable Inference.” 

. — Statement in Death Certificate — Effect. 

. —Presumptions Resolved in Favor of Employee. 

. —Previous Recovery from Another Employer — Effect. 
. Arising out of and in Course of Employment. 

. —Evidence. 

. —“Arising out of’ and “In Course of” Distinguished. 
. — ‘Employment’. 

. ——Construction and Application of Term. 

. —Injury within Contemplation — Requirement. 

. —Acts for Employer's Benefit. 

. —Recreation or Social Activities. 

. —Nonbeneficial Acts. 

. —Emergency. 

. —Acts of God. 

. —Servant Engaged in Business of Both Employer and 


Self. 


. —Union Activity. 

. —Voluntary Departure from Service of Employer. 
. —Violation of Instructions. 

. —Unauthorized Absence of Employee. 

. —Right to Limit Scope of Employee’s Work. 

. —Injury on Premises While Not at Work. 

. —Injury as Result of Assault. 

. —Injury by Fellow Servant. 

. —Injury by Third Person. 


. —-—Transportation Furnished by Employer. 

. ——Transportation for Employer's Benefit. 

. —Accident Occurring on Public Way. 

. —Traveling Employees. 

. —Injuries within Scope of Employment — Examples. 
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105. —Aggravation of Condition, Weakness or Disease. 

106. —Carpal Tunnel Syndrome. 

107. —Injuries Not within Scope of Employment — Ex- 
amples. 

108. —Positional Risk Doctrine. 

109. —Street Risk Doctrine. 

110. —Practice and Procedure. 

111. ——Necessary Allegations. 

112. ——Burden of Proof. 

113. ——Rules of Evidence. 

114. ——Summary Judgment. 

115. ——Doubts Resolved in Favor of Employee. 

116. ——Inferences of Fact. 

117. ——Conjecture. 

118. Scope of Review by Supreme Court. 

119. Disability — What Constitutes. 

120. Tort Law. 


121. Notice Period. 


1. Employer. 

Sawmill operator employing 12 workers was subject to 
the Workers’ Compensation Law. Shoaf v. Fitzpatrick, 104 
F.2d 290, 1939 U.S. App. LEXIS 4129 (6th Cir. Tenn. 1939), 
cert. denied, 308 U.S. 620, 60 S. Ct. 295, 84 L. Ed. 518, 
1939 U.S. LEXIS 29 (Tenn. Dec. 11, 1939). 

Husband and wife were engaged in building business 
where they purchased several old houses for building 
material from which they constructed several new houses, 
though first house constructed was a house used as a 
residence for defendants, and were subject to the Workers’ 
Compensation Act. Brady v. Reed, 186 Tenn. 556, 212 
S.W.2d 378, 1948 Tenn. LEXIS 581 (1948). 

Defendant who operated sawmill as his regular business 
was not liable for compensation to employee of coal mine 
operated in addition to mill where he never employed over 
four men at any time at the mine. Threet v. Cox, 189 Tenn. 
477, 226 S.W.2d 86, 1949 Tenn. LEXIS 451 (1949). 

Partnership, which operated coal mine under a lease, but 
which subleased to another without recording sublease and 
without securing consent of lessor as provided by lease, 
paid premiums on insurance policy issued in its name, 
retained entire output of mine, and carried insurance 
protection for employees of mine, was the employer of a 
miner killed in accident at the mine. Douglas v. Sharp, 194 
Tenn. 11, 249 S.W.2d 999, 1952 Tenn. LEXIS 346 (1952). 

An employer's business may embrace two occupations, 
both within the Workers’ Compensation Law. Mason-Dixon 
Lines, Inc. v. Lett, 201 Tenn. 171, 297 S.W.2d 93, 1956 
Tenn. LEXIS 480 (1956). 

Where the record showed that Illinois employer brought 
only two employees to Tennessee to help erect towers, 
hired only two local men, and at no time had more than four 
employees in Tennessee, employer was not required to 
qualify under Tennessee Workers’ Compensation Law 
defining “employer,” as those using not less than five 
persons for pay. Mooney v. Stainless, Inc., 338 F.2d 127, 
1964 U.S. App. LEXIS 4741 (6th Cir. Tenn. 1964), cert. 
denied, 381 U.S. 925, 85 S. Ct. 1561, 14 L. Ed. 2d 684, 
1965 U.S. LEXIS 1173 (1965). 

Where decedent was an employee of a wholly owned 
subsidiary of the parent corporation, the parent company is 
an employer for purposes of workers’ compensation only 
where the two corporations are so completely integrated 
and commingled that neither party can realistically be 
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viewed as a separate economic entity. Latham v. Technar, 
Inc., 390 F. Supp. 1031, 1974 U.S. Dist. LEXIS 6079 (E.D. 
Tenn. 1974). 

Where plaintiff was employee of supplier of temporary 
manpower and was supplied to defendant who requested 
some temporary day labor, defendant was a coemployer 
with employment agency at the time of plaintiff's injury and 
plaintiff was limited to a cause of action under title 50, 
chapter 6 and precluded from bringing an action in 
negligence against defendant. Bennett v. Mid-South Termi- 
nals Corp., 660 S.W.2d 799, 1983 Tenn. App. LEXIS 627 
(Tenn. Ct. App. 1983). 

The definition of “employer” under the Workers’ Com- 
pensation Act, T.C.A. § 50-6-101 et seq., which includes 
the compensation insurance carrier, also includes the 
employees of the insurance carrier. Spears v. Morris & 
Wallace Elevator Co., 684 S.W.2d 620, 1984 Tenn. App. 
LEXIS 3047 (Tenn. Ct. App. 1984). 

Where a Comprehensive Employment Training Act 
worker is assigned by an agency to a business for job 
training and supervision, both the agency and the business 
are the CETA worker's employer under the provisions of the 
Workers’ Compensation Act, T.C.A. § 50-6-101 et seq. 
Jackson Housing Authority v. Auto-Owners Ins. Co., 686 
S.W.2d 917, 1984 Tenn. App. LEXIS 3363 (Tenn. Ct. App. 
1984). 

Parent corporation and subsidiary were treated as one 
employer under T.C.A. § 50-6-101 where the subsidiary 
functioned as the manufacturing and sales distribution 
agent of the parent corporation. Stigall v. Wickes Machinery, 
Div. of Wickes Corp., 801 S.W.2d 507, 1990 Tenn. LEXIS 
430 (Tenn. 1990). 


2. —Basis of Liability. 

The basis of liability under the Workers’ Compensation 
Law is the employer-employee relation. Clendening v. 
London Assurance Co., 206 Tenn. 601, 336 S.W.2d 535, 
1960 Tenn. LEXIS 409 (1960), rehearing denied, 206 Tenn. 
601, 337 S.W.2d 603, 1960 Tenn. LEXIS 424 (1960). 

Liability under the statute is based on the existence of an 
employment relationship and there is no imposition of 
liability where the alleged employee is either an indepen- 
dent contractor or a casual employee. Cromwell General 
Contractor, Inc. v. Lytle, 222 Tenn. 633, 439 S.W.2d 598, 
1969 Tenn. LEXIS 467 (1969). 

Insured was liable to insurers for workers’ compensation 
premiums for physical therapists with whom the insured 
contracted under a risk of loss provision in the parties’ 
insurance contract because: (1) the clause did not only 
apply when T.C.A. § 50-6-113 might apply; and (2) the 
insurers had to defend any suit in which a therapist sought 
workers’ compensation from the insured, even if only to find 
the therapist's status as an employee or independent 
contractor, so the insured was liable for premiums for 
shifting this litigation risk to the insurers. Cont'l Cas. Co. v. 
Theraco, Inc., — S.W.3d —, 2014 Tenn. App. LEXIS 16 
(Tenn. Ct. App. Jan. 14, 2014). 


3. —Employment of Five Persons. 

The five persons referred to need not be regularly 
engaged in work at the place of the injury, and need not 
work in the same county to make one an employer under 
act. The contract of employment and not place of accident 
governs recovery. Vantrease v. Smith, 143 Tenn. 254, 227 
S.W. 1023, 1920 Tenn. LEXIS 15 (1920). 
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The statute was amended by Acts 1923, ch. 84, § 2, so 
that its every section applies to employers who employ not 
less than five persons for pay. Ezell v. Tipton, 150 Tenn. 
300, 264 S.W. 355, 1924 Tenn. LEXIS 5 (1924). 

The burden of proof is on petitioner to show that 
employer had five or more employees. King v. Buckeye 
Cotton Oil Co., 155 Tenn. 491, 296 S.W. 3, 1926 Tenn. 
LEXIS 72, 53 A.L.R. 1086 (1927); Mayberry v. Bon Air 
Chemical Co., 160 Tenn. 459, 26 S.W.2d 148, 1929 Tenn. 
LEXIS 122 (1930). 

Workers’ compensation coverage attaches on the first 
day that five or more persons who may be classified as 
regular employees work for an employer. Ganus v. Asher, 
561 S.W.2d 756, 1978 Tenn. LEXIS 580 (Tenn. 1978); 
Garner v. Reed, 856 S.W.2d 698, 1993 Tenn. LEXIS 196 
(Tenn. 1993), rehearing denied, — $.W.2d —, 1993 Tenn. 
LEXIS 249 (Tenn. June 28, 1993). 

Once coverage attaches to an employer of five or more 
persons it may not be withdrawn solely by the device of 
reducing the work force to four or fewer regular employees. 
Ganus v. Asher, 561 S.W.2d 756, 1978 Tenn. LEXIS 580 
(Tenn. 1978). 

The five-employee limitation for workers’ compensation 
liability was not applicable to principle contractor liable 
because subcontractor failed to secure workers’ compen- 
sation insurance. Brown v. Canterbury Corp., 844 S.W.2d 
134, 1992 Tenn. LEXIS 609 (Tenn. 1992). 


4. —Insurer as “Employer.” 

In view of the definition of employer herein as including 
his insurer, notice of employer's insurer of willingness to pay 
compensation is sufficient to start running of the period of 
limitation within which suit may be brought, as provided in 
former § 50-6-224. Oman v. Delius, 162 Tenn. 192, 35 
S.W.2d 570, 1930 Tenn. LEXIS 79 (1931). 

Employee had the right to sue the insurance carrier 
without joining the employer and the mere fact that the 
statute of limitations barred his right to bring suit against the 
employer would not prevent his suing and recovering from 
the carrier where limitations had been tolled as to the 
carrier. General Acci. Fire & Life Assurance Corp. v. 
Kirkland, 210 Tenn. 39, 356 S.W.2d 283, 1962 Tenn. LEXIS 
410 (1962). 

The employer and insurer are each principals and are 
jointly and severally liable to the employee. General Acci. 
Fire & Life Assurance Corp. v. Kirkland, 210 Tenn. 39, 356 
S.W.2d 283, 1962 Tenn. LEXIS 410 (1962). 

The insurer may be sued directly by the employee for 
compensation benefits. General Guaranty Ins. Co. v. 
Scudginton, 213 Tenn. 532, 376 S.W.2d 464, 1964 Tenn. 
LEXIS 420 (1964). 


5. Guarantor. 

The guarantor of a self-insured employer's obligations is 
entitled to the same immunity as a workers’ compensation 
insurer. Malkiewicz v. R.R. Donnelley & Sons Co., 703 F. 
Supp. 49, 1989 U.S. Dist. LEXIS 290 (M.D. Tenn. 1989), 
aff'd without opinion, 932 F.2d 968, 1991 U.S. App. LEXIS 
14568 (6th Cir. Tenn. 1991). 

There is no principled distinction between the status of a 
workers’ compensation insurer and that of a guarantor who 
guarantees the employer's financial ability to comply with 
the workers’ compensation statutes. Malkiewicz v. R.R. 
Donnelley & Sons Co., 794 S.W.2d 728, 1990 Tenn. LEXIS 
306 (Tenn. 1990). 
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Inclusion of a guarantor within the definition of “em- 
ployer’ so as to afford it the benefit of exclusive remedy 
provisions is consistent with the legislative purpose of 
insuring solvent and responsible sources of recovery under 
the compensation program. Malkiewicz v. R.R. Donnelley & 
Sons Co., 794 S.W.2d 728, 1990 Tenn. LEXIS 306 (Tenn. 
1990). 


6. —Insurer’s Act as Tolling Statute of Limitations. 

Insurer's acts being for and in behalf of the employer 
under subsection (a), an agreement between an insurer and 
an employee tolled the statute of limitations, so that action 
by employee against employer was not barred. Moore v. 
Hines, 170 Tenn. 456, 95 S.W.2d 928, 1936 Tenn. LEXIS 15 
(1936). 


7. —Charities. 

An educational institution constructing a reservoir, not 
necessary for its own water supply but to provide the needs 
of a municipality for profit, is liable for compensation to a 
worker thereon. Lincoln Memorial University v. Sutton, 163 
Tenn. 298, 43 S.W.2d 195, 1931 Tenn. LEXIS 115 (1931). 

A university which was a charitable educational institution 
operating under a welfare charter was an employer within 
the meaning of this section. Smith v. Lincoln Memorial 
University, 202 Tenn. 238, 304 S.W.2d 70, 1957 Tenn. 
LEXIS 386 (1957). 


8. —Sufficiency of Evidence. 

In suit for workers’ compensation, evidence showed that 
the employers had as many as five employees at time of 
injury, notwithstanding employer's claim that part of their 
business had been sold or leased to another. Buck & 
Simmons Auto & Electric Supply Co. v. Kesterson, 194 
Tenn. 115, 250 S.W.2d 39, 1952 Tenn. LEXIS 358 (1952). 


9. —Jury Question. 

~ Submitting to the jury the question of whether the 
defendant corporation was an employer of decedent where 
decedent was killed while employed by a wholly owned 
subsidiary of defendant was not prejudicial where substan- 
tial evidence in the record supported the jury’s finding that 
the parent corporation was not an employer and where 
decedent was not a special employee of defendant corpo- 
ration. Latham v. Technar, Inc., 390 F. Supp. 1031, 1974 
U.S. Dist. LEXIS 6079 (E.D. Tenn. 1974). 


10. Employees. 

The ordinary and usual meaning of the word “employee” 
is one who is employed by another and works for wages or 
salary without regard to whether the employment is legal or 
illegal. American Surety Co. v. Clarksville, 204 Tenn. 67, 
315 S.W.2d 509, 1958 Tenn. LEXIS 247 (1958). 

In defining the term “employee” the general assembly 
intended to cover contracts for hire the making of which is 
prohibited (such as employment in certain cases of minors) 
but not those contracts, even though legal contracts of hire, 
where the acts required of the employee are themselves a 
violation of the penal statutes and the employee receives 
injuries in the performance of the required illegal acts. 
Bowers v. General Guaranty Ins. Co., 221 Tenn. 719, 430 
S.W.2d 871, 1968 Tenn. LEXIS 499 (1968). 

Employee who as part of his employment knowingly 
violated penal statutes against illegal sale of intoxicating 
liquor and who was injured in the course of making such a 
sale was not an “employee” under the statute and was not 


EMPLOYER AND EMPLOYEE 


152 


entitled to compensation. Bowers v. General Guaranty Ins. 
Co., 221 Tenn. 719, 430 S.W.2d 871, 1968 Tenn. LEXIS 
499 (1968). 

Whether a workers’ compensation claimant was an 
employee depends upon the nature of the defendant's 
business, the way it was conducted and the claimant's 
relationship to the business. Butler v. Johnson, 221 Tenn. 
366, 426 S.W.2d 515, 1968 Tenn. LEXIS 469 (1968). 

Farmer who brought load of tobacco to warehouse and 
who was told by owner that if he unloaded the tobacco he 
would be paid for it was an employee of the warehouse 
when injured while unloading the tobacco. Butler v. John- 
son, 221 Tenn. 366, 426 S.W.2d 515, 1968 Tenn. LEXIS 
469 (1968). 

The question of whether a claimant is an employee 
under this section and of whether he is a casual employee 
under § 50-6-106 are separate and distinct questions. 
Butler v. Johnson, 221 Tenn. 366, 426 S.W.2d 515, 1968 
Tenn. LEXIS 469 (1968). 

For one to be an employee of another there must be an 
express or implied agreement for the alleged employer to 
remunerate the alleged employee for his services in behalf 
of the former. Black v. Dance, 643 S.W.2d 654, 1982 Tenn. 
LEXIS 372 (Tenn. 1982). 

For comprehensive enumeration of what constitutes 
employees for hire and volunteer or gratuitous employees, 
see Hill v. King, 663 S.W.2d 435, 1983 Tenn. App. LEXIS 
650 (Tenn. Ct. App. 1983). 

Where volunteer deputy received occasional meal and 
reimbursement for mileage and expenses, the court might 
stretch the definition of “hire” if the question was whether or 
not workers’ compensation was due, but would not impute 
or imply a waiver of the common-law right to recover full 
compensation or the statutory right to recover within the 
limits of the Governmental Tort Liability Act (title 29, ch. 20) 
without real, palpable and substantial consideration; the law 
will not presume that the deputy sold his birthright for a 
mess of pottage. Hill v. King, 663 S.W.2d 435, 1983 Tenn. 
App. LEXIS 650 (Tenn. Ct. App. 1983). 

A Comprehensive Employment Training Act worker was 
an employee both of the local referring agency and of the 
business which provided the training. Jackson Housing 
Authority v. Auto-Owners Ins. Co., 686 S.W.2d 917, 1984 
Tenn. App. LEXIS 3363 (Tenn. Ct. App. 1984). 

A convict cannot make an employment contract with the 
authorities who confine him, and is not entitled to workers’ 
compensation benefits. Howard v. Uselton, 774 $.W.2d 
925, 1989 Tenn. LEXIS 383 (Tenn. 1989). 


11. —Independent Contractors and Employees Distin- 
guished. 

One employed to do work according to his own methods, 
free from control of employer, was an independent contrac- 
tor. Siskin v. Johnson, 151 Tenn. 93, 268 S.W. 630, 1924 
Tenn. LEXIS 47 (1925). 

Where the power to direct and supervise the work is 
reserved, the contractee is a servant and not an indepen- 
dent contractor. Finley v. Keisling, 151 Tenn. 464, 270 S.W. 
629, 1924 Tenn. LEXIS 80 (1924); Brademeyer v. Chicka- 
saw Bldg. Co., 190 Tenn. 239, 229 S.W.2d 323, 1950 Tenn. 
LEXIS 474 (1950). 

The mere fact that the laborer is receiving so much by 
the piece or job does not control the question as to whether 
the contractee was an independent contractor or a servant. 
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Finley v. Keisling, 151 Tenn. 464, 270 S.W. 629, 1924 Tenn. 
LEXIS 80 (1924); Mayberry v. Bon Air Chemical Co., 160 
Tenn. 459, 26 S.W.2d 148, 1929 Tenn. LEXIS 122 (1930). 

One employed at certain price per thousand feet “to cut 
and haul said timber as directed by said first party,” the 
employer having power to direct and supervise the cutting, 
was a servant, obliged to do the work strictly according to 
instructions, and not an independent contractor. Finley v. 
Keisling, 151 Tenn. 464, 270 S.W. 629, 1924 Tenn. LEXIS 
80 (1924). 

Under contract of employment whereby employer simply 
agreed to pay one for hauling lumber according to the 
amount hauled, with no relinquishment by the employer of 
the right to control the means and method by which the 
hauling was done, or to terminate the employment, the 
hauler was an employee within meaning of this section and 
not an independent contractor. Frost v. Blue Ridge Timber 
Corp., 158 Tenn. 18, 11 S.W.2d 860, 1928 Tenn. LEXIS 119 
(1928). 

The relationship of employer and employee arises where 
the former selects the latter, and may discharge him and 
may order not only that the work shall be done but also the 
mode of its performance. Mayberry v. Bon Air Chemical Co., 
160 Tenn. 459, 26 S.W.2d 148, 1929 Tenn. LEXIS 122 
(1930). 

Where petitioner agreed to paint a roof at rate of $50.00 
per hour and at a maximum labor cost of $15.00 for himself 
and helper and where there was no evidence to show any 
relinquishment by employer of his right to control the means 
and methods by which the painting was to be done, there 
was material evidence to support the chancellor's finding 
that petitioner was an employee and not an independent 
contractor. Welch v. Reiling, 170 Tenn. 698, 99 S.W.2d 216, 
1936 Tenn. LEXIS 51 (1936). 

Where owner of candy company paid social security tax 
and carried compensation insurance on traveling salesman 
who was compensated on a basis of five percent of his 
gross sales and paid his own expenses and at times as a 
sideline sold goods for other companies with the consent of 
the candy company but did not so do in the state of Georgia 
where his death occurred, such salesman was an employee 
of the candy company and not an independent contractor 
and was covered by the compensation statute. Carter v. 
Hodges, 175 Tenn. 96, 132 S.W.2d 211, 1939 Tenn. LEXIS 
16 (1939). 

In ascertaining whether a given contract establishes an 
employer-employee status or that of an independent con- 
tractor, the decisive fact always is whether the party for 
whom the work was being done had the right of control in 
the doing of that work. Brademeyer v. Chickasaw Bldg. Co., 
190 Tenn. 239, 229 S.W.2d 323, 1950 Tenn. LEXIS 474 
(1950). 

Individual injured hauling logs in own truck was entitled 
to compensation as an employee, rather than an indepen- 
dent contractor, where he was hired for an indefinite time 
and amount of work with some control of the manner of 
working, even though he is paid by the piece, particularly 
where indorsement blank on salary checks states the 
parties are subject to fair labor standards act. Bond Bros., 
Inc. v. Spence, 198 Tenn. 316, 279 S.W.2d 509, 1955 Tenn. 
LEXIS 374 (1955). 

There is no absolute formula whereby it can be deter- 
mined whether a party is an employee or independent 
contractor but the facts of each particular case have to be 
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taken into consideration and from these facts a determina- 
tion made. Barker v. Curtis, 199 Tenn. 413, 287 S.W.2d 43, 
1956 Tenn. LEXIS 339 (1956); Seals v. Zollo, 205 Tenn. 
463, 327 S.W.2d 41, 1959 Tenn. LEXIS 384 (1959); Smart 
v. Embry, 208 Tenn. 686, 348 S.W.2d 322, 1961 Tenn. 
LEXIS 340 (1961). 

One of the most widely accepted definitions of an 
independent contractor is: “One who contracts to do a piece 
of work according to his own methods without being subject 
to the control of his employer, except as to the result of the 
work, and who has the right to employ and direct the action 
of the worker independent of his employer, and free from 
any superior authority in the employer to say how specified 
work shall be done, or what the laborers shall do as the 
work progresses; one who undertakes to produce a given 
result without being in any way controlled as to the methods 
by which he attains the result.” Barker v. Curtis, 199 Tenn. 
413, 287 S.W.2d 43, 1956 Tenn. LEXIS 339 (1956); Smart 
v. Embry, 208 Tenn. 686, 348 S.W.2d 322, 1961 Tenn. 
LEXIS 340 (1961); Galloway v. Memphis Drum Service, 822 
S.W.2d 584, 1991 Tenn. LEXIS 512 (Tenn. 1991). 

In determining whether one is an employee or an 
independent contractor, it is the duty of the court to give the 
Workers’ Compensation Law a liberal construction in favor 
of the fact that he is an employee, rather than a strict 
construction. Barker v. Curtis, 199 Tenn. 413, 287 S.W.2d 
43, 1956 Tenn. LEXIS 339 (1956). 

Where petitioner contracted with coal company to mine 
coal at stated price per ton with the company to furnish 
certain equipment and the petitioner to furnish the labor and 
certain other equipment, and where petitioner paid social 
security, withheld income tax and paid into miner’s pension 
fund as to his employees but the coal company reserved 
and exercised full control of where and how the coal was to 
be mined as well as the quantity of coal and the place at 
which it was to be delivered and petitioner could have been 
discharged at any time, evidence supported finding of the 
trial court that petitioner was an employee rather than an 
independent contractor. Barker v. Curtis, 199 Tenn. 413, 
287 S.W.2d 43, 1956 Tenn. LEXIS 339 (1956). 

Where ice cream vendor was furnished with pushcart 
and products to sell at retail with unsold products being 
returned to company at close of each day, and company at 
all times kept control of equipment and products and could 
seize the products and equipment at any time and terminate 
contract with vendor, vendor was an employee rather than 
an independent contractor even though his compensation 
was the difference between the wholesale and retail prices 
of the products. Seals v. Zollo, 205 Tenn. 463, 327 S.W.2d 
41, 1959 Tenn. LEXIS 384 (1959). 

The right of a company to terminate relationship with 
claimant at will is strong evidence that claimant is an 
employee rather than an independent contractor. Seals v. 
Zollo, 205 Tenn. 463, 327 S.W.2d 41, 1959 Tenn. LEXIS 
384 (1959); Owens v. Turner, 211 Tenn. 121, 362 S.W.2d 
793, 1962 Tenn. LEXIS 348 (1962); Galloway v. Memphis 
Drum Service, 822 S.W.2d 584, 1991 Tenn. LEXIS 512 
(Tenn. 1991). 

Whether claimant is an employee or independent con- 
tractor depends upon the nature of business of the alleged 
employer, the way it is conducted and the claimant's 
relationship to that business. Seals v. Zollo, 205 Tenn. 463, 
327 S.W.2d 41, 1959 Tenn. LEXIS 384 (1959). 
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The method of payment for services supposed to be 
rendered by claimant is not controlling on question of 
whether he is an employee or independent contractor. 
Seals v. Zollo, 205 Tenn. 463, 327 S.W.2d 41, 1959 Tenn. 
LEXIS 384 (1959). 

The mere fact that employee was paid at rate of so much 
per thousand brick laid would not make him an independent 
contractor or prevent him from being an employee within 
the meaning of the Act. Clendening v. London Assurance 
Co., 206 Tenn. 601, 336 S.W.2d 535, 1960 Tenn. LEXIS 
409 (1960), rehearing denied, 206 Tenn. 601, 337 S.W.2d 
603, 1960 Tenn. LEXIS 424 (1960). 

In determining whether an individual is an employee or 
an independent contractor, the test is whether employer had 
the right to control the employee in doing his work and not 
whether that right was exercised. Owens v. Turner, 211 
Tenn. 121, 362 S.W.2d 793, 1962 Tenn. LEXIS 348 (1962). 

Carpenter hired for purpose of repairing garage door by 
owner of motor company who worked by the hour and 
intended to submit bill when job was complete was 
independent contractor and not an employee of the garage 
owner. Federated Mut. Implement & Hardware Co. v. 
Shoemaker, 211 Tenn. 523, 366 S.W.2d 129, 1963 Tenn. 
LEXIS 377 (1963). 

For determining whether worker is an employee or an 
independent contractor in workers’ compensation cases, 
one test is whether employer had a right to control 
employee in doing the work, and another, the right to 
terminate the employment at any time, such rights being 
incompatible with full contro! of the work usually enjoyed by 
independent contractor. Armstrong v. Spears, 216 Tenn. 
643, 393 S.W.2d 729, 1965 Tenn. LEXIS 610 (1965). 

Painter was employee rather than independent contrac- 
tor where he was directed by farm operator to paint trim on 
house on a particular day and complied, employment could 
be terminated at any time, regular employees were directed 
from time to time to paint farm buildings, and painting was 
an expectable, routine and inherent part of the farming 
operation. Armstrong v. Spears, 216 Tenn. 643, 393 S.W.2d 
729, 1965 Tenn. LEXIS 610 (1965). 

Factors to be considered in determining whether claim- 
ant is an employee or an independent contractor include 
right or exercise of control by asserted employer, method of 
payment, furnishing of equipment and right to fire. Fisher v. 
J. F. G. Coffee Co., 221 Tenn. 333, 426 S.W.2d 502, 1967 
Tenn. LEXIS 360 (1967). 

Where there is a contract of employment either express 
or implied the burden is on the employer to show that the 
Claimant is an independent contractor rather than an 
employee. Butler v. Johnson, 221 Tenn. 366, 426 S.W.2d 
515, 1968 Tenn. LEXIS 469 (1968). 

Plaintiff who was engaged to clean bricks on new 
buildings by the job or by number of bricks, who was not 
controlled as to means of accomplishment of end result, 
furnished major portion of tools and materials and fre- 
quently hired and paid his own employees, although on 
occasion he received help from contractors employees 
without charge, was, on the facts of the case, an indepen- 
dent contractor rather than an employee, even though 
plaintiff and building contractor may have engaged in some 
occasional consultation and experimentation with reference 
to cleaning solution to be used. Cromwell General Contrac- 
tor, Inc. v. Lytle, 222 Tenn. 633, 439 S.W.2d 598, 1969 
Tenn. LEXIS 467 (1969). 
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Among the tests for determining whether a work rela- 
tionship is that of employer-employee or of independent 
contractor are: (1) Right to control conduct of work; (2) Right 
of termination; (3) Method of payment between alleged 
employer and employee; (4) Whether or not alleged 
employee furnishes his own helpers; and (5) whether or not 
the alleged employee furnishes his own tools, but these 
tests are not absolute and are not to be applied abstractly. 
Cromwell General Contractor, Inc. v. Lytle, 222 Tenn. 633, 
439 S.W.2d 598, 1969 Tenn. LEXIS 467 (1969); Carver v. 
Sparta Electric System, 690 S.W.2d 218, 1985 Tenn. LEXIS 
499 (Tenn. 1985); Stratton v. United Inter-Mountain Tel. Co., 
695 S.W.2d 947, 1985 Tenn. LEXIS 591 (Tenn. 1985). 

So-called “relative nature of the work” test is of vital 
significance on the issue of whether an individual is an 
employee or casual employee but is of less significance 
where the question is whether the injured person is an 
employee or independent contractor. Cromwell General 
Contractor, Inc. v. Lytle, 222 Tenn. 633, 439 S.W.2d 598, 
1969 Tenn. LEXIS 467 (1969). 

Where only practical difference between truck drivers 
delivering manufacturer's products as employees and as 
“contract haulers” was that contract haulers stood to make 
more money and both types of drivers worked same hours, 
performed same duties and contracts of contract haulers 
could be terminated at any time, action of trial judge in 
finding that “contract hauler’ was employee would be 
sustained. Curtis v. Hamilton Block Co., 225 Tenn. 275, 466 
S.W.2d 220, 1971 Tenn. LEXIS 300 (1971). 

Where worker had leased a tractor from corporation to be 
used by worker in delivering gasoline and petroleum 
products for corporation, and where the lease agreement 
had provided that the leased equipment would be operated 
by the corporation’s exclusive direction and control and that 
corporation would have the right to terminate the services of 
any driver, the worker was an employee of the corporation 
rather than an independent contractor for workers’ compen- 
sation purposes. Wooten Transports, Inc. v. Hunter, 535 
S.W.2d 858, 1976 Tenn. LEXIS 587 (Tenn. 1976). 

Where defendant held a franchise to operate a taxicab 
company, and where a taxicab driver was seriously injured 
while answering one of defendant’s radio dispatches, the 
fact that the name of the company and other business 
information was painted on the vehicles, that all of the cabs 
were radio dispatched, that gasoline purchases were made 
by the drivers from defendant, that defendant supplied oil 
for each vehicle, and that defendant’s supervisors checked 
cabs for cleanliness, constituted sufficient evidence of an 
employer-employee relationship rather than of independent 
contractors, and defendant was required to compensate 
plaintiff under § 50-6-112. Nesbit v. Powell, 558 S.W.2d 
436, 1977 Tenn. LEXIS 659 (Tenn. 1977). 

Where man and his wife worked on painting and 
papering homes for mortgage company and painting was 
sometimes paid for by the hour and sometimes on square 
foot basis and papering was paid for by the roll, and he 
could set his own working hours, provide his own tools and 
hire additional helpers if he wished, he was an independent 
contractor and not an employee. Barnes v. National Mortg. 
Co., 581 S.W.2d 957, 1979 Tenn. LEXIS 442 (Tenn. 1979). 

Where: (1) Injured person was a member of a partner- 
ship and was working on the construction of a house for a 
general contractor; (2) The general contractor inspected the 
work to the extent necessary to see that the end result 
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would be according to pian but did not control the methods 
and details of the work; (3) Payment was negotiated on the 
square foot of completion basis; and (4) Such injured 
person hired and paid his own helpers and did not use the 
workers of the general contractor, such injured person was 
an independent contractor rather than an employee of the 
general contractor. Lindsey v. Smith & Johnson, Inc., 601 
S.W.2d 923, 1980 Tenn. LEXIS 472 (Tenn. 1980). 

Where defendant supplied all his own tools and workers, 
and plaintiff had no right to termination and did not deduct 
social security or income taxes from defendant’s pay- 
checks, defendant was an independent contractor. Jackson 
Sawmill, Inc. v. West, 619 S.W.2d 105, 1981 Tenn. LEXIS 
453 (Tenn. 1981). 

The fact that a company did not deduct social security or 
income taxes was not controlling in deciding whether an 
employer-employee or independent contractor relationship 
existed. Carver v. Sparta Electric System, 690 S.W.2d 218, 
1985 Tenn. LEXIS 499 (Tenn. 1985). 

The following are to be considered as means of analysis, 
not as absolutes, in the determination of an independent 
contractor or employee relationship: (1) The right to control 
the conduct of the work; (2) The right of termination; (3) The 
method of payment; (4) The freedom to select and hire 
helpers; (5) The furnishing of tools and equipment; (6) Self 
scheduling of work hours; and (7) Being free to render 
services to other entities. German v. Whaley, 760 S.W.2d 
627, 1988 Tenn. LEXIS 201 (Tenn. 1988). 

The method of payment, the freedom to select and hire 
helpers, the furnishing of tools and equipment, and the 
freedom to render services to other entities unequivocally 
established defendant as an independent contractor, and 
evidence on issues of termination and control did not 
persuasively indicate an employer-employee relationship. 
German v. Whaley, 760 S.W.2d 627, 1988 Tenn. LEXIS 201 
(Tenn. 1988); Galloway v. Memphis Drum Service, 822 
S.W.2d 584, 1991 Tenn. LEXIS 512 (Tenn. 1991). 

A party to a contract can exercise direction and control 
over the results of the work without destroying the indepen- 
dence of the contract or creating an employer-employee 
relationship. Wright v. Knox Vinyl & Aluminum Co., 779 
S.W.2d 371, 1989 Tenn. LEXIS 465 (Tenn. 1989). 

While no single factor is determinative, the supreme 
court has repeatedly emphasized the importance of the 
right to control when distinguishing employees and inde- 
pendent contractors, the relevant inquiry being whether the 
right existed, not whether it was exercised. Galloway v. 
Memphis Drum Service, 822 S.W.2d 584, 1991 Tenn. 
LEXIS 512 (Tenn. 1991). 

Method of payment does weigh toward finding an 
independent contractor relationship, but it is one factor 
among many to be considered. Galloway v. Memphis Drum 
Service, 822 S.W.2d 584, 1991 Tenn. LEXIS 512 (Tenn. 
1991). 

Where truck leasing company required driver to sign 
contract emphasizing driver's status as “independent con- 
tractor’ rather than “employee,” but could effectively termi- 
nate its relationship with driver at will, retained the respon- 
sibility for selecting the routes to be driven, required driver 
to take the most commercially reasonable route and offset 
any equipment operating costs due to a deviation in route 
against driver's earnings, penalized driver if he failed to 
meet pickup or delivery times, required driver to report daily, 
and required driver to obtain company approval before 
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taking time off from work, evidence supported chancellor's 
findings that relationship was that of employer-employee. 
Boruff v. CNA Ins. Co., 795 S.W.2d 125, 1990 Tenn. LEXIS 
277 (Tenn. 1990). 

Independent contractor status did not place the defen- 
dant outside the purview of T.C.A. § 50-6-102 as the 
defendant was performing a non-delegable duty of the 
workers’ compensation carrier when it failed to pay plain- 
tiffs claim. Davis v. Alexsis, Inc., 2 S.W.3d 228, 1999 Tenn. 
App. LEXIS 203 (Tenn. Ct. App. 1999), review or rehearing 
denied, — S.W.3d —, 1999 Tenn. LEXIS 449 (Tenn. Sept. 
13, 1999). 

Courier, who was denied insurance benefits for an injury 
sustained while making a delivery, was an employee under 
T.C.A. § 50-6-102(10)(D), rather than an independent con- 
tractor as designated in his employment contract, where the 
employer controlled the method of payment, the courier was 
required to pay for an insurance program that he did not 
want to participate in, the courier did not have control of his 
vacation schedule, the employer set the couriers work 
schedule, the courier did not have time or permission to 
Offer his services to other entities, and the employer had the 
right to terminate the courier. Dillon v. NICA, Inc., — S.W.3d 
—, 2011 Tenn. App. LEXIS 669 (Tenn. Ct. App. Dec. 14, 
2011). 

When physical therapists were required to supervise the 
therapists’ assistance, such requirement did not make the 
physical therapists the employees of an insured with whom 
the therapists contracted, for purposes of making the 
insured liable to insurers for workers’ compensation premi- 
ums for the therapists, because this was a requirement 
imposed by law that did not show whether the insured could 
exercise the requisite control over the therapists. Cont’! 
Cas. Co. v. Theraco, Inc., — S.W.3d —, 2014 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. Jan. 14, 2014). 

Insured was not liable to insurers for workers’ compen- 
sation premiums for physical therapists with whom the 
insured contracted on the theory that the therapists were 
the insured’s employees because the therapists were 
independent contractors, as there was insufficient evidence 
that the insured had the right to control how the therapists 
provided therapy. Cont’l Cas. Co. v. Theraco, Inc., — 
S.W.3d —, 2014 Tenn. App. LEXIS 16 (Tenn. Ct. App. Jan. 
14, 2014). 


12. —Status of Claimant — Nature of Question. 

If facts surrounding oral contract of employment are 
undisputed the question of determining whether claimant is 
an employee or an independent contractor is one of law. 
Brademeyer v. Chickasaw Bldg. Co., 190 Tenn. 239, 229 
S.W.2d 323, 1950 Tenn. LEXIS 474 (1950). 

If facts are undisputed question of whether claimant is an 
employee or an independent contractor is one of law. Seals 
v. Zollo, 205 Tenn. 463, 327 S.W.2d 41, 1959 Tenn. LEXIS 
384 (1959). 

A convict performing work for the county during his 
imprisonment was not under any contract, express or 
implied, and was therefore not an employee for purposes of 
the Workers’ Compensation Laws. Abrams v. Madison 
County Highway Dep't, 495 S.W.2d 539, 1973 Tenn. LEXIS 
492 (Tenn. 1973). 

Where the new hire was injured in an automobile 
accident while traveling to a training facility, she was an 
employee for purposes of T.C.A. § 50-6-102. The new hire 
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was being paid for her time at orientation; as soon as the 
orientation was over, she was to report to the nursing home 
to begin her work as a hostess at that facility. Hubble v. 
Dyer Nursing Home, 188 S.W.3d 525, 2006 Tenn. LEXIS 
301 (Tenn. 2006). 


13. —Burden of Proof. 

The burden of proof is on the employer to show that 
status of alleged employee was that of an independent 
contractor. Sledge v. Hunt, 157 Tenn. 606, 12 S.W.2d 529, 
1928 Tenn. LEXIS 227 (1928). 

Any doubt as to whether an injured worker is an 
employee or an independent contractor must be resolved in 
favor of the former. Kamarad v. Parkes, 201 Tenn. 566, 300 
S.W.2d 922, 1957 Tenn. LEXIS 335 (1957); Seals v. Zollo, 
205 Tenn. 463, 327 S.W.2d 41, 1959 Tenn. LEXIS 384 
(1959). 

Where a business relation or contract of employment, 
either express or implied, is shown, the burden is on the 
employer to show that claimant is an independent contrac- 
tor rather than an employee. Seals v. Zollo, 205 Tenn. 463, 
327 S.W.2d 41, 1959 Tenn. LEXIS 384 (1959): Galloway v. 
Memphis Drum Service, 822 S.W.2d 584, 1991 Tenn. 
LEXIS 512 (Tenn. 1991). 

Because the Workers’ Compensation Law, T.C.A. § 50- 
6-101 et seq., must be rationally but liberally construed to 
promote and adhere to the purpose of securing benefits to 
those workers who fall within its coverage, the supreme 
court will resolve doubts in favor of a finding that a worker 
is an employee rather than an independent contractor. 
Galloway v. Memphis Drum Service, 822 S.W.2d 584, 1991 
Tenn. LEXIS 512 (Tenn. 1991). 

Burden of proof is upon the employee to establish that 
the employer “had the requisite number of employees to 
bring it within the application of Tennessee’s compensation 
statute.” Mooney v. Stainless, Inc., 338 F.2d 127, 1964 U.S. 
App. LEXIS 4741 (6th Cir. Tenn. 1964), cert. denied, 381 
U.S. 925, 85 S. Ct. 1561, 14 L. Ed. 2d 684, 1965 U.S. 
LEXIS 1173 (1965). 


14, —Presumption. 

There is a rebuttable presumption that one performing 
work for another is his employee. Sledge v. Hunt, 157 Tenn. 
606, 12 S.W.2d 529, 1928 Tenn. LEXIS 227 (1928); 
Mayberry v. Bon Air Chemical Co., 160 Tenn. 459, 26 
S.W.2d 148, 1929 Tenn. LEXIS 122 (1930); Phillips v. 
Tennessee Eastman Corp., 160 Tenn. 538, 26 S.W.2d 
1051, 1929 Tenn. LEXIS 130 (1929). 

Where employment appears, the presumption is that one 
doing work is an employee and the burden is on the 
employer who seeks to be relieved from the liability arising 
from such relationship to establish an independent contrac- 
tual relationship and to show that he has relinquished his 
right to control the other and that the other did not have to 
take orders and instructions from him. Welch v. Reiling, 170 
Tenn. 698, 99 S.W.2d 216, 1936 Tenn. LEXIS 51 (1936); 
Carter v. Hodges, 175 Tenn. 96, 132 S.W.2d 211, 1939 
Tenn. LEXIS 16 (1939). 


15. —Necessity of Contract. 

No action will lie unless the parties are bound by 
contract, express or implied. Cornett v. Chattanooga, 165 
Tenn. 563, 56 S.W.2d 742, 1932 Tenn. LEXIS 86 (1933); 
Seals v. Zollo, 205 Tenn. 463, 327 S.W.2d 41, 1959 Tenn. 
LEXIS 384 (1959). 
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Recovery under the Workers’ Compensation Act, 
whether by an adult or a minor, is recovery as under a 
contract. Moore v. Nashville Union Stock Yards, Inc., 169 
Tenn. 638, 90 S.W.2d 524, 1935 Tenn. LEXIS 91 (1936). 


16. —Regular Employee. 

The amount of compensation paid and the length of time 
one is employed are not determinative of whether he is a 
regular or a casual employee, nor is it material that an 
alleged employee is related to his employer. Brady v. Reed, 
186 Tenn. 556, 212 S.W.2d 378, 1948 Tenn. LEXIS 581 
(1948); American Surety Co. v. Clarksville, 204 Tenn. 67, 
315 S.W.2d 509, 1958 Tenn. LEXIS 247 (1958). 

The mere fact that some of the persons who were in the 
defendants’ service were minors and were “picked up” from 
day to day and not used for a specified time does not 
exclude them from the class of regular employees as 
defined by state statutes. So long as they were members of 
the class who were doing some work that was necessary in 
carrying on the particular business, they fall within the 
classification of those “regularly employed.” Brady v. Reed, 
186 Tenn. 556, 212 S.W.2d 378, 1948 Tenn. LEXIS 581 
(1948). 

The nature of the employment rather than its frequency 
or infrequency or its duration determines whether the 
employment is casual or regular. American Surety Co. v. 
Clarksville, 204 Tenn. 67, 315 S.W.2d 509, 1958 Tenn. 
LEXIS 247 (1958). 

So long as compensation claimant was a member of a 
class doing some work necessary in carrying on defen- 
dant’s business he fell within the classification of those 
regularly employed. Butler v. Johnson, 221 Tenn. 366, 426 
S.W.2d 515, 1968 Tenn. LEXIS 469 (1968). 


17. —Part-time. 

Evidence was sufficient to show that claimant was a 
part-time employee. Jones v. Crenshaw, 645 S.W.2d 238, 
1983 Tenn. LEXIS 604 (Tenn. 1983). 


18. —Temporary Work for Another Employer. 

Where employer authorized its employee to execute 
trucking “trip lease” with another trucking company, em- 
ployer remained liable for employee’s injuries even though 
trip lease worked to sole benefit of other company. Argonaut 
Ins. Co. v. Vanatta, 5389 S.W.2d 35, 1976 Tenn. LEXIS 571 
(Tenn. 1976). 


19. —Last Date Worked Rule. 

The “last date worked” rule was adopted to prevent 
workers with gradual and repetitive injuries from losing the 
opportunity to bring claims due to the statute of limitations; 
thus, where evidence supported a causal connection be- 
tween plaintiffs injury and her employment, her failure to 
miss work was not fatal to her claim. Story v. Legion Ins. 
Co., 3 S.W.3d 450, 1999 Tenn. LEXIS 434 (Tenn. 1999). 

Last day worked rule does not apply when determining 
an employee’s compensation rate if the employee gives the 
employer actual notice of a gradually occurring injury prior 
to missing time from work on account of the injury. 
Accordingly, the judgment of the trial court was modified to 
reflect an award based on a weekly compensation rate 
calculated as of the date the employee reported her 
gradually occurring injury to her employer, rather than on 
the date of her surgery, the latter date being the date she 
finally stopped working. Bone v. Saturn Corp., 148 S.W.3d 
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69, 2004 Tenn. LEXIS 907 (Tenn. 2004), overruled in part, 
Bldg. Materials Corp. v. Britt, 211 S.W.3d 706, 2007 Tenn. 
LEXIS 21 (Tenn. 2007), overruled, Shoulders v. TRW 
Commer. Steering Div., — S.W.3d —, 2007 Tenn. LEXIS 
351 (Tenn. Apr. 3, 2007), overruled, Brown v. Erachem 
Comilog, Inc., 231 S.W.3d 918, 2007 Tenn. LEXIS 741 
(Tenn. Aug. 30, 2007), overruled in part, Mathenia v. Milan 
Seating Sys., 254 S.W.3d 313, 2007 Tenn. LEXIS 896 
(Tenn. 2007), overruled, Buckingham v. Fid. & Guar. Ins. 
Co., — S.W.3d —, 2007 Tenn. LEXIS 910 (Tenn. Oct. 25, 
2007), overruled, Pickens v. Delta Faucet, — S.W.3d —, 
2007 Tenn. LEXIS 914 (Tenn. Oct. 29, 2007), overruled, 
Aerospace Testing Alliance v. Anderson, — S.W.3d —, 2008 
Tenn. LEXIS 369 (Tenn. May 23, 2008), overruled in part, 
Edwards v. Saturn Corp., — S.W.3d —, 2008 Tenn. LEXIS 
617 (Tenn. Sept. 25, 2008). 


20. —Loaned Employees. 

Although during the year immediately preceding an 
employee’s death, he was loaned to another company by 
his employer, and worked for the other company three 
weeks, he should be treated as a regular employee of his 
employer during the year, and comes under subdivision 
(a)(1), in determining the amount of compensation. Wilmoth 
v. Phoenix Utility Co., 168 Tenn. 95, 75 S.W.2d 48, 1934 
Tenn. LEXIS 22 (1934). 

Where truck owner loaned drivers to contractor for 
hauling of material to state highway and contractor super- 
vised hauling and paid wages though deducting amount of 
wages from amount due truck owner, the contractor was a 
special employer and was liable to injured truck driver for 
compensation. Wardrep v. Houston, 168 Tenn. 170, 76 
S.W.2d 328, 1934 Tenn. LEXIS 36 (1934). 

In determining whether an employee in a particular 
instance should be regarded as a loaned employee in the 
service of a special employer or whether he should be 
regarded as remaining in the service of his general 
employer the question of whose work the employee was 
engaged in at the time of the injury is a test to be 
considered. Owen v. St. Louis Spring Co., 175 Tenn. 543, 
136 S.W.2d 498, 1939 Tenn. LEXIS 72 (1940). 

Where it was the duty of the seller of a machine to 
furnish a man to install the machine and to instruct the 
buyer's employees in the use of it and where the buyer 
could instruct such person what to do but not how to do it, 
a worker who was injured while engaged in such operations 
was not a loaned employee even though he was at the time 
on the payroll of the buyer but was in the employ of the 
general employer. Owen v. St. Louis Spring Co., 175 Tenn. 
543, 136 S.W.2d 498, 1939 Tenn. LEXIS 72 (1940). 

Employee loaned by employer to foreman for personal 
use outside of working hours, where employer continues to 
pay wages, is not injured in course of employment where 
accidental death occurred in employer's truck, even though 
employee had finished job, delivered helper home, and was 
returning truck to employer. Kempkau v. Cathey, 198 Tenn. 
17, 277 S$.W.2d 392, 1955 Tenn. LEXIS 339 (1955). 

The rule was adopted in Tennessee that where a general 
employer lends an employee to a special employer the 
special employer becomes liable for workers’ compensation 
only if: (1) The employee has made a contract of hire 
express or implied with the special employer; (2) The work 
being done is essentially that of the special employer; and 
(3) The special employer has the right to control the details 
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of the work. Winchester v. Seay, 219 Tenn. 321, 409 S.W.2d 
378, 1966 Tenn. LEXIS 531 (1966). 

Where worker was injured while cutting metal strip to fit 
under air conditioner over door of restaurant, such em- 
ployee was engaged in maintenance and repair work so as 
to be entitled to compensation from restaurant owner rather 
than from his regular employer even though he was 
regularly employed at nearby hotel where at time of injury 
he was working under direction of owner of restaurant and 
not of his regular employer. Winchester v. Seay, 219 Tenn. 
321, 409 S.W.2d 378, 1966 Tenn. LEXIS 531 (1966). 

Where four separate equipment rental corporations had 
common president, vice president and general manager 
who supervised all operations and exercised control over all 
employees who at different times performed work for all 
corporations, employee of one corporation who was injured 
while performing work for a second of the corporations was 
engaged in dual employment and his remedy was against 
second corporation under the Workers’ Compensation Law 
rather than by common law tort action. Potts v. Knox-Tenn 
Rental, Inc., 62 Tenn. App. 699, 467 S.W.2d 796, 1971 
Tenn. App. LEXIS 205 (Tenn. Ct. App. 1970). 

Decedent was not a loaned employee where she was 
employed by the wholly owned subsidiary of a parent 
corporation, although at the time of her death in an 
industrial explosion she was doing work for the parent 
company which controlled the details of her work, due to 
fact that decedent was not transferred to a new payroll and 
that the evidence at trial failed to show that decedent 
expressly or impliedly consented to a change of employers. 
Latham v. Technar, Inc., 390 F. Supp. 1031, 1974 U.S. Dist. 
LEXIS 6079 (E.D. Tenn. 1974). 

Where plaintiff was injured while he was working on a 
crew which had been requested by defendant from plain- 
tiffs regular employer, and where this crew was working 
under the direction of one of defendant’s supervisors, 
plaintiff was a “loaned servant” and defendant was conse- 
quently plaintiff's employer for the purposes of recovery. 
Carpenter v. Hooker Chemical & Plastics Corp., 553 S.W.2d 
356, 1977 Tenn. App. LEXIS 286 (Tenn. Ct. App. 1977). 

Employee found to be “loaned servant.” Catlett v. 
Indemnity Ins. Co., 813 S.W.2d 411, 1991 Tenn. LEXIS 270 
(Tenn. 1991). 


21. —Employee of Independent Contractor. 

Plaintiff who worked for general contractor was em- 
ployee of general contractor where latter constructed a 
home for third party on a flat fee of five percent of cost, 
though plaintiff was paid directly by third party. Edwards v. 
Harvey, 194 Tenn. 603, 253 S.W.2d 766, 1952 Tenn. LEXIS 
428 (1952). 

Evidence that contractor had actual knowledge and 
notice of accident, and that claimant was contractor's 
employee, was sufficient to uphold award of compensation. 
Rote v. Walls, 197 Tenn. 463, 274 S.W.2d 1, 1954 Tenn. 
LEXIS 508 (1954). 

Where contractor was engaged on a cost plus basis to 
make certain changes in manufacturing plant and such 
contractor employed and supervised its own workers and 
acted in its own discretion as to the manner of accomplish- 
ing the alterations provided for in the contract, worker 
injured on the construction project was an employee of the 
contractor and not of the manufacturing corporation and 
was entitled to maintain common law action against manu- 
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facturing corporation as third party tort feasor. Bowaters 
Southern Paper Corp. v. Brown, 253 F.2d 631, 1958 U.S. 
App. LEXIS 5205, (6th Cir. Tenn. 1958). 

Where evidence showed that deceased was killed more 
than three months after his employment was terminated by 
defendant manufacturing company and that at the time of 
the accident he was driving a truck owned and operated by 
and under the instructions of a third party, he was not an 
employee of defendant manufacturing company even 
though at the time of the accident the truck was carrying 
property of defendant manufacturing company. Gluck Bros., 
Inc. v. Turner, 205 Tenn. 691, 330 S.W.2d 311, 1959 Tenn. 
LEXIS 409 (1959). 


22. —Minors. 

Every injured employee must give notice of injury as 
prescribed by statute even though he is a minor, unless 
there is a reasonable excuse for not doing so. Moore v. 
Nashville Union Stock Yards, Inc., 169 Tenn. 638, 90 
S.W.2d 524, 1935 Tenn. LEXIS 91 (1936). 


23. ——Validity of Provisions as to. 

This statute is not invalid as undertaking to make an 
election for and a binding contract upon a minor employee 
when, by reason of such minority, he is unable to make 
such election or contract, since the act makes him sui juris 
as to power of election for purpose of the act. Scott v. 
Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 844, 1919 
Tenn. LEXIS 27 (1919). 


24. ——lllegal Employment — Effect. 

Prior to the 1961 amendment, subdivision (a)(2) (now 
(a)(3)(A)) did not include the words “whether lawfully or 
unlawfully employed” following the word “minor.” Under the 
law prior to such amendment it was held that a minor 
unlawfully employed was not covered by the Workers’ 
Compensation Law and therefore could maintain an action 
at common law for damages in the cases of Manning v. 
American Clothing Co., 147 Tenn. 274, 247 S.W. 103, 1922 
Tenn. LEXIS 39 (1922): Western Union Tel. Co. v. Aus- 
brooks, 148 Tenn. 615, 257 S.W. 858, 1923 Tenn. LEXIS 
47, 33 A.L.R. 330 (1924); Knoxville News Co. v. Spitzer, 152 
Tenn. 614, 279 S.W. 1043, 1925 Tenn. LEXIS 108 (1926). 
It was held otherwise, however, with respect to employment 
in violation of municipal ordinance in Walsh v. Myer Hotel 
Co., 161 Tenn. 355, 30 S.W.2d 225, 1929 Tenn. LEXIS 64 
(1930). 

It was also indicated that a minor unlawfully employed 
could elect whether to seek recovery under the act or sue 
for damages at common law in the cases of Western Union 
Tel. Co. v. Ausbrooks, 148 Tenn. 615, 257 S.W. 858, 1923 
Tenn. LEXIS 47, 33 A.L.R. 330 (1924); American Surety Co. 
v. Clarksville, 204 Tenn. 67, 315 S.W.2d 509, 1958 Tenn. 
LEXIS 247 (1958). 

Where death of minor occurred prior to effective date of 
1961 amendment extending definition of employee to a 
minor whether lawfully or unlawfully employed, administra- 
tor of minor’s estate was entitled to maintain suit against 
employer of minor for wrongful death and amendment had 
no retroactive effect so as to preclude actions at law arising 
prior to the time the amendment became effective. Pigg v. 
Stacey, 210 Tenn. 144, 356 S.W.2d 593, 1962 Tenn. LEXIS 
414 (1962); Mills v. Pigg, 54 Tenn. App. 612, 393 S.W.2d 
28, 1965 Tenn. App. LEXIS 281 (Tenn. Ct. App. 1965). 
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In common law action for wrongful death arising prior to 
1961 amendment to this section making compensation law 
applicable to minors whether lawfully or unlawfully em- 
ployed, exclusion of evidence offered by defendants to 
show that decedent minor was lawfully employed at time of 
death and that common law action was thereby precluded 
was improper. Mills v. Pigg, 54 Tenn. App. 612, 393 S.W.2d 
28, 1965 Tenn. App. LEXIS 281 (Tenn. Ct. App. 1965). 


25. Leased Operators. 

Grant of summary judgment in favor of the alleged 
employer was proper pursuant to T.C.A. § 50-6-106(1)(A) 
where it was not, as a matter of law, the alleged employees’ 
employer so as to subject it to liability under the Workers’ 
Compensation Law, T.C.A. § 50-6-101 et seq.; in a service 
agreement executed by the alleged employer and company, 
the company agreed to provide drivers to the alleged 
employer and the agreement stated that the personnel 
supplied to the alleged employer would be employees of the 
company only. Honsa v. Tombigbee Transp. Corp., 141 
S.W.3d 540, 2004 Tenn. LEXIS 632 (Tenn. 2004), rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 826 (Tenn. Aug. 
18, 2004). 


26. — —Limitations. 

Since subdivision (a)(2) (now (a)(3)(A)) expressly in- 
cludes a minor within the definition of an employee and 
§ 50-6-224(4) (now 50-6-224(a)(4)), expressly excludes 
minors from those entitled to extension of the statute of 
limitations for reasons of physical or mental incapacity to 
assert their rights, a minor is subject to the one year statute 
of limitations with reference to making his claim under the 
Workers’ Compensation Law. Franse v. Knox Porcelain 
Corp., 171 Tenn. 49, 100 S.W.2d 647, 1936 Tenn. LEXIS 59 
(1937). 


27. —Associations — Status of Members. 

Where incorporated rural education association paid 
plaintiff hourly wages before she signed paper stating that 
she was a member of the association and that thereafter 
she was to be paid “merely for the purpose of subsistence,” 
that she was not an employee and that any sums she 
received were not to constitute wages, but where she was 
continually paid a wage thereafter until the time of her injury, 
plaintiff was an employee of the association and the 
association was not relieved from liability under the com- 
pensation statute. Schroader v. Rural Educational Ass’n, 33 
Tenn. App. 36, 228 S.W.2d 491, 1950 Tenn. App. LEXIS 84 
(Tenn. Ct. App. 1950). 


28. —Corporate Officers. 

Prior to the 1963 amendment subdivision (a)(2) (now 
(a)(3)(A)) did not include the words “the president, any vice 
president, secretary, treasurer, or other executive officer of 
a corporate employer’ in the definition of “employee.” Cases 
decided prior to such amendment and determining whether 
the specific duties of such officials would constitute them 
employees are Alsup v. Murfreesboro Bread & Ice Cream 
Co., 165 Tenn. 591, 56 S.W.2d 746, 1932 Tenn. LEXIS 91 
(1933); Alperin v. Eagle Indem. Co., 169 Tenn. 215, 84 
S.W.2d 101, 1935 Tenn. LEXIS 34 (1935). 


29. —Municipal Officers and Employees. 

A policeman of a city is a civil officer and not “under any 
contract of hire” so as to be an employee. Cornett v. 
Chattanooga, 165 Tenn. 563, 56 S.W.2d 742, 1932 Tenn. 
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LEXIS 86 (1933); Woods v. La Follette, 185 Tenn. 655, 207 
S.W.2d 572, 1947 Tenn. LEXIS 370 (1947). However, see 
insurance company would cover a police officer when the 
provisions of the contract clearly provided for such cover- 
age. 

Where the injured employee seeking compensation was 
employed and paid by the federal emergency relief admin- 
istration, and received the injury to his eye when engaged 
in emergency work, in the extension of a street, under a 
foreman furnished by the city, he is not entitled to compen- 
sation under the Workers’ Compensation Act as against the 
city, since the work was being prosecuted by the federal 
emergency relief administration. Shelton v. Greeneville, 169 
Tenn. 366, 87 S.W.2d 1016, 1935 Tenn. LEXIS 56 (1935). 

Where there was material evidence to sustain the finding 
of the trial judge that the primary duties of municipal 
employee suing the municipality under the Workers’ Com- 
pensation Law were those of a street superintendent or 
foreman and that he was acting in that capacity at the time 
of the accidental injury such finding was upheld even 
though there was some evidence in the record to show that 
petitioner served as an arresting officer or policeman. 
Shelbyville v. Hamilton, 170 Tenn. 297, 95 S.W.2d 43, 1935 
Tenn. LEXIS 136 (1936). 


30. —Stockholder of Employer. 

The fact that an employee was a stockholder in the 
employer corporation is immaterial on question of his right 
to compensation. Alsup v. Murfreesboro Bread & Ice Cream 
Co., 165 Tenn. 591, 56 S.W.2d 746, 1932 Tenn. LEXIS 91 
(1933). 


31. —Partners. 

A member of a partnership who receives wages is not an 
employee. An employee must be under the control of the 
employer. Gebers v. Murfreesboro Laundry Co., 159 Tenn. 
51, 15 S.W.2d 737, 1928 Tenn. LEXIS 61 (1929). 

Where decedent mined coal under an agreement of 
mutual understanding of partnership or joint venture, and 
each controlled his own work, and after the expenses were 
determined and deducted from the proceeds of the coal, the 
balance was divided up between the members in accor- 
dance with the amount of time each worked, deceased was 
not an employee. Tidwell v. Walden, 205 Tenn. 705, 330 
S.W.2d 317, 1959 Tenn. LEXIS 411 (1959). 


32. —Payment of Social Security Tax — Effect. 

The payment by the employer of social security tax on 
the earnings of a traveling salesman was a recognition of 
the fact that such person was an employee so that the 
employer was in no position to deny the fact of employment. 
Carter v. Hodges, 175 Tenn. 96, 132 S.W.2d 211, 1939 
Tenn. LEXIS 16 (1939). 

Lumber company which provided plans and specifica- 
tions for house, guaranteed owner that house would be 
erected to FHA or Gl specifications, paid for labor on house, 
withheld social security and withholding taxes for all 
laborers except injured worker, relied on mechanics’ and 
materialmen’s statute, made statements at various times 
that it was the builder and furnisher and supervised job from 
beginning to end was employer of injured workman where 
proof showed that there was no difference between such 
worker and the other employees working on construction of 
the house except for fact that social security and withhold- 
ing taxes were not withheld as to him. Kamarad v. Parkes, 
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201 Tenn. 566, 300 S.W.2d 922, 1957 Tenn. LEXIS 335 
(1957). 

The fact that neither social security taxes nor withholding 
taxes are deducted is not controlling on question of whether 
or not claimant is an employee. Seals v. Zollo, 205 Tenn. 
463, 327 S.W.2d 41, 1959 Tenn. LEXIS 384 (1959). 


33. —Carrying Compensation Insurance — Effect. 

Where an employer carries workers’ compensation in- 
surance and the earnings of the employee are included in 
computing the premiums paid for such insurance, neither 
the employer nor the insurer is in a position to question the 
relationship of the parties under the compensation law. 
Employers’ Liability Assurance Corp. v. Warren, 172 Tenn. 
403, 112 S.W.2d 837, 1937 Tenn. LEXIS 89 (1938) 
(decision under Kentucky statute); Carter v. Hodges, 175 
Tenn. 96, 132 S.W.2d 211, 1939 Tenn. LEXIS 16 (1939). 

Fact that building corporation included window washer in 
social security list which insurance company used to 
determine premium on policy covering employees of cor- 
poration was a factor to be considered in determining 
whether window washer was an employee or an indepen- 
dent contractor. Brademeyer v. Chickasaw Bldg. Co., 190 
Tenn. 239, 229 S.W.2d 323, 1950 Tenn. LEXIS 474 (1950). 

Independent contractor was not covered by workers’ 
compensation although deductions for workers’ compensa- 
tion insurance were deducted from checks paid to indepen- 
dent contractor. Barnes v. National Mortg. Co., 581 S.W.2d 
957, 1979 Tenn. LEXIS 442 (Tenn. 1979). 


34. —Admissibility of Evidence. 

Testimony of municipal officers and others tending to 
show the character of work required of petitioner and 
petitioner's contract of employment with town was admis- 
sible in suit by municipal employee against town under the 
Workers’ Compensation Law as showing that petitioner was 
an employee subject to the statute rather than a policeman 
with the weight of such testimony being for the trial judge. 
Shelbyville v. Hamilton, 170 Tenn. 297, 95 S.W.2d 43, 1935 
Tenn. LEXIS 136 (1936). 


35. Maximum Total Benefit. 

The 1985 amendment to T.C.A. § 50-6-208(b)(2) does 
not authorize an exception to the maximum total benefit 
limitation of T.C.A. § 50-6-102 so that an employee who 
has been awarded temporary total disability benefits and 
permanent total disability benefits can recover more than 
the statutory maximum. Smith v. Liberty Mut. Ins. Co., 762 
S.W.2d 883, 1988 Tenn. LEXIS 266 (Tenn. 1988). 

When an injury is confined to a scheduled member, 
ordinarily only the statutory benefits for that particular 
member can be awarded. Onley v. National Union Fire Ins. 
Co., 785 $.W.2d 348, 1990 Tenn. LEXIS 81 (Tenn. 1990). 

Award of permanent total disability benefits under T.C.A. 
§ 50-6-207(4)(A)(i) are payable to age 65 without regard to 
the monetary cap imposed by the maximum total benefit 
provisions of T.C.A. § 50-6-102. Love v. American Olean 
Tile Co., 970 S.W.2d 440, 1998 Tenn. LEXIS 296 (Tenn. 
1998). 

Awards of permanent and total disability are not subject 
to the monetary cap imposed by the 400 week maximum 
total benefit provision of T.C.A. § 50-6-102. Bomely v. 
Mid-America Corp., 970 S.W.2d 929, 1998 Tenn. LEXIS 298 
(Tenn. 1998). 
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Because the statutory definition of maximum total benefit 
exempts permanent total disability awards from the 400 
week limitation, such benefits are to be paid until age 65 
under T.C.A. § 50-6-207(4)(A)(i) without regard to the 
monetary cap imposed by the maximum total benefit 
provision of T.C.A. § 50-6-102. Bomely v. Mid-America 
Corp., 970 S.W.2d 929, 1998 Tenn. LEXIS 298 (Tenn. 
1998). 

As awards of permanent total disability under T.C.A. 
§ 50-6-207(4)(A)(i) are not subject to the monetary cap 
imposed by the definition contained in T.C.A. § 50-6-102, 
once the employee was reclassified as being “100 percent 
permanently and totally disabled,” the employer and the 
workers’ compensation insurer were liable for the total 
disability award without any credit for temporary total 
disability benefits previously paid to the employee. Vinson v. 
UPS, 92 S.W.3d 380, 2002 Tenn. LEXIS 706 (Tenn. 2002). 

The 400-week statutory limitation applied to temporary 
total disability benefits as the statutory definition of maxi- 
mum total benefit was clear; the only category of disability 
benefits exempted from this 400-week limitation was per- 
manent total disability benefits and the maximum total 
benefit 400-week limitation applied to temporary total 
disability benefits. Thus, trial court erred in ordering the 
insurer to pay temporary total disability benefits in excess of 
the statutory 400-week limitation. Wausau Ins. Co. v. 
Dorsett, 172 S.W.3d 538, 2005 Tenn. LEXIS 660 (Tenn. 
2005). 


36. Maximum Weekly Benefit. 

In the case of an employee who died with dependents in 
February 1993, the “maximum weekly benefit” was deter- 
mined based upon the employee’s average weekly wage; 
not until 66% of the employee’s average weekly wage 
equals or exceeds 78% of the state’s average weekly wage 
would that figure be used to determine the amount of 
compensation benefits payable to the dependents. Spencer 
v. Towson Moving & Storage, 922 S.W.2d 508, 1996 Tenn. 
LEXIS 306 (Tenn. 1996). 

In a workers’ compensation case where the employee 
alleged she sustained injuries to her ankle and knee while 
lifting a patient, the trial court awarded 291 weeks of 
temporary disability benefits and a 65% permanent partial 
disability to the leg which resulted in a total award of 421 
weeks of benefits. The trial court erred by awarding benefits 
in excess of the statutory maximum set out in T.C.A. 
§ 50-6-102(13)(C) because the employee’s recovery of 
permanent and temporary disability benefits was subject to 
the 400-week maximum. Collier v. Life Care Ctrs. of 
Collegedale, — S.W.3d —, 2012 Tenn. LEXIS 736 (Tenn. 
Oct. 8, 2012), aff'd, — S.W.3d —, 2012 Tenn. LEXIS 737 
(Tenn. Oct. 8, 2012). 


37. Average Weekly Wages. 

The court must ascertain the average weekly wages of 
petitioner by past earnings and not by what he may earn in 
the future. White v. Pinkerton Co., 155 Tenn. 229, 291 S.W. 
448, 1926 Tenn. LEXIS 40 (1927); Armstrong v. Spears, 
216 Tenn. 643, 393 S.W.2d 729, 1965 Tenn. LEXIS 610 
(1965). 

The three methods of ascertaining the average weekly 
wage discussed. White v. Pinkerton Co., 155 Tenn. 229, 
291 S.W. 448, 1926 Tenn. LEXIS 40 (1927); Bragg’s Quarry 
v. Smith, 161 Tenn. 682, 33 S.W.2d 87, 1930 Tenn. LEXIS 
55 (1930). 
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Ascertainment of average weekly wages as a basis of 
workers’ compensation where employed over a year prior to 
the injury is constitutional under equal protection and due 
process clauses of U.S. Const., amend. 14 and Tenn. 
Const., art. |, § 8, where total wages for year are divided by 
52, less weeks involuntarily laid off but not less weeks 
voluntarily laid off such as strike for employee’s benefit. 
Hartley v. Liberty Mut. Ins. Co., 197 Tenn. 504, 276 S.W.2d 
1, 1954 Tenn. LEXIS 519 (1954). 

The average weekly wage of a claimant in workers’ 
compensation must be ascertained by past earnings and 
not by what he may earn in the future. Armstrong v. Spears, 
216 Tenn. 643, 393 S.W.2d 729, 1965 Tenn. LEXIS 610 
(1965). 

Where employee was injured while engaged in part time 
work of unloading truck for carrier as loaned employee, 
award would be based on employee’s part time earnings 
rather than on basis of standard hourly wage. Johnson v. 
Aero Mayflower Transit Co., 221 Tenn. 219, 425 $.W.2d 
757, 1968 Tenn. LEXIS 458 (1968). 

The compensation award is determined by the amount of 
wages the employee earns and not by the rate of the wage. 
Johnson v. Aero Mayflower Transit Co., 221 Tenn. 219, 425 
S.W.2d 757, 1968 Tenn. LEXIS 458 (1968). 

A computation of the “average weekly wage” of a 
part-time employee, such as the plaintiff, must be based 
upon his actual part-time earnings rather than upon the 
basis of the standard hourly wage or the standard work 
week of 40 hours. McKinney v. Feldspar Corp., 612 $.W.2d 
157, 1981 Tenn. LEXIS 405 (Tenn. 1981). 

Except in those cases where the claimant earns a given 
sum for a normal week, actual wages should be used in 
computing the claimant's average weekly wages. Russell v. 
Genesco, Inc., 651 S.W.2d 206, 1983 Tenn. LEXIS 653 
(Tenn. 1983). 

In computing an injured employee’s average weekly 
wage, the court considers only the earnings of the injured 
employee in the employment in which he was working when 
injured. Acklie v. Carrier, 785 S.W.2d 355, 1990 Tenn. 
LEXIS 69 (Tenn. 1990). 

The value of fringe benefits is not included in the 
calculation of an employee’s average weekly wage. Pollard 
v. Knox County, 886 S.W.2d 759, 1994 Tenn. LEXIS 295 
(Tenn. 1994). 

Trial court erred in ruling that weeks an injured employee 
spent on strike should be excluded from the employee’s 
average weekly wage because time spent away from work 
due to a strike was a voluntary absence. Goodman v. HBD 
Indus., 208 S.W.3d 373, 2006 Tenn. LEXIS 991 (Tenn. 
2006), cert. denied, 550 U.S. 918, 127 S. Ct. 2130, 167 L. 
Ed. 2d 863, 2007 U.S. LEXIS 4558 (2007). 


38. —What Constitutes Earnings. 

The earnings of an employee include anything received 
by him under the terms of his employment contract from 
which he realizes economic gain. P & L Constr. Co. v. 
Lankford, 559 S.W.2d 793, 1978 Tenn. LEXIS 702 (Tenn. 
1978). 

Where an employee-shareholder foregoes any direct 
monetary compensation for his labors, a measure of his 
earnings would be the compensation paid by the same 
company to another employee performing the same or 
similar duties. P & L Constr. Co. v. Lankford, 559 S.W.2d 
793, 1978 Tenn. LEXIS 702 (Tenn. 1978). 
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In certain situations involving closely held corporations, 
an employee-shareholder’s earnings may include the im- 
plicit increase in the value of the stock held by such 
employee-shareholder which occurs when he foregoes any 
direct monetary compensation for his labors. P & L Constr. 
Co. v. Lankford, 559 S.W.2d 793, 1978 Tenn. LEXIS 702 
(Tenn. 1978). 

Gifts are not “earnings” within the meaning of of T.C.A. 
§ 50-6-102. Jones v. Crenshaw, 645 S.W.2d 238, 1983 
Tenn. LEXIS 604 (Tenn. 1983). 


39. —Wages for Year as Basis of Computation. 

It is only when the employment has been regular and 
continuous for a year or longer that the average weekly 
wage is determined by dividing the total wages received 
during the year by 52. Bragg’s Quarry v. Smith, 161 Tenn. 
682, 33 S.W.2d 87, 1930 Tenn. LEXIS 55 (1930). 

In a compensation proceeding, where the chancellor 
found that the injured employee’s total earnings for 52 
weeks were $1,030.74, and during the year preceding the 
injury decedent lost six and °/, weeks of work, his 
average weekly wage was $22.76, on which 
compensation was properly based. Wilmoth v. 
Phoenix Utility Co., 168 Tenn. 95, 75 S.W.2d 48, 1934 Tenn. 
LEXIS 22 (1934). 


40. —Time Lost as Incident to Employment. 

Where worker had been employed regularly and continu- 
ously for several years, and such employment varied from 
week to week as to the number of hours per day and days 
per week, but since variation in weekly wages and amount 
of time worked per week was a normal and recognized 
incident of the employment and not due to chance happen- 
ings or uncontemplated circumstances, the proper test for 
determining worker's weekly wage was a division of the 
total annual amount earned by 52. Carter v. Victor Chemical 
Works, 171 Tenn. 141, 101 S.W.2d 462, 1936 Tenn. LEXIS 
73 (1937). 

Time lost by chance or accident is deducted, but time lost 
because of incidental events common and natural to the 
type or kind of employment, is not deducted. Strikes and 
“mine creep” are natural incidents of coal mining, and 
injured employee’s average weekly wage was computed by 
dividing wages for the 52 weeks immediately preceding 
injury by 52, without deductions for 10 weeks lost because 
of a strike and “mine creep.” New Jellico Coal Co. v. 
Kenner, 172 Tenn. 185, 110 S.W.2d 476, 1937 Tenn. LEXIS 
68 (1937). 


41. —Loaned Employee. 

Deceased was an employee for 52 week period prior to 
death though he was loaned to another company for three 
weeks during that period. Wilmoth v. Phoenix Utility Co., 
168 Tenn. 95, 75 S.W.2d 48, 1934 Tenn. LEXIS 22 (1934). 


42. —Wages Divided by Weeks Employed. 

Average weekly wage of grocery store clerk who worked 
during holidays and Saturday afternoons and nights for 10 
weeks was properly computed by dividing the total wages 
received by number of weeks employed. White v. Pinkerton 
Co., 155 Tenn. 229, 291 S.W. 448, 1926 Tenn. LEXIS 40 
(1927). 

Average wage determined by dividing wages received by 
number of weeks worked. Mayberry v. Bon Air Chemical 
Co., 160 Tenn. 459, 26 S.W.2d 148, 1929 Tenn. LEXIS 122 
(1930). 
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Where employment covered a period of several years 
but the employee did not work regularly and continuously, 
compensation will be based on average weekly wages 
actually earned during time of actual employment, the 
statute not specifically covering such a case. Bragg’s 
Quarry v. Smith, 161 Tenn. 682, 33 S.W.2d 87, 1930 Tenn. 
LEXIS 55 (1930). 

Where deceased lost six and °/, weeks out of 52 
week period prior to death, proper method of 
determining average weekly wage was to divide 
total amount earned by 45 and 7/, weeks. 
Wilmoth v. Phoenix Utility Co., 168 Tenn. 95, 75 S.W.2d 48, 
1934 Tenn. LEXIS 22 (1934). 

Where injured employee worked intermittently for a total 
of 14 weeks during the year preceding his injury, with the 
time worked being dependent on the amount of work his 
employer had available, such employee was not regularly 
employed within the meaning of this section and his 
average weekly wages should have been determined by 
dividing the total amount earned during the year by the 
number of weeks worked. Toler v. Nashville, C. & S. L. Ry., 
173 Tenn. 378, 117 S.W.2d 751, 1937 Tenn. LEXIS 36 
(1938). 

Where time lost from work was not because of the fault 
of employee but because of shortage of material or lack of 
orders, average weekly wage would be determined on the 
basis of the number of weeks actually worked. Bryant v. 
McAllister, 202 Tenn. 654, 308 S.W.2d 412, 1957 Tenn. 
LEXIS 451 (1957). 

Where injured employee was only employed part-time, 
the correct method of computing his average weekly wage 
was to divide the total wages received during the year by 
the number of weeks during which the employee received 
wages. Gaw v. Raymer, 553 $.W.2d 576, 1977 Tenn. LEXIS 
584 (Tenn. 1977). 

The average weekly wage of a part-time employee is 
found by dividing the total wages received during the year 
by the number of weeks during which the employee 
received wages. McKinney v. Feldspar Corp., 612 S.W.2d 
157, 1981 Tenn. LEXIS 405 (Tenn. 1981). 

The proper method of computing the average wages of 
a regular employee is to total his earnings and divide by 52, 
and in deciding which “lost” days can be deducted from the 
52 weeks, only sickness, other disabilities and fortuitous 
events can be considered. Russell v. Genesco, Inc., 651 
S.W.2d 206, 1983 Tenn. LEXIS 653 (Tenn. 1983). 


43. —Wages of Person of Same Grade in Same Work. 

A finding by the trial court that, because of the short 
duration of employment, it was impracticable to calculate 
compensation otherwise than by having regard to the 
available wages received by a person of the same grade, 
employed at the same work by the same employer, is one 
of fact binding on the supreme court when not appealed 
from. United States Fidelity & Guaranty Co. v. McBride, 165 
Tenn. 580, 56 S.W.2d 736, 1932 Tenn. LEXIS 89 (1933). 

Where employee worked only a few weeks before injury, 
finding as to amount of compensation due such employee 
based on wages of employee during such period including 
overtime and Sunday work was improper, and such finding 
should have been based on the average weekly wages of 
other employees in the same grade of work and class of 
employment. United States Rubber Products Co. v. Can- 
non, 172 Tenn. 665, 113 S.W.2d 1184, 1937 Tenn. LEXIS 
112 (Tenn. Mar. 7, 1938). 
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Where deceased railroad switchman who worked only a 
day and a half during the preceding year was working under 
the “extra board’ system when killed and evidence showed 
that switchmen working under such system averaged 20 
days per month, the average weekly wage of other 
switchmen working under the system was to be used in 
determining compensation under the statute. A. G. S. R. 
Co. v. Wright, 175 Tenn. 138, 133 S.W.2d 457, 1939 Tenn. 
LEXIS 23 (1939). 


44, —Evidence of Average Weekly Wage. 

Where injured employee testified that his earnings had 
been $16.50 per week, agreement of employer and em- 
ployee upon payment of $8.25 per week as compensation 
and payment thereof for 13 weeks afforded some evidence 
of employee’s average weekly earnings for 52 weeks 
preceding injury. Cambria Coal Mining Co. v. Wilson, 156 
Tenn. 64, 299 S.W. 811, 1927 Tenn. LEXIS 84 (1927). 

Where plaintiff was paid a gross salary out of which he 
had to deduct his expenses, it was impossible to use any of 
the methods described in this section to determine his 
average weekly wage, and therefore resort to the average 
weekly amount being earned by a person in the same grade 
employed in the same class of employment in the same 
district was proper. American Mut. Liability Ins. Co. v. 
Bradshaw, 568 S.W.2d 97, 1978 Tenn. LEXIS 608 (Tenn. 
1978). 

Where the eight weeks during which the workers’ 
compensation claimant was on a leave of absence consti- 
tuted lost days due to sickness or disability, those days and 
the disability benefits received, those days were properly 
excluded by the trial court from the computation of the 
claimant's average weekly wage under T.C.A. § 50-6-102. 
Cantrell v. Carrier Corp., 193 S.W.3d 467, 2006 Tenn. 
LEXIS 447 (Tenn. May 30, 2006). 


45. —Bonuses and Allowances. 

Bonus received by refiner of aluminum ore for doing a 
certain amount of work and working a certain number of 
days each week was a part of his compensation to be 
included in the computation of his average weekly pay. 
Otherwise the employer might escape his burdens by 
paying small wages and large bonuses. Moss v. Aluminum 
Co. of America, 152 Tenn. 249, 276 S.W. 1052, 1925 Tenn. 
LEXIS 69 (1925). 

Provision that “wherever allowances of any character 
made to an employee in lieu of wages are specified as part 
of the wage contract, they shall be deemed a part of his 
earnings” is inapplicable where bonuses are not claimed to 
have been made in lieu of wages, the only question being 
whether the bonus was a part of the wages. Moss v. 
Aluminum Co. of America, 152 Tenn. 249, 276 S.W. 1052, 
1925 Tenn. LEXIS 69 (1925). 

“Meals” and “tips” are not part of the wage contract 
unless specifically made a part by the contract of employ- 
ment. Crane Co. v. Jamieson, 192 Tenn. 41, 237 S.W.2d 
546, 1951 Tenn. LEXIS 378 (1951). 

When it is within the contemplation of the parties that tips 
received by an employee should be retained by him as part 
of his compensation such tips should be taken into account 
in determining average weekly wages. Bryson v. Benton, 
217 Tenn. 116, 395 S.W.2d 794, 1965 Tenn. LEXIS 523 
(1965). 

Where employer and waitress in restaurant both treated 
tips as part of wages, such tips were “in lieu of wages” and 
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within meaning of this section and were to be taken into 
account in computing average weekly wages. Bryson v. 
Benton, 217 Tenn. 116, 395 S.W.2d 794, 1965 Tenn. LEXIS 
523 (1965). 


46. Injury by Accident. 

The word “accident” implies that the injury must partake 
of the unusual, casual, or fortuitous. Meade Fiber Corp. v. 
Starnes, 147 Tenn. 362, 247 S.W. 989, 1922 Tenn. LEXIS 
48 (1923). 

An injury need not be traumatic, it may be accidental 
whether occasioned by heat, germs or more abrupt or 
perceptible physical force. Whether an infection is an 
accidental injury must be determined on the facts of the 
case. Hartford Acci. & Indem. Co. v. Hay, 159 Tenn. 202, 17 
S.W.2d 904, 1928 Tenn. LEXIS 76 (1929); Sears-Roebuck 
& Co. v. Starnes, 160 Tenn. 504, 26 S.W.2d 128, 1929 
Tenn. LEXIS 126 (1930). 

The statute is only applicable to cases of accidental 
injury, which is one unforeseen, unexpected and fortuitous. 
An element of unexpected casualty must be present. Other 
injuries are for common law action. Morrison v. Tennessee 
Consol. Coal Co., 162 Tenn. 523, 39 S.W.2d 272, 1930 
Tenn. LEXIS 118 (1931). 

An award is sustainable if death has been the result of, 
or shall at least have been substantially contributed to by, a 
compensable injury. Lenoir Car Works v. Hill, 163 Tenn. 
578, 44 S.W.2d 321, 1931 Tenn. LEXIS 151 (1931). 

The word “injury” as used in this chapter is synonymous 
with the word “accident” as used herein. Franse v. Knox 
Porcelain Corp., 171 Tenn. 49, 100 S.W.2d 647, 1936 Tenn. 
LEXIS 59 (1937). 

Employee who for 18 months was required to stand over 
a melting pot in connection with his duties, and on specified 
date became sick, was not entitled to recover compensation 
for alleged ailment, since ailment was the gradual result of 
breathing fumes for a period of 18 months, and not the 
result of a single occurrence. Gabbard v. Proctor & Gamble 
Defense Corp., 184 Tenn. 464, 201 S.W.2d 651, 1947 Tenn. 
LEXIS 398 (1947). 

An accident is an event or happening in the nature of a 
misfortune, casual or fortuitous. Benjamin F. Shaw Co. v. 
Musgrave, 189 Tenn. 1, 222 $.W.2d 22, 1949 Tenn. LEXIS 
394 (1949); Railway Express Agency, Inc. v. Clark, 194 F.2d 
29, 1952 U.S. App. LEXIS 2725 (6th Cir. Tenn. 1952). 

Employee was not entitled to recover for loss of vision 
due to removal of eye after rock struck the eye where 
medical evidence showed that removal of eye was due to 
diseased blood vessel. Craig v. Marquette Cement Mfg. 
Co., 190 Tenn. 234, 229 $.W.2d 148, 1950 Tenn. LEXIS 
473 (1950). 

Neurosis due to being struck on neck by employer's truck 
while engaged in moving barricade was compensable. Buck 
& Simmons Auto & Electric Supply Co. v. Kesterson, 194 
Tenn. 115, 250 S.W.2d 39, 1952 Tenn. LEXIS 358 (1952). 

Stroke sustained at home by employee in failing health 
after doing normal work during day was not compensable 
though he had headache on the job. McMahan v. Travelers 
Ins. Co., 114 F. Supp. 286, 1953 U.S. Dist. LEXIS 3960 (D. 
Tenn. 1953). 

Where deceased suffered a heart attack and died while 
unloading plumbing fixtures, his death was attributable to an 
accidental injury arising out of and in the course of his 
employment and was compensable under this act. Patter- 
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son Transf. Co. v. Lewis, 195 Tenn. 474, 260 S.W.2d 182, 
1953 Tenn. LEXIS 417 (1953). 

Under Tennessee law, a heart attack brought about or 
aggravated by the exertion of work of an employee is an 
accident within the meaning of this statute. Aetna Casualty 
& Surety Co. v. Johnson, 278 F.2d 200, 1960 U.S. App. 
LEXIS 4678 (6th Cir. Tenn. 1960). 

An accident is generally an unlooked for mishap, an 
untoward event, which is not expected or designed. Brown 
Shoe Co. v. Reed, 209 Tenn. 106, 350 S.W.2d 65, 1961 
Tenn. LEXIS 353 (1961). 

Gradually occurring traumatic injury to ulnar nerve as a 
result of repeated movement of such nerve in and out of 
groove it normally occupied while employee was operating 
machine as required by his employment was an accidental 
injury and not an occupational disease. Brown Shoe Co. v. 
Reed, 209 Tenn. 106, 350 S.W.2d 65, 1961 Tenn. LEXIS 
353 (1961). 

“Injury” as applied to a personal injury to a human being 
includes whatever lesion or change to any part of the 
system produces harm or lessened facility of the natural use 
of any bodily activity or capability. Brown Shoe Co. v. Reed, 
209 Tenn. 106, 350 S.W.2d 65, 1961 Tenn. LEXIS 353 
(1961). 

lf ordinary exertion or usual strain produces an unusual 
result, the resulting injury is by accident and is compens- 
able. Huey Bros. Lumber Co. v. Kirk, 210 Tenn. 170, 357 
$.W.2d 50, 1962 Tenn. LEXIS 420 (1962); Central Motor 
Express, Inc. v. Burney, 214 Tenn. 118, 377 S.W.2d 947, 
1964 Tenn. LEXIS 456 (1964). 

When a condition has developed gradually over a period 
of time resulting in a definite work-connected, unexpected, 
fortuitous injury, it is an “accident” within the terms of the 
statute. Central Motor Express, Inc. v. Burney, 214 Tenn. 
118, 377 S.W.2d 947, 1964 Tenn. LEXIS 456 (1964). 

Where employee gradually developed a protruded or 
herniated disc as a result of strain or exertion involved in 
lifting heavy freight, such injury was compensable. Central 
Motor Express, Inc. v. Burney, 214 Tenn. 118, 377 S.W.2d 
947, 1964 Tenn. LEXIS 456 (1964). 

An accidental injury is an unusual, fortuitous or unex- 
pected happening causing an injury which is accidental in 
character. Travelers Ins. Co. v. Googe, 217 Tenn. 272, 397 
S.W.2d 368, 1965 Tenn. LEXIS 543 (1965); Travelers Ins. 
Co. v. Evans, 221 Tenn. 199, 425 S.W.2d 611, 1968 Tenn. 
LEXIS 457 (1968); Electro--Voice, Inc. v. O’Dell, 519 S.W.2d 
395, 1975 Tenn. LEXIS 705 (Tenn. 1975). 

Where handling of heavy hides in tanning operation 
resulted in disability from pressure on nerve of hand of 
employee, such disability constituted injury by accident. A. 
C. Lawrence Leather Co. v. Britt, 220 Tenn. 444, 414 
S.W.2d 830, 1967 Tenn. LEXIS 425 (1967), rehearing 
denied, 220 Tenn. 457, 418 S.W.2d 660, 1967 Tenn. LEXIS 
426 (1967). 

The courts will not attempt to lay down an exclusive 
definition of the word “accident” although they will observe 
certain boundaries including the requirement that the injury 
must be unexpected. Kroger Co. v. Johnson, 221 Tenn. 649, 
430 $.W.2d 130, 1967 Tenn. LEXIS 363 (1967). 

Severe cramping and pain in feet and legs which resulted 
from standing and lifting were conditions which would 
normally be expected to develop in person having flat feet 
and such cramping and pain would not be considered as 
result of injury by accident to employee having such foot 
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condition even though standing and lifting was part of his 
employment. Kroger Co. v. Johnson, 221 Tenn. 649, 430 
S.W.2d 130, 1967 Tenn. LEXIS. 363 (1967). 

The mere manifestation of a heart condition without proof 
of any strain or over-exertion at work does not show an 
accidental injury even though the development of the heart 
disease may have been hastened by the employee’s usual 
and ordinary work. Travelers Ins. Co. v. Evans, 221 Tenn. 
199, 425 S.W.2d 611, 1968 Tenn. LEXIS 457 (1968); 
Chapman v. Aetna Casualty & Surety Co., 221 Tenn. 376, 
426 S.W.2d 760, 1968 Tenn. LEXIS 470 (1968). 

When an employee’s work exposes him to an elemental 
force and requires him to continue to work under the risk of 
the hazard which the elemental force creates, the employee 
is to be compensated for injuries which result therefrom. 
Globe Co. Inc. v. Hughes, 223 Tenn. 37, 442 S.W.2d 253, 
1969 Tenn. LEXIS 387 (1969). 

An employee who was required to assume a certain 
posture by her employment which increased the pain of a 
previously suffered injury which was not related to her 
employment, did not sustain an “accident” within the 
meaning of this section. Boling v. Raytheon Co., 223 Tenn. 
528, 448 S.W.2d 405, 1969 Tenn. LEXIS 439 (1969). 

An accidental injury is one which cannot be reasonably 
anticipated, is unexpected and is precipitated by unusual 
combinations of fortuitous circumstances. A. C. Lawrence 
Leather Co. v. Loveday, 224 Tenn. 317, 455 S.W.2d 141, 
1970 Tenn. LEXIS 329 (1970). 

If the usual strain or exertion of work produces an 
unusual result, the resulting injury is by accident. A. C. 
Lawrence Leather Co. v. Loveday, 224 Tenn. 317, 455 
S.W.2d 141, 1970 Tenn. LEXIS 329 (1970). 

Where employee was required to assume an unusual 
position in digging a ditch and such strain resulted in back 
injury, employee suffered injury by accident. A. C. Lawrence 
Leather Co. v. Loveday, 224 Tenn. 317, 455 S.W.2d 141, 
1970 Tenn. LEXIS 329 (1970). 

Compensation is allowable for conditions which do not 
occur instantaneously as the result of one accident but 
develop gradually over varying periods of time resulting 
from repeated work related incidents. St. Paul Ins. Co. v. 
Waller, 524 S.W.2d 478, 1975 Tenn. LEXIS 666 (Tenn. 
1975). 

Where the usual strain or exertion of work causes an 
unusual result, such an injury is “by accident’ under this 
section. Continental Ins. Co. v. Dowdy, 560 S.W.2d 619, 
1978 Tenn. LEXIS 570 (Tenn. 1978). 

“Injury by accident” does not embrace every stress or 
strain of daily living or every undesirable experience 
encountered in carrying out the duties of a contract of 
employment. Allied Chemical Corp. v. Wells, 578 S.W.2d 
369, 1979 Tenn. LEXIS 409 (Tenn. 1979). 

Workers’ compensation coverage is not as broad as 
general, comprehensive health and accident insurance. 
Allied Chemical Corp. v. Wells, 578 S.W.2d 369, 1979 Tenn. 
LEXIS 409 (Tenn. 1979). 

A very liberal interpretation has been given in this state 
to the statutory requirement of “injury by accident.” Allied 
Chemical Corp. v. Wells, 578 S.W.2d 369, 1979 Tenn. 
LEXIS 409 (Tenn. 1979); Mays v. United States Fed. & 
Guar. Co., 672 S.W.2d 773, 1984 Tenn. LEXIS 819 (Tenn. 
1981). 


47. —Failure to Show Compensable Accident. 
Where plaintiff claimed that long hours and work stress 
of a general nature exacerbated his heart condition, he 
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failed to show that he suffered a compensable “accident” 
within the meaning of the Workers’ Compensation Law, 
T.C.A. § 50-6-101 et seq. Sexton v. Scott County, 785 
S.W.2d 814, 1990 Tenn. LEXIS 122 (Tenn. 1990). 


48. —False Medical Information. 

False medical information will bar recovery under the 
workers’ compensation statute if employer shows: (1) That 
the employee knowingly and willfully made a false repre- 
sentation of his physical condition; (2) That the employer 
relied on the false representation and that this reliance was 
a substantial factor in the decision to hire; and (3) That 
there is a causal connection between the false represen- 
tation and the injury subsequently suffered by the em- 
ployee. Bane v. Daniel Constr. Co., 793 S.W.2d 256, 1990 
Tenn. LEXIS 278 (Tenn. 1990). 


49. —Causal Connection — Meaning. 

The burden rests upon the employee to show a causal 
connection between his injury and his employment, but by 
“causal connection” is meant not proximate cause as used 
in the law of negligence, but cause in the sense that the 
accident had its origin in the hazards to which the 
employment exposed the employee while doing his work. 
Tapp v. Tapp, 192 Tenn. 1, 236 S.W.2d 977, 1951 Tenn. 
LEXIS 374 (1951). 

There must be a causal connection between a worker's 
accidental injury and his death and the nature of his 
employment. McCann Steel Co. v. Carney, 192 Tenn. 94, 
237 $.W.2d 942, 1951 Tenn. LEXIS 386 (1951). 

Where doctor testified that employee complained of 
increasing pain in abdomen following a fall, a ruptured 
appendix was causally related to the fall, even though there 
was no direct evidence that fall actually caused the ruptured 
appendix, since absolute certainty was not required to 
support award. Great American Indem. Co. v. Friddell, 198 
Tenn. 360, 280 S.W.2d 908, 1955 Tenn. LEXIS 381 (1955). 

Question of whether accident suffered by workman 
initiated gall bladder and liver trouble of worker or merely 
aggravated it was immaterial where there was a causal 
relation between the initiating accident and the resultant 
disability and the inception of plaintiff's disability was 
assignable to the accident. Kitts v. American Mut. Liability 
Ins. Co., 133 F. Supp. 937, 1955 U.S. Dist. LEXIS 2971 (D. 
Tenn. 1955). 

Where medical evidence did not establish causal con- 
nection between injury to truck driver's hip and side, award 
for total and permanent disability caused by lung cancer 
was not justified. American Casualty Co. v. Ball, 211 Tenn. 
608, 366 S.W.2d 773, 1963 Tenn. LEXIS 384 (1963). 

Question of causal connection between injury and em- 
ployment is one of fact. Cas Walker's Cash Stores, Inc. v. 
Livesay, 215 Tenn. 306, 385 S.W.2d 745, 1965 Tenn. LEXIS 
618 (1965). 

There must be a causal connection between the worker’s 
accidental injury or death and the nature of his employment. 
Armstrong v. Liles Constr. Co., 215 Tenn. 678, 389 S.W.2d 
261, 1965 Tenn. LEXIS 641 (1965); Globe Co. Inc. v. 
Hughes, 223 Tenn. 37, 442 $.W.2d 253, 1969 Tenn. LEXIS 
387 (1969). 

Causal connection is cause in the sense the accident 
had its origins in the hazards to which the employment 
exposed the employee while doing his work. Lawrenceburg 
v. Nelson, 219 Tenn. 177, 407 S.W.2d 674, 1966 Tenn. 
LEXIS 516 (1966). 
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The question of causal connection is one of fact and 
review of trial court on this point will only be for sole 
purpose of determining if there is material evidence to 
support findings. Poe v. E. |. Dupont Denemours & Co., 224 
Tenn. 683, 462 S.W.2d 480, 1970 Tenn. LEXIS 392 (1970). 

Where employee fainted and was nauseous while being 
treated for an on the job injury to her ankle and shortly after 
she felt stiffness of the neck, the evidence was sufficient to 
establish a causal connection between stress during treat- 
ment of the ankle injury and the rupture of a pre-existent 
aneurism. Elmore’s Variety Store v. White, 553 S.W.2d 350, 
1977 Tenn. LEXIS 581 (Tenn. 1977). 

Where employee had recently assumed a new job 
involving heavier work, and experienced a sudden pain in 
her shoulder while flinging a pair of overalls onto a rack, 
which was a usual action required in her new job, there was 
sufficient evidence of a causal connection between her 
injury and her work. Continental Ins. Co. v. Dowdy, 560 
S.W.2d 619, 1978 Tenn. LEXIS 570 (Tenn. 1978). 

Where the cause of a fall is due to some condition 
personal to the employee, and is not causally related to 
some hazard incident to the conditions of the employment, 
injury resulting therefrom is not compensable under work- 
ers’ compensation statutes. Dickerson v. Trousdale Mfg. 
Co., 569 S.W.2d 803, 1978 Tenn. LEXIS 628 (Tenn. 1978). 

In many of the cases where recovery has been allowed 
for myocardial infarctions, although not in all, some unusual 
or sudden event involving emotional stress, fright or shock 
could be pointed to as the precipitating event. In others, the 
statutory provisions did not include a requirement of injury 
by accident. Allied Chemical Corp. v. Wells, 578 S.W.2d 
369, 1979 Tenn. LEXIS 409 (Tenn. 1979). 

When emotional stress that accompanies the perfor- 
mance of the employment contract is “within the bounds of 
the ups and downs of emotional normal human experience’, 
courts frequently decline to impose liability upon employers 
for conditions resulting from “cumulated” strain. Allied 
Chemical Corp. v. Wells, 578 S.W.2d 369, 1979 Tenn. 
LEXIS 409 (Tenn. 1979). 

Absent either physical exertion or some acute, sudden or 
unexpected emotional stress directly attributable to employ- 
ment, an industrial accident should not be deemed to have 
occurred, even though worry, anxiety or emotional stress of 
a general nature may have preceded the onset of a 
myocardial infarction. Allied Chemical Corp. v. Wells, 578 
S.W.2d 369, 1979 Tenn. LEXIS 409 (Tenn. 1979). 

Mental stimulus, such as fright, shock or excessive 
unexpected anxiety resulting in injury might justify a com- 
pensation award. Allied Chemical Corp. v. Wells, 578 
S.W.2d 369, 1979 Tenn. LEXIS 409 (Tenn. 1979). 

In determining whether an accident arose out of and in 
the course of employment, the relation of the employment 
to the injury is the essential point of inquiry, liability for 
workers’ compensation is not based upon any act or 
omission of the employer. Thus, the law of tort causation, 
wherein liability is predicated upon fault and nullified by 
contributory fault, is not applicable in workers’ compensa- 
tion cases. Bell v. Kelso Oil Co., 597 S.W.2d 731, 1980 
Tenn. LEXIS 447 (Tenn. 1980). 

The court was unwilling to find that the shift of hours that 
an employer has available for an employee can be 
considered to provide a causal connection between the 
conditions under which the work is performed and an 
employee’s inability to discipline his personal life. Henley v. 
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Roadway Express, 699 S.W.2d 150, 1985 Tenn. LEXIS 561 
(Tenn. 1985). 

There was no causal connection between the conditions 
under which work was required to be performed and the 
resulting injury where the claimant suffered a severe and 
unusual reaction from ingesting a substance to enhance his 
work performance where the substance was not found in 
the workplace, was not supplied by the employer, nor was 
the use of the substances explicitly or implicitly required by 
the employment. Arden v. Hutch Mfg. Co., 771 S.W.2d 406, 
1989 Tenn. LEXIS 188 (Tenn. 1989). 

Refusal to award medical expenses to employee in a 
workers’ compensation action was appropriate pursuant to 
T.C.A. § 50-6-102(13) because he failed to exercise due 
care and was negligent in placing his hand on the hot 
burner of the stove in his kitchen which operated to relieve 
the employer of liability for medical expenses incurred in 
treating the injuries from his negligent act; when employee 
disregarded his disabled condition and placed his fingers on 
the hot stove, responsibility for the accident and its 
consequences could no longer fairly be ascribed to his 
Original compensable injury. Anderson v. Westfield Group, 
259 S.W.3d 690, 2008 Tenn. LEXIS 532 (Tenn. Aug. 12, 
2008). 

Workers’ compensation award based on a claimant’s 
workplace smoke inhalation was error because the claimant 
suffered from bulla emphysema from his cigarette smoking, 
and the evidence preponderated against a finding that the 
workplace smoke inhalation advanced the claimant’s pre- 
existing bulla emphysema; there was no evidence that the 
claimant's breathing limits were the direct result of damage 
to his remaining lung tissue caused by smoke he inhaled at 
the workplace and the plain meaning of the expert testi- 
mony was that the surgery was performed to treat the 
bullous emphysema and not the smoke inhalation. Although 
one doctor stated that the smoke inhalation contributed to 
and aggravated the claimant’s emphysema, he did not state 
that the smoke inhalation itself advanced the severity of the 
Claimant's preexisting condition or cause a new distinct 
injury. McGowan v. State, — S.W.3d —, 2012 Tenn. LEXIS 
65 (Tenn. Feb. 15, 2012), review denied, — S.W.3d —, 
2012 Tenn. LEXIS 70 (Tenn. Feb. 15, 2012). 

Finding that an employee established causation for his 
injury arising from a spinal infection was proper based on 
the expert medical testimony; the claimant’s treating sur- 
geon stated that trauma could have been a “participating” or 
“contributing” factor in the development of infection and that 
the claimant's medical history made him more vulnerable to 
an infection. A second doctor testified unequivocally that the 
Claimant’s injury at work led to a hematoma, which then 
served as a “breeding ground” for his spinal infection, and, 
although the second doctor’s testimony was more equivocal 
as to causation, he testified that the work-related injury 
“more likely” aggravated an ongoing infection. Stewart v. 
Westfield Ins. Co., — S.W.3d —, 2012 Tenn. LEXIS 66 
(Tenn. Feb. 16, 2012), affd, — S.W.3d —, 2012 Tenn. 
LEXIS 67 (Tenn. Feb. 16, 2012). 


50. —Employment as Means of Accident. 

The purpose of the Workers’ Compensation Act is to 
afford protection against accidental results, and, broadly 
speaking, under such statute, the employment itself is the 
means of the accident, and the employment, of course, is 
never accidental. Scott v. Metropolitan Life Ins. Co., 169 
Tenn. 351, 87 S.W.2d 1011, 1935 Tenn. LEXIS 53 (1935). 
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Where employee, after becoming ill with pains in chest 
and arms, was sent to company infirmary where he rested 
for approximately two hours and was then sent back to 
work, and later that day died from a heart attack while 
working, his death arose out of and in the course of his 
employment although he was doing nothing but his ordinary 
work. Johnson v. Aetna Casualty & Surety Co., 174 F. Supp. 
308, 1959 U.S. Dist. LEXIS 3037 (D. Tenn. 1959), aff'd, 278 
F.2d 200, 1960 U.S. App. LEXIS 4678 (6th Cir. Tenn. 1960). 

Where worker would have completely recovered from an 
attack of edema occurring on the job except for an 
operation performed for correction of heart disease having 
no connection with his employment, evidence was not 
sufficient to establish causal connection between employ- 
ment and disability. E. |. Du Pont De Nemours & Co. v. 
Kessler, 208 Tenn. 224, 345 S.W.2d 663, 1961 Tenn. LEXIS 
414 (1961). 

Recovery of benefits is proper for death due to a heart 
attack immediately precipitated by acute or sudden emo- 
tional stress as opposed to physical exertion, where the 
necessary causal connection is properly established by the 
proof. Cabe v. Union Carbide Corp., 644 S.W.2d 397, 1983 
Tenn. LEXIS 601 (Tenn. 1983). 


51. —Two or More Accidents Causing Injury. 

A disability is nonetheless an injury by accident when it 
results from a series of accidents, each specific and 
ascertainable, although its exclusive influence in the result- 
ing disability cannot be fixed precisely. Burton v. Miller Bros. 
Co., 166 Tenn. 622, 64 S.W.2d 195, 1933 Tenn. LEXIS 127 
(1933). 

While an accidental injury must be assignable to a 
particular time and place, the rule is satisfied if each of 
several accidents, assigned as the combined or alternative 
causes of a disability, can be thus localized and identified. 
Burton v. Miller Bros. Co., 166 Tenn. 622, 64 S.W.2d 195, 
1933 Tenn. LEXIS 127 (1933). 

It is not necessary that the happening of the accident be 
a single occurrence identified in space or time. Benjamin F. 
Shaw Co. v. Musgrave, 189 Tenn. 1, 222 S.W.2d 22, 1949 
Tenn. LEXIS 394 (1949). 

Where there are two equally probable causes of death, 
one which would impose liability and the other which would 
not, the plaintiff must fail since the burden of proof to 
establish accidental death rests upon him. Railway Express 
Agency, Inc. v. Clark, 194 F.2d 29, 1952 U.S. App. LEXIS 
2725 (6th Cir. Tenn. 1952). 

Where permanent and total loss of use of eye was the 
result of two accidents occurring while employee was in 
employ of different employers and under testimony it was 
impossible to allocate any particular part of the loss to any 
particular employer, chancellor's finding of joint and several 
liability on part of both employers was correct. J. E. Greene 
Co. v. Bennett, 207 Tenn. 635, 341 S.W.2d 751, 1960 Tenn. 
LEXIS 503 (1960), overruled in part, Indiana Lumberman’s 
Mut. Ins. Co. v. Ray, 596 $.W.2d 816, 1980 Tenn. LEXIS 
434 (Tenn. 1980). 

The last employer or insurance carrier will be liable in full 
for any permanent disability resulting from the last of 
successive injuries under different employers or insurance 
carriers. Globe Co. Inc. v. Hughes, 223 Tenn. 37, 442 
S.W.2d 253, 1969 Tenn. LEXIS 387 (1969). 


52. —Prima Facie Case of Accident — Effect. 
Where the claimant had made out a prima facie case, the 
employer is required to go forward and negative this prima 
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facie case. This may either be done by showing the cause 
of death or by showing other causes equally probable. 
Milstead v. Kaylor, 186 Tenn. 642, 212 S.W.2d 610, 1948 
Tenn. LEXIS 592 (1948). 

Where an employee is found dead at his post of labor, 
without direct evidence as to the manner of his death, an 
inference may arise of an accident springing out of and in 
the course of his employment. In other words a prima facie 
case for the claimant is thus supported. When such a prima 
facie case is thus made out the burden shifts to the 
employer to produce evidence to overthrow it. Milstead v. 
Kaylor, 186 Tenn. 642, 212 S.W.2d 610, 1948 Tenn. LEXIS 
592 (1948). 

The defendant is not called upon to introduce any proof 
or make any explanation as to the death of the employee 
except where the facts alleged make a prima facie case. 
Farris v. Yellow Cab Co., 189 Tenn. 46, 222 S.W.2d 187, 
1949 Tenn. LEXIS 397 (1949). 

Where there was substantial evidence that the decedent 
was in good health prior to his death and upon the very 
morning of his death, that he had sustained a serious fall 
after propelling a handtruck and handling several crates 
which weighed between 25 and 35 pounds and that 
immediately after the fall there was a bruise on his head 
which might have been the cause of his death, the evidence 
was sufficient to create a prima facie case of accident, and 
the trial court's finding that death was due to an accident 
was not clearly erroneous, notwithstanding the employer's 
contention that the medical evidence established the cause 
of death as heart seizure. Railway Express Agency, Inc. v. 
Clark, 194 F.2d 29, 1952 U.S. App. LEXIS 2725 (6th Cir. 
Tenn. 1952). 

Prima facie case of compensable death was shown 
where miner found dead in mine had shoveled 18 tons of 
coal from kneeling position. Phillips v. Eureka Casualty Co., 
133 F. Supp. 630, 1955 U.S. Dist. LEXIS 2930 (D. Tenn. 
1955), aff'd, 233 F.2d 743, 1956 U.S. App. LEXIS 3202 (6th 
Cir. Tenn. 1956). 

Where an employee is found dead at his post of labor 
without direct evidence as to the manner of his death an 
inference may arise of an accident springing out of and in 
the course of his employment and when a prima facie case 
is thus made out the burden shifts to the employer to 
overturn such prima facie case. Eureka Casualty Co. v. 
Phillips, 233 F.2d 743, 1956 U.S. App. LEXIS 3202 (6th Cir. 
Tenn. 1956). 


53. —Disease or Condition Contributing to Injury. 

A cook, becoming faint from overheated kitchen, stepped 
into an alley for fresh air and falling was injured by a 
passing truck. He was entitled to recover. Patten Hotel Co. 
v. Milner, 145 Tenn. 632, 238 S.W. 75, 1921 Tenn. LEXIS 
101 (1921). 

Where epilepsy, or other physical disturbances, suddenly 
and without expectation occur and contribute to cause an 
injury to an employee while at work the same should be 
held compensable, provided there is present another 
hazard, incident to the employment, which is generally 
known to exist and which is shown to be the immediate 
cause of the accident. Tapp v. Tapp, 192 Tenn. 1, 236 
S.W.2d 977, 1951 Tenn. LEXIS 374 (1951). 

Sickness, or any idiopathic condition, is considered as a 
“remote cause;” if another cause, incident to the employ- 
ment, is present and is the immediate cause of the injury 
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and death it is an injury “arising out of,” the employment. 
McCann Steel Co. v. Carney, 192 Tenn. 94, 237 S.W.2d 
942, 1951 Tenn. LEXIS 386 (1951). 

A predisposition toward an injury will not bar a claimant 
from workers’ compensation. Bush Bros. & Co. v. Williams, 
197 Tenn. 334, 273 S.W.2d 137, 1954 Tenn. LEXIS 491 
(1954). 

Where tension or fatigue of work accelerated or triggered 
a cerebral thrombosis, causing the employee to faint, 
striking his head upon the floor, resulting in a fractured skull, 
which caused his death, the employee’s death was caused 
by an accident while in the performance of his duties and 
was compensable. Whitehead v. Aluminum Co., 239 F. 
Supp. 415, 1965 U.S. Dist. LEXIS 7060 (E.D. Tenn. 1965), 
aff'd, Whitehead v. Aluminum Co. of America, 361 F.2d 620, 
1966 U.S. App. LEXIS 5862 (6th Cir. Tenn. 1966). 

The death of a worker who was caused to fall by a 
cerebral thrombosis, fracturing his skull, was due to an 
accident arising out of and in the course of his employment. 
Whitehead v. Aluminum Co. of America, 361 F.2d 620, 1966 
U.S. App. LEXIS 5862 (6th Cir. Tenn. 1966). 


54. —Aggravation of Preexisting Condition. 

Compensation may be properly awarded for disability 
resulting from aggravation of a preexisting heart disorder by 
an accidental injury. Sanders v. Blue Ridge Glass Corp., 
161 Tenn. 535, 33 S.W.2d 84, 1930 Tenn. LEXIS 40 (1930); 
Anderson v. Volz Const. Co., 183 Tenn. 169, 191 S.W.2d 
436, 1946 Tenn. LEXIS 197 (1946); Lucey Boiler & Mfg. 
Corp. v. Hicks, 188 Tenn. 700, 222 S.W.2d 19, 1949 Tenn. 
LEXIS 393 (1949). 

Preexisting weakness or disease will not prevent injury 
from being result of accident, and acceleration or aggrava- 
tion of preexisting ailment may be compensable injury. 
Cambria Coal Co. v. Ault, 166 Tenn. 567, 64 S.W.2d 18, 
1933 Tenn. LEXIS 118 (1933). 

Dependents of an injured employee were entitled to 
compensation, where the injury either caused his death or 
accelerated an existing cancer or other malady, thereby 
causing his death. Tullahoma v. Ward, 173 Tenn. 91, 114 
S.W.2d 804, 1937 Tenn. LEXIS 16 (1938). 

Evidence to the effect that worker suffered from dis- 
eased blood vessels prior to his death but prior to the time 
of his death had performed his work and was apparently 
undisturbed by his condition supported the finding of the 
trial judge that his death was the result of a fall while on the 
job which induced the rupture of the blood vessels. 
Riverside Mill Co. v. Parsons, 176 Tenn. 381, 141 S.W.2d 
895, 1939 Tenn. LEXIS 128 (1940). 

Death of employee which occurred without warning while 
making manholes on a hot day was not compensable where 
medical evidence showed that cause of death was the 
sudden cutting off of blood supply as result of diseased 
heart. Anderson v. Volz Const. Co., 183 Tenn. 169, 191 
S.W.2d 436, 1946 Tenn. LEXIS 197 (1946). 

Injured back from lifting side of beef, though due to a 
congenital weak back, is compensable. Swift & Co. v. 
Howard, 186 Tenn. 584, 212 S.W.2d 388, 1948 Tenn. LEXIS 
585 (1948). 

When an employer employs a worker he takes him as he 
is and assumes the risk of having a weakened condition 
aggravated by some injury which might not hurt or bother a 
perfectly normal, healthy person. If the injury is the 
proximate cause of the disability and excites and aggra- 
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vates a previous weakened condition, then the employer is 
liable. Swift & Co. v. Howard, 186 Tenn. 584, 212 S.W.2d 
388, 1948 Tenn. LEXIS 585 (1948). 

Ruptured aneurism of aorta 55 minutes after accidental 
injury to finger and 10 minutes after amputation of finger 
was compensable, though walls of aorta had been weak- 
ened by disease of syphilis, where there was testimony by 
expert witnesses that ruptured aneurism could have been 
due to excitement from accident. Lucey Boiler & Mfg. Corp. 
v. Hicks, 188 Tenn. 700, 222 S.W.2d 19, 1949 Tenn. LEXIS 
393 (1949). 

Disability resulting from an untoward event, which we 
commonly refer to as an accident, that hastens the onset of 
an affliction or aggravates a preexisting disease, is com- 
pensable. Howell v. Charles H. Bacon Co., 98 F. Supp. 567, 
1951 U.S. Dist. LEXIS 2266 (D. Tenn. 1951), aff'd, 197 F.2d 
333, 1952 U.S. App. LEXIS 2625 (6th Cir. Tenn. 1952). 

In an action to recover death benefits under the Workers’ 
Compensation Law, the stronger inference was that the 
injury of decedent and the inseparable consequences of 
ceaseless pain and worry and nervous tension aggravated 
a preexisting coronary sclerosis and hastened his death, 
and the death was held compensable. Howell v. Charles H. 
Bacon Co., 98 F. Supp. 567, 1951 U.S. Dist. LEXIS 2266 
(D. Tenn. 1951), aff'd, 197 F.2d 333, 1952 U.S. App. LEXIS 
2625 (6th Cir. Tenn. 1952). 

Where the evidence showed that the employee died of 
blood poisoning resulting from a cut received in the course 
of his employment, the death arose out of and in the course 
of the employment, in spite of the fact that the employee 
was suffering from leukemia, and would eventually have 
died from that disease. McCann Steel Co. v. Carney, 192 
Tenn. 94, 237 S.W.2d 942, 1951 Tenn. LEXIS 386 (1951). 

Where an accident can be fairly considered to be a 
contributing cause of death, it is compensable under the 
statute, even though the injured employee was suffering 
from some prior disability of a serious nature. Boyd v. 
Young, 193 Tenn. 272, 246 S.W.2d 10, 1951 Tenn. LEXIS 
354, 1951 Tenn. LEXIS 355 (1951). 

Where it is doubtless true that sooner or later an 
employee would have died from a cancer, with which he 
was afflicted, the case is still compensable if an accident in 
the course of his employment so accelerated or aggravated 
the cancer that the accident was a contributing cause to the 
shortening of his life. Boyd v. Young, 193 Tenn. 272, 246 
S.W.2d 10, 1951 Tenn. LEXIS 354, 1951 Tenn. LEXIS 355 
(1951). 

If a blow inflicted upon the leg injures that leg by 
aggravating a preexisting disease it is no less an injury 
received from the blow, within the meaning of the statute, 
than it would have been if there had been no preexisting 
disease. Ledford v. Miller Bros. Co., 194 Tenn. 467, 253 
S.W.2d 552, 1952 Tenn. LEXIS 405 (1952). 

Death of employee from coronary occlusion as result of 
overworking on a hot day was compensable since exertion 
aggravated diseased heart condition and hastened his 
death. Jenkins v. American Mut. Liability Ins. Co., 113 F. 
Supp. 250, 1953 U.S. Dist. LEXIS 2558 (D. Tenn. 1953). 

Employer takes employee in the condition in which he is 
employed and assumes risk of having any weakened 
condition aggravated or accelerated by employment, there- 
fore even though employee dies of predisposed disease, if 
it is shown by expert testimony that physical exertion on the 
job was a contributing and accelerating factor, a compens- 
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able case is made which is not speculative. Heron v. 
Girdley, 198 Tenn. 110, 277 S.W.2d 402, 1955 Tenn. LEXIS 
341 (1955). 

Employee may be compensated where peptic ulcer was 
caused to rupture by strain of work. London & Lancashire 
Indem. Co. v. Starcher, 202 Tenn. 278, 304 S.W.2d 87, 
1957 Tenn. LEXIS 389 (1957). 

Recovery may be had for aggravation of preexisting 
condition where such issue is raised by the evidence, even 
though the employee does not allege such ground in his 
pleading or seek at the outset to recover on this theory. 
Norton v. Standard Coosa-Thatcher Co., 203 Tenn. 649, 
315 S.W.2d 245, 1958 Tenn. LEXIS 230 (1958). 

Evidence that heat stroke occurring in course of employ- 
ment aggravated a preexisting arteriosclerosis condition 
was sufficient to make out a compensable injury. Eslinger v. 
Miller Bros. Co., 203 Tenn. 688, 315 S.W.2d 261, 1958 
Tenn. LEXIS 236 (1958). 

If the physical activity and exertion of an employee’s 
work aggravates a preexisting heart condition, precipitates 
a fatal heart attack and thus hastens his death, such death 
is the result of accident arising out of and in the course of 
the employment. Nashville Pure Milk Co. v. Rychen, 204 
Tenn. 575, 322 S.W.2d 432, 1958 Tenn. LEXIS 277 (1958); 
Coleman v. Coker, 204 Tenn. 310, 321 S.W.2d 540, 1959 
Tenn. LEXIS 283 (1959); Sweat v. United States Fidelity & 
Guaranty Co., 169 F. Supp. 155, 1959 U.S. Dist. LEXIS 
3816 (E.D. Tenn. 1959), aff'd, 272 F.2d 943, 1959 U.S. App. 
LEXIS 2913 (6th Cir. Tenn. 1959); Huey Bros. Lumber Co. 
v. Kirk, 210 Tenn. 170, 357 S.W.2d 50, 1962 Tenn. LEXIS 
420 (1962). 

Where an employer employs a worker, he takes him as 
he is and assumes the risk of having a weakened condition 
aggravated by some injury which might not affect a normal 
person. Coleman v. Coker, 204 Tenn. 310, 321 S.W.2d 540, 
1959 Tenn. LEXIS 283 (1959); Combustion Engineering Co. 
v. Blanks, 210 Tenn. 233, 357 S.W.2d 625, 1962 Tenn. 
LEXIS 428 (1962); Fidelity & Casualty Co. v. Treadwell, 212 
Tenn. 1, 367 S.W.2d 470, 1963 Tenn. LEXIS 393 (1963); 
American Surety Co. v. Kizer, 212 Tenn. 328, 369 S.W.2d 
736, 1963 Tenn. LEXIS 426 (1963); Fink v. Caudle, 856 
S.W.2d 952, 1993 Tenn. LEXIS 378 (Tenn. 1993). 

Where evidence sustained finding of trial court that 
employee’s fall from bakery truck in the course of his 
employment aggravated preexisting cirrhosis of the liver 
and resulted in permanent partial disability of 75 percent of 
the whole body, causal connection was established be- 
tween the employment and the injury so that employee was 
entitled to compensation. Martha White Bakeries, Inc. v. 
Vance, 204 Tenn. 491, 322 S.W.2d 206, 1959 Tenn. LEXIS 
302 (1959). 

Where evidence sustained the finding that worker who 
had preexisting condition of berry aneurysm died from the 
rupture of a blood vessel while using a power saw in the 
course of his employment, such death was compensable. 
Huey Bros. Lumber Co. v. Kirk, 210 Tenn. 170, 357 S.W.2d 
50, 1962 Tenn. LEXIS 420 (1962). 

Traumatic aggravation of otherwise noncompensable 
disease as result of employment was compensable. Com- 
bustion Engineering Co. v. Blanks, 210 Tenn. 233, 357 
S.W.2d 625, 1962 Tenn. LEXIS 428 (1962). 

Where last injury resulted from the aggravation of a prior 
injury received while working for another employer and in 
proceeding for compensation from the last employer it was 
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determined that the disability was attributable to the injury 
received while working for such employer, such employer 
could not bring action for contribution against the first 
employer. Baxter v. Smith, 211 Tenn. 347, 364 S.W.2d 936, 
1962 Tenn. LEXIS 360 (1962). 

Disability resulting from aggravation of a preexisting 
disease or condition is compensable. American Surety Co. 
v. Kizer, 212 Tenn. 328, 369 S.W.2d 736, 1963 Tenn. LEXIS 
426 (1963). 

Where worker reported to work in apparent good health 
and about an hour later suffered a rupture of a hemangioma 
or vascular tumor located on the left cerebral hemisphere 
while working as a ripsaw operator and there was medical 
testimony that such physical exertion could produce the 
rupture, evidence sustained finding of trial judge that death 
of employee resulted from accidental injury arising out of 
and in the course of his employment. Morristown Chest Co. 
v. Morgan, 212 Tenn. 441, 370 S.W.2d 513, 1963 Tenn. 
LEXIS 439 (1963). 

Although driving a tractor-trailer rig may have aggravated 
claimant’s diseased heart condition, under Tennessee law it 
was not enough to establish that his death was due to an 
accident arising out of and in the course of his employment; 
in addition, preponderance of evidence must show driving 
the truck aggravated plaintiff's diseased condition and that 
his death was accelerated as a proximate result of such 
aggravation. Kirby v. Dance Freight Lines, 226 F. Supp. 
947, 1964 U.S. Dist. LEXIS 6452 (E.D. Tenn. 1964). 

Proof failed to show that death of plaintiffs intestate, 
which followed driving tractor-trailer rigs for employer, was 
caused by an accident arising out of or in the course of his 
employment or that his heart trouble was aggravated to the 
extent that it shortened his life or accelerated his death. 
Kirby v. Dance Freight Lines, 226 F. Supp. 947, 1964 U.S. 
Dist. LEXIS 6452 (E.D. Tenn. 1964). 

Where, due to cerebral thrombosis, which was aggra- 
vated, accelerated or triggered by his work, employee 
became dizzy and immediately fell to the floor, sustaining 
skull fracture which was the primary cause of death, 
employee met with an accident while in performance of his 
duties, for purposes of workers’ compensation. Whitehead 
v. Aluminum Co., 239 F. Supp. 415, 1965 U.S. Dist. LEXIS 
7060 (E.D. Tenn. 1965), aff'd, Whitehead v. Aluminum Co. 
of America, 361 F.2d 620, 1966 U.S. App. LEXIS 5862 (6th 
Cir. Tenn. 1966). 

Where decedent, driver of tractor-trailer rig, died at his 
home after returning from a long and strenuous trip which 
placed unusual stress on his preexisting diseased heart, the 
widow was entitled to recover, as her husband’s death 
arose out of and in the course of his employment. Treadway 
v. Associated Transport, Inc., 302 F. Supp. 301, 1969 U.S. 
Dist. LEXIS 9847 (E.D. Tenn. 1969). 

An employer takes an employee as he finds him so that 
employer is liable for disabilities resulting from injuries 
sustained by employee arising out of and in the course of 
his employment even though it aggravates a previous 
condition with resulting disability far greater than otherwise 
would have been the case. Globe Co. Inc. v. Hughes, 223 
Tenn. 37, 442 S.W.2d 253, 1969 Tenn. LEXIS 387 (1969): 
Newport v. Webb, 223 Tenn. 445, 446 S.W.2d 683, 1969 
Tenn. LEXIS 430 (1969); Blalock v. Williams, 483 S.W.2d 
578, 1972 Tenn. LEXIS 366 (Tenn. 1972). 

Where, while securing chicken coops on truck in course 
of his employment, employee suffered attack of angina 
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pectoris which aggravated and accelerated preexisting 
arteriosclerotic heart disease and contributed to coronary 
occlusion, employee suffered injury by accident in course of 
employment. R. E. Butts Co. v. Powell, 225 Tenn. 119, 463 
S.W.2d 707, 1971 Tenn. LEXIS 284 (1971). 

When an employer employs a worker he takes him as he 
is and assumes the risk of having a weakened condition 
aggravated by some injury which might not hurt or bother a 
normal, healthy person, but such injury must be the 
proximate cause of the workers’ disability to be compens- 
able. Blalock v. Williams, 483 S.W.2d 578, 1972 Tenn. 
LEXIS 366 (Tenn. 1972). 

Unrebutted statement in death certificate filled out by 
company doctor that cause of death of employee was 
“acute coronary thrombosis” due to “coronary atherosclero- 
sis’, together with testimony of physician that if employee 
had preexisting condition of atherosclerosis then the work 
he was performing could contribute to accelerate his fatal 
heart attack was sufficient to support finding of chancellor 
that there was a causal connection between work employee 
was performing and his death by heart attack suffered on 
job. Boles v. Aluminum Co. of America, 483 S.W.2d 582, 
1972 Tenn. LEXIS 368 (Tenn. 1972). 

The exertion of unloading heavy boxes from a truck 
aggravated a preexisting condition of arteriosclerosis caus- 
ing a heart attack which was an injury arising out of and in 
the course of employment and there was a causal connec- 
tion therein. Palmer v. Pruitt, 498 S.W.2d 89, 1973 Tenn. 
LEXIS 453 (Tenn. 1973). 

In an action for compensation for permanent partial 
disability as a result of a ruptured disc, evidence of 
rheumatoid arthritis in the joints of the arms and legs did not 
support an award for aggravation of the preexisting condi- 
tion of rheumatoid arthritis. Murray Ohio Mfg. Co. v. Vines, 
498 S.W.2d 897, 1973 Tenn. LEXIS 463 (Tenn. 1973). 

Where employee suffered a myocardial infarction while 
at work, his subsequent death was covered by the act even 
though exertion at work only aggravated a preexistent 
condition, and even though the exertion was no more than 
the job ordinarily required. Kingsport Press, Inc. v. Van 
Huss, 547 S.W.2d 572, 1977 Tenn. LEXIS 566 (Tenn. 
1977). 

Where the employee’s arthritic condition was aggravated 
and made symptomatic by the bending, stooping, lifting, 
reaching and twisting motions required by the job assign- 
ment he was given, his injury was included within the 
definition of an accident. Laminite Plastics Mfg. Co. v. 
Greene, 561 S.W.2d 458, 1978 Tenn. LEXIS 583 (Tenn. 
1978). 

Although there was no evidence in record that the last 
act performed before the onset of pain was the cause of the 
injury, it is reasonable to conclude that a back injury 
sustained shortly after doing heavy work was caused by the 
work, as the injured person suffered from a degenerative 
disorder which can be aggravated by such work. American 
Precision, Inc. v. Ottinger, 562 S.W.2d 818, 1978 Tenn. 
LEXIS 594 (Tenn. 1978). 

Where an employer employs a worker, he takes him as 
he is and assumes the risk of having a weakened condition 
aggravated by some injury which might not affect a normal 
person. See Harlan v. McClellan, 572 S.W.2d 641, 1978 
Tenn. LEXIS 656 (Tenn. 1978). 

Employee's previous back injury, for which he received 
compensation for approximately seven to eight percent 





169 


permanent disability, did not preclude an award for disability 
resulting from the current injury to his back. Harlan v. 
McClellan, 572 S.W.2d 641, 1978 Tenn. LEXIS 656 (Tenn. 
1978). 

Defendant employer which employed plaintiff with a 
preexisting weakened condition (diabetes), which generally 
made him more susceptible to infections, was not liable for 
aggravation of an infection that plaintiff contracted from 
some source other than work and which has not been 
shown to be employment-related even though aggravation 
may have been caused by working conditions. Bowers v. 
Liberty Mut. Ins. Co., 580 S.W.2d 787, 1979 Tenn. LEXIS 
432 (Tenn. 1979). 

lf a work related accident aggravates an idiopathic 
condition, causing injury or death, or if it is a contributing 
Cause, compensation is available. Hall v. Auburntown 
Industries, Inc., 684 S.W.2d 614, 1985 Tenn. LEXIS 468 
(Tenn. 1985). 

The last successive employer or insurance carrier, taking 
the employee as he is found at the time of the accident, will 
be liable for the entire resulting disability, including all 
medical expenses arising from the disability and regardless 
of any preexisting condition. Bennett v. Howard Johnsons 
Motor Lodge, 714 S.W.2d 273, 1986 Tenn. LEXIS 779 
(Tenn. 1986). 

The aggravation of a preexisting nervous condition by a 
physical injury is compensable. Thomas v. Aetna Life & 
Casualty Co., 812 S.W.2d 278, 1991 Tenn. LEXIS 246 
(Tenn. 1991). 

Physical or mental injuries caused by worry, anxiety or 
emotional stress of a general nature or ordinary stress 
associated with the worker's occupation are not compens- 
able; the injury must have resulted from an incident of 
abnormal and unusual stressful proportions, rather than the 
day to day mental stresses and tensions to which workers 
in that field are occasionally subjected. Cunningham v. 
Shelton Sec. Serv., 46 S.W.3d 131, 2001 Tenn. LEXIS 140 
(Tenn. 2001), rehearing denied, Cunningham v. Shelton 
Sec. Serv., Inc. , — S.W.3d —, 2001 Tenn. LEXIS 381 
(Tenn. 2001). 


55. —Alcoholics. 

Where an employee, with a five-year history of alcohol- 
ism and related diseases, including pancreatitis and cirrho- 
sis of the liver, while on duty as a policeman, fell on an icy 
street, which aggravated degenerative arthritis in his back 
and neck causing extreme pain and preventing him from 
working, and he then began drinking more heavily until six 
months later, after acute delirium tremens, a marked 
enlargement of the liver and a collapse, he was admitted to 
the hospital in a comatose state and died of acute 
necrotizing pancreatitis contributed to by bilateral lobular 
pneumonia and cirrhosis, the court held that his fall which 
occurred in the course of his employment was the proxi- 
mate cause of his death, that he was not guilty of willful 
misconduct or intentional self-inflicted injury as defined by 
§ 50-6-110, and that his survivor was entitled to recover full 
compensation for his injury and death. Wheeler v. Glens 
Falls Ins. Co., 513 S.W.2d 179, 1974 Tenn. LEXIS 461 
(Tenn. 1974). 


56. —Subsequent Disease or Condition Resulting from 
Injury. 

Injury resulting from an infection following the formation 

of a callous upon claimant’s fingertip, occasioned by 
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operation of listing machine, was accidental. Sears-Roe- 
buck & Co. v. Starnes, 160 Tenn. 504, 26 S.W.2d 128, 1929 
Tenn. LEXIS 126 (1930). 

Where an employee, in the course of his employment, 
accidentally fell and struck his head against a radiator, and 
soon afterwards symptoms of epilepsy developed without 
any other apparent cause, and expert medical testimony 
shows that such an injury often gives rise to epilepsy, it was 
sufficient to support finding that the condition was brought 
about by the fall and injury. Sears-Roebuck & Co. v. Finney, 
169 Tenn. 547, 89 S.W.2d 749, 1935 Tenn. LEXIS 81 
(1936). 

Evidence to the effect that the death of a policeman 40 
days after being struck by a car was caused by an internal 
condition which was either brought about by such accident 
or aggravated thereby was sufficient to support an award 
for death of the policeman on grounds that such death was 
either proximately caused or appreciably accelerated by 
such injury. Tullahoma v. Ward, 173 Tenn. 91, 114 S.W.2d 
804, 1937 Tenn. LEXIS 16 (1938). 

Where three medical witnesses introduced by defendant 
testified that the cause of cancer was purely speculative, 
that the idea that a blow might cause cancer had been 
advanced but never proven true and where medical witness 
for petitioner testified that medical science did not know that 
cancer will result from certain conditions or that it results 
from traumatic conditions, finding of the trial judge that the 
proof did not establish that cancer from which deceased 
worker died was caused by a blow sustained in the course 
of employment was proper. McBrayer v. Dixie Mercerizing 
Co., 178 Tenn. 135, 156 S.W.2d 408, 1941 Tenn. LEXIS 41 
(1941). 

Evidence held sufficient to justify the finding of the trial 
court that pericarditis with effusion, by which disease the 
employee was disabled, was directly attributable to re- 
peated sharp blows upon the chest suffered by the 
employee in the course of his employment. Benjamin F. 
Shaw Co. v. Musgrave, 189 Tenn. 1, 222 S.W.2d 22, 1949 
Tenn. LEXIS 394 (1949). 

Coronary occlusion three months and one week after 
injury to foot as result of fall was compensable where 
employee had suffered pain and shock to nervous system 
so as to aggravate heart condition. Howell v. Charles H. 
Bacon Co., 98 F. Supp. 567, 1951 U.S. Dist. LEXIS 2266 
(D. Tenn. 1951), affd, 197 F.2d 333, 1952 U.S. App. LEXIS 
2625 (6th Cir. Tenn. 1952). 

Where petitioner made out a prima facie case that death 
of deceased employee from cerebro vascular accident was 
contributed to or aggravated by a sun or heat stroke, and 
there was no autopsy or any evidence contrary to prima 
facie case established by petitioner, an award for compen- 
sation was justified. Cunningham v. Hembree, 195 Tenn. 
107, 257 S.W.2d 12, 1953 Tenn. LEXIS 307 (1953). 

Where employee employed as a miner, in apparent good 
health, sustained a ruptured artery after crawling on his 
hands and knees a distance of 500 to 800 feet, and 30 days 
thereafter, following two operations for the purpose of tying 
off some of the blood flow to the artery, died of thrombosis 
of the artery, widow was entitled to compensation since 
exertion in reaching his work was the cause of the ruptured 
artery. Lay v. Blue Diamond Coal Co., 196 Tenn. 63, 264 
S.W.2d 223, 1953 Tenn. LEXIS 406 (1953). 

lt was immaterial that the initial injury may have been 
small in contrast to the grave consequences which resulted 
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where there was a causal relation between the initiating 
accident and the resultant disability. Kitts v. American Mut. 
Liability Ins. Co., 133 F. Supp. 937, 1955 U.S. Dist. LEXIS 
2971 (D. Tenn. 1955). 

Testimony of claimant’s attendant doctor that first heart 
attack in course of employment could have so impaired the 
heart to make it incapable of standing later attack, without 
stating direct causal relationship, was sufficient to justify 
award upon holding that the first attack substantially 
contributed to the second. Powers v. Beasley, 197 Tenn. 
549, 276 S.W.2d 720, 1955 Tenn. LEXIS 315 (1955). 

Where decedent carrying heavy loads in work suffered a 
brain hemorrhage and, after several months’ treatment, 
suffered another hemorrhage causing death, his death 
arose out of original employment since it contributed to his 
death. Parrott v. Parrott, 198 Tenn. 96, 278 S.W.2d 83, 1955 
Tenn. LEXIS 350 (1955). 

Where workers’ compensation claimant suffered electric 
shock which doctors testify could “possibly” have caused 
later brain injury seven years after shock, with no symptoms 
in meantime, decision of trial judge refusing award on basis 
of one of two reasonable conflicting inferences as to cause 
will be sustained. Lynch v. La Rue, 198 Tenn. 101, 278 
S.W.2d 85, 1955 Tenn. LEXIS 351 (1955). 

Where employee was hospitalized as result of compens- 
able injury, aggravation of injury as result of negligence of 
hospital orderly while bathing employee during course of 
treatment was compensable. Mallette v. Mercury Outboard 
Supply Co., 204 Tenn. 438, 321 S.W.2d 816, 1959 Tenn. 
LEXIS 298 (1959), overruled in part, Lollar v. Wal-Mart 
Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 38, 4 
A.L.R.5th 1086 (Tenn. 1989). 

Chancellor was justified in finding causal connection 
between employee's back injury and his death from hepa- 
titis where employee used drugs and whiskey to relieve 
continued and excruciating pain resulting from such injury 
without knowing that they were dangerous to his life when 
he was suffering from malnutrition. Fennell v. Maryland 
Casualty Co., 208 Tenn. 116, 344 S.W.2d 352, 1961 Tenn. 
LEXIS 402 (1961). 

Death of worker resulting from operation of tractor was 
not compensable as arising out of his former employment 
on ground that necessity of operation of tractor resulting 
from his inability to perform former work. Jones v. Huey, 210 
Tenn. 162, 357 S.W.2d 47, 1962 Tenn. LEXIS 419 (1962). 

Where the primary injury is shown to have arisen out of 
and in the course of the employment, every natural 
consequence that flows from such injury likewise arises out 
of the employment unless the subsequent injury is the result 
of an independent intervening cause attributable to the 
employee’s own negligence or misconduct. Jones v. Huey, 
210 Tenn. 162, 357 S.W.2d 47, 1962 Tenn. LEXIS 419 
(1962). 

Where, in compensation suit involving successive hos- 
pitalizations, chancellor found that disability resulted from 
injury occurring at time of first hospitalization, such finding 
was binding in suit between the insurance carriers as of the 
two dates who, although not named, had entered appear- 
ances in the original suit. United States Fidelity & Guaranty 
Co. v. Bituminous Casualty Corp., 52 Tenn. App. 43, 371 
S.W.2d 801, 1962 Tenn. App. LEXIS 129 (Tenn. Ct. App. 
1962). 

Where an employee was injured about the hips, pelvis 
and legs in a cave-in and an embolism developed during his 
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convalescence causing either a pulmonary embolism or a 
coronary thrombosis, causing the employee to fall out of a 
chair and die, his death was caused by the injuries received 
in his employment. Manis v. Travelers Ins. Co., 239 F. Supp. 
439, 1965 U.S. Dist. LEXIS 7062 (E.D. Tenn. 1965). 


57. —Subsequent Injuries Following Rehabilitation. 

The policy allowing compensation in spite of a previous 
determination of permanent disability to the same member 
encourages rehabilitation and reemployment. Harlan v. 
McClellan, 572 S.W.2d 641, 1978 Tenn. LEXIS 656 (Tenn. 
1978). 

An employee who rehabilitates himself and returns to 
work rather than relying on public relief should not be 
penalized for his rehabilitation or discouraged from re-entry 
into the work force by the denial of benefits for subsequent 
injuries. Harlan v. McClellan, 572 S.W.2d 641, 1978 Tenn. 
LEXIS 656 (Tenn. 1978). 


58. —Elemental Forces. 

When an employee’s work exposes him to an elemental 
force and requires him to continue to work under the risk of 
the hazard which the elemental force creates, the employee 
is to be compensated for injuries which result therefrom. 
Hodge v. Diamond Container General, Inc., 759 S.W.2d 
659, 1988 Tenn. LEXIS 194 (Tenn. 1988). 

It is foreseeable that when exposed to the hot sun or the 
freezing cold an employee suffers an injury therefrom. 
When the nature of the work requires exposure to the risk 
of this hazard, any injury resulting therefrom arises out of 
and in the course of the employment. Hodge v. Diamond 
Container General, Inc., 759 S.W.2d 659, 1988 Tenn. 
LEXIS 194 (Tenn. 1988). 


59. —Heat Prostration, Sunstroke and Heat Exhaus- 
tion. 

Heat prostration of a fireman in boiler room on an 
extremely hot day is compensable. King v. Buckeye Cotton 
Oil Co., 155 Tenn. 491, 296 S.W. 3, 1926 Tenn. LEXIS 72, 
53 A.L.R. 1086 (1927). 

Where it was shown without dispute that the employee 
while at his work in loading timber on a very hot July day fell 
and after a few minutes died, and that the employee was a 
strong, healthy, able-bodied man, the evidence made out a 
prima facie case of death from heat exhaustion, heat 
prostration or sunstroke. Milstead v. Kaylor, 186 Tenn. 642, 
212 S.W.2d 610, 1948 Tenn. LEXIS 592 (1948). 

Death caused by heat prostration, sunstroke or heat 
exhaustion is compensable in this state. Anderson v. Volz 
Const. Co., 183 Tenn. 169, 191 S.W.2d 436, 1946 Tenn. 
LEXIS 197 (1946); Milstead v. Kaylor, 186 Tenn. 642, 212 
S.W.2d 610, 1948 Tenn. LEXIS 592 (1948); T. J. Moss Tie 
Co. v. Rollins, 191 Tenn. 577, 235 S.W.2d 585, 1951 Tenn. 
LEXIS 361 (1951). 

Death of employee was compensable where he died 
suddenly while engaged in loading crossties on a hot day 
where medical testimony established that cause of death 
was sunstroke. T. J. Moss Tie Co. v. Rollins, 191 Tenn. 577, 
235 S.W.2d 585, 1951 Tenn. LEXIS 361 (1951). 


60. —Frostbite and Freezing. 

Where employee’s work exposed him to the elemental 
force of freezing for long hours, frostbite resulting therefrom 
was compensable. Globe Co. Inc. v. Hughes, 223 Tenn. 37, 
442 S.W.2d 253, 1969 Tenn. LEXIS 387 (1969). 
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61. —Back Injuries. 

Back injury claims are recognized as appropriate situa- 
tions for applying gradual injury guidelines; however, while 
in some cases an employee's back injury has been found to 
have occurred gradually and not as the result of a specific 
incident, the court has never held that back injuries are 
always gradual injuries. Each case must be decided on its 
facts based upon the proof relating to causation. Mynatt v. 
Liberty Mut. Ins. Cos., 699 S.W.2d 799, 1985 Tenn. LEXIS 
569 (Tenn. 1985). 


62. —Hernia. 

If, as result of a strain in lifting some heavy article for his 
employer, an employee dislocates his vertebrae, or breaks 
his wrist, or ruptures a blood vessel, it could not be 
seriously insisted that such unexpected injury was not 
accidental. If the strain or “stretching,” as petitioner terms 
his act, instead of causing one of the injuries just enumer- 
ated, produces a hernia, the occurrence is nonetheless 
accidental. Webster v. Lloyd A. Fry Roofing Co., 177 Tenn. 
122, 146 S.W.2d 946, 1940 Tenn. LEXIS 18 (1941). 

Where uncontradicted evidence was to the effect that 
deceased, a strong healthy man without previous evidence 
of hernia, engaged in very heavy work subjecting himself to 
strain in lifting heavy bars of iron, left his place of 
empioyment, walked one block to his home and there 
complained of pain in his side, went to bed and remained 
there for two days and that on the morning of the third day 
his employer's physician found him suffering from hernia, 
the inference was irresistible that deceased had received 
this injury while lifting the heavy bars and the trial court 
erred in holding that there was no evidence to show that 
deceased received an accidental injury arising out of and in 
the course of his employment. Riley v. Knoxville Iron Co., 
178 Tenn. 107, 156 S.W.2d 398, 1941 Tenn. LEXIS 37 
(1941). 


63. —Mental Ailments and Nervous Conditions. 

The word “injury” in the Workers’ Compensation Law is 
broader than the mere reference to some objective physical 
break or wound to the body and includes the consequences 
therefrom such as mental ailments or nervous conditions. 
Buck & Simmons Auto & Electric Supply Co. v. Kesterson, 
194 Tenn. 115, 250 S.W.2d 39, 1952 Tenn. LEXIS 358 
(1952). 

An employee disabled by “traumatic or post-traumatic 
neurosis” precipitated by an accident arising out of and in 
the course of his employment is entitled to compensation 
under the Workers’ Compensation Law. Buck & Simmons 
Auto & Electric Supply Co. v. Kesterson, 194 Tenn. 115, 250 
S.W.2d 39, 1952 Tenn. LEXIS 358 (1952). 

Testimony of doctors and neighbors of muscle spasms 
and inability to walk or work is such substantial evidence of 
causation and permanent disability as to allow trial judge to 
award compensation where claimant alleges back injury. 
Bush Bros. & Co. v. Williams, 197 Tenn. 334, 273 S.W.2d 
137, 1954 Tenn. LEXIS 491 (1954). 

Traumatic or post-traumatic neurosis is an “injury” within 
the meaning of the act. McKenzie v. Campbell & Dann Mfg. 
Co., 209 Tenn. 475, 354 S.W.2d 440, 1962 Tenn. LEXIS 
380 (1962). 

Where the medical testimony gave no opinion as to the 
permanence of a present aggravated nervous condition, 
there was no evidence before the trial court from which a 
permanent impairment could be inferred. Minton v. Leonard, 
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219 Tenn. 642, 412 S.W.2d 886, 1967 Tenn. LEXIS 378 
(1967). 

Where there was testimony in the record by psychiatrist 
that employee suffered from chronic undifferentiated 
schizophrenia and that such condition disabled him from 
work, supreme court would not disturb trial court’s finding to 
that effect even though on the basis of the entire record it 
might have reached a different conclusion. Gluck Bros., Inc. 
v. Pollard, 221 Tenn. 383, 426 S.W.2d 763, 1968 Tenn. 
LEXIS 471 (1968). 

Mental or nervous illnesses are compensable when 
shown to be caused by an industrial, work-related accident. 
Jose v. Equifax, Inc., 556 S.W.2d 82, 1977 Tenn. LEXIS 609 
(Tenn. 1977). 

Where defendant's claim for workers’ compensation 
benefits alleged that he sustained a “severe psychiatric 
illness” as a result of being placed under a tremendous 
amount of pressure and tension in order to meet his 
obligations to his employer, the complaint was dismissed for 
failure to state a claim due to its general, conclusory nature 
and lack of specificity. Jose v. Equifax, Inc., 556 S.W.2d 82, 
1977 Tenn. LEXIS 609 (Tenn. 1977). 

Trial court erred in awarding workers’ compensation 
benefits for a mental injury to a worker who had been 
exposed to the blood of a co-worker whom she believed 
was HIV positive where she had not shown actual exposure 
to the virus through a medically recognized channel of 
transmission and five HIV tests had been performed on her 
and all were negative. The Supreme Court of Tennessee is 
unwilling to award workers’ compensation disability benefits 
to a claimant who suffers from an irrational fear of exposure 
to HIV when there is no proof of actual exposure via a 
medically recognized channel of transmission. Guess v. 
Sharp Mfg. Co. of Am., 114 S.W.3d 480, 2003 Tenn. LEXIS 
722 (Tenn. 2003). 

Trial court had not erred in concluding that a claimant 
had not suffered a cognitive impairment due to a work 
related accident because she had not asserted that she had 
sustained a closed head injury until her attorney referred 
her for psychological testing almost three years after the 
accident. And, the court found “a huge void” in the medical 
evidence between the time that she received treatment from 
the neurologist and the time that she was referred for 
psychological testing. Layman v. Vanguard Contrs., 183 
S.W.3d 310, 2006 Tenn. LEXIS 5 (Tenn. 2006). 


64. —Emotional Stress. 

Worry, anxiety or emotional stress of a general nature 
are not in and of themselves sufficient to establish an 
accident. Emotional stress, to some degree, accompanies 
the performance of any contract of employment; when this 
is within the bounds of the ups and downs of emotional 
normal human experience, courts frequently decline to 
impose liability upon employers for conditions resulting from 
cumulated strain. Henley v. Roadway Express, 699 S.W.2d 
150, 1985 Tenn. LEXIS 561 (Tenn. 1985). 

For a mental injury by accident or occupational disease 
to arise out of employment, it must be caused by an 
identifiable stressful, work-related event producing a sud- 
den mental stimulus such as fright, shock or excessive 
unexpected anxiety, and therefore it may not be gradual 
employment stress building up over a period of time. In 
addition, the stress produced may not be usual stress, but 
must be extraordinary and unusual in comparison to the 
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stress ordinarily experienced by an employee in the same 
type duty. Gatlin v. Knoxville, 822 S.W.2d 587, 1991 Tenn. 
LEXIS 511 (Tenn, 1991). 

Where plaintiff suffered an acute, sudden, or unexpected 
emotional stress, there was an injury by accident. Jones v. 
Hartford Acci. & Indem. Co., 811 S.W.2d 516, 1991 Tenn. 
LEXIS 195 (Tenn. 1991). 

Even if incident where employee was informed by her 
supervisor that she was probably going to be fired caused 
employee’s mental breakdown, the employee’s mental 
injury was not compensable. Goodloe v. State, 36 S.W.3d 
62, 2001 Tenn. LEXIS 53 (Tenn. 2001). 

Post-traumatic stress disorder (PTSD) can, in some 
circumstances, be a compensable workers’ compensation 
injury. Guess v. Sharp Mfg. Co. of Am., 114 S.W.3d 480, 
2003 Tenn. LEXIS 722 (Tenn. 2003). 


65. —Poisoning. 

Death of person employed to remove trolley lines and 
steel rails from coal mines as result of arsenic poisoning 
was not compensable where expert evidence showed that 
amount of arsenic from copper wiring handled by deceased 
in mines was not in sufficient quantity to have caused 
arsenic poisoning. Smith v. Fentress Coal & Coke Co., 188 
Tenn. 656, 222 S.W.2d 3, 1949 Tenn. LEXIS 386 (1949). 


66. —Diseases. 

Disease caused by breathing dust in work of moving 
sacks containing chemicals was not compensable. Meade 
Fiber Corp. v. Starnes, 147 Tenn. 362, 247 S.W. 989, 1922 
Tenn. LEXIS 48 (1923). But see part 3 of this chapter. 

Despite conflict in testimony of medical experts, pyelitis 
held to have been caused by injury to employee’s back 
seven weeks previously. Vester Gas Range & Mfg. Co. v. 
Leonard, 148 Tenn. 665, 257 S.W. 395, 1923 Tenn. LEXIS 
53 (1923). 

Pneumonia from which employee died four days after 
heat prostration, which was the moving, exciting or contrib- 
uting cause of the pneumonia, held to have naturally 
resulted from such injury. King v. Buckeye Cotton Oil Co., 
155 Tenn. 491, 296 S.W. 3, 1926 Tenn. LEXIS 72, 53 A.L.R. 
1086 (1927). 

Whenever an injury by accident can be said to have been 
the moving, exciting or contributing cause of a resulting 
disease, such disease “naturally resulted” from the injury; 
and it is wholly immaterial whether such disease often or 
usually results from similar injuries. King v. Buckeye Cotton 
Oil Co., 155 Tenn. 491, 296 S.W. 3, 1926 Tenn. LEXIS 72, 
53 A.L.R. 1086 (1927). 

An accidental injury may be occasioned by squeezing a 
pimple resulting in infection with a disease communicated 
by a horse, cared for by the employee, to his fingers. 
Hartford Acci. & Indem. Co. v. Hay, 159 Tenn. 202, 17 
S.W.2d 904, 1928 Tenn. LEXIS 76 (1929). 

In order for a disease to be referable to an accidental 
injury, its inception must be assignable to a determinate, 
single occurrence, identified in time and space. Morrison v. 
Tennessee Consol. Coal Co., 162 Tenn. 523, 39 S.W.2d 
272, 1930 Tenn. LEXIS 118 (1931); Gabbard v. Proctor & 
Gamble Defense Corp., 184 Tenn. 464, 201 S.W.2d 651, 
1947 Tenn. LEXIS 398 (1947). But see part 3 of this 
chapter. 

lf an employee suffers from a disease at all, occupational 
or otherwise, he has no recourse under this act unless the 
disease naturally results from an accidental injury. Morrison 
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v. Tennessee Consol. Coal Co., 162 Tenn. 523, 39 S.W.2d 
272, 1930 Tenn. LEXIS 118 (1931); Gabbard v. Proctor & 
Gamble Defense Corp., 184 Tenn. 464, 201 S.W.2d 651, 
1947 Tenn. LEXIS 398 (1947). But see part 3 of this 
chapter. 

Since the cause of cancer is purely speculative, it could 
not be said that deceased employee died of cancer caused 
by a blow on the breast while working. McBrayer v. Dixie 
Mercerizing Co., 178 Tenn. 135, 156 S.W.2d 408, 1941 
Tenn. LEXIS 41 (1941). 

Loss of eye held to be result of disease and not accident. 
Craig v. Marquette Cement Mfg. Co., 190 Tenn. 234, 229 
S.W.2d 148, 1950 Tenn. LEXIS 473 (1950). 

Acts 1947, ch. 139, compiled in this section and in parts 
2 and 3 of this chapter, did not limit compensation to 
specified occupational diseases if the disability from the 
disease is the result of an injury arising out of and in the 
course of employment. Buck & Simmons Auto & Electric 
Supply Co. v. Kesterson, 194 Tenn. 115, 250 S.W.2d 39, 
1952 Tenn. LEXIS 358 (1952). 

Death by apoplexy while carrying light rope was not 
compensable since sudden death was not due to exertion 
but to progress of disease. Wilhart v. L. A. Warlick Const. 
Co., 195 Tenn. 344, 259 S.W.2d 655, 1953 Tenn. LEXIS 
347 (1953). 

Spondylolisthesis is a disability capable of supporting an 
award under the Workers’ Compensation Act since such 
disability, in addition to being congenital, may result from 
trauma. E. |. Dupont De Nemours & Co. v. Friar, 218 Tenn. 
554, 404 S.W.2d 518, 1966 Tenn. LEXIS 588 (1966). 

Occupational diseases are embraced within the terms 
“injury” and “personal injury.” Wittenbarger v. Carr Co., 557 
S.W.2d 65, 1977 Tenn. LEXIS 670 (Tenn. 1977). 

The death of an employee who dies in the course of his 
employment by reason of a heart attack, although suffering 
from a previous heart disease, is covered under the 
Workers’ Compensation Act even if the result was produced 
only by ordinary exertion and usual strain of the work. 
Cortrim Mfg. Co. v. Smith, 570 S.W.2d 854, 1978 Tenn. 
LEXIS 636 (Tenn. 1978). 

An injury by accident is not separate from an occupa- 
tional disease in terms of legal analysis because they both 
fall within the statutory definition of injury. Gatlin v. Knoxville, 
822 $.W.2d 587, 1991 Tenn. LEXIS 511 (Tenn. 1991). 

Where police officer's heart attack was not immediately 
precipitated by a specific acute or sudden stressful event, 
the trial court’s finding of compensability was reversed. 
Benton v. City of Springfield, 973 S.W.2d 936, 1998 Tenn. 
LEXIS 351 (Tenn. 1998). 


67. —Permanent Disfigurement. 

Permanent disfigurement is an injury covered by work- 
ers’ compensation, even if it is not disabling. Clayton v. 
Pizza Hut, Inc., 673 S.W.2d 144, 1984 Tenn. LEXIS 820 
(Tenn. 1984). 


68. —Scarring. 

Claimant did suffer a compensable injury which arose 
out of the employment, occurred in the course of employ- 
ment and caused disablement despite her employer's 
assertion that her claim should be denied because it was 
the result of a mere episode of pain resulting from scar 
tissue which had accumulated as a result of two previous 
surgeries, did not constitute a new injury and did not 
advance the severity of her preexisting condition. Fink v. 
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Caudle, 856 S.W.2d 952, 1993 Tenn. LEXIS 378 (Tenn. 
1993). 


69. —Averment of Employee — Effect. 

An employee is bound by his own averment that his 
employer's physician was of the opinion that his injury was 
only a back strain that would readily yield to treatment. 
Netherland v. Mead Corp., 170 Tenn. 520, 98 S.W.2d 76, 
1936 Tenn. LEXIS 23 (1936). 


70. —Statements in Employment Application. 

Three factors must be present before a false statement 
in an employment application will bar recovery of workers’ 
compensation benefits. First, the employee must have 
knowingly and willfully made a false representation as to his 
physical condition. Second, the employer must have relied 
upon a false representation and this reliance must have 
been a substantial factor in the hiring. Third, there must 
have been a causal connection between the false repre- 
sentation and the injury. The causal connection required is 
a factual showing that the injury upon which the workers’ 
compensation claim is based is causally related to the 
employee's prior injuries or physical condition which were 
wrongfully concealed from the employer. Except in the most 
Obvious cases, such causation must be established by 
expert medical testimony. Quaker Oats Co. v. Smith, 574 
S.W.2d 45, 1978 Tenn. LEXIS 675 (Tenn. 1978). 

Although the employer insisted that the employee mis- 
represented her physical condition in making application for 
employment, and, consequently, could not recover workers’ 
compensation benefits, where evidence that the employee 
had not had any “back trouble” for several years before her 
employment supported a finding that the employee did not 
knowingly or willfully misrepresent her physical condition in 
making application for employment, and evidence that the 
employee was required to undergo a pre-employment 
physical examination by the employer, which revealed no 
“back trouble,” supported a finding that the employer did not 
rely solely on the medical history given by the employee in 
making application for employment, but relied on the 
medical examination, there was support for the chancellor's 
finding that the employee was entitled to receive benefits. 
Quaker Oats Co. v. Smith, 574 S.W.2d 45, 1978 Tenn. 
LEXIS 675 (Tenn. 1978). 


71. —Evidence. 

Where employee was found dead in badly ventilated 
mine where he had been doing heavy manual labor, and 
doctor testified in workers’ compensation trial for death 
benefits that such air and labor would be contributing 
causes of death from predisposed heart trouble, although 
laymen testified he looked healthy, there was sufficient 
substantial evidence to uphold trial judge’s award of 
compensation. Heron v. Girdley, 198 Tenn. 110, 277 S.W.2d 
402, 1955 Tenn. LEXIS 341 (1955). 

Medical testimony that it “is possible” or “could be 
responsible” is not alone sufficient on which to predicate a 
finding of a causal connection between the accident and the 
injury for which compensation is sought. Mason & Dixon 
Lines, Inc. v. Gregory, 206 Tenn. 525, 334 S.W.2d 939, 
1960 Tenn. LEXIS 390 (1959). 

Where preponderance of proof showed plaintiffs intes- 
tate’s death resulted from deterioration of the body caused 
by multiple diseases, the fact that driving a tractor-trailer rig 
may have been a strain on the body was not sufficient to 
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make out a case or liability under Tennessee’s Workers’ 
Compensation Act. Kirby v. Dance Freight Lines, 226 F. 
Supp. 947, 1964 U.S. Dist. LEXIS 6452 (E.D. Tenn. 1964). 

Lay testimony is competent to establish simple but 
important matters such as the existence of pain, its location, 
inability to work and the like, but it may not be received and 
relied on to prove matters requiring scientific knowledge. 
American Enka Corp. v. Sutton, 216 Tenn. 228, 391 S.W.2d 
643, 1965 Tenn. LEXIS 573 (1965). 

Evidence was sufficient to support the finding that the 
employee was disabled as a result of coal worker's 
pneumoconiosis rather than the heart disease from which 
the employee also suffered. Consolidated Coal Co. v. Bray, 
570 S.W.2d 847, 1978 Tenn. LEXIS 634 (Tenn. 1978). 

In a workers’ compensation proceeding for total perma- 
nent disability benefits for coal worker’s pneumoconiosis, 
the trial court properly excluded from evidence an applica- 
tion and supporting data submitted by the employee, a coal 
miner, to the United States department of labor in an effort 
to obtain black lung benefits under federal statutes where 
the evidence was offered, not for the purpose of impeach- 
ing the employee’s testimony or to show a prior inconsistent 
statement on his part or that of any other witness, but as 
substantive evidence that the employee had not sustained 
total disability as a result of pneumoconiosis. Consolidated 
Coal Co. v. Bray, 570 $.W.2d 847, 1978 Tenn. LEXIS 634 
(Tenn. 1978). 

Where the employee's testimony describing his symp- 
toms and complaints, in general, was admissible, although 
he was not qualified to testify as to the medical reasons or 
cause of these, any error of the trial court in not formally 
striking portions of his testimony from the record was 
harmless and did not affect the outcome of the case, since 
the hearing was nonjury and before an experienced chan- 
cellor, who was clearly able to eliminate any incompetent 
evidence from consideration in reaching his decision. 
Consolidated Coal Co. v. Bray, 570 S.W.2d 847, 1978 Tenn. 
LEXIS 634 (Tenn. 1978). 

A state court, although applying federal standards and 
criteria, such as are set forth in federal regulations, should 
make an independent determination of the employee's 
entitlement to compensation, and it may consider any 
competent evidence presented on that issue by either party. 
Consolidated Coal Co. v. Bray, 570 S.W.2d 847, 1978 Tenn. 
LEXIS 634 (Tenn. 1978). 

The trial court did not err in overruling an objection to a 
hypothetical question as to whether, assuming that the 
employee was setting up machinery, which involved a 
tremendous amount of bending, stooping, stretching and 
reaching, such exertion could have contributed to the 
employee’s fatal heart attack, where the record indicated 
that adjusting wood-working machines, which is what the 
employee was engaged in, did consist of such activity and, 
moreover, the employer had the opportunity to restate the 
hypothetical question on cross-examination or frame other 
questions of his own to point out deficiencies in the question 
posed by the claimant. Cortrim Mfg. Co. v. Smith, 570 
S.W.2d 854, 1978 Tenn. LEXIS 636 (Tenn. 1978). 

Where there was direct evidence that prior to his fatal 
heart attack a part-time high school custodian had moved 
desks and swept one aisle in the room where his body was 
found, and there was medical testimony that the exertion 
required of the custodian could be enough to produce a 
heart attack, the finding of the chancellor that there was a 
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causal connection between the custodian’s activities at 
work and his fatal heart attack was supported by the 
evidence, and the supreme court was bound by it. Shelby 
Mut. Ins. Co. v. Dudley, 574 S.W.2d 43, 1978 Tenn. LEXIS 
674 (Tenn. 1978). 

In “causal connection” cases, facts and circumstances 
revealed by lay testimony may often have relevancy upon 
the ultimate determination of that issue, and therefore it is 
not exclusively within the realm of medical science. Owens 
Illinois, Inc. v. Lane, 576 S.W.2d 348, 1978 Tenn. LEXIS 
695 (Tenn. 1978). 

The trial judge is not bound to accept physicians’ 
opinions of the extent of the employee's disability, but is 
entitled to determine the extent of disability from all of the 
evidence, both expert and nonexpert. Hinson v. Wal-Mart 
Stores, Inc., 654 S.W.2d 675, 1983 Tenn. LEXIS 690 (Tenn. 
1983). 

The preponderance of the evidence established that 
plaintiff did not injure his chest while at work and that his 
pulmonary problems for which he was hospitalized were 
caused by his sickle-cell disease. Sheffield v. Schneider 
Services Int'l, Inc., 800 S.W.2d 174, 1990 Tenn. LEXIS 432 
(Tenn. 1990). 

Where the employee testified that she was injured while 
flipping a piece of wood and the medical records reflected 
her doctor's opinion that her back condition was work- 
related, the evidence was sufficient to establish a causal 
relationship between the employee’s work activities and her 
back injury. Glisson v. Mohon Int'l, Inc., 185 S.W.3d 348, 
2006 Tenn. LEXIS 180 (Tenn. 2006). 


72. —Burden of Proof. 

The plaintiff in a workers’ compensation suit, and all civil 
actions generally, has the burden of proving his case “in all 
its parts” by a preponderance of the evidence. Owens 
Illinois, Inc. v. Lane, 576 S.W.2d 348, 1978 Tenn. LEXIS 
695 (Tenn. 1978). 


73. ——Circumstantial Evidence. 

Accidental death within the Workers’ Compensation Law 
is provable by circumstantial evidence just as any other fact 
may be proven. Riley v. Knoxville Iron Co., 178 Tenn. 107, 
156 S.W.2d 398, 1941 Tenn. LEXIS 37 (1941); Heron v. 
Girdley, 198 Tenn. 110, 277 S.W.2d 402, 1955 Tenn. LEXIS 
341 (1955). 

Compensable injury may be shown by circumstantial 
evidence, but the circumstances relied on must be sufficient 
to make out a prima facie case and at least take it out of the 
realm of speculation. Smith v. Fentress Coal & Coke Co., 
188 Tenn. 656, 222 $.W.2d 3, 1949 Tenn. LEXIS 386 
(1949). 

An expert is not required to testify that trauma is the 
cause of employee's disability but it is sufficient if the expert 
testifies that trauma could or might be the cause of the 
disability in determining issue whether trauma or disease Is 
the cause of the disability sustained. Benjamin F. Shaw Co. 
v. Musgrave, 189 Tenn. 1, 222 S.W.2d 22, 1949 Tenn. 
LEXIS 394 (1949). 

The fact of accident may be established not only by 
direct evidence but as well by circumstances reasonably 
leading to an inference that an accident occurred. Railway 
Express Agency, Inc. v. Clark, 194 F.2d 29, 1952 U.S. App. 
LEXIS 2725 (6th Cir. Tenn. 1952). 

Complaint for compensation which alleged that plaintiff 
was injured as result of fall did not bar expert testimony that 
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fall aggravated a preexisting disease, hence exclusion of 
expert testimony by trial court was prejudicial error. Ledford 
v. Miller Bros. Co., 194 Tenn. 467, 253 S.W.2d 552, 1952 
Tenn. LEXIS 405 (1952). 

Finding a person dead at his post of duty does not alone 
raise a prima facie case for compensation, but where 
physical exertion is also proven a prima facie case may, 
depending on circumstances, be made out that death was 
due to an accident arising out of, and in the course of 
employment. Heron v. Girdley, 198 Tenn. 110, 277 S.W.2d 
402, 1955 Tenn. LEXIS 341 (1955). 


74. ——Expert Testimony. 

Where the cause of an existing condition or injury is in 
dispute, an expert’s opinion may be admitted to the effect 
that a certain cause could or might produce the condition, 
but to permit him to testify as to what in his opinion probably 
did produce it would be error. Sanders v. Blue Ridge Glass 
Corp., 161 Tenn. 535, 33 S.W.2d 84, 1930 Tenn. LEXIS 40 
(1930). 

Where previously healthy claimant suffered heart attack 
while engaged in hot, heavy work, and attendant doctor 
testified that there was a causal relationship, there was 
sufficient evidence that the injury arose out of employment. 
Powers v. Beasley, 197 Tenn. 549, 276 S.W.2d 720, 1955 
Tenn. LEXIS 315 (1955). 

Optometrist’s testimony that prior to accidental splashing 
of acid into his right eye claimant had 20-20 vision, and after 
the accident had 20-400 vision therein, was valuable in 
measuring the sight before and after the accident; however, 
since his training was not in diseases of the eye, his 
testimony could not be considered material evidence to 
support award to claimant for loss of eyesight. American 
Enka Corp. v. Sutton, 216 Tenn. 228, 391 S.W.2d 643, 1965 
Tenn. LEXIS 573 (1965). 

Where both an optometrist and workers’ compensation 
claimant testified that splashing of acid in claimant's right 
eye caused loss of vision, but a specialist in ophthalmology 
testified that there was no possible connection between the 
accident and optic neuritis which caused the loss of vision, 
the evidence failed to support award for loss of use of the 
eye. American Enka Corp. v. Sutton, 216 Tenn. 228, 391 
S.W.2d 643, 1965 Tenn. LEXIS 573 (1965). 

Where expert witness testified that employee’s work 
could have been a contributing factor to employee's stroke, 
there was sufficient evidence to establish a connection 
between the work and the stroke, and to support a claim for 
compensation, even though employee was suffering from 
arteriosclerosis. Forest Products v. Parvin, 532 S.W.2d 908, 
1975 Tenn. LEXIS 613 (Tenn. 1975). 

Where the physician who testified on the issue of 
permanence of disability performed several physical exami- 
nations, some of which revealed objective signs of injury 
and treated plaintiff for several months, the fact that he 
noted no objective signs of back injury on several exami- 
nations of plaintiff did not per se destroy the probative value 
of his testimony. Travelers Ins. Co. v. Flatford, 551 S.W.2d 
695, 1977 Tenn. LEXIS 532 (Tenn. 1977). 

Where the physician who testified on the issue of 
permanence of disability was not sure whether the back 
injury was to a disc or was an acute lumbar strain and the 
only way to resolve the doubt was to perform an operation 
which might increase the injury to plaintiff, the court found 
his testimony sufficient to support a finding for plaintiff. 


175 


Travelers Ins. Co. v. Flatford, 551 S.W.2d 695, 1977 Tenn. 
LEXIS 532 (Tenn. 1977). 

Atrial judge may properly predicate an award on medical 
testimony to the effect that a given incident “could be” the 
cause of the plaintiff's injury, when he also has before him 
lay testimony from which it may reasonably be inferred that 
the incident was in fact the cause of the injury. P & L Constr. 
Co. v. Lankford, 559 S.W.2d 793, 1978 Tenn. LEXIS 702 
(Tenn. 1978); Cortrim Mfg. Co. v. Smith, 570 S.W.2d 854, 
1978 Tenn. LEXIS 636 (Tenn. 1978). 

Although the greater number of witnesses were of the 
Opinion that there was no causal connection between the 
accident and the subsequent optic neuritis, it was within the 
discretion of the trial judge to conclude that the opinion of 
one expert should be accepted over those of the other 
experts and that it contained the most probable explanation. 
Combustion Engineering, Inc. v. Kennedy, 562 S.W.2d 202, 
1978 Tenn. LEXIS 585 (Tenn. 1978). 

Testimony of employee and other lay witnesses who first 
establish a proper factual foundation is admissible on issue 
of employee’s inability to work and may be sufficient to 
establish that fact without expert medical testimony. Simp- 
son v. Satterfield, 564 S.W.2d 953, 1978 Tenn. LEXIS 543 
(Tenn. 1978). 

No expert medical testimony is required to show the 
causal connection between an employee's injury and his 
inability to work where the nature of the injury and the result 
produced thereby, as testified to by lay witnesses, makes 
evident to the lay mind, based upon the common knowl- 
edge and experience of mankind, that the causal connec- 
tion exists. Simpson v. Satterfield, 564 S.W.2d 953, 1978 
Tenn. LEXIS 543 (Tenn. 1978). 

When causal connection and permanency of the injury 
have been established by expert medical testimony, the trial 
judge is not bound to accept the doctors’ opinions of the 
extent of the employee’s disability. Trane Co. v. Morrison, 
566 S.W.2d 849, 1978 Tenn. LEXIS 557 (Tenn. 1978). 

A plaintiff must establish the permanency of his disability 
by a preponderance of the evidence which must be 
accomplished through expert medical testimony. A fortiori, 
any expert medical witness presented must give testimony 
that preponderates in favor of permanency to qualify as 
having probative value on that issue. Owens Illinois, Inc. v. 
Lane, 576 S.W.2d 348, 1978 Tenn. LEXIS 695 (Tenn. 1978). 

The determination of the issue of permanency of all but 
the most obvious injuries, such as loss of a member, is 
peculiarly within the realm of scientific knowledge. Thus, an 
award of permanent partial disability for an injury must be 
supported by expert medical testimony that the resulting 
condition is permanent. Owens Illinois, Inc. v. Lane, 576 
S.W.2d 348, 1978 Tenn. LEXIS 695 (Tenn. 1978). 

Where employee sought compensation for permanent 
partial disability to his foot, the doctor's testimony that 
permanent disability was “just a possibility’ and that 
chances were 40 percent for and 60 percent against 
permanency clearly failed to preponderate in favor of 
permanency. Owens Illinois, Inc. v. Lane, 576 S.W.2d 348, 
1978 Tenn. LEXIS 695 (Tenn. 1978). 


75. ——‘“Rule of Reasonable Inference.” 

Under the “rule of reasonable inference,” where from the 
medical testimony, two inferences could be drawn and the 
medical testimony more strongly supports one of them, as 
a matter of law the court is authorized to adopt the stronger 
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inference. Howell v. Charles H. Bacon Co., 98 F. Supp. 567, 
1951 U.S. Dist. LEXIS 2266 (D. Tenn. 1951), aff'd, 197 F.2d 
333, 1952 U.S. App. LEXIS 2625 (6th Cir. Tenn. 1952). 

No prima facie case that workers’ compensation claimant 
was killed in course of employment is made out, where 
night clerk of flop house was found during working hours 
murdered by persons and for reasons unknown; since 
where employee is found at post during customary hours 
and there is no direct evidence of manner of his death, 
inference may arise that it was in course of employment, but 
if facts indicate more than one reasonable inference as to 
cause of death, the rule does not apply. Reed v. Langford, 
197 Tenn. 587, 276 S.W.2d 735, 1955 Tenn. LEXIS 322 
(1955). 


76. ——Statement in Death Certificate — Effect. 

A statement in a death certificate that death was “due to 
probable heart attack” was insufficient, in an action for 
workers’ compensation, to overcome the inference that the 
employee, an able-bodied, healthy man who collapsed and 
died while loading timber on a very hot day, died of heat 
prostration. Milstead v. Kaylor, 186 Tenn. 642, 212 S.W.2d 
610, 1948 Tenn. LEXIS 592 (1948). 


77. —Presumptions Resolved in Favor of Employee. 

Where, in the course of and arising out of his employ- 
ment, an employee in good health and of strong physique 
suffers physical injury which is followed by serious disabili- 
ties, and competent physicians differ as to whether the 
disabilities are attributable to the injury, but only probable or 
conjectural reasons or causes are assigned by the physi- 
cians in an effort to explain the disabilities on grounds other 
than the injury, the presumptions should be resolved in 
favor of the employee rather than against him. Milstead v. 
Kaylor, 186 Tenn. 642, 212 S.W.2d 610, 1948 Tenn. LEXIS 
592 (1948). 

Award cannot be based solely on medical experts’ 
testimony that accident possibly could cause injury, but it 
may be if there is other evidence to reasonably infer such 
result. Lynch v. La Rue, 198 Tenn. 101, 278 S.W.2d 85, 
1955 Tenn. LEXIS 351 (1955). 


78. —Previous Recovery from Another Employer — 
Effect. 

For law on second injuries, see § 50-6-208. 

Recovery from a former employer for permanent loss of 
an eye does not preclude recovery for the loss of that 
member against a subsequent employer eight years later. 
Claimant may show that he and the former employer were 
mistaken as to such loss, as demonstrated by the event. 
Loss of an eye not wholly useless is within the schedule of 
award for loss of an eye. Williams v. S. & W. Const. Co., 
167 Tenn. 84, 66 S.W.2d 992, 1933 Tenn. LEXIS 8 (1934). 

That the claimant had received compensation for perma- 
nent and total loss of the same eye from a previous 
employer eight years before accident relied upon is com- 
petent as tending to show whether the claimant has such an 
eye to lose. Williams v. S. & W. Const. Co., 167 Tenn. 84, 
66 S.W.2d 992, 1933 Tenn. LEXIS 8 (1934). 


79. Arising out of and in Course of Employment. 

The test of compensable injury is one of contract and not 
conduct. If the employee is doing that which by his contract, 
either expressly or by implication is made his duty, he is in 
the course of his employment, however negligent his 
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conduct may be. Leonard v. Cranberry Furnace Co., 150 
Tenn. 346, 265 S.W. 543, 1924 Tenn. LEXIS 11 (1924). 

An accident arises “in course of employment” if it occurs 
while employee is doing what a man so employed may 
reasonably do in the time during which he is reasonably 
employed and at a place where he may reasonably be 
during that time. Shockley v. Morristown Produce & Ice Co., 
158 Tenn. 148, 11 S.W.2d 900, 1928 Tenn. LEXIS 135 
(1928). 

An accident arises in course of employment when there 
is apparent to the rational mind, upon consideration of all 
the circumstances, a causal connection between the con- 
ditions under which the work is required to be done and the 
resultant injury. Chamber of Commerce v. Turner, 158 Tenn. 
323, 13 S.W.2d 318, 1928 Tenn. LEXIS 156 (1929); Porter 
v. Travelers’ Ins. Co., 163 Tenn. 526, 43 S.W.2d 1066, 1931 
Tenn. LEXIS 144 (1931); Jellico Grocery Co. v. Hendrick- 
son, 172 Tenn. 148, 110 S.W.2d 333, 1937 Tenn. LEXIS 64 
(1937); Whaley v. Patent Button Co., 184 Tenn. 700, 202 
S.W.2d 649, 1947 Tenn. LEXIS 291 (1947); Davis v. 
Wabash Screen Door Co., 185 Tenn. 169, 204 S.W.2d 87, 
1947 Tenn. LEXIS 316 (1947); Tapp v. Tapp, 192 Tenn. 1, 
236 $.W.2d 977, 1951 Tenn. LEXIS 374 (1951); Fink v. 
Caudle, 856 S.W.2d 952, 1993 Tenn. LEXIS 378 (Tenn. 
1993). 

In order for an injury to arise out of the course of 
employment within the meaning of the statute there must 
exist a causal connection between the conditions of em- 
ployment and the resulting injury so that it will appear that 
such injury resulted from a peculiar condition or danger to 
which the employment exposed the worker. Scott v. Shinn, 
171 Tenn. 478, 105 S.W.2d 103, 1937 Tenn. LEXIS 127 
(1937); Toombs v. Liberty Mut. Ins. Co., 173 Tenn. 38, 114 
S.W.2d 785, 1937 Tenn. LEXIS 10 (1938). 

An injury arises out of the employment where there is a 
causal connection between the injury and the employment. 
Jellico Grocery Co. v. Hendrickson, 172 Tenn. 148, 110 
$.W.2d 333, 1937 Tenn. LEXIS 64 (1937); Employers’ 
Liability Assurance Corp. v. Warren, 172 Tenn. 403, 112 
$.W.2d 837, 1937 Tenn. LEXIS 89 (1938); Toombs v. 
Liberty Mut. Ins. Co., 173 Tenn. 38, 114 S.W.2d 785, 1937 
Tenn. LEXIS 10 (1938). 

The term “in the course of employment” refers to the 
time, place and circumstances under which the injury 
occurred. Tullahoma v. Ward, 173 Tenn. 91, 114 S.W.2d 
804, 1937 Tenn. LEXIS 16 (1938). 

If the injury can be seen to have followed as a natural 
incident of the work and to have been contemplated by a 
reasonable person familiar with the whole situation as a 
result of the exposure occasioned by the nature of the 
employment, then it arises “out of the employment. It need 
not have been foreseen or expected, but after the event it 
must appear to have had its origin in a risk connected with 
the employment and have flowed from that source as a 
rational consequence. Davis v. Wabash Screen Door Co., 
185 Tenn. 169, 204 S.W.2d 87, 1947 Tenn. LEXIS 316 
(1947). 

Mere presence at a place where injury takes place is not 
sufficient to make injury compensable unless injury is 
related to the employment. Thornton v. RCA Service Co., 
188 Tenn. 644, 221 S.W.2d 954, 1949 Tenn. LEXIS 384 
(1949). 

An injury arises out of the employment when there is 
apparent to the rational mind, upon consideration of all the 
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circumstances, a causal connection between the conditions 
under which the work was required to be performed and the 
resulting injury. T. J. Moss Tie Co. v. Rollins, 191 Tenn. 577, 
235 S.W.2d 585, 1951 Tenn. LEXIS 361 (1951); Bell v. 
Kelso Oil Co., 597 S.W.2d 731, 1980 Tenn. LEXIS 447 
(Tenn. 1980). 

Injury, in order to be considered as arising out of 
employment under Workers’ Compensation Law, must 
result from a danger peculiar to the work and not common 
to the neighborhood and an injury purely coincidental, or 
contemporaneous, or collateral, with the employment will 
not cause the injury to be considered as arising out of the 
employment. Jackson v. Clark & Fay, Inc., 197 Tenn. 135, 
270 S.W.2d 389, 1954 Tenn. LEXIS 464 (1954). 

In order to be compensable the injury suffered by the 
employee must arise out of and in the course of his 
employment. Armstrong v. Liles Constr. Co., 215 Tenn. 678, 
389 S.W.2d 261, 1965 Tenn. LEXIS 641 (1965). 

Where deceased had left his place of employment and 
had gone to his apartment on the same premises for rest or 
association with his family and had retired when fatal heart 
attack occurred, relationship of master and servant was 
suspended and injury did not arise out of or in course of his 
employment where there was no proof of an injury or 
accident connected with his work to which heart attack 
could be related. Travelers Ins. Co. v. Googe, 217 Tenn. 
272, 397 S.W.2d 368, 1965 Tenn. LEXIS 543 (1965); 
Bowman v. Smith-Built Homes, Inc., 221 Tenn. 102, 424 
S.W.2d 801, 1967 Tenn. LEXIS 358 (1967). 

An injury by accident to an employee is “in the course of” 
employment if it occurred while he was performing a duty he 
was employed to do and it is an injury “arising out of 
employment if caused by a hazard incident to such 
employment. Travelers Ins. Co. v. Googe, 217 Tenn. 272, 
397 S.W.2d 368, 1965 Tenn. LEXIS 543 (1965); Travelers 
Ins. Co. v. Evans, 221 Tenn. 199, 425 $.W.2d 611, 1968 
Tenn. LEXIS 457 (1968); Williams v. Preferred Development 
Corp., 224 Tenn. 174, 452 S.W.2d 344, 1970 Tenn. LEXIS 
310 (1970). 

Mere presence of an employee at the place of injury 
because of employment will not alone result in the injury 
being considered as arising out of employment and if the 
injury or death resulted from an exposure which is no more 
or different from that of any other member of the public 
similarly situated in place and time it is not compensable. 
Knox v. Batson, 217 Tenn. 620, 399 S.W.2d 765, 1966 
Tenn. LEXIS 617, 1966 Tenn. LEXIS 618 (1966), overruled 
in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 143, 
1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

An employer is not liable for workers’ compensation 
benefits to an employee who is injured in an attempt to 
rescue a stranger, under circumstances in which the 
employer has no pecuniary or proprietary interest in the 
rescue as such and no responsibility for creating the danger 
out of which the rescue attempt arose. Lennon Co. v. Ridge, 
219 Tenn. 623, 412 S.W.2d 638, 1967 Tenn. LEXIS 453 
(1967). 

The mere presence of an employee at the place of injury 
because of employment will not result in the injury being 
considered as arising out of the employment. Travelers Ins. 
Co. v. Evans, 221 Tenn. 199, 425 S.W.2d 611, 1968 Tenn. 
LEXIS 457 (1968). 

The fact that employee was on job site at time of death 
by heart attack was not in and of itself determinative of the 
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question of whether death arose out of and in the course of 
his employment. Chapman v. Aetna Casualty & Surety Co., 
221 Tenn. 376, 426 S.W.2d 760, 1968 Tenn. LEXIS 470 
(1968). 

Where an employee becomes helpless in the course of 
employment due to illness or other cause not related to his 
employment, is in dire need of medical attention or other 
assistance in order to prevent further injury and the 
employer has the ability to make such medical attention or 
other assistance available but does not do so, the disability 
which results from this failure of the employer is to be 
considered as having arisen out of and in the course of 
employment; however, an employer is not required to force 
medical treatment upon an unwilling employee who is 
conscious and rational at the time. Vanderbilt University v. 
Russell, 556 S.W.2d 230, 1977 Tenn. LEXIS 612 (Tenn. 
1977). 

In determining whether an accident arose out of and in 
the course of the employment, each case must be decided 
with respect to its own attendant circumstances and not by 
resort to some formula. Bell v. Kelso Oil Co., 597 S.W.2d 
731, 1980 Tenn. LEXIS 447 (Tenn. 1980). 

Accident and injury were found to have arisen out of and 
in the course of the employment of the employee. Welling- 
ton v. John Morrell & Co., 619 S.W.2d 116, 1981 Tenn. 
LEXIS 461 (Tenn. 1981). 

An injury arises out of and in the course of employment 
if it has a rational causal connection to the work and occurs 
while the employee is engaged in the duties of his 
employment, and any reasonable doubt as to whether an 
injury arose out of the employment or not is to be resolved 
in favor of the employee. Hall v. Auburntown Industries, Inc., 
684 S.W.2d 614, 1985 Tenn. LEXIS 468 (Tenn. 1985). 

If, because of the nature of the work, there is a special 
risk of exposure, beyond that incurred by the general public, 
to criminal attacks or to the violence of the elements, the 
injury is one arising out of the employment. Hall v. 
Auburntown Industries, Inc., 684 S.W.2d 614, 1985 Tenn. 
LEXIS 468 (Tenn. 1985). 

The mere presence of an employee at the place of injury 
because of his employment will not alone result in the injury 
being considered as arising out of the employment; the 
injury must be occasioned by and must “arise out of” the 
employment as well as “in the course of’ employment. 
Jordan v. United Methodist Urban Ministries, Inc., 740 
S.W.2d 411, 1987 Tenn. LEXIS 1012 (Tenn. 1987). 

Plaintiff's medical problems did not arise out of and in the 
course of his employment. La-Z-Boy Chair Co. v. Reed, 778 
F. Supp. 954, 1990 U.S. Dist. LEXIS 19446 (E.D. Tenn. 
1990), affd, 936 F.2d 573, 1991 U.S. App. LEXIS 19988 
(6th Cir. Tenn. 1991). 

“In the course of employment,” for plant employees 
having a fixed time to clock in, embraces a reasonable 
interval before and after actual working hours while the 
employee is on the premises engaged in preparatory or 
incidental acts. Carter v. Volunteer Apparel, Inc., 833 
S.W.2d 492, 1992 Tenn. LEXIS 309 (Tenn. 1992). 

Employee security guard’s death did not arise from 
generalized employment condition but rather from some- 
thing beyond the norm even for a security guard, where 
individuals whom security guard chased from the property 
not only regularly confronted the guard verbally, but also 
threatened to return and kill him. Cunningham v. Shelton 
Sec. Serv., 46 $.W.3d 131, 2001 Tenn. LEXIS 140 (Tenn. 
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2001), rehearing denied, Cunningham v. Shelton Sec. Serv., 
Inc. , — S$.W.3d —, 2001 Tenn. LEXIS 381 (Tenn. 2001). 

The mere presence of an employee at the place of injury 
because of employment is not sufficient to establish 
entitlement to worker's compensation, as the injury must 
result from a danger or hazard peculiar to the work or be 
caused by a risk inherent in the nature of the work. 
Cunningham v. Shelton Sec. Serv., 46 S.W.3d 131, 2001 
Tenn. LEXIS 140 (Tenn. 2001), rehearing denied, Cunning- 
ham v. Shelton Sec. Serv., Inc. , — S.W.3d —, 2001 Tenn. 
LEXIS 381 (Tenn. 2001). 

Trial court properly denied an employee workers’ com- 
pensation benefits under T.C.A. § 50-6-102 as her injury 
did not result from a danger or hazard peculiar to her work; 
rather, it occurred while she was undertaking a voluntary 
test as part of the application process for a job she did not 
have and may not have gotten even if she passed the test. 
This case fell within the rule that an injury which is merely 
coincidental, contemporaneous, or collateral with the em- 
ployment is not compensable. Blankenship v. Am. Ord- 
nance Sys., LLC, 164 S.W.3d 350, 2005 Tenn. LEXIS 401 
(Tenn. 2005). 

Where the employee of a nursing home was injured in an 
automobile accident while traveling to a training facility, the 
accident arose out of and was in the course of her 
employment within the meaning of T.C.A. § 50-6-102. This 
trip fell within the “special errand or mission” exception 
because it was a special assignment at the direction of the 
employer. Hubble v. Dyer Nursing Home, 188 S.W.3d 525, 
2006 Tenn. LEXIS 301 (Tenn. 2006). 


80. —Evidence. 

Where there was evidence that petitioner was struck 
across his lower back by a plank knocking him to the 
ground and doctor testified that the injury caused the 
herniated disc, evidence was sufficient to support finding of 
trial court that employee’s herniated disc was the result of 
an accident arising out of and in the course of employment. 
Atlas Powder Co. v. Grimes, 200 Tenn. 206, 292 S.W.2d 13, 
1956 Tenn. LEXIS 397 (1956). 

If there is any conflict in the evidence as to whether an 
accident arose out of and within the course of employment 
or in the inferences to be drawn therefrom, or if the 
evidence is undisputed but the minds of reasonable men 
may draw different conclusions from the same, it cannot be 
stated that a pure question of law is presented but rather a 
question of fact. Volz v. Southerland, 200 Tenn. 344, 292 
S.W.2d 385, 1956 Tenn. LEXIS 416 (1956). 

The burden rests upon the employee to show a causal 
connection between his injury and his employment but by 
causal connection is meant not proximate cause as used in 
the law of negligence but cause in the sense that the 
accident had its origin in the hazards to which the 
employment exposed the employee in doing the work. Volz 
v. Southerland, 200 Tenn. 344, 292 S.W.2d 385, 1956 Tenn. 
LEXIS 416 (1956); White v. Whiteway Pharmacy, Inc., 210 
Tenn. 449, 360 S.W.2d 12, 1962 Tenn. LEXIS 306 (1962). 

Evidence sustained finding of trial court that construction 
employee whose death resulted from burns suffered when 
he overturned bucket containing waste and diesel oil which 
he had lighted to keep warm in ditch where he was working 
died as a result of an accident arising out of and in the 
course of his employment. Volz v. Southerland, 200 Tenn. 
344, 292 S.W.2d 385, 1956 Tenn. LEXIS 416 (1956). 
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Where traveling salesman operated under rule by which 
the salesman remained in the territory in which they were 
operating until the job was completed unless it would be 
less expensive for them to return to headquarters and in the 
particular instance such salesman was more than a hun- 
dred miles from the headquarters and he was not told to 
return home, death of such salesman resulting from 
automobile accident which occurred while traveling to his 
home over the weekend did not arise out of and in the 
course of his employment. Timmerman v. Kerr Glass Mfg. 
Co., 203 Tenn. 543, 314 S.W.2d 31, 1958 Tenn. LEXIS 329 
(1958). 

Evidence sustained trial court’s finding that work which 
decedent had done on the day of his death following his 
period of rest at the dispensary contributed to onset of fatal 
heart attack and thus his death arose out of his employ- 
ment. Aetna Casualty & Surety Co. v. Johnson, 278 F.2d 
200, 1960 U.S. App. LEXIS 4678 (6th Cir. Tenn. 1960). 

Burden is on the claimant to establish that the injury or 
death arose out of and in the course of the employment. 
Gridley v. Liberty Mut. Ins. Co., 208 Tenn. 124, 344 S.W.2d 
356, 1961 Tenn. LEXIS 403 (1961). 

Evidence to the effect that employee left his automobile 
and deliberately ran 30 feet and placed his body beneath a 
moving train sustained the finding of the trial judge that 
employee’s death resulted from suicide and did not arise 
out of and in the course of his employment as sales 
manager. Gridley v. Liberty Mut. Ins. Co., 208 Tenn. 124, 
344 $.W.2d 356, 1961 Tenn. LEXIS 403 (1961). 

Injury to policeman during off-duty hours occurring as a 
result of an offense committed in his presence was 
compensable where policemen were obligated to make 
such arrests. Gallatin v. Anderson, 209 Tenn. 392, 354 
S.W.2d 84, 1962 Tenn. LEXIS 369 (1962). 

From evidence which established that a pot attendant for 
an aluminum company had a diseased heart when he 
began work on the day of his heart attack, the court found 
as a fact that exertion of his work either aggravated the 
heart condition or his physical disability, or caused the 
attack which resulted in his death; therefore, the deceased 
sustained an accident arising out of and in the course of his 
employment. Blair v. Aluminum Co. of America, 217 F. 
Supp. 471, 1962 U.S. Dist. LEXIS 3077 (E.D. Tenn. 1962). 

lf there was a causal connection between deceased’s 
heart attack and his work, then his disability and death 
resulted from an accident that arose out of and in the 
course of his employment. Blair v. Aluminum Co. of 
America, 217 F. Supp. 471, 1962 U.S. Dist. LEXIS 3077 
(E.D. Tenn. 1962). 

“Arising out of and “in the course of” are but facets. of the 
single question of whether the injury was accidental and 
work-connected. Central Motor Express, Inc. v. Burney, 214 
Tenn. 118, 377 S.W.2d 947, 1964 Tenn. LEXIS 456 (1964). 

Evidence that employee suffered heart attack shortly 
after he returned from lunch hour during which he had 
mowed lawn on hot day and became ill shortly after return 
would not support finding of causal connection between 
injury and employment. Cas Walker's Cash Stores, Inc. v. 
Livesay, 215 Tenn. 306, 385 S.W.2d 745, 1965 Tenn. LEXIS 
618 (1965). 

lf, upon undisputed proof, it is conjectural whether 
disability resulted from a cause operating within petitioner's 
employment, or a cause operating without his employment, 
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there can be no award. Tibbals Flooring Co. v. Stanfill, 219 
Tenn. 498, 410 S.W.2d 892, 1967 Tenn. LEXIS 369 (1967). 

Where the employer construction company frequently 
performed work in localities away from its principal office, 
and the employees were required to provide their own 
transportation and were not paid for any time up until they 
actually went to work on the job site, the plaintiff employee 
was simply a commuter, and the accident which occurred 
on the 115 mile trip back to his home from the job site did 
not arise out of his employment. Smith v. Royal Globe Ins. 
Co., 551 S.W.2d 679, 1977 Tenn. LEXIS 527 (Tenn. 1977). 

Where the death certificate stated that the cause of 
death in an automobile accident was “an apparent heart 
attack,” and although there was a stipulation that death 
occurred in the course of deceased’s employment, and 
testimony that deceased was a hard worker and frequent 
traveler, this was not sufficient to raise presumption that 
death arose out of employment. Collins v. Liberty Mut. Ins. 
Co., 561 S.W.2d 456, 1978 Tenn. LEXIS 582 (Tenn. 1978). 

The medical proof that the injury was caused in the 
course of the employee’s work must not be speculative or 
so uncertain regarding the cause of injury that attributing it 
to the plaintiff's employment would be an arbitrary deter- 
mination or a mere possibility. Bolton v. CNA Ins. Co., 821 
S.W.2d 932, 1991 Tenn. LEXIS 483 (Tenn. 1991). 

Evidence supported the trial court’s finding that condi- 
tions of employment — stress associated with driving a 
truck through an ice storm — precipitated the employee’s 
stroke. Reeser v. Yellow Freight Sys., 938 S.W.2d 690, 
1997 Tenn. LEXIS 107 (Tenn. 1997). 

Where an employee suffered a fatal heart attack while 
driving the employer's vehicle home from work, the employ- 
ee’s widow and son were entitled to death benefits, funeral 
expenses, and medical expenses; the trial court was 
permitted to believe his doctor's testimony that the employ- 
ee’s heart attack could have resulted from the physical 
exertion of his job. Clark v. Nashville Mach. Elevator Co., 
129 S.W.3d 42, 2004 Tenn. LEXIS 173 (Tenn. 2004). 

Evidence did not preponderate against the trial court's 
finding that the employee’s death arose out of his employ- 
ment where the shooting was related to the employee's 
employment as he was outside the employer's office 
waiting to get paid in accordance with the employer's 
payment procedure when the shooting occurred; the shoot- 
ing occurred while the employee was within the time and 
place of his employment and while he was following the 
employer's procedures for collecting his paycheck. Hurst v. 
Ready, 197 S.W.3d 756, 2006 Tenn. LEXIS 598 (Tenn. July 
7, 2006). 


81. —“Arising out of” and “In Course of” Distin- 
guished. : 

“Arising out of employment” refers to the origin of the 
injury, while “in course of employment” refers to time, place 
and circumstance. Hendrix v. Franklin State Bank, 154 
Tenn. 287, 290 S.W. 30, 1926 Tenn. LEXIS 125 (1926); 
Early Stratton Co. v. Rollison, 156 Tenn. 256, 300 S.W. 569, 
1927 Tenn. LEXIS 110 (1927); McConnell v. Lancaster 
Bros., 163 Tenn. 194, 42 S.W.2d 206, 1931 Tenn. LEXIS 97 
(1931); McAdams v. Canale, 200 Tenn. 655, 294 S.W.2d 
696, 1956 Tenn. LEXIS 451 (1956); Shubert v. Steelman, 
214 Tenn. 102, 377 S.W.2d 940, 1964 Tenn. LEXIS 454 
(1964). 

The injury must arise “out of’ the employment as well as 
“in the course of’ employment. Thornton v. RCA Service 
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Co., 188 Tenn. 644, 221 S.W.2d 954, 1949 Tenn. LEXIS 
384 (1949); McAdams v. Canale, 200 Tenn. 655, 294 
S.W.2d 696, 1956 Tenn. LEXIS 451 (1956). 

The qualifying terms of this section are connected by the 
conjunction and both conditions must obtain before com- 
pensation for the injury can be claimed. It is not sufficient 
that the injury resulted from an accident received in the 
course of employment. Smith v. Camel Mfg. Co., 192 Tenn. 
670, 241 S.W.2d 771, 1951 Tenn. LEXIS 314 (1951), 
overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

The terms “arising out of employment” and “in the course 
of employment” are not synonymous, and if an employee 
suffers an accident in the course of employment it does not 
necessarily follow that the injury arose out of and in the 
course of his employment. Sandlin v. Gentry, 201 Tenn. 
509, 300 S.W.2d 897, 1957 Tenn. LEXIS 330 (1957). 

The phrases “arising out of’ and “in the course of” are not 
synonymous, but, rather, embody distinct concepts which 
are primarily basic to liability under the Workers’ Compen- 
sation Law. Knox v. Batson, 217 Tenn. 620, 399 S.W.2d 
765, 1966 Tenn. LEXIS 617, 1966 Tenn. LEXIS 618 (1966), 
overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

The phrase “in the course of” refers to time and place 
and “arising out of’ to cause or origin. Chapman v. Aetna 
Casualty & Surety Co., 221 Tenn. 376, 426 S.W.2d 760, 
1968 Tenn. LEXIS 470 (1968). 

The phrase, “in the course of,” refers to time and place, 
and “arising out of,” to cause or origin; an injury by accident 
to an employee is “in the course of’ employment if it 
occurred while he was performing a duty he was employed 
to do, and it is an injury “arising out of employment if 
caused by a hazard incident to such employment, citing 
Travelers Ins. Co. v. Googe, 217 Tenn. 272, 397 S.W.2d 
368, 1965 Tenn. LEXIS 543 (1965); Bell v. Kelso Oil Co., 
597 S.W.2d 731, 1980 Tenn. LEXIS 447 (Tenn. 1980). 

The terms “arising out of employment” and “in the course 
of employment” are not synonymous; an injury occurs “in 
the course of employment” if it takes place while the 
employee was performing a duty he was employed to 
perform; in contrast, “arising out of’ employment refers to 
cause or origin. Houser v. Bi-Lo, Inc., 36 S.W.3d 68, 2001 
Tenn. LEXIS 54 (Tenn. 2001). 

An injury occurs “in the course of’ employment if it takes 
place while the employee was performing a duty he was 
employed to perform, whereas an injury arises out of 
employment when there is apparent to the rational mind, 
upon consideration of all the circumstances, a causal 
connection between the conditions under which the work is 
required to be done and the resultant injury. Cunningham v. 
Shelton Sec. Serv., 46 S.W.3d 131, 2001 Tenn. LEXIS 140 
(Tenn. 2001), rehearing denied, Cunningham v. Shelton 
Sec. Serv., Inc. , — S.W.3d —, 2001 Tenn. LEXIS 381 
(Tenn. 2001). 

Statutory requirements that the injury arise out of and 
occur in the course of the employment are not synonymous; 
an injury occurs in the course of employment if it takes 
place while the employee was performing a duty he or she 
was employed to perform, and therefore the course of 
employment requirement focuses on the time, place, and 
circumstances of the injury. Clark v. Nashville Mach. 
Elevator Co., 129 S.W.3d 42, 2004 Tenn. LEXIS 173 (Tenn. 
2004). 
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82. —“Employment”. 


83. ——Construction and Application of Term. 

The word “employment” as used in this statute will be 
given a liberal rather than a restricted meaning. McAdams 
v. Canale, 200 Tenn. 655, 294 S.W.2d 696, 1956 Tenn. 
LEXIS 451 (1956). 

Employee may not recover workers’ compensation ben- 
efits for emotional injuries resulting from sexual harassment 
by a supervisor because the employee’s injuries did not 
arise out of her employment where supervisor's motive for 
harassment was purely personal in nature, was not related 
to furthering the business of the employer and there is no 
indication that the nature of the employer's business was 
such that the risk of harassment was a reasonable hazard 
of or normal component of the employee’s working rela- 
tionship. Anderson v. Save-A-Lot, Ltd., 989 S.W.2d 277, 
1999 Tenn. LEXIS 45 (Tenn. 1999), rehearing denied, — 
S.W.3d —, 1999 Tenn. LEXIS 110 (Tenn. Mar. 1, 1999). 


84. —Injury within Contemplation — Requirement. 

The injury, to be compensable, must be one that by the 
exercise of foresight the employer might have contemplated 
as a result of engaging in the business and contracting with 
his workmen. Leonard v. Cranberry Furnace Co., 150 Tenn. 
346, 265 S.W. 543, 1924 Tenn. LEXIS 11 (1924); Davis v. 
Wabash Screen Door Co., 185 Tenn. 169, 204 S.W.2d 87, 
1947 Tenn. LEXIS 316 (1947): Bell v. Kelso Oil Co., 597 
S.W.2d 731, 1980 Tenn. LEXIS 447 (Tenn. 1980). 

Recovery will be denied when the employee voluntarily 
engages in work not only outside of his employment but 
involving an added element of peril which could not 
reasonably have been anticipated as applicable to the work 
for which he had been employed. Leonard v. Cranberry 
Furnace Co., 150 Tenn. 346, 265 S.W. 543, 1924 Tenn. 
LEXIS 11 (1924). 

In order to be compensable, an injury need not to have 
been foreseen or expected, but after the event it must 
appear to have had its origin in a risk connected with the 
employment, and to have flowed from that source as a 
rational consequence, and reasonably have been, if thought 
of at the time of employment, considered a risk. Jackson v. 
Clark & Fay, Inc., 197 Tenn. 135, 270 S.W.2d 389, 1954 
Tenn. LEXIS 464 (1954). 

lf the injury can be seen to have followed as a natural 
incident of the work of the employee and to have been 
contemplated by a reasonable person familiar with the 
whole situation as a result of the exposure occasioned by 
the nature of the employment it arises out of the employ- 
ment. Volz v. Southerland, 200 Tenn. 344, 292 S.W.2d 385, 
1956 Tenn. LEXIS 416 (1956). 

An accident arises out of employment when it is apparent 
to the rational mind upon consideration of all the circum- 
stances that there is a causal connection between work 
required to be done and the resultant injury. Sandlin v. 
Gentry, 201 Tenn. 509, 300 S.W.2d 897, 1957 Tenn. LEXIS 
330 (1957). 

Ordinary and usual exertion at work resulting in injury is 
compensable. Nashville Pure Milk Co. v. Rychen, 204 Tenn. 
575, 322 S.W.2d 432, 1958 Tenn. LEXIS 277 (1958). 

In order to be compensable, an injury need not have 
been foreseen or expected, but after the event it must 
appear to have had its origin in a risk connected with the 
employment, and to have flowed from that source as a 
rational consequence and reasonably have been, if thought 
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of at the time of employment, considered a risk. West 
Tennessee Nix-A-Mite Systems, Inc. v. Funderburk, 208 
Tenn. 381, 346 S:W.2d 250, 1961 Tenn. LEXIS 296 (1961); 
Central Motor Express, Inc. v. Burney, 214 Tenn. 118, 377 
S.W.2d 947, 1964 Tenn. LEXIS 456 (1964); Ward v. Ward, 
213 Tenn. 657, 378 S.W.2d 754, 1964 Tenn. LEXIS 434 
(1964). 

There must be some causal relation between the 
employment and the injury, but if the injury is one which 
after the event may seem to have had its origin in the 
employment, it need not be shown that it is one that ought 
to have been foreseen or expected. W. S. Dickey Mfg. Co. 
v. Moore, 208 Tenn. 576, 347 S.W.2d 493, 1961 Tenn. 
LEXIS 323 (1961). 

The question of whether a death resulting from a heart 
attack in the course of employment can be compensable as 
arising out of the employment is a question of fact to be 
resolved by the trial court on the basis of whether or not 
there was a causal connection between the heart attack 
and the employment. Ward v. Commercial Ins. Co., 213 
Tenn. 100, 372 S.W.2d 292, 1963 Tenn. LEXIS 473 (1963); 
Cas Walker’s Cash Stores, Inc. v. Livesay, 215 Tenn. 306, 
385 S.W.2d 745, 1965 Tenn. LEXIS 618 (1965). 


85. —Acts for Employer’s Benefit. 

Acts for the employer's benefit are usually held to arise 
out of the employment, if expressly, impliedly or reasonably 
authorized. Tallent v. M. C. Lyle & Son, 187 Tenn. 482, 216 
S.W.2d 7, 1948 Tenn. LEXIS 454 (1948); McAdams v. 
Canale, 200 Tenn. 655, 294 S.W.2d 696, 1956 Tenn. LEXIS 
451 (1956); Sharp v. Jenkins, 211 Tenn. 691, 367 S.W.2d 
464, 1963 Tenn. LEXIS 392 (1963). 

Where duties of employee employed by sole employer 
were many and varied and include driving employer's 
automobile both for business purposes and for purposes 
purely personal to the employer, and where employee was 
injured while driving employer on a trip which was purely 
personal to the employer but which was not personal to 
employee and which employee was making solely because 
directed to do so by employer, employee’s injury arose out 
of and was in the course of employment and was com- 
pensable under statute. McAdams v. Canale, 200 Tenn. 
655, 294 S.W.2d 696, 1956 Tenn. LEXIS 451 (1956). 

Where it was undisputed that the usual lunch time 
procedures, which were known and participated in by 
employer, regularly involved one of the employees leaving 
the premises and obtaining lunch for the others who 
remained at their work stations; that on the date of the 
accident, plaintiff had brought his own lunch to work with 
him that morning and therefore had no reason to leave work 
at lunch time except to obtain lunch for his coworkers; and 
that plaintiff's journey, although arguably unknown to his 
employer on February 15, 1980, not only benefitted his 
employer by allowing the other employees to keep on 
working while plaintiff was obtaining their lunch, but also 
subjected plaintiff to a definite risk or hazard on the road, 
chancellor’s finding that plaintiff sustained a compensable 
injury arising out of and in the course of his employment 
when he was involved in an accident during the trip would 
be upheld. McCammon v. Neubert, 651 S.W.2d 702, 1983 
Tenn. LEXIS 663 (Tenn. 1983). 


86. —Recreation or Social Activities. 
Employee injured while playing basketball on break from 
work at home of customer was not injured as an incident of 
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his employment and was not entitled to workers’ compen- 
sation. Ward v. Mid-South Home Service, 769 S.W.2d 486, 
1989 Tenn. LEXIS 140 (Tenn. 1989). 

Neither mere encouragement nor the offer of a nominal 
cash prize is enough to transform what would otherwise be 
a voluntary activity into one within the course of employ- 
ment. Phyllis A. Young v. Taylor-white, LLC., 181 S.W.3d 
324, 2005 Tenn. LEXIS 853 (Tenn. Oct. 20, 2005). 

Where an employee injured her shoulder while partici- 
pating in races during an employer-sponsored company 
picnic, the injury did not occur in the course of her 
employment; the picnic was held on a Saturday, outside of 
work hours, at a public park off of the company’s premises. 
Phyllis A. Young v. Taylor-white, LLC., 181 S.W.3d 324, 
2005 Tenn. LEXIS 853 (Tenn. Oct. 20, 2005). 


87. —Nonbeneficial Acts. 

It is not essential that the employee be engaged in an act 
directly beneficial to his employer in order that the resulting 
injury may be said to have arisen out of the employment. 
Chamber of Commerce v. Turner, 158 Tenn. 323, 13 S.W.2d 
318, 1928 Tenn. LEXIS 156 (1929). 


88. —Emergency. 

A timekeeper, a part of whose duties it was to supervise 
conditions in the yard adjoining his office, when there was 
a degree of emergency calling for his physical effort in 
moving a concrete mixer that obstructed the office en- 
trance, was not so far a volunteer as to deprive him of 
compensation for an injury that resulted. Roehl v. Graw, 161 
Tenn. 461, 32 S.W.2d 1049, 1930 Tenn. LEXIS 30 (1930). 

An employee performing an act made necessary by an 
emergency in his employer's business does not thereby 
lose the protection of the statute. Travelers Ins. Co. v. 
Dudley, 180 Tenn. 191, 173 S.W.2d 142 (1943). 


89. —Acts of God. 

Injuries resulting from acts of God are compensable 
when the employee, by reason of his employment, is 
subjected to a hazard from such act of God not common to 
the general public, but peculiar to the nature of the 
employment and to the conditions under which that em- 
ployment is required to be performed. Jackson v. Clark & 
Fay, Inc., 197 Tenn. 135, 270 S.W.2d 389, 1954 Tenn. 
LEXIS 464 (1954). 

Where employee was killed by tornado while being 
driven in employer's truck from the job to sleeping quarters 
furnished by employer, injury did not arise out of the 
employment and is not compensable. Jackson v. Clark & 
Fay, Inc., 197 Tenn. 135, 270 S.W.2d 389, 1954 Tenn. 
LEXIS 464 (1954). 

Finding of trial judge to effect that worker killed by 
lightning was subjected to an extra hazard by his employ- 
ment so that his death was compensable was supported by 
substantial evidence where the evidence was to the effect 
that while such worker was working out-of-doors and 
pursuant to his duties he was killed in act of cutting off the 
ignition of an iron or steel irrigation pump with aluminum 
pipes connected therewith when a lightning stroke was 
conducted into his body through such_ instrumentality. 
Mason-Dixon Lines, Inc. v. Lett, 201 Tenn. 171, 297 S.W.2d 
93, 1956 Tenn. LEXIS 480 (1956). 

Acts of God are compensable under the statute where 
the employee by reason of his duties is exposed to a 
peculiar danger from such act that is greater than that of 
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persons generally in the community. Mason-Dixon Lines, 
Inc. v. Lett, 201 Tenn. 171, 297 S.W.2d 93, 1956 Tenn. 
LEXIS 480 (1956). 

Where a night watchman on duty was killed when the 
building in which he was working collapsed after being hit 
by a tornado, his survivor was not entitled to recover 
compensation since acts of God are compensable only 
where the employee, by reason of his employment, is 
subjected to hazards from such act of God not common to 
the general public, but peculiar to the nature of the 
employment and to the conditions under which that em- 
ployment is required to be performed, in which case they 
arise Out of and in the course of the employment. Hill v. St. 
Paul Fire & Marine Ins. Co., 512 S.W.2d 560, 1974 Tenn. 
LEXIS 488 (Tenn. 1974). 

The rule of law requiring that, to be compensable as 
arising out of and in the course of employment, injuries 
resulting from an act of God must arise from a situation 
where the employee, by reason of his employment, is 
subjected to hazards from such act of God not common to 
the general public, but peculiar to the nature of the 
employment and to the conditions under which that em- 
ployment is required to be performed, does not violate the 
equal protection of laws clause of the U.S. Const., amend. 
14. Hill v. St. Paul Fire & Marine Ins. Co., 512 S.W.2d 560, 
1974 Tenn. LEXIS 488 (Tenn. 1974). 


90. —Servant Engaged in Business of Both Employer 
and Self. 

If the business of the master creates the necessity for the 
travel, the servant is in the course of his employment 
although he is furthering at the same time some purpose of 
his own. Patton v. L. O. Brayton & Co., 184 Tenn. 592, 201 
S.W.2d 981, 1947 Tenn. LEXIS 281 (1947). 


91. —Union Activity. 

A union activity is in the course of employment if the 
activity is of mutual benefit to the employee and the 
employer. Jones v. Hartford Acci. & Indem. Co., 811 S.W.2d 
516, 1991 Tenn. LEXIS 195 (Tenn. 1991). 

Where plaintiff/union chairperson was summoned by a 
direct order from the owner of the plant to receive and pass 
along a message to the union’s business manager, the 
content of which was related directly to the plant owner's 
authority to question employees in general, and plaintiff 
specifically, about their employment status, the receipt and 
conveyance of this message served the purpose of and 
benefited the employer, and was in the course of the 
plaintiff's employment. Jones v. Hartford Acci. & Indem. Co., 
811 S.W.2d 516, 1991 Tenn. LEXIS 195 (Tenn. 1991). 


92. —Voluntary Departure from Service of Employer. 

No compensation where injury is incurred while em- 
ployee departs from service and is rendering voluntary aid 
to a third person. American Casualty Co. v. McDonald, 166 
Tenn. 25, 57 S.W.2d 795, 1932 Tenn. LEXIS 107 (1933). 

When an employee or worker steps aside from his 
employment on a personal mission, it is a departure from 
such employment and an injury during such mission does 
not arise out of and in the course of his employment. Free 
v. Indemnity Ins. Co., 177 Tenn. 287, 145 S.W.2d 1026, 
1940 Tenn. LEXIS 37 (1941). 

Medical testimony and testimony of employee ad- 
equately supported trial judge’s finding that the employee 
was disabled and did not quit her job voluntarily. Continental 
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Ins. Co. v. Dowdy, 560 S.W.2d 619, 1978 Tenn. LEXIS 570 
(Tenn. 1978). 


93. —Violation of Instructions. 

An ore shoveler, who departed from his designated field 
voluntarily and against instructions engaged in work about 
a freight car where there was added peril, may not recover. 
Leonard v. Cranberry Furnace Co., 150 Tenn. 346, 265 
S.W. 543, 1924 Tenn. LEXIS 11 (1924). 

The violation by an employee of an instruction with 
regard to conduct of the employee within the sphere of his 
employment will not place the resultant activity of the 
employee outside the scope of his employment, if it be short 
of willful misconduct. Kingsport Foundry & Machine Works, 
Inc. v. Sheffey, 156 Tenn. 150, 299 S.W. 787, 1927 Tenn. 
LEXIS 97 (1927). 


94. —Unauthorized Absence of Employee. 

Where a nightwatchman, whose general duties were to 
remain on the premises and watch employer's plant, was 
injured while returning from a restaurant where he had gone 
to obtain food, without the knowledge or acquiescence of 
employer, he was not entitled to compensation, as the 
employment was suspended while the employee was off 
the employer's premises on a personal mission. Toombs v. 
Liberty Mut. Ins. Co., 173 Tenn. 38, 114 S.W.2d 785, 1937 
Tenn. LEXIS 10 (1938). 


95. —Right to Limit Scope of Employee’s Work. 

The employer has a right to limit the scope of the 
engagement of an employee to a restricted field or portion 
of work with reference to the employee’s peculiar fitness. 
Leonard v. Cranberry Furnace Co., 150 Tenn. 346, 265 
S.W. 543, 1924 Tenn. LEXIS 11 (1924); Roehl v. Graw, 161 
Tenn. 461, 32 S.W.2d 1049, 1930 Tenn. LEXIS 30 (1930). 


96. —Injury on Premises While Not at Work. 

A laundry employee, injured while pressing a skirt for a 
fellow employee, on a day of the week when individual 
laundering was forbidden and after regular work hours, was 
not in the course of employment. Hinton Laundry Co. v. De 
Lozier, 143 Tenn. 399, 225 S.W. 1037, 1920 Tenn. LEXIS 
27, 16 A.L.R. 1361 (1920). 

Employee, allowed to eat lunches on premises, in 
returning to place of work, with lunch procured outside with 
intent to eat on premises and injured on employer's 
elevator, is entitled to compensation. Johnson Coffee Co. v. 
McDonald, 143 Tenn. 505, 226 S.W. 215, 1920 Tenn. LEXIS 
37 (1920). 

Employee, who fell into a reservoir and was drowned 
while washing up to go home, according to custom, 
recovers. Tennessee Chemical Co. v. Smith, 145 Tenn. 532, 
238 S.W. 97, 1921 Tenn. LEXIS 93 (1922). 

Employee, while departing from but while yet on the 
employers premises, and while using a commonly used 
exit, injured when crawling under a car that blocked such 
way, recovers. Moore v. Cincinnati, N. O. & T. P. R. Co., 148 
Tenn. 561, 256 S.W. 876, 1923 Tenn. LEXIS 43 (1923), 
overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

Employee, caretaker of a poultry car in a train, having 
temporarily dismounted from the car because of necessity 
or reasonable occasion not involving a departure from the 
place of work, is entitled to compensation for injury outside 
of but near to his car. Shockley v. Morristown Produce & Ice 
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Co., 158 Tenn. 148, 11 S.W.2d 900, 1928 Tenn. LEXIS 135 
(1928). 

An injury suffered by an employee during noon intermis- 
sion while on the premises watching a game of basketball 
encouraged by the employer is compensable. Kingsport Silk 
Mills v. Cox, 161 Tenn. 470, 33 S.W.2d 90, 1930 Tenn. 
LEXIS 31 (1930). 

As regards obligation of employer to protect servant, the 
relation of master and servant is not suspended during the 
noon hour, where the master expressly or by fair implication 
invites his servants to remain on the premises in the 
immediate vicinity of the work. Kingsport Silk Mills v. Cox, 
161 Tenn. 470, 33 S.W.2d 90, 1930 Tenn. LEXIS 31 (1930). 

Injury caused by employee’s attempt in a sportive spirit 
to jump over the hood of an automobile is not compensable. 
Hawkins v. National Life & Acci. Ins. Co., 164 Tenn. 36, 46 
S.W.2d 55, 1931 Tenn. LEXIS 7 (1932). See Kingsport Silk 
Mills v. Cox, 161 Tenn. 470, 33 S.W.2d 90, 1930 Tenn. 
LEXIS 31 (1930). 

Where an employer provided a cafeteria for his employ- 
ees and an employee while on the employer's premises and 
en route to the cafeteria had an accident, the injury arose 
out of and in the course of the employment and was 
compensable under this act. Kaylor v. Magill, 181 F.2d 179, 
1950 U.S. App. LEXIS 2576 (6th Cir. Tenn. 1950). 

“Premises” under compensation statute means the part 
of employer's property where the employee is required to 
work, including part which he is required to use for ingress 
and egress, in issue of whether employee is injured in 
course of employment after work. Bennett v. Vanderbilt 
University, 198 Tenn. 1, 277 S.W.2d 386, 1955 Tenn. LEXIS 
337 (1955), overruled in part, Lollar v. Wal-Mart Stores, Inc., 
767 S.W.2d 143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 
(Tenn. 1989). 

An employee may be injured on the employer's property 
and still not be involved in conduct which will make the 
injury compensable, the mere fact that the employee was 
injured on the employer's premises or property not being 
determinative. Travelers Indem. Co. v. Charvis, 221 Tenn. 
593, 428 S.W.2d 797, 1968 Tenn. LEXIS 489 (1968). 

Employee, who asked permission to leave employer's 
premises to get a dress for her own use after work and was 
struck by car in employer's parking lot near her own 
automobile which was parked in lot for her convenience, 
was on a personal mission and not entitled to compensa- 
tion. Shelby Mutual Ins. Co. v. Cates, 223 Tenn. 442, 446 
S.W.2d 682, 1969 Tenn. LEXIS 429 (1969). 

Where employee was required to be on employer's 
premises at night and was accidentally shot to death by 
fellow employee while at living quarters provided by em- 
ployer on such premises, death arose out of and in course 
of employment. Williams v. Preferred Development Corp., 
224 Tenn. 174, 452 S.W.2d 344, 1970 Tenn. LEXIS 310 
(1970). 

Where employer required employees to go to and from 
work through lunch and locker room, such place became an 
“element or factor’ in the employment so that employer 
owed employees same duty of protection there as where 
they worked, and employee injured after work when she 
leaned against table in lunch and locker room when table 
collapsed, was injured by accident, which arose out of and 
in course of employment. Drinnon v. Knox Mfg. Co., 481 
S.W.2d 380, 1972 Tenn. LEXIS 345 (Tenn. 1972). 
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Where employee slipped on an icy slab as she came out 
of the building where she worked en route to a lunch 
wagon, her injury arose out of and in the course of her 
employment. Hankins v. Camel Mfg. Co., 492 S.W.2d 212, 
1973 Tenn. LEXIS 510 (Tenn. 1973). 

Where employee was injured after leaving work by 
stepping into hole in employer-owned and maintained 
parking lot, such hole having been hidden by water after 
heavy downpour of rain, employee’s injury arose out of and 
in the course of her employment. Kellwood Co. v. Gibson, 
581 S.W.2d 645, 1979 Tenn. LEXIS 438 (Tenn. 1979), 
overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

Where the employee is injured on the employee's 
premises during a break period provided by the employer, 
such an injury is generally compensable. Drew v. Tappan 
Co., 630 $.W.2d 624, 1982 Tenn. LEXIS 395 (Tenn. 1982): 
Holder v. Wilson Sporting Goods Co., 723 $.W.2d 104, 
1987 Tenn. LEXIS 814 (Tenn. 1987). 


97. —Injury as Result of Assault. 

An assault “arises out of the employment’ if the assault 
is causally related to the work. Whaley v. Patent Button Co., 
184 Tenn. 700, 202 S.W.2d 649, 1947 Tenn. LEXIS 291 
(1947). 

An injury as a result of an assault is held to be one 
arising out of the employment, hence compensable, if a 
causal connection appears between the employment and 
the assault, or the assault was a risk peculiarly incident to 
the particular employment. Thornton v. RCA Service Co., 
188 Tenn. 644, 221 S.W.2d 954, 1949 Tenn. LEXIS 384 
(1949). 

It is now well settled in these workers’ compensation 
cases that the fact that an injury is the result of the willful 
or criminal assault of another does not prevent the injury 
from being accidental. Turner v. Bluff City Lumber Co., 189 
Tenn. 621, 227 S.W.2d 1, 1950 Tenn. LEXIS 401 (1950). 

Murder of claimant’s decedent in workers’ compensation 
case did not arise out of or in the course of his employment 
where it resulted from fellow employee's belief that dece- 
dent had framed him in an illicit love affair, rather than 
antagonism over their job relationship. Dismuke v. Arkan- 
sas-Best Freight Systems, Inc., 346 F.2d 145, 1965 U.S. 
App. LEXIS 5461 (6th Cir. Tenn. 1965). 

Where an altercation between the decedent and another 
employee originated in an argument concerning the work 
that the other employee was performing and the entire 
focus of the dispute was apparently related to the employ- 
ment setting, the death of the decedent as a result of being 
shot by the other worker arose out of the decedent's 
employment. Woods v. Harry B. Woods Plumbing Co., 967 
S.W.2d 768, 1998 Tenn. LEXIS 194 (Tenn. 1998). 


98. —Injury by Fellow Servant. 

As a general rule, where an employee is intentionally 
injured by a fellow servant, there is no liability. Milne v. 
Sanders, 143 Tenn. 602, 228 S.W. 702, 1920 Tenn. LEXIS 
48 (1921). 

Where an employee, driver of a truck, and another 
employee, a shipping clerk who had charge of the former, 
had an altercation about the former's work, and the latter 
called in a third employee whose duty it was to keep the 
trucks in order and who fired a shot that killed the truck 
driver, in an effort to take him before the employer, the 
death was in the course of employment. Early Stratton Co. 
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v. Rollison, 156 Tenn. 256, 300 S.W. 569, 1927 Tenn. LEXIS 
110 (1927). 

An employee injured in the course of employment by the 
horseplay of his fellow workers in which he took no part may 
recover. Borden Mills, Inc. v. McGaha, 161 Tenn. 376, 32 
S.W.2d 1039, 1930 Tenn. LEXIS 15 (1930). 

Death of an employee shot by another, where there was 
no right of supervision, as result of ill will engendered by 
language used in previous conversation, had no relation to 
the employment, but arose out of a matter purely personal. 
Forbess v. Starnes, 169 Tenn. 594, 89 S.W.2d 886, 1935 
Tenn. LEXIS 87 (1936). 

There can be no award for an assault by a fellow 
employee in a personal difficulty to employees if the 
difficulty was unrelated to their employment or not in 
furtherance of their employer's business. Kinkead v. Holli- 
ston Mills, 170 Tenn. 684, 98 S.W.2d 1066, 1936 Tenn. 
LEXIS 49 (1936). 

Award of compensation was proper where the petitioner 
sustained injuries to his finger during the course of an 
argument with a fellow employee while in the performance 
of his duties as an employee. Turner v. Bluff City Lumber 
Co., 189 Tenn. 621, 227 S.W.2d 1, 1950 Tenn. LEXIS 401 
(1950). 

Petitioner's injury “arose out of’ his employment where it 
resulted from a fight between him and a coworker, out of a 
personal altercation between them over accusations by the 
coworker that petitioner had stolen his pistol, although the 
employer had not instructed and did not require the 
coworker to possess a pistol in connection with his 
employment and did not know that he had one, where it 
could reasonably be said that one would expect petitioner 
and his coworkers, performing their duties as they did, to 
have a weapon of some sort nearby to protect themselves. 
Jim Reed Chevrolet Co. v. Watson, 194 Tenn. 617, 254 
S.W.2d 733, 1953 Tenn. LEXIS 278 (1953). 

Where employee was shot and killed by fellow servant 
after he made an unprovoked attack on such fellow servant 
in an encounter which was personal between the parties, 
such homicide did not arise out of and in the course of 
employment. Sandlin v. Gentry, 201 Tenn. 509, 300 S.W.2d 
897, 1957 Tenn. LEXIS 330 (1957). 

Where one employee assaults another solely to gratify 
his feeling of anger or hatred, such an act results from the 
voluntary act of the assailant and cannot be said to arise 
either directly out of the employment or as an incident 
thereto; however, when the assault is incidental to some 
duty of the employment, such assault is ordinarily held to 
arise out of the employment. W. S. Dickey Mfg. Co. v. 
Moore, 208 Tenn. 576, 347 S.W.2d 493, 1961 Tenn. LEXIS 
323 (1961). 

If an assault by a fellow employee grew out of an 
argument over the work, the possession of tools or 
equipment used in the work or out of similar circumstances, 
such assault is compensable. W. S. Dickey Mfg. Co. v. 
Moore, 208 Tenn. 576, 347 S.W.2d 493, 1961 Tenn. LEXIS 
323 (1961). 

Where the environment of the employment increases the 
probability of quarrels and an employee is thus injured, 
such injury is compensable. W. S. Dickey Mfg. Co. v. 
Moore, 208 Tenn. 576, 347 S.W.2d 493, 1961 Tenn. LEXIS 
323 (1961). 

The death of an employee murdered at work by a 
fellow-employee who accused him of framing him in an illicit 
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love affair was noncompensable. Dismuke v. Arkansas-Best 
Freight Systems, Inc., 346 F.2d 145, 1965 U.S. App. LEXIS 
5461 (6th Cir. Tenn. 1965). 

Where an encounter or altercation between two employ- 
ees is “personal” between the parties, the resulting injuries 
do not arise out of and in the course of employment. 
Brimhall v. Home Ins. Co., 694 S.W.2d 931, 1985 Tenn. 
LEXIS 526 (Tenn. 1985). 


99. —Injury by Third Person. 

A porter, who, while sweeping out a showroom, was shot 
by an air rifle in the hands of children accompanying 
employer's customer, was entitled to recover. Carmichael v. 
J. ©. Mahan Motor Co., 157 Tenn. 613, 11 S.W.2d 672, 
1928 Tenn. LEXIS 228 (1928). 

The term “arising out of employment’ refers to the origin 
of the cause of the injury. Death of employee in course of 
his employment from shot fired by third party as result of a 
purely personal difficulty unconnected with the employment 
was not compensable. McConnell v. Lancaster Bros., 163 
Tenn. 194, 42 S.W.2d 206, 1931 Tenn. LEXIS 97 (1931). 

Employee shot while operating a machine by disap- 
pointed former employee who fired a rifle through window of 
factory was entitled to recover compensation, since there 
was a Causal connection between the work being performed 
and the resulting injury. Whaley v. Patent Button Co., 184 
Tenn. 700, 202 S.W.2d 649, 1947 Tenn. LEXIS 291 (1947). 

Death of employee who was killed by husband at place 
of employment as result of domestic argument did not arise 
out of her employment. White v. Whiteway Pharmacy, Inc., 
210 Tenn. 449, 360 S.W.2d 12, 1962 Tenn. LEXIS 306 
(1962). 

Injuries suffered during rape of convenience store man- 
ager, who was custodian of her employer's valuable 
property and visibly identified as such, arose out of such 
employment. Jesse v. Savings Products, 772 S.W.2d 425, 
1989 Tenn. LEXIS 247 (Tenn. 1989). | 

Where the injury occurred near place of employment 
while the employee was riding home along the usual and 
most direct route in an automobile which overturned by 
reason of the incomplete state of the road, on which he was 
working, he had not passed beyond what, in a broad sense, 
was the working premises or place and work upon which he 
was engaged. Washington County v. Evans, 156 Tenn. 197, 
299 S.W. 780, 1927 Tenn. LEXIS 103 (1927). 

The general rule is that an injury on the way to or from 
work, away from the employer's premises, is not compens- 
able. Little v. Johnson City Foundry & Machine Co., 158 
Tenn. 102, 11 S.W.2d 690, 1928 Tenn. LEXIS 129 (1928), 
overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989); 
Smith v. Camel Mfg. Co., 192 Tenn. 670, 241 S.W.2d 771, 
1951 Tenn. LEXIS 314 (1951), overruled in part, Lollar v. 
Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 
38, 4 A.L.R.5th 1086 (Tenn. 1989); Webster v. Teledyne 
Lewisburg & Argonaut Ins. Co., 674 S.W.2d 725, 1984 
Tenn. LEXIS 832 (Tenn. 1984). 

Where the employee was at the time of the injury 
traveling on a public street 500 feet away from the place of 
work selected by his own choice and not imposed in any 
way by the contract of employment, he was not allowed 
compensation. Little v. Johnson City Foundry & Machine 
Co., 158 Tenn. 102, 11 S.W.2d 690, 1928 Tenn. LEXIS 129 
(1928), overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 
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S.W.2d 143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 
1989). 

Though the general rule is that injury on way to or from 
work is not compensable, compensation may be recovered 
where the employee is on the street so near to the place of 
work as “to be intended by the contract of employment as 
being the means of access to the work.” Little v. Johnson 
City Foundry & Machine Co., 158 Tenn. 102, 11 S.W.2d 
690, 1928 Tenn. LEXIS 129 (1928), overruled in part, Lollar 
v. Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 
38, 4 A.L.R.5th 1086 (Tenn. 1989). 

The general rule as to compensation where employee is 
injured on way to or from work is subject to an exception 
where the contract of employment subjects the employee to 
such hazards as are incident to performance of duty. Thus, 
where employee was injured while crossing a street near 
the office of employment carrying reports and funds for 
delivery to the employer, he was in course of employment. 
Central Surety & Ins. Corp. v. Court, 162 Tenn. 477, 36 
S.W.2d 907, 1930 Tenn. LEXIS 111 (1931). 

While on his way to the office of employer, an employee 
collector as one of a crowd was held up for robbery, not 
because he was a Collector, but as one of a crowd held up 
at the same time. Employee’s death was not compensable. 
Porter v. Travelers’ Ins. Co., 163 Tenn. 526, 43 S.W.2d 
1066, 1931 Tenn. LEXIS 144 (1931). 

A police officer, having no hour or limitation on his 
services and whose place of employment included the 
entire territory within the municipal boundaries, who was on 
his way home in uniform when struck by an automobile 
driven by a drunken driver was in the course of employment 
at the time of his injury. Tullahoma v. Ward, 173 Tenn. 91, 
114 S.W.2d 804, 1937 Tenn. LEXIS 16 (1938). 

The relation between master and his servant is sus- 
pended when the servant leaves the place of actual 
employment to go to his home for rest or food or to 
associate with his family. Free v. Indemnity Ins. Co., 177 
Tenn. 287, 145 S.W.2d 1026, 1940 Tenn. LEXIS 37 (1941): 
Patton v. L. O. Brayton & Co., 184 Tenn. 592, 201 S.W.2d 
981, 1947 Tenn. LEXIS 281 (1947). 

In cases where an employee is departing from or coming 
to his work, an injury off the premises of the employer or 
place of work is not compensable unless the injury is so 
close by or so nearly adjoining that it might reasonably be 
considered as in effect at the place, or unless he is using 
immediate means of access to or from the work so that he 
was directly and immediately connected with it. Free v. 
Indemnity Ins. Co., 177 Tenn. 287, 145 S.W.2d 1026, 1940 
Tenn. LEXIS 37 (1941). 

Where used car salesman was injured when he fell on 
ice on his way to his car from his place of employment and 
where his intention at the time was to drive to the grocery 
store to buy groceries for his personal use and then 
proceed to the place of employment of a prospective 
customer to tell him of the rejection of an offer to buy a car 
and after this to go home for supper and then return to the 
office for work, such employee had departed from the 
scope of his employment at the time of his injury and was 
on a private mission so that he was not entitled to 
compensation. Free v. Indemnity Ins. Co., 177 Tenn. 287, 
145 S.W.2d 1026, 1940 Tenn. LEXIS 37 (1941). 

An accident occurring upon public way is not compens- 
able unless employee is engaged in work for his employer. 
Smith v. Camel Mfg. Co., 192 Tenn. 670, 241 S.W.2d 771, 
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1951 Tenn. LEXIS 314 (1951), overruled in part, Lollar v. 
Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 
38, 4 A.L.R.5th 1086 (Tenn. 1989). 

The supreme court has rejected the general statement 
that an accident suffered by an employee in going to and 
coming from work was compensable if it occurred on the 
employer's premises, or so near the place of employment 
as reasonably would be regarded as in effect at the place. 
Smith v. Camel Mfg. Co., 192 Tenn. 670, 241 S.W.2d 771, 
1951 Tenn. LEXIS 314 (1951), overruled in part, Lollar v. 
Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 
38, 4 A.L.R.5th 1086 (Tenn. 1989). 

lf a process of going to and from work is furnished by the 
employer, or is required by the employer to be done in a 
certain manner or over a certain way, and this submits the 
employee to a definite special hazard, then in such event 
such accidents are compensable. The employee is not to be 
considered in the course of his employment until he has 
actually arrived at his place of employment ready to begin 
his activities in the employer's work unless these qualifica- 
tions are applicable. Smith v. Camel Mfg. Co., 192 Tenn. 
670, 241 S.W.2d 771, 1951 Tenn. LEXIS 314 (1951), 
overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

Where plaintiff was injured in fall on sidewalk in front of 
employer's place of business while on her way home, such 
injury was not in the course of her employment where there 
was no allegation that the sidewalk was defective nor that 
the wax which plaintiff alleged adhered to her shoe was the 
cause of her fall, and there was no allegation that work for 
employer which plaintiff contemplated doing at home was 
other than voluntary. James v. Sanders Mfg. Co., 203 Tenn. 
274, 310 S.W.2d 466, 1958 Tenn. LEXIS 300 (1958). 

Where employee of beauty salon located in department 
store was injured when she entered store while on her way 
to work, but at an entrance where employees were not 
supposed to enter, and before she reached the place where 
her record card and money bag were located, the injury was 
not in the course of her employment. Anderson v. Royal 
Indem. Co., 169 F. Supp. 122, 1958 U.S. Dist. LEXIS 3287 
(D. Tenn. 1958). 

As a general proposition, injuries arise out of and in the 
course of employment when an employee is using the 
transportation provided by his employer in going to and 
returning from his work. Ward v. Ward, 213 Tenn. 657, 378 
S.W.2d 754, 1964 Tenn. LEXIS 434 (1964). 

Employee who was fatally injured in company car while 
on his way back to place of employment in Tennessee after 
visiting his family in Alabama and who was instructed to 
stop on the way to check a completed job in another town 
was killed in accident arising out of and in the course of his 
employment. Ward v. Ward, 213 Tenn. 657, 378 S.W.2d 
754, 1964 Tenn. LEXIS 434 (1964). 

Claimant’s activities were not sufficiently within the scope 
of his employment to warrant coverage under the Workers’ 
Compensation Act where, on his way home from work, he 
had purchased supplies for the job and, on his way to 
employment the following morning, transporting such sup- 
plies, an automobile accident resulted in his death. Arm- 
strong v. Liles Constr. Co., 215 Tenn. 678, 389 S.W.2d 261, 
1965 Tenn. LEXIS 641 (1965). 

Where it was customary for employee to pick up small 
equipment on his way home and take them to work with him 
the following day but equipment could have been picked up 
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or delivered during the day and such action was not 
expressly authorized but only permitted, facts were such as 
to indicate that trips were primarily for benefit of employee 
and to sustain action of trial court in denying compensation 
for death of employee killed on way to work. Armstrong v. 
Liles Constr. Co., 215 Tenn. 678, 389 S.W.2d 261, 1965 
Tenn. LEXIS 641 (1965). 

An employee is not entitled to compensation for injury in 
parking lot of employer before starting the day’s work and 
while walking to that part of the premises where the work 
was required where the parking of the automobile in the lot 
was permitted but not required and the route taken to work 
was Of the employee’s own choosing. McKinney v. Hardwick 
Clothes, Inc., 217 Tenn. 457, 398 S.W.2d 265, 1966 Tenn. 
LEXIS 605 (1966). 

In order for an injury along a required access to place of 
employment to be compensable the access must not only 
be required but the usage of the route must subject the 
employee to a special or inherent hazard of the route. 
Travelers Indem. Co. v. Charvis, 221 Tenn. 593, 428 S.W.2d 
797, 1968 Tenn. LEXIS 489 (1968). 

The general rule is that an employee is not in a 
compensable status until he has reached his station or 
place of employment. Travelers Indem. Co. v. Charvis, 221 
Tenn. 593, 428 S.W.2d 797, 1968 Tenn. LEXIS 489 (1968): 
Potts v. Heil-Quaker Corp., 482 S.W.2d 135, 1972 Tenn. 
LEXIS 355 (Tenn. 1972), overruled in part, Lollar v. 
Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 
38, 4 A.L.R.5th 1086 (Tenn. 1989). 

The general rule is that an accidental injury received by 
an employee while en route to or from his place of 
employment is not compensable unless the journey itself is 
a substantial part of the service for which the employee was 
employed and compensated. Douglas v. Lewis Bros. Bak- 
eries, Inc., 477 S.W.2d 202, 1972 Tenn. LEXIS 390 (Tenn. 
1972). 

Death of employee who worked regular shift and was 
also subject to call at any time to make machinery repairs 
and who was killed in automobile accident en route to place 
of employment on special call, did not arise out of and in 
course of his employment. Douglas v. Lewis Bros. Bakeries, 
Inc., 477 S.W.2d 202, 1972 Tenn. LEXIS 390 (Tenn. 1972). 

Where plaintiff was injured in a parking lot which was not 
on her employer's premises while taking an unpaid lunch 
break during which she was free to eat lunch at any place 
of her choice, she was not entitled to workers’ compensa- 
tion benefits, even though her employer requested that she 
leave the premises during lunch hour. Pacific Employers 
Ins. Co. v. Booker, 553 S.W.2d 586, 1977 Tenn. LEXIS 586 
(Tenn. 1977). 

The general rule is that injuries sustained en route to 
work are not compensable because they do not arise out of 
and in the course of employment. Frazier v. Normak 
International, 572 S.W.2d 650, 1978 Tenn. LEXIS 658 
(Tenn. 1978), overruled in part, Lollar v. Wal-Mart Stores, 
Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 
1086 (Tenn. 1989). 

There is no iron-clad rule which calls for payment of 
benefits under the Workers’ Compensation Law where an 
employee suffers a heart attack while at work and for the 
denial of benefits where the employee suffers a heart attack 
while on the way home from work. The key to the recovery 
or denial of benefits is whether the heart attack is 
precipitated by the physical activity and exertion of the 
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employee’s work. Shelby Mut. Ins. Co. v. Dudley, 574 
S.W.2d 43, 1978 Tenn. LEXIS 674 (Tenn. 1978). 

Where claimant worked in Knoxville and planned an 
employment-related trip to Paris Landing State Park, and 
was in Jackson on the morning of the trip, as opposed to 
Knoxville, but his employer had no interest in any particular 
route, then at the time of his injury, on the way from Jackson 
to the state park, the claimant was engaged in a trip made 
necessary by the requirements of his employment, and thus 
his injury arose out of and in the course of his employment. 
Watson v. United States Fire Ins. Co., 577 S.W.2d 668, 
1979 Tenn. LEXIS 403 (Tenn. 1979). 

A truck driver is exposed to the hazards of the street and 
where driver was shot by two or three assailants while 
returning to his truck cab with a carry-out lunch, his injury 
arose out of his employment. Hudson v. Thurston Motor 
Lines, Inc., 583 S.W.2d 597, 1979 Tenn. LEXIS 448 (Tenn. 
1979). 

The need to carry tools coupled with reimbursement of 
travel expenses removed the case from the general rule of 
nonliability. Pool v. Metric Constructors, Inc., 681 S.W.2d 
543, 1984 Tenn. LEXIS 902 (Tenn. 1984). 

The Woods v. Warren rule, understood as encompassing 
the cases leading up to Woods v. Warren as well as the 
cases following it, has failed as a test for determining when 
en route injuries are “in the course of employment.” Lollar v. 
Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 
38, 4 A.L.R.5th 1086 (Tenn. 1989). 

A worker who is on the employer's premises coming to or 
going from the actual work place is acting in the course of 
employment. Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

If the employer has provided a parking area for its 
employees, that parking area is part of the employer's 
premises regardless of whether the lot is also available to 
customers or the general public. Lollar v. Wal-Mart Stores, 
Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 
1086 (Tenn. 1989). 

The “course of employment” includes not only the time 
for which the employee is actually paid, but also a 
reasonable time during which the employee is necessarily 
on the employer's premises while passing to or from the 
place where the work is actually done. Lollar v. Wal-Mart 
Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 38, 4 
A.L.R.5th 1086 (Tenn. 1989). 

Death of employee, who was killed in accident while on 
her way home to pick up company document during her 
lunchbreak, did not arise out of and in the course of 
employment because employer did not specifically instruct 
the employee to retrieve the document during her lunch- 
break. Stephens v. Maxima Corp., 774 S.W.2d 931, 1989 
Tenn. LEXIS 399 (Tenn. 1989). 


100. ——Transportation Furnished by Employer. 
Generally where an employer is to furnish the employee 
transportation as an incident to his employment and such 
employee is accidentally killed or injured on the way to or 
from work, such injury or death is one that arises out of the 
course of employment. Norwood v. Tellico River Lumber 
Co., 146 Tenn. 682, 244 S.W. 490, 1922 Tenn. LEXIS 16, 
24 A.L.R. 1227 (1922); W. C. Sharp Drug Stores v. 
Hansard, 176 Tenn. 595, 144 S.W.2d 777, 1940 Tenn. 
LEXIS 106 (1940); Vaughn v. Standard Surety & Casualty 
Co., 27 Tenn. App. 671, 184 S.W.2d 556, 1944 Tenn. App. 
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LEXIS 106 (Tenn. Ct. App. 1944); Choate v. Athens Mfg. 
Co., 675 S.W.2d 169, 1984 Tenn. LEXIS 837 (Tenn. 1984). 
An injury to an employee while riding on a free pass on 
employer's logging train, out of work hours, while returning 
to his home after a personal visit, is not compensable. 
Norwood v. Tellico River Lumber Co., 146 Tenn. 682, 244 
S.W. 490, 1922 Tenn. LEXIS 16, 24 A.L.R. 1227 (1922). 

Fatal injury of employee, riding to his work on horse 
supplied by his employer, when horse became frightened at 
a passing train arose out of and in the course of his 
employment despite fact that deceased was in immediate 
control of the horse. McClain v. Kingsport Improv. Corp., 
147 Tenn. 130, 245 S.W. 837, 1922 Tenn. LEXIS 26 (1922). 

Where drug store was to furnish transportation to its 
motorcycle messenger and the motorcycle so furnished was 
to be stored at night at the home of the messenger and 
where the employee sometimes brought packages home for 
delivery on the way to work the following morning, the 
accidental death of such employee which occurred on the 
way to work while he was riding his own motorcycle on 
which the store was paying rent after its own motorcycle 
broke down arose out of and in the course of the 
employment. W. C. Sharp Drug Stores v. Hansard, 176 
Tenn. 595, 144 S.W.2d 777, 1940 Tenn. LEXIS 106 (1940). 

Where an employee of a construction outfit was trans- 
ported to and from work in the employer's truck but was 
paid only for the hours actually on the job, the transportation 
was incidental to the employment contract and a part 
thereof. Vaughn v. Standard Surety & Casualty Co., 27 
Tenn. App. 671, 184 S.W.2d 556, 1944 Tenn. App. LEXIS 
106 (Tenn. Ct. App. 1944). 

Where an employee was injured when being transported 
from work in his employer's truck, which transportation was 
incidental to the employment contract and a part thereof, he 
could not recover on an insurance policy protecting the 
employer which expressly excluded actions compensable 
under the Workers’ Compensation Law. Vaughn v. Standard 
Surety & Casualty Co., 27 Tenn. App. 671, 184 S.W.2d 556, 
1944 Tenn. App. LEXIS 106 (Tenn. Ct. App. 1944). 

Accident arose out of and in the course and scope of the 
employment where the company provided employee a 
business use vehicle that he was authorized and expected 
to use in going to and from work sites to his home. Eslinger 
v. F & B Frontier Constr. Co., 618 S.W.2d 742, 1981 Tenn. 
LEXIS 456 (Tenn. 1981). 

Where car dealer allowed a salesman to drive demon- 
strator car home from work, but specified no particular 
route, a minor deviation from the salesman’s usual route did 
not take the trip outside the scope of the salesman’s 
employment. Anderson v. Sam Monday Motors, 619 S.W.2d 
382, 1981 Tenn. LEXIS 467 (Tenn. 1981). 


101. ——Transportation for Employer’s Benefit. 

Where petitioner from the time of his employment to the 
day of his accident transported some of his fellow employ- 
ees to and from work, and his employer was interested in 
this activity, the finding of the chancellor, based upon 
evidence, that the transportation of employees was a part of 
the contract of hire, was conclusive, and even apart from 
this finding, petitioner was entitled to compensation for an 
injury received in making adjustments to his automobile 
while waiting for the employer to bring other employees to 
the point where the automobile was parked and waiting to 
receive them. Tallent v. M. C. Lyle & Son, 187 Tenn. 482, 
216 S.W.2d 7, 1948 Tenn. LEXIS 454 (1948). 
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102. —Accident Occurring on Public Way. 

An accident occurring upon a public way, when the 
employee is not doing anything for the employer by reason 
of the employment, is not compensable because not arising 
out of his employment and not occurring in the course of his 
employment. Smith v. Camel Mfg. Co., 192 Tenn. 670, 241 
S.W.2d 771, 1951 Tenn. LEXIS 314 (1951), overruled in 
part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 
Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

Ordinarily, if the employment occasions the employee's 
use of the street, the risk of the street is the risk of the 
employment. Crane Rental Service v. Rutledge, 219 Tenn. 
433, 410 S.W.2d 418, 1966 Tenn. LEXIS 542 (1966). 

Where crane operator drove truck carrying part of boom 
of crane a short distance on street in direction of location of 
job and then stopped truck and started walking back in 
direction of employer's premises when he was struck by 
automobile on street and suffered brain damage which 
precluded him from testifying, chancellor was justified in 
reaching conclusion that injuries arose out of and in course 
of employment. Crane Rental Service v. Rutledge, 219 
Tenn. 433, 410 S.W.2d 418, 1966 Tenn. LEXIS 542 (1966). 

Where employee gets out of his car in the course of his 
business to do something for his employer and injury or 
death is occasioned thereby and a prima facie case is made 
to this effect, injury or death is compensable. Crane Rental 
Service v. Rutledge, 219 Tenn. 433, 410 S.W.2d 418, 1966 
Tenn. LEXIS 542 (1966). 

Employees who must cross a public way that bisects an 
employer's premises and who are injured on that public way 
while traveling a direct route between an employer's plant 
facility and parking lot are entitled to workers’ compensation 
benefits. Copeland v. Leaf, Inc., 829 S.W.2d 140, 1992 
Tenn. LEXIS 295 (Tenn. 1992), rehearing denied, — S.W.2d 
—, 1992 Tenn. LEXIS 305 (Tenn. Apr. 13, 1992). 


103. —Traveling Employees. 

Where employment requires employee to travel from 
place to place, the risks of travel are a part of the 
employment. Where insurance company’s inspector was 
injured by falling from second floor, when he was returning 
to his hotel room to make out daily reports for his employer, 
the injury arose out of and in the course of his employment. 
Employers’ Liability Assurance Corp. v. Warren, 172 Tenn. 
403, 112 S.W.2d 837, 1937 Tenn. LEXIS 89 (1938) 
(decision under Kentucky statute). 

Where an employee, who is traveling from place to place 
for his employer, takes time off to engage in some personal 
venture, the continuity of the employment is broken, and the 
employee cannot recover compensation for any injury 
caused in whole or in part by such voluntary venture. 
Employers’ Liability Assurance Corp. v. Warren, 172 Tenn. 
403, 112 S.W.2d 837, 1937 Tenn. LEXIS 89 (1938) 
(decision under Kentucky statute). 

Where a traveling salesman on a sales trip and on his 
regular itinerary met his death in a hotel fire while staying at 
a hotel where he customarily stopped while on such trips, 
such salesman met his death by accident arising out of and 
in the course of his employment. Carter v. Hodges, 175 
Tenn. 96, 132 S.W.2d 211, 1939 Tenn. LEXIS 16 (1939). 

Employee whose employment required him to travel from 
town to town and who stopped at a restaurant along the 
way for lunch where he was injured by the assault of an 
insane man was not entitled to compensation as his injuries 
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were not related to his employment. Thornton v. RCA 
Service Co., 188 Tenn. 644, 221 S.W.2d 954, 1949 Tenn. 
LEXIS 384 (1949). 

If the duty of the employee creates the necessity for 
travel, then the risks of travel are directly incident to the 
employment itself and in such cases resulting injuries are 
the proper subject for compensation. Martin v. Free Service 
Tire Co., 189 Tenn. 327, 225 S.W.2d 249, 1949 Tenn. 
LEXIS 433 (1949). 

Where a collector of accounts used his own car to 
service his accounts with expenses paid by his employer, 
and, with the knowledge of at least his immediate superior, 
he often worked beyond 5:30 p.m., it was held that an injury 
suffered by him from an accident occurring after he had 
detoured to eat supper with his brother-in-law was an 
accident arising out of and in the course of his employment. 
Martin v. Free Service Tire Co., 189 Tenn. 327, 225 S.W.2d 
249, 1949 Tenn. LEXIS 433 (1949). 

If employee makes trip for benefit of his employer, he is 
within the scope of his employment while going to and 
returning from trip, but if trip is for benefit of employee he is 
not within the scope of his employment while going to and 
returning from trip. Lumbermen’s Mut. Cas. Co. v. Dedmon, 
196 Tenn. 94, 264 S.W.2d 567, 1951 Tenn. LEXIS 358 
(1951). 

A lumber inspector on 24 hour call, who stayed in hotels 
overnight, who was struck by a car one evening while 
returning from a personal errand to sportsman shop located 
across the street from restaurant where he normally ate, 
was not covered by act, since detour for personal benefit 
had not been completed at the time of the accident. 
Lumbermen’s Mut. Cas. Co. v. Dedmon, 196 Tenn. 94, 264 
S.W.2d 567, 1951 Tenn. LEXIS 358 (1951). 

When the duties of an employee require travel, injuries 
received as a result of hazards to travel are compensable. 
Gregory v. Porter, 204 Tenn. 582, 322 S.W.2d 591, 1959 
Tenn. LEXIS 312 (1959); West Tennessee Nix-A-Mite 
Systems, Inc. v. Funderburk, 208 Tenn. 381, 346 S.W.2d 
250, 1961 Tenn. LEXIS 296 (1961). 

Injury received by traveling employee during detour for 
personal mission is not compensable. Gregory v. Porter, 
204 Tenn. 582, 322 S.W.2d 591, 1959 Tenn. LEXIS 312 
(1959). 

Where traveling employee was injured while driving 
employer's automobile and returning to city of residence 
and employment by one of two alternate routes after 
completing business mission for employer, injury was 
compensable in absence of evidence to rebut presumption 
that he was on a business errand. Gregory v. Porter, 204 
Tenn. 582, 322 S.W.2d 591, 1959 Tenn. LEXIS 312 (1959). 

An unauthorized deviation may preclude recovery of 
compensation for an injury caused by an added peril to 
which the employee is exposed during the deviation, but the 
compensability of an injury occurring after the deviation has 
ended and the employee is again in the course of his 
employment is not ordinarily affected thereby. West Ten- 
nessee Nix-A-Mite Systems, Inc. v. Funderburk, 208 Tenn. 
381, 346 S.W.2d 250, 1961 Tenn. LEXIS 296 (1961). 

Evidence that truck driver was killed in traffic accident 
after resuming trip after deviation to obtain money for food 
and gasoline which employer had not provided was suffi- 
cient to establish that accident arose out of and in course of 
employment. West Tennessee Nix-A-Mite Systems, Inc. v. 
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Funderburk, 208 Tenn. 381, 346 S.W.2d 250, 1961 Tenn. 
LEXIS 296 (1961). 

Where a trip is undertaken by both the employer and the 
employee, the service of the employer must at least be a 
concurrent cause of the trip. Armstrong v. Liles Constr. Co., 
215 Tenn. 678, 389 S.W.2d 261, 1965 Tenn. LEXIS 641 
(1965). 

Where the employee is engaged in travel which is not 
ordinarily within the scope of his employment, the relation- 
ship of the accident to the injury is an essential point of 
inquiry, with the question being whether the employer 
exposed the employee to the risk. Armstrong v. Liles Constr. 
Co., 215 Tenn. 678, 389 S.W.2d 261, 1965 Tenn. LEXIS 
641 (1965). 

Where a private purpose and a service of the employer 
coexist, the facts must permit the inference that the journey 
would have been made even though the private purpose 
had been abandoned, the test being whether it was the 
employment or something else that impelled the journey 
and exposed the traveler to its risks. Armstrong v. Liles 
Constr. Co., 215 Tenn. 678, 389 S.W.2d 261, 1965 Tenn. 
LEXIS 641 (1965). 

Recently transferred employee of finance company who 
was killed in automobile accident while being taken around 
his territory by his employer's manager to familiarize him 
with the different places he would have to go in making 
collections was acting in course and scope of employment 
at time of death. American Plan Corp. v. Mecredy, 223 Tenn. 
183, 443 S.W.2d 453, 1969 Tenn. LEXIS 401, 1969 Tenn. 
LEXIS 402 (1969). 

Where employee was killed in motor vehicle accident in 
employer's truck while returning to his home by usual and 
best route after having serviced equipment of employer's 
customers, his widow was entitled to death benefits even 
though his activities were unaccounted for, for seven hours 
after having serviced last customer and alcohol content in 
his blood was sufficient to evidence intoxication since 
employee had resumed his duty and was on way home at 
time of accident and there was no evidence to show that 
intoxication was cause of accident. Gentry v. Lilly Co., 225 
Tenn. 708, 476 S.W.2d 252, 1971 Tenn. LEXIS 332 (1971); 
Herron v. Fletcher, 503 S.W.2d 84, 1973 Tenn. LEXIS 428 
(Tenn. 1973). 

A traveling employee is generally considered to be in the 
course of his or her employment continuously during the 
duration of the entire trip, except when there is a distinct 
departure on a personal errand. Thus, the injury or death of 
a traveling employee that occurred while the employee was 
reasonably engaged in a reasonable recreational or social 
activity arose out of and in the course of employment. 
McCann v. Hatchett, 19 S.W.3d 218, 2000 Tenn. LEXIS 233 
(Tenn. 2000). 


104. —Injuries within Scope of Employment — Ex- 
amples. 

Two employees were dipping chairs; the tank being 
empty, the foreman ordered one to bring wax and fill it. The 
other, without direct order or being forbidden to assist the 
other employee, joined in filling the tank, which would 
enable both to resume their regular work sooner. The task 
undertaken was not hazardous and the assisting employee 
did not go out of the scope of his employment and 
compensation was proper. Milne v. Sanders, 143 Tenn. 602, 
228 S.W. 702, 1920 Tenn. LEXIS 48 (1921). 
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Where an employee acted with specific intent to recover 
property wrongfully taken from his employer, though with 
motive or purpose to take the property to his home for his 
own use, a Causal connection between his employment and 
his death which resulted from the act is sufficiently 
established to show the death to have arisen out of his 
employment in asserting the authority of employer. Cham- 
ber of Commerce v. Turner, 158 Tenn. 323, 13 S.W.2d 318, 
1928 Tenn. LEXIS 156 (1929). 

The risk of an employee, who was a collector of money, 
of being attacked on his route for robbery is a risk of 
employment where the attack is occasioned by the nature 
of the employment. Porter v. Travelers’ Ins. Co., 163 Tenn. 
526, 43 S.W.2d 1066, 1931 Tenn. LEXIS 144 (1931). 

Provisions contained in a compensation policy making it 
applicable to injuries to employees while engaged in 
operation necessary, incident, appurtenant thereto, or con- 
nected therewith, and in the scope of general contractor 
engaged in building and repairing houses, include painting 
as an operation that comes within the coverage of the 
policy. Welch v. Reiling, 170 Tenn. 698, 99 S.W.2d 216, 
1936 Tenn. LEXIS 51 (1936). 

“Arising out of employment” refers to origin of injury, and 
injury from automobiles is a hazard of a policeman’s duties, 
and where a policeman was injured while on duty by an 
automobile driven by a drunken driver, there was a causal 
connection between conditions under which work was 
required to be done and the injury, and the injury arose out 
of the employment. Tullahoma v. Ward, 173 Tenn. 91, 114 
S.W.2d 804, 1937 Tenn. LEXIS 16 (1938). 

An employee of American Red Cross who was drowned 
while doing rescue work during a flood met with an 
accidental death arising out of and in the course of his 
employment. American Red Cross v. Hinson, 173 Tenn. 
667, 122 S.W.2d 433, 1938 Tenn. LEXIS 52 (1938). 

Worker who was primarily employed as a stockroom 
clerk but who performed any duties which he was called 
upon to do and who was injured while helping repair a truck 
on the highway at the request of another employee suffered 
an injury “arising out of and in the course of employment.” 
Templeton v. Wilson, 174 Tenn. 65, 123 S.W.2d 824, 1938 
Tenn. LEXIS 64 (1939). 

A laborer employed by the city water and light depart- 
ment whose duties included attending large fires and 
cooperating with the fire department at such fires who was 
killed when the wall of a building fell on him at such a fire 
while he was engaged in playing a fire hose on the fire after 
two firemen were burned and had to leave was killed as the 
result of an accident arising out of and in the course of his 
employment. Travelers Ins. Co. v. Dudley, 180 Tenn. 191, 
173 S.W.2d 142 (1943). 

Deceased’s injuries, sustained by an accident while he 
was on duty and carrying out the orders of the superior in 
keeping trespassers off of his employer's property, arose 
out of and in consequence of his employment. United 
States Fidelity & Guaranty Co. v. Barnes, 182 Tenn. 400, 
187 S.W.2d 610, 1945 Tenn. LEXIS 233 (1945). 

The construction of the driveway was incident to a 
bottling business since driveway was being made for the 
purpose of furthering that business, and it was not a 
separate business enterprise of the employer. Mashburn v. 
Ne-Hi Bottling Co., 191 Tenn. 135, 229 S.W.2d 520, 1950 
Tenn. LEXIS 495 (1950), rehearing denied, 191 Tenn. 135, 
232 S.W.2d 11, 1950 Tenn. LEXIS 557 (1950). 
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Where worker was killed by lightning while working on 
road on which there was much road machinery made out of 
metal, such death grew out of his employment. Oman 
Constr. Co. v. Hodge, 205 Tenn. 627, 329 S.W.2d 842, 1959 
Tenn. LEXIS 402 (1959). 

Where truck driver took his lunch break, between the 
unloading and reloading of his truck, at a time convenient 
for the employer, and when returning to the truck cab with 
a Carry-out lunch, he was shot by two or three assailants, 
such injury occurred in the course of employment. Hudson 
v. Thurston Motor Lines, Inc., 583 S.W.2d 597, 1979 Tenn. 
LEXIS 448 (Tenn. 1979). 

Injury arose out of and in the course of employment, 
where the victim was assaulted by one who, upon learning 
that the victim was employed by the same company that 
employed the assailant’s girlfriend, became enraged over 
the victim’s presence at a late night sales meeting also 
attended by the girlfriend. Bell v. Kelso Oil Co., 597 S.W.2d 
731, 1980 Tenn. LEXIS 447 (Tenn. 1980). 

Evidence supported the conclusion that an employee 
had suffered mental injuries that arose out of and had 
occurred in the course of his employment as a truck driver 
when he came into contact with hazardous liquid labeled 
“radioactive” that he was transporting for disposal in Utah, 
and he was 100 percent permanently disabled. Saylor v. 
Lakeway Trucking, Inc., 181 S.W.3d 314, 2005 Tenn. LEXIS 
1035 (Tenn. 2005). 

Finding that the employee’s workers’ compensation claim 
was compensable was appropriate pursuant to T.C.A. 
§§ 50-6-102(12) and 50-6-241(d)(1)(A) in that he was 
subjected to a higher risk of injury from the tornado because 
of his employment than the general public would have had. 
Accordingly, his injury arose out of his employment. Dixon 
v. Travelers Indem. Co., 336 S.W.3d 532, 2011 Tenn. LEXIS 
188 (Tenn. Mar. 3, 2011). 


105. —Aggravation of Condition, Weakness or Dis- 
ease. 

An underlying condition of asthma and bronchitis, caused 
by heavy smoking over decades, did not arise prior to 
employment and did not arise out of or in the course of 
employment, but rather it developed during employment. 
Thus, where the disability, such as that resulting from 
exposure to industrial pollutants, arose out of and in the 
course of employment, the general rule of aggravation 
applied, providing for liability for disability which was the 
result of the activation or aggravation of a preexisting 
weakness, condition or disease brought about by the 
occupation. Arnold v. Firestone Tire & Rubber Co., 686 
S.W.2d 65, 1984 Tenn. LEXIS 910 (Tenn. 1984). 


106. —Carpal Tunnel Syndrome. 

Where twenty-eight year old certified registered nurse 
suffered from carpal tunnel syndrome which decreased her 
strength by approximately 75%, caused her to suffer daily 
pain in her hands, and required her to modify her lifestyle, 
she suffered a compensable injury to each arm. Story v. 
Legion Ins. Co., 3 S.W.3d 450, 1999 Tenn. LEXIS 434 
(Tenn. 1999). 

There is no iron-clad rule which calls for payment of 
benefits to an employee who is disabled from a heart attack 
while on the employer's premises and for denial of benefits 
to an employee who is disabled from a heart attack that 
occurs while the employee is on the way home from work. 
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Clark v. Nashville Mach. Elevator Co., 129 S.W.3d 42, 2004 
Tenn. LEXIS 173 (Tenn. 2004). 

In order to recover when there is no physical exertion, 
but there is emotional stress, worry, shock, or tension, the 
heart attack must be immediately precipitated by a specific 
acute or sudden stressful event, rather than generalized 
employment conditions; thus, if a worker’s heart attack is 
caused by a mental or emotional stimulus rather than 
physical exertion or strain, there must be a climatic event or 
series of incidents of an unusual or abnormal nature if a 
recovery is to be permitted. Clark v. Nashville Mach. 
Elevator Co., 129 S.W.3d 42, 2004 Tenn. LEXIS 173 (Tenn. 
2004). 

Tennessee's heart attack cases can be categorized into 
two groups: those that are precipitated by physical exertion 
or strain, and those resulting from mental stress, tension, or 
some type of emotional upheaval; if the heart attack results 
from physical exertion or strain, it is unnecessary that there 
be extraordinary exertion or unusual physical strain. Clark v. 
Nashville Mach. Elevator Co., 129 S.W.3d 42, 2004 Tenn. 
LEXIS 173 (Tenn. 2004). 

Res judicata barred an employee’s second suit because 
the employee's right carpal tunnel syndrome was not a new 
injury; at the time that a left carpal tunnel release surgery 
was performed in 2003, carpal tunnel syndrome was also 
found on the right and when the employee filed her first 
lawsuit, she sought compensation, in part, for the carpal 
tunnel injury to her right upper extremity and received a 
vocational disability of 9.87% to the right upper extremity. 
Barnett v. Milan Seating Sys., 215 S.W.3d 828, 2007 Tenn. 
LEXIS 38 (Tenn. 2007), superseded by statute as stated in, 
Meeks v. Hartford Ins. Co., — S.W.3d —, 2010 Tenn. LEXIS 
716 (Tenn. Aug. 30, 2010), superseded by statute as stated 
in, Tomlinson v. Zurich Am. Ins., — $.W.3d —, 2010 Tenn. 
LEXIS 713 (Tenn. Aug. 30, 2010), superseded by statute as 
stated in, Jenkins v. Yellow Transp., Inc., — $.W.3d —, 
2011 Tenn. LEXIS 344 (Tenn. Apr. 13, 2011), superseded by 
statute as stated in, House v. YRC, Inc., — $.W.3d —, 2012 
Tenn. LEXIS 413 (Tenn. June 22, 2012), superseded by 
statute as stated in, Raines v. Vought Aircraft Indus., Inc., — 
S.W.3d —, 2012 Tenn. LEXIS 505 (Tenn. Aug. 17, 2012), 
superseded by statute as stated in, Freeman v. GM Co., — 
S.W.3d —, 2012 Tenn. LEXIS 750 (Tenn. Oct. 22, 2012). 

Evidence preponderated against trial court’s finding that 
carpal tunnel syndrome arose out of employee’s employ- 
ment where medical records failed to link employee’s carpal 
tunnel syndrome to any work associated with employer; lay 
testimony, without support of medical evidence, was insuf- 
ficient to establish casual relationship between employee's 
work activities with employer. Crew v. First Source Furniture 
Group, 259 S.W.3d 656, 2008 Tenn. LEXIS 418 (Tenn. June 
24, 2008). 


107. —Injuries Not within Scope of Employment — 
Examples. 

There must be a causal relation between the employ- 
ment and the injury, but carrying a shotgun borrowed for 
personal use was not so related to duty of petitioner as 
cashier of a bank carrying by automobile a deposit to the 
bank, where gun’s accidental discharge caused the injury. 
Hendrix v. Franklin State Bank, 154 Tenn. 287, 290 S.W. 30, 
1926 Tenn. LEXIS 125 (1926). 

Death of night watchman of ice company from electric 
shock was not compensable where manner of contact with 
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Current was unknown but it appeared likely that he could 
have come into contact therewith only by climbing up 
transformer tower to height of ten feet where the duties of 
his employment did not require him to be, general instruc- 
tions of company to employees being to avoid machinery 
and electrical apparatus in the plant. Home Ice Co. v. 
Franzini, 161 Tenn. 395, 32 S.W.2d 1032, 1930 Tenn. 
LEXIS 18 (1930). 

Petitioner was regularly employed in a firm’s repair shop, 
but was injured while at work in repairing the house of one 
of the partners, in which house the firm was not interested 
and for which work it received nothing. Such injury did not 
arise out of his employment by the firm. Elliott v. Elliott 
Bros., 165 Tenn. 23, 52 S.W.2d 144, 1931 Tenn. LEXIS 166 
(1932). 

In a Suit to recover compensation for the accidental 
death of a driver salesman of a bottling company, who was 
shot after he entered a lunchroom in the course of his 
employment, by a holdup man who was robbing the place, 
complainant cannot recover in the absence of a showing of 
causal connection between the nature of the employee’s 
employment and his injury which resulted in death, since 
walking in on a holdup cannot be a peculiar danger to which 
his employment exposed him. Scott v. Shinn, 171 Tenn. 
478, 105 S.W.2d 103, 1937 Tenn. LEXIS 127 (1937). 

Where a rural grocery salesman suffered a broken leg on 
the front steps of his home while returning from his route 
and where it had been suggested by his superiors that he 
have his orders written up at home by some member of his 
family due to the illegibility of his own writing and where it 
was his intent to have the day’s orders so written up upon 
arriving home but where the evidence showed that the only 
interest of the company in having the orders written up at 
home was to insure the legibility of such orders, such injury 
did not arise out of and in the course of the employment 
within the meaning of the statute. Jellico Grocery Co. v. 
Hendrickson, 172 Tenn. 148, 110 S.W.2d 333, 1937 Tenn. 
LEXIS 64 (1937). 

Sawyer’s helper who was not required to do any sawing 
and who was injured while operating saw could not recover 
compensation as injury resulted from an act which had no 
causal connection with the employment. Davis v. Wabash 
Screen Door Co., 185 Tenn. 169, 204 S.W.2d 87, 1947 
Tenn. LEXIS 316 (1947). 

Where the employer is not a contractor or builder, injuries 
received by an employee on a construction project not an 
incident of or related to the real business of the employer, 
are not within the scope of the employee’s employment, 
and so not compensable under the statute, but this rule is 
not to be extended to regular and general employees about 
a plant in connection with its usual business who happen to 
be at the time of the accident engaged, at the direction and 
under the supervision of the company’s managers, on work 
of a repair or construction character. Mashburn v. Ne-Hi 
Bottling Co., 191 Tenn. 135, 229 S.W.2d 520, 1950 Tenn. 
LEXIS 495 (1950), rehearing denied, 191 Tenn. 135, 232 
S.W.2d 11, 1950 Tenn. LEXIS 557 (1950). 

Where decedent died of a heart attack in bed at his home 
more than 12 hours after he left work, although he 
complained of pains in his arm while at work and was given 
pills by the company doctor, there was no showing that the 
death arose out of his employment. Hagewood v. E.1. Du 
Pont De Nemours & Co., 206 Tenn. 239, 332 S.W.2d 660, 
1960 Tenn. LEXIS 516 (1960). 
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Where death of decedent resulted from heart attack and 
on the morning of the attack he complained of indigestion 
before he went.to work and after arriving at his place of 
work did not actually perform any of his duties but went to 
the first aid station to obtain something for a cold and 
indigestion and returned and lay down on his work bench 
and thereafter died it could not be said that his death was 
the result of an accident growing out of and in the course 
of his employment. Jakes v. Union Carbide Nuclear Co., 
206 Tenn. 466, 334 S.W.2d 720, 1960 Tenn. LEXIS 384 
(1960). 

Where evidence supported findings of trial court that 
employee’s fall resulted from failure of his leg to respond as 
a result of an idiopathic attack and that condition of steps on 
which employee fell did not contribute to the fall but that fall 
would have occurred whether or not he was on the steps, 
no hazard incident to the employment was shown as the 
immediate cause of the injury so that injury did not arise out 
of the employment. Greeson v. American Lava Corp., 216 
Tenn. 461, 392 S.W.2d 931, 1965 Tenn. LEXIS 591 (1965). 

Where construction workers were working in a city other 
than their regular location and were paid a specified 
additional sum per day for living expenses but such 
employees were free to commute between their home and 
the location of their work or to room at any facility available 
where the work was located and still receive the same 
additional daily compensation, death resulting from asphyxi- 
ation at their place of lodging did not arise out of and in the 
course of employment. Knox v. Batson, 217 Tenn. 620, 399 
S.W.2d 765, 1966 Tenn. LEXIS 617, 1966 Tenn. LEXIS 618 
(1966), overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 
S.W.2d 143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 
1989). 

Where the record as a whole inescapably indicated that 
worker's death was caused by “the inexorable march” of 
heart disease, his death would not be considered as 
accidental nor to arise out of his employment merely 
because he suffered a preliminary seizure during working 
hours. Bowman v. Smith-Built Homes, Inc., 221 Tenn. 102, 
424 $.W.2d 801, 1967 Tenn. LEXIS 358 (1967). 

Where the accident and injury resulted from the act of 
appellee “goosing” another employee in the ribs which was 
contrary to an order of his foreman, the accident and injury 
did not arise out of the employment. Insurance Co. of 
America v. Hogsett, 486 $.W.2d 730, 1972 Tenn. LEXIS 330 
(Tenn. 1972). 

Findings of fact, taken together with all other circum- 
stances, adequately supported the trial court’s legal con- 
clusions that appellant was not at the time of her injury 
using a route required or furnished by her employer, and 
that her injuries did not therefore arise out of and in the 
course of her employment. Harper v. Daun Ray Casuals, 
Inc., 596 S.W.2d 822, 1980 Tenn. LEXIS 432 (Tenn. 1980), 
overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

Although risk of assault or robbery was an inherent part 
of employment of a route salesman for a soft drink 
distributor, injury which occurred when the employee left the 
scene of an assault and attempted robbery, at which 
nothing belonging to the employer was taken, to search for 
the assailants’ car was not within the scope of or arising out 
of the employment. Alder v. Mid-South Beverages, Inc., 783 
S.W.2d 544, 1990 Tenn. LEXIS 35 (Tenn. 1990). 
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108. —Positional Risk Doctrine. 

The court rejected the positional risk doctrine which 
provides that compensation is allowed whenever the injury 
occurred because the employment required the claimant to 
occupy what turned out to be a place of danger. Hall v. 
Mason Dixon Lines, Inc., 743 S.W.2d 148, 1987 Tenn. 
LEXIS 1035 (Tenn. 1987). 


109. —Street Risk Doctrine. 

The correct focus in assault cases involves a consider- 
ation of the risks and dangers inherent in the employment. 
An employee need only show that an assault has a rational, 
causal connection to the employment in order to establish 
the injury arose out of the employment. To establish this 
causal connection, workers whose employment exposes 
them to the hazards of the street, or who are assaulted 
under circumstances that fairly suggest they were singled 
out for attack because of their association with their 
employer, are entitled to establish this causal connection 
with the aid of the street risk doctrine. Braden v. Sears, 
Roebuck & Co., 833 S.W.2d 496, 1992 Tenn. LEXIS 537 
(Tenn. 1992). 

Worker who was attacked while engaged in removing his 
route sheet from the back of a van was engaged in an 
activity that furthered his employers business, and his 
injuries were sustained in the course of his employment, 
even though the attack occurred at a time when the worker 
was not “on the clock” and at a place, his home, removed 
from the work environment. Braden v. Sears, Roebuck & 
Co., 833 S.W.2d 496, 1992 Tenn. LEXIS 537 (Tenn. 1992). 


110. —Practice and Procedure. 


111. ——Necessary Allegations. 

In all compensation cases the petitioner must allege 
sufficient facts to warrant a reasonable inference, prima 
facie at least, that the injuries sustained arose out of and in 
the course of the employment. Farris v. Yellow Cab Co., 189 
Tenn. 46, 222 S.W.2d 187, 1949 Tenn. LEXIS 397 (1949). 

Complaint which alleged that employee died from bullet 
wounds sustained while sitting in his taxicab at 1:00 a.m. 
failed to state a cause of action since facts stated raised 
more than one reasonable inference as to cause of death. 
Farris v. Yellow Cab Co., 189 Tenn. 46, 222 S.W.2d 187, 
1949 Tenn. LEXIS 397 (1949). 

Pleadings in compensation proceedings must be suffi- 
cient to advise employer as to nature of claim asserted. 
Ledford v. Miller Bros. Co., 194 Tenn. 467, 253 S.W.2d 552, 
1952 Tenn. LEXIS 405 (1952). 

Petition for compensation based on fall when leg col- 
lapsed due to condition of phlebitis as result of prior injury 
while working for the same employer stated a cause of 
action, though present hazard incident to employment was 
not clearly set forth, as evidence to such hazard would be 
admissible on trial. Workman v. General Shoe Corp., 196 
Tenn. 290, 265 S.W.2d 883, 1954 Tenn. LEXIS 377 (1954). 


112. ——Burden of Proof. 

In a suit for the death of an employee in an oil room fire, 
claimed by the employer to have been intentionally started 
by a fellow servant to burn the injured employee, the 
plaintiffs, by proving that the fire suddenly appeared when 
a lighted match was thrown into the room, shifted the 
burden to the employer to prove that the fire was intention- 
ally started. Milne v. Sanders, 143 Tenn. 602, 228 S.W. 702, 
1920 Tenn. LEXIS 48 (1921). 
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Burden of showing death from accident arising out of and 
in course of employment is not sustained by proof that coal 
miner died from rupture of branch of one of coronary or 
anterior arteries of heart which might have taken place 
under any circumstances. Battle Creek Coal & Coke Co. v. 
Martin, 155 Tenn. 34, 290 S.W. 18, 1926 Tenn. LEXIS 16 
(1927). 

The burden of proof is on the petitioner to show that his 
injury arose out of and in the course of his employment. 
Shockley v. Morristown Produce & Ice Co., 158 Tenn. 148, 
11 $.W.2d 900, 1928 Tenn. LEXIS 135 (1928); Baxter v. 
Jordan, 158 Tenn. 471, 14 S.W.2d 717, 1928 Tenn. LEXIS 
177 (1929); Home Ice Co. v. Franzini, 161 Tenn. 395, 32 
S.W.2d 1032, 1930 Tenn. LEXIS 18 (1930); McBrayer v. 
Dixie Mercerizing Co., 178 Tenn. 135, 156 S.W.2d 408, 
1941 Tenn. LEXIS 41 (1941); Patton v. L. O. Brayton & Co., 
184 Tenn. 592, 201 S.W.2d 981, 1947 Tenn. LEXIS 281 
(1947): Davis v. Wabash Screen Door Co., 185 Tenn. 169, 
204 S.W.2d 87, 1947 Tenn. LEXIS 316 (1947); Kellon v. 
American Bakeries Co., 210 Tenn. 184, 357 S.W.2d 56, 
1962 Tenn. LEXIS 422 (1962). 

lf upon undisputed proof it is conjectural whether death 
resulted from a cause operating within the employment or a 
cause operating without the employment, there can be no 
award to the employee’s dependents. Hagewood v. E.|. Du 
Pont De Nemours & Co., 206 Tenn. 239, 332 S.W.2d 660, 
1960 Tenn. LEXIS 516 (1960). 

In order to recover the claimant is obligated to prove: (1) 
that he is an employee; (2) that he sustained an accidental 
injury; and (3) that such accident and injury grew out of and 
in the course of his regular employment. Federated Mut. 
Implement & Hardware Co. v. Shoemaker, 211 Tenn. 523, 
366 S.W.2d 129, 1963 Tenn. LEXIS 377 (1963). 

In order for an employee to recover he must prove that 
he is an employee, that he sustained an accidental injury, 
that such accident and injury grew out of and in course of 
his employment and that he gave notice to his employer 
either in writing or in person. Smith v. Tennessee Furniture 
Indusiries, Inc., 212 Tenn. 291, 369 S.W.2d 721, 1963 Tenn. 
LEXIS 423 (1963). 

Burden was on compensation claimant to prove a causal 
relation between industrial injury of her husband and his 
death nearly two years later. Neas v. Snapp, 221 Tenn. 325, 
426 S.W.2d 498, 1968 Tenn. LEXIS 468 (1968). 


113. ——Rules of Evidence. 

The rules as to hearsay evidence and res gestae apply. 
Baxter v. Jordan, 158 Tenn. 471, 14 S.W.2d 717, 1928 
Tenn. LEXIS 177 (1929); Patton v. L. O. Brayton & Co., 184 
Tenn. 592, 201 S.W.2d 981, 1947 Tenn. LEXIS 281 (1947). 


114. ——Summary Judgment. 

A workers’ compensation appeal from a summary judg- 
ment is not controlled by the material evidence rule; it is 
governed by Tenn. R. Civ. P. 56. Blocker v. Regional 
Medical Center, 722 S$.W.2d 660, 1987 Tenn. LEXIS 815 
(Tenn. 1987). 


115. ——Doubts Resolved in Favor of Employee. 

Any reasonable doubt as to whether the act or injury of 
the employee arose out of the employment should be 
resolved in favor of the employee or dependent. Tapp v. 
Tapp, 192 Tenn. 1, 236 S.W.2d 977, 1951 Tenn. LEXIS 374 
(1951). 
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Generally, an injury arises out of and in the course of the 
employment if it has a rational causal connection to the 
work and occurs while the employee is engaged in the 
duties of his employment; and, any reasonable doubt as to 
whether an injury “arose out of the employment” is to be 
resolved in favor of the employee. Tapp v. Tapp, 192 Tenn. 
1, 236 S.W.2d 977, 1951 Tenn. LEXIS 374 (1951); Great 
American Indem. Co. v. Friddell, 198 Tenn. 360, 280 S.W.2d 
908, 1955 Tenn. LEXIS 381 (1955); Bell v. Kelso Oil Co., 
597 S.W.2d 731, 1980 Tenn. LEXIS 447 (Tenn. 1980). 


116. ——Inferences of Fact. 

Where an employee is found dead at his post of labor, 
without direct evidence as to the manner of his death, an 
inference may arise of an accident springing out of and in 
the course of his employment. Tennessee Chemical Co. v. 
Smith, 145 Tenn. 532, 238 S.W. 97, 1921 Tenn. LEXIS 93 
(1922); Tennessee Eastman Corp. v. Russell, 150 Tenn. 
331, 265 S.W. 540, 1924 Tenn. LEXIS 8 (1924); Shockley 
v. Morristown Produce & Ice Co., 158 Tenn. 148, 11 S.W.2d 
900, 1928 Tenn. LEXIS 135 (1928); Home Ice Co. v. 
Franzini, 161 Tenn. 395, 32 S.W.2d 1032, 1930 Tenn. 
LEXIS 18 (1930). 

Theory of employees being injured while engaged in theft 
must be supported by more than inference. Shockley v. 
Morristown Produce & Ice Co., 158 Tenn. 148, 11 S.W.2d 
900, 1928 Tenn. LEXIS 135 (1928). 

Where an employee was killed in a vehicle which he was 
employed to drive and there was no suggestion that he was 
going on any personal mission, there may arise an 
inference that his death arose out of and in the course of his 
employment. Kennedy v. Columbian Casualty Co., 163 
Tenn. 312, 43 S.W.2d 201, 1931 Tenn. LEXIS 118 (1931). 

The mere presence at the place of injury because of 
employment will not result in the injury’s being considered 
as arising out of the employment. Thornton v. RCA Service 
Co., 188 Tenn. 644, 221 S.W.2d 954, 1949 Tenn. LEXIS 
384 (1949). 

Where petitioner alleged that her husband, a cab driver, 
was killed by some unknown person while sitting in his cab 
at a regular cab stand, a demurrer to the petition was 
properly sustained upon the ground that the petition stated 
no fact or circumstance from which it could be reasonably 
inferred that the killing was an accident which arose out of 
and in the course of the cab driver's employment. Farris v. 
Yellow Cab Co., 189 Tenn. 46, 222 S.W.2d 187, 1949 Tenn. 
LEXIS 397 (1949). 

There is no presumption, prima facie case or reasonable 
inference that workers’ compensation claimant's decedent, 
allegedly healthy was killed in an accident arising out of his 
employment on the fact alone that he was found dead at his 
post of duty, where no physical exertion to any extent is 
shown. Wilson v. St. Louis Terminal Distributing Co., 198 
Tenn. 171, 278 S.W.2d 681, 1955 Tenn. LEXIS 359 (1955). 

A presumption may arise that an accidental injury 
received by an employee arose out of and in the course of 
employment, as where the employee is found injured or 
dead under circumstances indicating that injury or death 
occurred within the time or space limitations of the employ- 
ment, but such presumption is rebuttable and disappears on 
the introduction of evidence to the contrary. Crane Rental 
Service v. Rutledge, 219 Tenn. 433, 410 S.W.2d 418, 1966 
Tenn. LEXIS 542 (1966). 

The rule that death at the post of labor is presumed to 
have resulted from the employment may not be relied upon 
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to support a theory of accidental injury which in light of the 
evidence is conjectural. Travelers Ins. Co. v. Evans, 221 
Tenn. 199, 425°S.W.2d 611, 1968 Tenn. LEXIS 457 (1968). 

Mere fact that employee who suffered heart attack on 
street while attending union convention was subject to be 
called to duty 24 hours a day would not raise a presumption 
that his heart attack arose out of and in course of his 
employment. Travelers Ins. Co. v. Evans, 221 Tenn. 199, 
425 S.W.2d 611, 1968 Tenn. LEXIS 457 (1968). 


117. ——Conjecture. 

Conjectures as to cause of death are insufficient to 
support finding that death of coal miner was due to accident 
arising out of and in course of his employment within this 
act. Battle Creek Coal & Coke Co. v. Martin, 155 Tenn. 34, 
290 S.W. 18, 1926 Tenn. LEXIS 16 (1927). 

lf upon undisputed proof it is conjectural whether the 
death resulted from a cause operating within his employ- 
ment, there can be no award. Home Ice Co. v. Franzini, 161 
Tenn. 395, 32 S.W.2d 1032, 1930 Tenn. LEXIS 18 (1930); 
Graybeal v. Smith, 189 Tenn. 412, 225 S.W.2d 556, 1949 
Tenn. LEXIS 447 (1949). 

A finding that death was occasioned by an accident 
arising out of and in the course of employment cannot be 
based on mere conjecture or speculation. McBrayer v. Dixie 
Mercerizing Co., 178 Tenn. 135, 156 S.W.2d 408, 1941 
Tenn. LEXIS 41 (1941). 

lf the cause of the accident and injury is a matter of 
speculation it is not compensable. McCann Steel Co. v. 
Carney, 192 Tenn. 94, 237 S.W.2d 942, 1951 Tenn. LEXIS 
386 (1951). 

Compensation will not be awarded where cause of death 
is a matter of speculation. Neas v. Snapp, 221 Tenn. 325, 
426 S.W.2d 498, 1968 Tenn. LEXIS 468 (1968). 

lf, upon undisputed proof it is conjectural as to whether 
death resulted from a cause operating within decedent's 
employment or a cause operating without his employment, 
there can be no award. Neas v. Snapp, 221 Tenn. 325, 426 
S.W.2d 498, 1968 Tenn. LEXIS 468 (1968). 

A workers’ compensation award cannot be based upon 
conjecture. It must be based on material evidence. La-Z- 
Boy Chair Co. v. Reed, 778 F. Supp. 954, 1990 U.S. Dist. 
LEXIS 19446 (E.D. Tenn. 1990), affd, 936 F.2d 573, 1991 
U.S. App. LEXIS 19988 (6th Cir. Tenn. 1991). 


118. Scope of Review by Supreme Court. 
The 1985 amendment to T.C.A. § 50-6-225 replaced the 
“material evidence” standard of review with a new standard, 


Collateral References. 

Application of the “mutual benefit” doctrine to workers’ 
compensation cases. 11 A.L.R.6th 351. 

Compensability under occupational disease statutes of 
emotional distress or like injury suffered by claimant as 
result of nonsudden stimuli. Occupational Disease— 
Nonsudden" generated="0"  attreq="0"/>113 
A.L.R.5th 115. 

Employee’s injuries sustained in use of employer's 
restroom as covered by workers’ compensation. 80 
A.L.R.5th 417. 

Employee’s operation of employers vehicle outside 
regular working hours as within scope of employment. 51 
A.L.R.2d 120. 
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that of de novo review upon the record of the trial court, 
accompanied by a presumption of correctness, unless the 
preponderance of the evidence is otherwise. Alley v. 
Consolidation Coal Co., 699 S.W.2d 147, 1985 Tenn. LEXIS 
562 (Tenn. 1985). 


119. Disability — What Constitutes. 

In determining work disability as distinguished from 
Clinical disability, the trial judge may consider the employ- 
ee’s job skills, education and training, duration of disability 
and job opportunities for the disabled. Trane Co. v. 
Morrison, 566 S.W.2d 849, 1978 Tenn. LEXIS 557 (Tenn. 
1978). 


120. Tort Law. 

Although concepts of tort law, such as the “rescue” 
doctrine applicable to negligence cases may be helpful, 
they are not controlling in the workers’ compensation field. 
Hall v. Mason Dixon Lines, Inc., 743 S.W.2d 148, 1987 
Tenn. LEXIS 1035 (Tenn. 1987). 


121. Notice Period. 

Trial court had not erred in finding that a sole proprietor 
had coverage under his workers’ compensation policy and 
was entitled to benefits because he had substantially 
complied with the non-mandatory thirty-day waiting period 
in T.C.A. § 50-6-102 where the insured fully completed the 
|-4 form and his insurance agent sent it to the department, 
which stamped it as received; the insured had also filled out 
a policy application, paid a deposit premium, had his agent 
submit the application to the insurer, and received tempo- 
rary evidence of coverage in the form of a binder letter. 
Scheele v. Hartford Underwriters Ins. Co., 218 S.W.3d 636, 
2007 Tenn. LEXIS 136 (Tenn. 2007). 

Supreme court of Tennessee has established no bright- 
line rule to measure substantial compliance with a workers’ 
compensation notice provision of T.C.A. § 50-6-102; the 
question as to whether there has been a sufficient compli- 
ance depends on the facts of the individual cases. Scheele 
v. Hartford Underwriters Ins. Co., 218 S.W.3d 636, 2007 
Tenn. LEXIS 136 (Tenn. 2007). 

Supreme court of Tennessee found the thirty-day notice 
requirement of T.C.A. § 50-6-102 directory, not mandatory; 
a sole proprietor’s substantial compliance with the statute’s 
thirty-day notice requirement is legally sufficient. Scheele v. 
Hartford Underwriters Ins. Co., 218 S.W.3d 636, 2007 Tenn. 
LEXIS 136 (Tenn. 2007). 


Injury while crossing or walking along railroad or street 
railway tracks, going to or from work, as arising out of and 
in the course of employment. 50 A.L.R.2d 363. 

Presumption or inference that accidental death of em- 
ployee engaged in occupation of manufacturing or process- 
ing arose out of and in course of employment. 47 A.L.R.5th 
801. 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of nonsudden 
stimuli — Compensability under particular circumstances. 
108 A.L.R.5th 1. 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of nonsudden 
stimuli — Requisites of, and factors affecting, compensabil- 
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ity. 106 A.L.R.5th 111. 


Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of nonsudden 
stimuli — Right to compensation under particular statutory 
provisions. 97 A.L.R.5th 1. 

Right to workers’ compensation for injury suffered by 
worker en route to or from worker's home where home is 
Claimed as “work situs.”. 15 A.L.R.6th 633. 

Right to workers’ compensation for physical injury or 
illness suffered by claimant as result of nonsudden mental 
stimuli — Compensability under particular circumstances. 
39 A.L.R.6th 445. 

Right to workers’ compensation for physical injury or 
illness suffered by claimant as result of nonsudden mental 
stimuli — Requisites of, and factors affecting, compensabil- 
ity. 13 A.L.R.6th 209. 

Right to workers’ compensation for physical injury or 
illness suffered by claimant as result of nonsudden mental 
stimuli — Right to compensation under particular statutory 
provisions. 122 A.L.R.5th 653. 

Right to workers’ compensation for physical injury or 
illness suffered by claimant as result of sudden mental 
stimuli — Compensability under particular circumstances. 
107 A.L.R.5th 441. 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of sudden stimuli 
involving nonpersonnel action — Compensability under 
particular circumstances. 84 A.L.R.5th 249. 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of sudden stimuli 
involving nonpersonnel action-right to compensation under 
particular statutory provisions and requisites of, and factors 
affecting, compensability. 83 A.L.R.5th 103. 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of sudden emo- 
tional stimuli involving personnel action. 82 A.L.R.5th 149. 

Right to workers’ compensation for physical injury or 
illness suffered by claimant as result of nonsudden mental 
stimuli — Compensability of particular physical injuries or 
illnesses. 112 A.L.R.5th 509. 

Right to workers’ compensation for physical injury or 
illness suffered by claimant as result of sudden mental 
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stimuli — Right to compensation under particular statutory 
provisions and requisites of, and factors affecting, com- 
pensability. 109 A.L.R.5th 161. 

Sufficiency of proof that cancer resulted from accident or 
incident in suit rather than from preexisting condition. 2 
A.L.R.3d 384. 

Sufficiency of proof that cardiovascular or respiratory 
condition resulted from accident or incident in suit rather 
than from preexisting condition. 2 A.L.R.3d 401. 

Sufficiency of proof that condition of skin or sensory 
organ resulted from accident or incident in suit rather than 
from preexisting condition. 2 A.L.R.3d 446. 

Sufficiency of proof that digestive condition resulted from 
accident or incident in suit rather than from preexisting 
condition. 2 A.L.R.3d 360. 

Sufficiency of proof that hernia resulted from accident or 
incident in suit rather than from preexisting condition. 2 
A.L.R.3d 434. 

Sufficiency of proof that mental or neurological condition 
complained of resulted from accident or incident in suit 
rather than preexisting condition. 2 A.L.R.3d 487. 

Sufficiency of proof that musculoskeletal condition re- 
sulted from accident or incident in suit rather than from 
preexisting condition. 2 A.L.R.3d 290. 

Sufficiency of proof that urogenital condition resulted 
from accident or incident in suit rather than from preexisting 
condition. 2 A.L.R.3d 464. 

Workers’ compensation as precluding employee's suit 
against employer for sexual harassment in the workplace. 
51 A.L.R.5th 163. 

Workers’ compensation: coverage of employee’s injury 
or death from exposure to the elements — modern cases. 
20 A.L.R.5th 346. 

Workers’ compensation: law enforcement officer's recov- 
ery for injury sustained during exercise or physical recre- 
ation activities. 44 A.L.R.5th 569. 

Workers’ compensation: Lyme disease. 22 A.L.R.5th 
246. 

Workmen’s compensation: injury sustained while attend- 
ing employer-sponsored social affair as arising out of and in 
the course of employment. 47 A.L.R.3d 566. 


50-6-103. Scope of chapter. [Applicable to injuries occurring on and 
after July 1, 2014.] 


(a) Every employer and employee subject to this chapter, shall, respectively, 
pay and accept compensation for personal injury or death by accident arising 
primarily out of and in the course and scope of employment without regard to 
fault as a cause of the injury or death; provided, that any person who has an 
exemption pursuant to § 50-6-104 or part 9 of this chapter shall not be bound 
if the employee has given, prior to any accident resulting in injury or death, 
notice to be exempted from this chapter as provided in this part. 

(b) [Deleted by 2013 amendment, effective July 1, 2014.] 


379, § 1; 1975, ch. 198, § 1; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-908; 
Acts 2011, ch. 422, § 2; 2013, ch. 289, §§ 10, 11. 


History. 
Acts 1919, ch. 128, § 3; Shan. Supp., 
§ 3608a139; Code 1932, § 6853; Acts 1973, ch. 
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Compiler’s Notes. 

Acts 2011, ch. 422, § 18 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to the act and cancels prior to Febru- 
ary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 
The 2013 amendment, effective July 1, 2014, 
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in (a), inserted “primarily” and “and scope”; and 
deleted (b) which read: “The election by any 
employee who is a corporate officer of the em- 
ployer to be exempted from this chapter, shall 
not reduce the number of employees of the 
employer for the purposes of determining the 
requirements of coverage of the employer under 
this chapter.” 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


50-6-103. Scope of chapter. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) Every employer and employee subject to this chapter, shall, respectively, pay and accept 
compensation for personal injury or death by accident arising out of and in the course of 
employment without regard to fault as a cause of the injury or death; provided, that any person who 
has an exemption pursuant to § 50-6-104 or part 9 of this chapter shall not be bound if the 
employee has given, prior to any accident resulting in injury or death, notice to be exempted from 
this chapter as provided in this part. 

(b) The election by any employee who is a corporate officer of the employer to be exempted 
from this chapter, shall not reduce the number of employees of the employer for the purposes of 


determining the requirements of coverage of the employer under this chapter. 


History. 

Acts 1919, ch. 123, § 3; Shan. Supp., § 36084139; 
Code 1932, § 6853; Acts 1973, ch. 379, § 1; 1975, ch. 
198, § 1; impl. am. Acts 1980, ch. 534, § 1; T.C.A. (orig. 
ed.), § 50-903; Acts 2011, ch. 422, § 2. 


Compiler’s Notes. 

Acts 2011, ch. 422, § 13 provided that if any policyholder 
chooses to cancel a policy of insurance as a result of 
obtaining an exemption pursuant to the act and cancels 
prior to February 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from the 
business in which the policy of insurance was required. 


Cross-References. 
Inapplicability to claims filed against state, § 9-8-307. 
Waiver of compensation for aggravation of occupational 
disease, § 50-6-307. 


Law Reviews. 

Workers’ Compensation Gone Awry (Patricia S. Wall), 44 
Tenn. B.J. 22 (2008). 

Workers’ Compensation Outline (Paul Campbell Ill), 18 
No. 3 Tenn. B.J. 11 (1982). 


NOTES TO DECISIONS 


Analysis 


1. Employers Covered. 
2. Injuries Covered. 

3. Injuries Not Covered. 
1 


. Employers Covered. 

Parent corporation was not an employer and thus could 
be sued in a wrongful death action arising from an explosion 
in parent company’s factory where decedent was an 
employee of a wholly owned subsidiary which paid dece- 
dent on its own paychecks, maintained separate payroll 
deduction returns, held its own charter, produced seat belts 
essentially dissimilar from the air bags manufactured by the 
parent, and hired its own employees, paying them on its 
own checks, and where decedent was never notified that 
she was actually working for the parent company. Latham v. 


Technar, Inc., 390 F. Supp. 1031, 1974 U.S. Dist. LEXIS 
6079 (E.D. Tenn. 1974). 


2. Injuries Covered. 

Where the employee is injured on the employer's 
premises during a break period provided by the employer, 
such an injury is generally compensable. Holder v. Wilson 
Sporting Goods Co., 723 S.W.2d 104, 1987 Tenn. LEXIS 
814 (Tenn. 1987). 

Injury sustained while employee was en route to friend’s 
home to see if the friend would fill in the next day on a work 
crew was compensable as arising out of the course of 
employment where the employer implicitly permitted em- 
ployee to bring prospective workers to the job. Loy v. North 
Bros. Co., 787 S.W.2d 916, 1990 Tenn. LEXIS 159 (Tenn. 
1990). 
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Where an employee is injured while en route to or from 
work, the injury is in the course of employment if it occurs 
on the employer's premises or on a necessary route 
between the work facility and the areas provided for 
employee parking. Once the employee has exited the 
parking area and begins traveling on personal time, away 
from the employer's premises, he is no longer in the course 
of employment. McCurry v. Container Corp. of Am., 982 
S.W.2d 841, 1998 Tenn. LEXIS 606 (Tenn. 1998), rehearing 
denied, — S.W.3d —, 1999 Tenn. LEXIS 59 (Tenn. Feb. 1, 
1999). 

Young v. Taylor-White, LLC, 181 S.W.3d 324, 2005 Tenn. 
LEXIS 853 (Tenn. 2005) should not be read expansively 
because, while the voluntary nature of an activity in some 
circumstances may be a very important factor in determin- 
ing whether an injury occurred in the course of employment, 
neither this factor or any other single factor can be the 
“touchstone” for all cases; thus, workers’ compensation 
benefits were improperly denied to a widow of an employee 
who died of an acute myocardial infarction suffered while 
participating in an employer-sanctioned basketball game 
during his work break. Gooden v. Coors Tech. Ceramic Co., 
236 S.W.3d 151, 2007 Tenn. LEXIS 779 (Tenn. Sept. 6, 
2007). 

Employees of a credit union who were allegedly sickened 
by exposure to carbon monoxide emanating from a hot 
water heater in the basement of their building were limited 
to the remedies afforded by the workers’ compensation law 
because their injuries had a rational, causal connection with 
their employment and the conditions under which their work 
was required to be performed. Coleman v. St. Thomas 
Hosp., 334 $.W.3d 199, 2010 Tenn. App. LEXIS 500 (Tenn. 
Ct. App. Aug. 4, 2010), appeal denied, — S.W.3d —, 2010 
Tenn. LEXIS 1061 (Tenn. Nov. 15, 2010). 

Worker's compensation award arising out of an employ- 
ee’s fall at work was affirmed because the evidence did not 
preponderate against the trial court’s conclusion that the 
employee sustained a compensable injury arising out of her 
employment for purposes of T.C.A. § 50-6-103(a); the 
employee stated that her foot “stuck” and that her inability 
to lift her foot interrupted her gait, causing her to fall, and, 
although the employee conceded that it was “speculation” 
as to what, if any, substance was on the floor, the trial court 
accredited her testimony that the fall had occurred as she 


Collateral References. 

Construction of phrase “establishment” or “factory, es- 
tablishment, or other premises” within unemployment com- 
pensation statute rendering employee ineligible during labor 
dispute or strike at such location. 60 A.L.R.3d 11, 63 
A.L.R.3d 88. 

Employee’s injuries sustained in use of employer's 
restroom as covered by workers’ compensation. 80 
A.L.R.5th 417. 

Injury to employee as arising out of or in course of 
employment for purposes of state workers’ compensation 
statute — Effect of employer-provided living quarters, room 
and board, or the like. 42 A.L.R.6th 61. 

Presumptions, constitutionality of statute making one fact 
prima facie evidence of another. 51 A.L.R. 1179, 86 A.L.R. 
179, 162 A.L.R. 495. 
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described and found that the hazard was incident to her 
employment. Although the employer's witnesses testified 
that they found no substance on the floor or any irregularity 
in the floor, the trial court concluded that the nursing staff 
could have tracked away whatever substance was present 
on the floor. Vandall v. Aurora Healthcare, LLC, 401 S.W.3d 
28, 2013 Tenn. LEXIS 426 (Tenn. Apr. 24, 2013). 


3. Injuries Not Covered. 

One of the fundamental purposes of workers’ compen- 
sation law is to compensate employees for work-related 
injuries irrespective of fault; thus, recognizing hedonic 
damages as a basis for recovering benefits would run 
counter to the exclusive-remedy principle which reinforces 
the policy balance of workers’ compensation law. Lang v. 
Nissan North America, Inc., 170 S.W.3d 564, 2005 Tenn. 
LEXIS 659 (Tenn. Aug. 16, 2005). 

Trial court did not err in granting summary judgment to 
an attorney in his former client’s legal malpractice suit 
claiming he was negligent in not re-filing a workers’ 
compensation lawsuit within one year after a voluntary 
non-suit, as the client's evidence in the underlying workers’ 
compensation action regarding the death of her husband at 
work was insufficient to establish the damages element of 
the legal malpractice action. Shearon v. Seaman, 198 
S.W.3d 209, 2005 Tenn. App. LEXIS 792 (Tenn. Ct. App. 
2005), appeal denied, — $.W.3d —, 2006 Tenn. LEXIS 479 
(Tenn. 2006). 

Award of 35 percent permanent partial disability award to 
the employee’s body as a whole in a workers’ compensa- 
tion action was improper under T.C.A. § 50-6-103(a) be- 
cause the injuries did not qualify as work-related; an injury 
occurring as an employee walked on a level, obstacle-free, 
concrete surface was not compensable unless a hazard 
contributed to the injury. Wilhelm v. Krogers, 235 S.W.3d 
122, 2007 Tenn. LEXIS 743 (Tenn. Aug. 17, 2007). 

Employee's injuries, although they occurred at home, 
were suffered during the course of her employment, but still 
did not arise out of her employment pursuant to T.C.A. 
§ 50-6-103(a); the employee was engaged in a permissible 
incidental activity at her sanctioned work site when she was 
attacked, but the assailant was not part of a working 
employment relationship. Wait v. Travelers Indem. Co., 240 
S.W.3d 220, 2007 Tenn. LEXIS 1033 (Tenn. Nov. 16, 2007). 


Recovery for discharge from employment in retaliation 
for filing workers’ compensation claim. 32 A.L.R.4th 1221. 

Right to compensation under state workers’ compensa- 
tion statute for injuries sustained during or as result of 
horseplay, joking, fooling, or the like. 41 A.L.R.6th 207. 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of nonsudden 
stimuli — Right to compensation under particular statutory 
provisions. 97 A.L.R.5th 1. 

Right to workers’ compensation for injury suffered by 
employee while driving employer's vehicle. 28 A.L.R.6th 1. 

Tort liability of workers’ compensation insurer for wrong- 
ful delay or refusal to make payments due. 8 A.L.R.4th 902. 
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50-6-104. Election of corporate officer to be exempt from chapter. 
[Applicable to injuries occurring on and after July 1, 


2014.] 


(a) Any officer of a corporation may elect to be exempt from the operation of 
this chapter. Any officer who elects exemption and who, after electing exemp- 
tion then revokes that exemption, shall give notice to that effect in accordance 
with a form prescribed by the division. 

(b) Notice given pursuant to subsection (a) shall be given thirty (30) days 
prior to any accident resulting in injury or death; provided, that if any injury 
or death occurs less than thirty (30) days after the date of employment, notice 
of the exemption or acceptance given at the time of employment shall be 
sufficient notice of exemption. 

(c) The notice of election not to accept this chapter, shall be as follows: the 
employee shall give written or printed notice to the employer of the employee’s 
election not to be bound by the Workers’ Compensation Law and file with the 
division, a duplicate, with proof of service on the employer attached to the 
notice, together with an affidavit of the employee that the action of the 
employee in rejecting the Workers’ Compensation Law was not advised, 
counseled or encouraged by the employer or by anyone acting for the employer. 

(d) [Deleted by 2013 amendment, effective July 1, 2014.] 

(e) The election by any employee, who is a corporate officer of the employer, 
to be exempted from this chapter, shall not reduce the number of employees of 
the employer for the purposes of determining the requirements of coverage of 
the employer under this chapter. 

(f) Every employee who is a corporate officer and who elects not to operate 
under this chapter, in any action to recover damages for personal injury or 
death by accident brought against an employer who has elected to operate 
under this chapter, shall proceed as at common law, and the employer may 
make use of all common law defenses. This section shall not apply to any officer 
of a corporation, member of a limited liability company, partner, or sole 
proprietor who is engaged in the construction industry, as defined by § 50-6- 
901; instead, part 9 of this chapter shall apply to such officer, member, partner 
or sole proprietor. 


History. 

Acts 1975, ch. 198, § 2; impl. am. Acts 1980, 
ch. 534, § 1; T.C.A., § 50-904; Acts 2010, ch. 
1149, § 4; 2013, ch. 289, § 12; 2014, ch. 903, 
Sis 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act shall not be construed to be 
an appropriation of funds and no funds shall be 
obligated or expended pursuant to the act un- 
less such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added former (d). 
All such rules and regulations shall be promul- 


gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 
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Amendments. 

The 2013 amendment, effective July 1, 2014, 
added “or member of a limited liability com- 
pany” to (a); deleted (d) which read: “This 
section shall not apply to any officer of a corpo- 
ration, member of a limited liability company, 
partner, or sole proprietor who is engaged in 
the construction industry, as defined by § 50- 
6-901; instead, part 9 of this chapter shall apply 
to such officer, member, partner or sole propri- 
etor.”; and added present (e) and (f). 

The 2014 amendment deleted “or member of 
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ing “corporate officer of the employer” in (e), 
and following “corporate officer” in the first 
sentence of (f). 


Effective Dates. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 908, § 14. July 1, 2014. 


Section to Section References. 
This section is referred to in § 50-6-103. 


a limited liability company” following “of a 
corporation” in the first sentence of (a), follow- 


50-6-104. Election of corporate officer to be exempt from chapter. [Applicable to injuries 
occurring prior to July 1, 2014.] 


(a) Any officer of a corporation may elect to be exempt from the operation of this chapter. Any 
officer who elects exemption and who, after electing exemption then revokes that exemption, shall 
give notice to that effect in accordance with a form prescribed by the division. 

(b) Notice given pursuant to subsection (a) shall be given thirty (30) days prior to any accident 
resulting in injury or death; provided, that if any injury or death occurs less than thirty (30) days 
after the date of employment, notice of the exemption or acceptance given at the time of 
employment shall be sufficient notice of exemption. 

(c) The notice of election not to accept this chapter, shall be as follows: the employee shall give 
written or printed notice to the employer of the employee’s election not to be bound by the Workers’ 
Compensation Law and file with the division, a duplicate, with proof of service on the employer 
attached to the notice, together with an affidavit of the employee that the action of the employee 
in rejecting the Workers’ Compensation Law was not advised, counseled or encouraged by the 
employer or by anyone acting for the employer. 

(d) This section shall not apply to any officer of a corporation, member of a limited liability 
company, partner, or sole proprietor who is engaged in the construction industry, as defined by 
§ 50-6-901; instead, part 9 of this chapter shall apply to such officer, member, partner or sole 


proprietor. 


History. 
Acts 1975, ch. 198, § 2; impl. am. Acts 1980, ch. 534, 
§ 1; T.C.A., § 50-904; Acts 2010, ch. 1149, § 4. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the provisions of 
the act shall not be construed to be an appropriation of 
funds and no funds shall be obligated or expended pursuant 
to the act unless such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part that: 

(a) The secretary of state is authorized to promulgate 
rules and regulations to effectuate the purposes of the act, 
which added (d). All such rules and regulations shall be 
promulgated in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5; provided, that 
the secretary of state shall permit: 

(1) Construction services providers not currently licensed 
by the board for licensing contractors, but who qualify for a 
construction services provider registration, to apply for a 
workers’ compensation exemption on or after January 1, 
2011; and 


(2) Construction services providers licensed by the board 
for licensing contractors to apply for a workers’ compensa- 
tion exemption on or after February 1, 2011. 


Cross-References. 

Defenses not available to employer failing to secure 
payment of compensation, § 50-6-111. 

Inapplicability to claims filed against state, § 9-8-307. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 7. 


Law Reviews. 
Workers’ Compensation Outline (Paul Campbell Ill), 18 
No. 3 Tenn. B.J. 11 (1982). 


Collateral References. 

Jurisdiction to consider, and grounds of, attack upon 
employee's acceptance or rejection of Workmen’s Compen- 
sation Act. 137 A.L.R. 747. 

What amounts to acceptance or election to come within 
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act by employer as to whom act is not mandatory. 136 
A.L.R. 899. 


50-6-105. Relief associations or funds for benefit of employees, spouses 
and dependents unaffected. [Applicable to injuries occur- 
ring both prior to and on and after July 1, 2014.] 


Nothing in this chapter shall be construed as amending or repealing any 
statute or municipal ordinance relating to associations or funds for the relief, 
pensioning, retirement or other benefit of any employees of the municipal 
employer, or of the surviving spouses, children or dependents of the employees 
of the municipal employer, or as in any manner interfering with any statute or 
municipal ordinance as now or hereafter established. 


History. Textbooks. 

Acts 1919, ch. 123, § 5; Shan. Supp., Tennessee Jurisprudence, 26 Tenn. Juris., 
§ 3608a141; Code 1932, § 6855; impl. am. Acts Workers’ Compensation, S15: 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-905. 


NOTES TO DECISIONS 


1. Benefit Corporation — Operations for supply to a town furnished water therefrom to 
Profit. the profit of the corporation, was compensable 
Injury to a carpenter, who was working on a__sunder this statute. Lincoln Memorial Univer- 


reservoir of an eleemosynary corporation, sity v. Sutton, 163 Tenn. 298, 43 S.W.2d 195, 
which was not needed for the corporation’s own 1931 Tenn. LEXIS 115 (1931). 


water supply but was needed to insure uniform 


50-6-106. Employments not covered. [Applicable to injuries occurring 
on and after July 1, 2014.] 


This chapter shall not apply to: 

(1)(A) Any common carrier doing an interstate business while engaged in 
interstate commerce, which common carrier and the interstate business 
are already regulated as to employer’s liability or workers’ compensation 
by act of congress, it being the purpose of this law to regulate all such 
business that the congress has not regulated in the exercise of its 
jurisdiction to regulate interstate commerce; provided, that this chapter 
shall apply to those employees of the common carriers with respect to 
whom a rule of liability is not provided by act of congress; provided, 
further, that no common carrier by motor vehicle operating pursuant to a 
certificate of public convenience and necessity shall be deemed the 
employer of a leased-operator or owner-operator of a motor vehicle or 
vehicles under a contract to such a common carrier; 

(B) Notwithstanding subdivision (1)(A), a leased operator or a leased 
owner/operator of a motor vehicle under contract to a common carrier may 
elect to be covered under any policy of workers’ compensation insurance 
insuring the common carrier upon written agreement of the common 
carrier, by filing written notice of the contract, on a form prescribed by the 
administrator, with the division; provided, that the election shall in no 
way terminate or affect the independent contractor status of the leased 
operator or leased owner/operator for any other purpose than to permit 
workers’ compensation coverage. The leased operator or leased owner/ 
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operator electing coverage as provided in this section shall establish the 
validity of and satisfy the terms and conditions of all contractual agree- 
ments between the parties prior to the payment of any claim for workers’ 
compensation. The election of coverage may be terminated by the leased 
operator, leased owner/operator, or common carrier by providing written 
notice of the termination to the division and to all other parties consenting 
to the prior election. The termination shall be effective thirty (30) days 
from the date of the notice to all other parties consenting to the prior 
election and to the division; 

(C) The venue of any dispute arising out of or connected with the 
validity of the contractual relationship or terms of the written agreement 
upon which the workers’ compensation benefits are extended between the 
common carrier and a leased operator or leased owner/operator shall be 
the chancery court of the county where the contract was entered or the 
county of the principal place of business of the common carrier; 

(D) Whenever the leased operator, the leased owner/operator or the 
carrier files a suit to resolve a contract dispute pursuant to subdivision (C), 
the statute of limitations for filing a petition for benefit determination 
with the division shall be tolled for ninety (90) days after final judgment 
has been entered in the suit including all appeals. In cases where a leased 
operator or leased owner/operator has filed a petition for benefit determi- 
nation before the leased operator, leased owner/operator or the carrier has 
filed a suit pursuant to subdivision (C) to resolve a contract dispute, the 
petition for benefit determination shall be held in abeyance by the division 
until final judgment, including all appeals, has been entered in the suit 
filed pursuant to subdivision (C). 

(2) Any person whose employment at the time of injury is casual, that is, 
one who is not employed in the usual course of trade, business, profession or 
occupation of the employer; 

(3) Domestic servants and employers of domestic servants; 

(4) Farm or agricultural laborers and employers of those laborers; 

(5) In cases where fewer than five (5) persons are regularly employed, 
except as provided in § 50-6-902; provided, that in those cases the employer 
may accept this chapter by filing written notice of the acceptance with the 
division at least thirty (30) days before the happening of any accident or 
death, and may at any time withdraw the acceptance by giving like notice of 
withdrawal; 

(6) The state, counties of the state and municipal corporations; provided, 
that the state, any county or municipal corporation may accept this chapter 
by filing written notice of the acceptance with the division under the 
administrator, at least thirty (30) days before the happening of any accident 
or death, and may at any time withdraw the acceptance by giving like notice 
of the withdrawal. The state, any county or municipal corporation may 
accept this chapter as to any department or division of the state, county or 
municipal corporation by filing written notice of acceptance with the division 
under the administrator, at least thirty (30) days before the happening of 
any accident or death and may, at any time, withdraw acceptance for the 
division or department by giving like notice of the withdrawal, and the 
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acceptance by the state, county or municipal corporation for any department 
or division of the state, county or municipal corporation shall have effect only 
of making the department or division designated subject to the terms of this 


chapter; or 


(7) Any person performing voluntary service as a ski patrolperson who 
receives no compensation for the services other than meals, lodging or the 
use of ski tow or ski lift facilities or any combination of meals, lodging and 


the use of ski tow or ski lift facilities. 


History. 

Acts 1919, ch. 123, § 6; 1923, ch. 84, §§ 2, 5; 
Shan. Supp., § 3608a142; Code 1932, § 6856; 
Acts 1941, ch. 20, § 1; 1941, ch. 90, § 2; 1943, 
ch. 120, § 1; C. Supp. 1950, § 6856; Acts 1976, 
ch. 495, § 1; 1976, ch. 602, § 1; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-906; 
Acts 1988, ch. 525, § 1; 1997, ch. 330, § 2; 
1999, ch. 520, § 41; 2010, ch. 1149, § 15; 2013, 
ch. 282, § 1; 2014, ch. 633, §§ 1, 2. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act shall not be construed to be 
an appropriation of funds and no funds shall be 
obligated or expended pursuant to the act un- 
less such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which amended (5). All 
such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 


(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2014, ch. 633, § 3 provided that the act, 
which amended subdivision (1)(B) and added 
subdivisions (1)(C) and (D), shall apply to inju- 
ries occurring on or after July 1, 2014. 


Amendments. 

The 2013 amendment, effective July 1 2014, 
substituted “administrator” for “commissioner” 
in (1)(B). 

The 2014 amendment, in (1), added the sec- 
ond sentence in (B) and added (C) and (D). 


Effective Dates. 
Acts 2013, ch. 282, § 10. July 1, 2014. 
Acts 2014, ch. 633, § 3. July 1, 2014. 


Section to Section References. 
This section is referred to in §§ 29-20-401, 
50-6-902. 


50-6-106. Employments not covered. [Applicable to injuries occurring prior to July 1, 2014.] 


This chapter shall not apply to: 


(1)(A) Any common carrier doing an interstate business while engaged in interstate 
commerce, which common carrier and the interstate business are already regulated as to 
employer's liability or workers’ compensation by act of congress, it being the purpose of this 
law to regulate all such business that the congress has not regulated in the exercise of its 
jurisdiction to regulate interstate commerce; provided, that this chapter shall apply to those 
employees of the common carriers with respect to whom a rule of liability is not provided by 
act of congress; provided, further, that no common carrier by motor vehicle operating pursuant 
to a certificate of public convenience and necessity shall be deemed the employer of a 
leased-operator or owner-operator of a motor vehicle or vehicles under a contract to such a 
common carrier; 

(B) Notwithstanding subdivision (1)(A), a leased operator or a leased owner/operator of a 
motor vehicle under contract to a common carrier may elect to be covered under any policy 
of workers’ compensation insurance insuring the common carrier upon written agreement of 
the common carrier, by filing written notice of the contract, on a form prescribed by the 
commissioner, with the division; provided, that the election shall in no way terminate or affect 
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the independent contractor status of the leased operator or leased owner/operator for any 
other purpose than to permit workers’ compensation coverage. The election of coverage may 
be terminated by the leased operator, leased owner/operator, or common carrier by providing 
written notice of the termination to the division and to all other parties consenting to the prior 
election. The termination shall be effective thirty (30) days from the date of the notice to all 
other parties consenting to the prior election and to the division; 

(2) Any person whose employment at the time of injury is casual, that is, one who is not 
employed in the usual course of trade, business, profession or occupation of the employer; 

(3) Domestic servants and employers of domestic servants; 

(4) Farm or agricultural laborers and employers of those laborers; 

(5) In cases where fewer than five (5) persons are regularly employed, except as provided 
in § 50-6-902; provided, that in those cases the employer may accept this chapter by filing 
written notice of the acceptance with the division at least thirty (30) days before the happening 
of any accident or death, and may at any time withdraw the acceptance by giving like notice of 
withdrawal; 

(6) The state, counties of the state and municipal corporations; provided, that the state, any 
county or municipal corporation may accept this chapter by filing written notice of the acceptance 
with the division under the administrator, at least thirty (30) days before the happening of any 
accident or death, and may at any time withdraw the acceptance by giving like notice of the 
withdrawal. The state, any county or municipal corporation may accept this chapter as to any 
department or division of the state, county or municipal corporation by filing written notice of 
acceptance with the division under the administrator, at least thirty (30) days before the 
happening of any accident or death and may, at any time, withdraw acceptance for the division 
or department by giving like notice of the withdrawal, and the acceptance by the state, county 
Or municipal corporation for any department or division of the state, county or municipal 
corporation shall have effect only of making the department or division designated subject to the 


terms of this chapter; or 


(7) Any person performing voluntary service as a ski patrolperson who receives no 
compensation for the services other than meals, lodging or the use of ski tow or ski lift facilities 
or any combination of meals, lodging and the use of ski tow or ski lift facilities. 


History. 

Acts 1919, ch. 123, § 6; 1923, ch. 84, §§ 2, 5; Shan. 
Supp., § 3608a142; Code 1932, § 6856; Acts 1941, ch. 20, 
§ 1; 1941, ch. 90, § 2; 1943, ch. 120, § 1; C. Supp. 1950, 
§ 6856; Acts 1976, ch. 495, § 1; 1976, ch. 602, § 1; impl. 
am. Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-906; 
Acts 1988, ch. 525, § 1; 1997, ch. 330, § 2; 1999, ch. 520, 
§ 41; 2010, ch. 1149, § 15. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the provisions of 
the act shall not be construed to be an appropriation of 
funds and no funds shall be obligated or expended pursuant 
to the act unless such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part that: 

(a) The secretary of state is authorized to promulgate 
rules and regulations to effectuate the purposes of the act, 
which amended (5). All such rules and regulations shall be 
promulgated in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5; provided, that 
the secretary of state shall permit: 

(1) Construction services providers not currently licensed 
by the board for licensing contractors, but who qualify for a 


construction services provider registration, to apply for a 
workers’ compensation exemption on or after January 1, 
2011; and 

(2) Construction services providers licensed by the board 
for licensing contractors to apply for a workers’ compensa- 
tion exemption on or after February 1, 2011. 


Cross-References. 
Inapplicability to claims filed against state, § 9-8-307. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), § 529. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, §§ 9—12, 14. 


Law Reviews. 

Plaintiffs Must Bear Cost of Immunity (John A. Day), 36 
No. 12 Tenn. B.J. 29 (2000). 

Workers’ Compensation Outline (Paul Campbell Ill), 18 
No. 3 Tenn. BJ. 11 (1982). 


Attorney General Opinions. 
Coverage of some, but not all, employees, OAG 94-020 
(2/25/94). 
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NOTES TO DECISIONS 


Analysis 
1. Validity. 
2. Scope. 
3. Carriers. 
4, —Election Requirement. 
5. Telegraph Companies. 
6. Maritime Statutes — Application. 
7. Casual Employee — Meaning and Application. 
8. —Issue of “Casualness” — When Raised. 
9. —Question of Casual Employment in Specific Cases. 
10. —Evidence. 
11. —Payment of Compensation to Casual Employee — 
Effect. 


12. Agricultural Laborers. 

13. Domestic Servants. 

14. Employers of Five Persons. 

15. Employers of Fewer Than Five Persons. 
16. State, Counties and Municipalities. 

17. —Eleemosynary Institutions. 

18. School Board. . 

19. —Agreement to Accept Provisions. 

20. Lease Agreements. 

21. Defenses — Nature of Question Raised. 
22. Raising Question on Appeal. 

23. Leased Vehicles. 


1. Validity. 

Exclusion from operation of the statute of those specified 
in this section is not an arbitrary, unreasonable and 
discriminatory classification. Scott v. Nashville Bridge Co., 
143 Tenn. 86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

Acts 1943, ch. 120, amending this section by striking out 
subsection (a) and substituting new subsection (a), did not 
violate the provisions of Tenn. Const., art. Il, § 17, requiring 
all acts that repeal, revive or amend to recite in the caption 
the title or the substance of the law repealed, revived or 
amended, as the caption of the amendatory act specified 
that it was amending this section of the official code. 
Basham v. Southeastern Motor Truck Lines, Inc., 184 Tenn. 
532, 201 S.W.2d 678, 1947 Tenn. LEXIS 407 (1947). 

Acts 1943, ch. 120, removing exemption of common 
Carriers engaged in interstate commerce from provisions of 
Workers’ Compensation Law, was not invalid on the ground 
that it extended enforcement of statute beyond state 
borders, since basis of Workers’ Compensation Law is 
based on a contractual relationship regardless as to where 
the accident or injury occurred. Basham v. Southeastern 
Motor Truck Lines, Inc., 184 Tenn. 532, 201 S.W.2d 678, 
1947 Tenn. LEXIS 407 (1947). 


2. Scope. 

The Workers’ Compensation Law, as is evident from the 
several express exceptions set out in this section, does not 
undertake to cover the entire subject of master and servant. 
Olsen v. Sharpe, 191 Tenn. 503, 235 S.W.2d 11, 1950 Tenn. 
LEXIS 464 (1950). 


3. Carriers. 

Although there are cases preceding the 1976 amend- 
ment to subdivision (1) holding T.C.A. § 50-6-113, the 
principal contractor liability provision, applicable to the 
contract trucking situation, the 1976 amendment, removing 


common carriers from consideration as the statutory em- 
ployer of an owner-operator or leased-operator, makes 
these cases and the principal contractor liability theory 
inapplicable to such situations. Long v. Stateline Systems, 
Inc., 738 $.W.2d 622, 1985 Tenn. LEXIS 542 (Tenn. 1985). 

Railroads engaged in interstate commerce were ex- 
cepted. Vaught v. East T. & W. N. C. R. Co., 148 Tenn. 379, 
255 S.W. 595, 1923 Tenn. LEXIS 25, 29 A.L.R. 1202 (1923): 
Prince v. Nashville, C. & S. L. Ry., 152 Tenn. 189, 274 S.W. 
13, 1925 Tenn. LEXIS 61 (1925). 

Employee injured while loading an intrastate shipment 
into an interstate car was not compensable under this 
Statute. Vaught v. East T. & W. N. C. R. Co., 148 Tenn. 379, 
255 S.W. 595, 1923 Tenn. LEXIS 25, 29 A.L.R. 1202 (1923). 

A section hand engaged in work preparatory to unloading 
gravel for ballasting an interstate track was engaged in such 
interstate commerce. Prince v. Nashville, C. & S. L. Ry., 152 
Tenn. 189, 274 S.W. 13, 1925 Tenn. LEXIS 61 (1925). 

To take the case out of the statute the work in which the 
employer and employee were jointly engaged at the time of 
the injury had to be an act of interstate commerce or so 
closely related thereto as to be a practical part of such 
commerce. Prince v. Nashville, C. & S. L. Ry., 152 Tenn. 
189, 274 S.W. 13, 1925 Tenn. LEXIS 61 (1925); Williams v. 
Carolina, C. & O. R. Co., 154 Tenn. 224, 289 S.W. 520, 
1926 Tenn. LEXIS 117 (1926). 


4. —Election Requirement. 

The filing requirement of T.C.A. § 50-6-106(1)(B) is 
merely directory and an election may be accomplished by 
substantial compliance with the workers’ compensation 
statute; thus, where a carrier advised a leased-operator that 
he was covered by workers’ compensation when he was 
hired and stated in its answers to interrogatories that the 
operator was covered, the carrier complied in substantial 
manner with the election requirement. Perkins v. Enterprise 
Truck Lines, 896 S.W.2d 123, 1995 Tenn. LEXIS 98 (Tenn. 
1995). 


5. Telegraph Companies. 

Telegraph companies were not excepted from operation 
of the statute. Western Union Tel. Co. v. Byrd, 155 Tenn. 
455, 294 S.W. 1099, 1926 Tenn. LEXIS 66 (1927). 


6. Maritime Statutes — Application. 

Where an employee of the American Red Cross who was 
engaged in rescue work during a flood drowned when a 
boat in which he was riding was overturned while crossing 
a navigable stream but occurred at a point ordinarily dry 
land and not covered by water except during flood times, 
the accident occurred on “overflowed lands” and not on a 
navigable stream and the widow was entitled to an award 
under the state Workers’ Compensation Law and not under 
federal statutes relating to compensation as to such 
accidents occurring on navigable waters. American Red 
Cross v. Hinson, 173 Tenn. 667, 122 S.W.2d 433, 1938 
Tenn. LEXIS 52 (1938). 

Where maritime employee was killed while on his way 
into city on an errand for employer his exclusive remedy 
was under the Jones Act (46 U.S.C. App. § 688). Rudolph 
v. Industrial Marine Service, Inc., 187 Tenn. 119, 213 
S.W.2d 30, 1948 Tenn. LEXIS 417 (1948). 
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7. Casual Employee — Meaning and Application. 

The word “casual” signifies something which is without 
regularity and is occasional and incidental. Murphy v. 
Gaylord, 160 Tenn. 660, 28 S.W.2d 348, 1930 Tenn. LEXIS 
151 (1930). 

Unless an employee is engaged with reference to the 
usual course of the master’s trade, business or occupation, 
he is a casual employee not protected by this statute, but if 
he is engaged with reference to his master’s usual busi- 
ness, he may be protected, though his employment is 
casual as distinguished from regular. Gibbons v. Roller 
Estates, Inc., 163 Tenn. 373, 43 S.W.2d 198, 1931 Tenn. 
LEXIS 125 (1931). 

Before an injured employee is entitled to compensation, 
he must show that his employment was not casual, and that 
he was injured in the course of his employment, and that 
the injury arose out of the employment. Parks v. E. M. 
Carmell Co., 168 Tenn. 385, 79 S.W.2d 285, 1934 Tenn. 
LEXIS 70 (1935). 

Test of casual employment is whether individual con- 
cerned is employed in usual course of trade, business, 
profession or occupation of the employer and period of work 
is immaterial. Parks v. E. M. Carmell Co., 168 Tenn. 385, 79 
S.W.2d 285, 1934 Tenn. LEXIS 70 (1935); D. M. Rose & 
Co. v. Snyder, 185 Tenn. 499, 206 S.W.2d 897, 1947 Tenn. 
LEXIS 365 (1947). 

An employee may come within the protection of the 
statutes, if engaged with reference to the usual course of 
the master’s trade or business, although his employment is 
casual as distinguished from regular employment. Parks v. 
E. M. Carmell Co., 168 Tenn. 385, 79 S.W.2d 285, 1934 
Tenn. LEXIS 70 (1935). 

In determining whether or not the employee is entitled to 
compensation, the test as applied under subsection (b) 
(now subdivision (2)) is whether or not such employee was 
injured in the usual course of trade, business, profession or 
occupation of the employer and not with reference to such 
facts as related to the employee. Dancy v. Abraham Bros. 
Packing Co., 171 Tenn. 311, 102 S.W.2d 526, 1936 Tenn. 
LEXIS 93 (1937). 

The general rule that construction work is not in the usual 
course of an employer's business where the employer is not 
a contractor or builder will not be extended to regular and 
general employees about a plant in connection with its 
usual business who happen to be at the time of the accident 
engaged on work of a repair or construction nature at the 
direction and under the supervision of the company’s 
managers. United States Rubber Products Co. v. Cannon, 
172 Tenn. 665, 113 S.W.2d 1184, 1937 Tenn. LEXIS 112 
(Tenn. Mar. 7, 1938). 

The amount of compensation paid and the length of time 
one is employed is not determinative of whether or not 
employment is regular or casual. Brady v. Reed, 186 Tenn. 
556, 212 S.W.2d 378, 1948 Tenn. LEXIS 581 (1948). 

In determining whether employment is casual, it is not 
the regularity of the employment of an injured workman that 
is important but the regularity of the employer's exercise of 
a given employment. Mason-Dixon Lines, Inc. v. Lett, 201 
Tenn. 171, 297 S.W.2d 93, 1956 Tenn. LEXIS 480 (1956); 
Federated Mut. Implement & Hardware Co. v. Shoemaker, 
211 Tenn. 523, 366 S.W.2d 129, 1963 Tenn. LEXIS 377 
(1963). 

In determining whether the worker is entitled to recover 
under subsection (b) (now subdivision (2)), the test is not 
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whether he was engaged in the usual course of his trade or 
occupation but whether he was injured in the usual course 
of the trade, business, profession or occupation of the 
employer. Federated Mut. Implement & Hardware Co. v. 
Shoemaker, 211 Tenn. 523, 366 S.W.2d 129, 1963 Tenn. 
LEXIS 377 (1963). 

Where an employer regularly employs employees in a 
given class of work this may be evidence that such work is 
in the usual course of the employer's trade, business or 
occupation. Armstrong v. Spears, 216 Tenn. 643, 393 
S.W.2d 729, 1965 Tenn. LEXIS 610 (1965). 

Maintenance, repair, painting, cleaning and the like are 
generally in the course of business, since the business 
could not be carried on without them and they are an 
expectable, routine and inherent part of carrying on an 
enterprise. Armstrong v. Spears, 216 Tenn. 643, 393 
S.W.2d 729, 1965 Tenn. LEXIS 610 (1965); Winchester v. 
Seay, 219 Tenn. 321, 409 S.W.2d 378, 1966 Tenn. LEXIS 
531 (1966). 

So long as compensation claimant was a member of a 
class doing some work necessary in carrying on defen- 
dant’s business, he fell within the classification of those 
regularly employed. Butler v. Johnson, 221 Tenn. 366, 426 
S.W.2d 515, 1968 Tenn. LEXIS 469 (1968). 

So-called “relative nature of the work” test is of vital 
significance on the issue of whether an individual is an 
employee or casual employee but is of less significance 
where the question is whether the injured person is an 
employee or independent contractor. Cromwell General 
Contractor, Inc. v. Lytle, 222 Tenn. 633, 439 S.W.2d 598, 
1969 Tenn. LEXIS 467 (1969). 

Where plaintiff was employee of supplier of temporary 
manpower and was supplied to defendant who requested 
some temporary day labor, defendant was a coemployer 
with employment agency at the time of plaintiff's injury and 
plaintiff was limited to a cause of action under title 50, 
chapter 6 and precluded from bringing an action in 
negligence against defendant. Bennett v. Mid-South Termi- 
nals Corp., 660 S.W.2d 799, 1983 Tenn. App. LEXIS 627 
(Tenn. Ct. App. 1983). 

T.C.A. § 50-6-106 excludes those persons employed for 
the purpose of engaging in activity that is not in the usual 
course of business of the employer. It cannot be used to 
exclude employees employed for the purpose of performing 
work in the usual business of the employer who happened 
to be, at the time of the accident, engaged in work outside 
the usual course of the employer's business, at the direction 
and under the supervision of the employer. Yearout v. 
Trusty, 684 S.W.2d 612, 1984 Tenn. LEXIS 878 (Tenn. 
1984), superseded by statute as stated in, Dulin v. Dulin, — 
S.W.3d —, 2003 Tenn. App. LEXIS 628 (Tenn. Ct. App. 
Sept. 3, 2003). 

The word “usual” as used in T.C.A. § 50-6-106(2) means 
the normal operations of the business. Creek v. MacLen- 
nan, 752 S.W.2d 511, 1988 Tenn. LEXIS 202 (Tenn. 1988). 


8. —Issue of “Casualness” — When Raised. 

The question of “casualness” of the employment as a 
basis for defeating recovery of compensation by an injured 
employee is not in issue if it has been determined that the 
employment was not in the usual course of the employer's 
business. Parks v. E. M. Carmell Co., 168 Tenn. 385, 79 
S.W.2d 285, 1934 Tenn. LEXIS 70 (1935). 
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9. —Question of Casual Employment in Specific 
Cases. 

Employer, a garage owner, not engaged in the building 
business, was erecting a building aside from the usual 
course of his business. Petitioner was employed from time 
to time by the hour and lost a finger while oiling a concrete 
mixer. His injury was not compensable. Murphy v. Gaylord, 
160 Tenn. 660, 28 S.W.2d 348, 1930 Tenn. LEXIS 151 
(1930). 

Death of boy while assisting in repainting office building 
was not compensable by owners of the building, the 
deceased not being employed in the usual course of trade, 
business or occupation of the owners. Gibbons v. Roller 
Estates, Inc., 163 Tenn. 373, 43 S.W.2d 198, 1931 Tenn. 
LEXIS 125 (1931). 

Where structural iron worker was employed for tempo- 
rary period to assist in carrying heating equipment to 
building site for installation by steam fitters because 
workers employed for job could not do work because of lack 
of membership in union, the iron worker was not a casual 
employee as work performed was work generally performed 
by structural iron workers. Parks v. E. M. Carmell Co., 168 
Tenn. 385, 79 S.W.2d 285, 1934 Tenn. LEXIS 70 (1935). 

Where carpenter was injured while engaged in construc- 
tion of a hydrant house to protect the control valves for an 
automatic sprinkler system designed to protect meat pack- 
ing plant from fire but where such packing company did not 
regularly maintain a force of carpenters for such work and 
the custom was for the chief engineer to call in a carpenter 
whenever the occasion demanded odd carpenter jobs and 
where the injured employee was so employed such em- 
ployee was not engaged in the regular course of the 
employer's business so as to recover under the statute. 
Dancy v. Abraham Bros. Packing Co., 171 Tenn. 311, 102 
S.W.2d 526, 1936 Tenn. LEXIS 93 (1937). 

Where employee of manufacturer of cord fabrics was 
injured while unloading lumber to be used in construction of 
addition to the plant from a freight car, evidence that 
employee was hired to unload box cars and work around 
the yard as a common laborer, that he engaged in such 
work since the start of his employment and that he was 
working under the direction of the employer's supervisors 
was material evidence showing that the employment at the 
time of the injury was not casual. United States Rubber 
Products Co. v. Cannon, 172 Tenn. 665, 113 S.W.2d 1184, 
1937 Tenn. LEXIS 112 (Tenn. Mar. 7, 1938). 

Deceased employed as a guard for a period of three 
months by defendant contractor engaged on war control 
project for U.S. Navy was not a “casual employee” of 
defendant but was employed in usual course of trade, 
business, profession or occupation of defendant. McDonald 
v. Dunn Const. Co., 182 Tenn. 213, 185 S.W.2d 517, 1945 
Tenn. LEXIS 212 (1945). 

Claimant was not a casual employee where he was 
engaged in work on a new house being constructed by 
defendant engaged in business of manufacturing and 
selling lumber where defendant had built as many as 100 
new houses and had 20 more houses in process of 
construction. D. M. Rose & Co. v. Snyder, 185 Tenn. 499, 
206 S.W.2d 897, 1947 Tenn. LEXIS 365 (1947). 

Window washer who washed windows for building 
corporation was employed in usual course of business of 
corporation and not a casual employee where corporation 
under its contract with tenants furnished window washing 
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free. Brademeyer v. Chickasaw Bldg. Co., 190 Tenn. 239, 
229 $.W.2d 323, 1950 Tenn. LEXIS 474 (1950). 

Plumber employed by automobile garage to install a 
water pipe in garage was a casual employee and not 
entitled to compensation for fall from ladder. Harper v. 
Grady Counce & Son, 194 Tenn. 279, 250 S.W.2d 371, 
1952 Tenn. LEXIS 379 (1952). 

Where welding company contracted to move equipment 
of machinist’s school by means of cranes owned by welding 
company engaged in supervising operation of crane was 
not a casual employee of machinist’s school, but an 
employee of the welding company. Still v. Penn. Thresher- 
men & Farmers’ Mut. Cas. Ins. Co., 195 Tenn. 323, 259 
S.W.2d 538, 1953 Tenn. LEXIS 344 (1953). 

Uncontradicted testimony that employer maintained an 
average of more than five men working around pleasure 
resort and that particular workman was employed at such 
resort while not working at crops on land owned by such 
employer and operated by such workman on a share crop 
basis was sufficient to support trial court’s finding that 
operation of such resort was in the regular course of 
employer's business and that workman’s employment was 
not casual. Mason-Dixon Lines, Inc. v. Lett, 201 Tenn. 171, 
297 S.W.2d 93, 1956 Tenn. LEXIS 480 (1956). 

Fact that employer was engaged in business of com- 
mercial trucking was not per se evidence that it was not 
regularly engaged in some other business or that employee 
killed by lightning while shutting off irrigation apparatus on 
pleasure resort operated by such employer was a casual 
employee. Mason-Dixon Lines, Inc. v. Lett, 201 Tenn. 171, 
297 S.W.2d 93, 1956 Tenn. LEXIS 480 (1956). 

A person who worked for a university as a painter during 
the summer months and was employed from July 5th to 
time of injury in early October was not a “casual” employee. 
Smith v. Lincoln Memorial University, 202 Tenn. 238, 304 
S.W.2d 70, 1957 Tenn. LEXIS 386 (1957). 

Where a farmer who carried workers’ compensation on 
his regular employees testified that such employees had, at 
times, painted the buildings as part of their regular work, a 
painter, whom he hired to paint certain buildings on a 
particular day, and retained right to terminate the employ- 
ment at any time, was not an independent contractor nor a 
casual employee and was covered by the compensation 
law, the upkeep and maintenance of the buildings being an 
essential part of the farming. Armstrong v. Spears, 216 
Tenn. 643, 393 S.W.2d 729, 1965 Tenn. LEXIS 610 (1965). 

Where service station and appliance store operator 
decided to build a retaining wall across the rear of the 
property and to do so hired two persons experienced in 
construction work to take charge of the work of building 
such wall, additional helpers also being hired by the service 
station operator for such work, the completion of such 
construction to take about 75 days, the persons hired to 
take charge of such work were employees of the service 
Station and appliance store operator and, although casual 
employees and excluded from coverage so far as a service 
station and appliance store were concerned, the business 
of constructing such wall was considered a separate 
business engaged in by the service station operator and as 
employees in such business were not casual employees 
and were covered by the Workers’ Compensation Act. Black 
v. Corder, 217 Tenn. 613, 399 S.W.2d 762, 1966 Tenn. 
LEXIS 616 (1966). 
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Where worker was injured while cutting metal strip to fit 
under air conditioner over door of restaurant such employee 
was engaged in such maintenance or repair work as to be 
entitled to compensation and was not excluded therefrom 
as a “casual employee” even though he was a regular 
employee of a nearby hotel where he was working under 
the direction of owner of the restaurant and not of his 
regular employer. Winchester v. Seay, 219 Tenn. 321, 409 
S.W.2d 378, 1966 Tenn. LEXIS 531 (1966). 

Men employed on an hourly basis solely for the purpose 
of painting a grocery store are casual employees under this 
section as such employment is not part of the normal 
operations which regularly constituted the business. Trav- 
elers Ins. Co. v. Dozier, 219 Tenn. 525, 410 S.W.2d 904, 
1966 Tenn. LEXIS 543 (1966). 

Farmer who brought load of tobacco to warehouse and 
was told by warehouse owner that if he unloaded the 
tobacco he would be paid for it and who was injured while 
performing the same function of unloading tobacco as 
warehouse’s other employees was a regular employee 
even though only engaged in unloading tobacco from one 
truck. Butler v. Johnson, 221 Tenn. 366, 426 S.W.2d 515, 
1968 Tenn. LEXIS 469 (1968). 

Painter hired by company to paint its building who was 
paid weekly by the hour, had income and social security 
taxes withheld from his pay, was required to clock in and 
out, and was furnished paint, brushes and ladders was a 
regular employee of the company, not a casual employee. 
Garan, Inc. v. Surratt, 525 S.W.2d 137, 1975 Tenn. LEXIS 
653 (Tenn. 1975). 

Absent facts which would clothe the entire transaction 
with all indicia of employer-employee relationship, a worker 
hired solely to paint business premises which were not 
regularly repainted was a casual employee. Freeman’s 
Furniture Co. v. Large, 546 S.W.2d 582, 1977 Tenn. LEXIS 
518 (Tenn. 1977). 

Where person who was engaged in the business of 
carpet sales, installation and service purchased new build- 
ing for its business and hired two carpenters to prepare the 
new building, such carpenters constituted casual employ- 
ees not covered by the Workers’ Compensation Act. 
Feathers v. Duncan, 582 S.W.2d 385, 1979 Tenn. LEXIS 
445 (Tenn. 1979). 


10. —Evidence. 

lf the employer regularly employs workers in a given 
class of work this may be evidence that such work is in the 
usual course of the employer's trade, business or occupa- 
tion. Dancy v. Abraham Bros. Packing Co., 171 Tenn. 311, 
102 S.W.2d 526, 1936 Tenn. LEXIS 93 (1937); Mason- 
Dixon Lines, Inc. v. Lett, 201 Tenn. 171, 297 S.W.2d 93, 
1956 Tenn. LEXIS 480 (1956); Armstrong v. Spears, 216 
Tenn. 643, 393 S.W.2d 729, 1965 Tenn. LEXIS 610 (1965). 

Although not determinative, the occupation of the em- 
ployee may be looked to and has evidential value as 
bearing on the nature of the work of the employer with 
reference to the work in which the employee was engaged. 
United States Rubber Products Co. v. Cannon, 172 Tenn. 
665, 113 S.W.2d 1184, 1937 Tenn. LEXIS 112 (Tenn. Mar. 
7, 1938). 

Fact that employer was engaged in business of com- 
mercial trucking was not per se evidence that it was not 
regularly engaged in some other business. Mason-Dixon 
Lines, Inc. v. Lett, 201 Tenn. 171, 297 S.W.2d 93, 1956 
Tenn. LEXIS 480 (1956). 
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lf the employer regularly employs employees in a given 
Class of work, this may be evidence that such work is in the 
regular course of such employer's trade, business or 
occupation. Mason-Dixon Lines, Inc. v. Lett, 201 Tenn. 171, 
297 S.W.2d 93, 1956 Tenn. LEXIS 480 (1956). 

Where employer regularly employs employees in a given 
Class of work, this may be evidence that such work is in the 
usual course of such employer's trade. Armstrong v. 
Spears, 216 Tenn. 643, 393 S.W.2d 729, 1965 Tenn. LEXIS 
610 (1965). 


11. —Payment of Compensation to Casual Employee 
— Effect. 

Where petitioner was a casual employee only, the fact 
that the insurance carrier paid compensation to petitioner 
for many weeks did not estop the employers to deny liability 
under the Workers’ Compensation Law. Harper v. Grady 
Counce & Son, 194 Tenn. 279, 250 S.W.2d 371, 1952 Tenn. 
LEXIS 379 (1952). 


12. Agricultural Laborers. 

Whether a laborer is an agricultural or farm laborer is 
determined from the whole character of the work he is 
required to perform, and not from the general occupation or 
business of the employer. Ginn v. Forest Nursery Co., 165 
Tenn. 9, 52 $.W.2d 141, 1931 Tenn. LEXIS 164 (1932). 

One employed to till the soil, to tend the plants and 
shrubs of a commercial nursery, to prepare the products for 
market, and to deliver them to a shipping point, is an 
agricultural laborer. Ginn v. Forest Nursery Co., 165 Tenn. 
9, 52 S.W.2d 141, 1931 Tenn. LEXIS 164 (1932). 

One may be engaged at same time in both farming and 
mining or sawmilling, but to bring him within the statute he 
must be engaged in the occupation other than farming as a 
business. Robinson v. Stockley, 166 Tenn. 380, 61 S.W.2d 
677, 1932 Tenn. LEXIS 145 (1933). 

Employer whose principal occupation was farming was a 
farmer and exempt from operation of this statute though 
engaged in cutting and logging of timber, where the purpose 
of the cutting was to get the valuable merchantable timber 
off the land in order to put the land in cultivation. Robinson 
v. Stockley, 166 Tenn. 380, 61 S.W.2d 677, 1932 Tenn. 
LEXIS 145 (1933). 

Employee on 500 acre farm operated by nursery who did 
any and all work required on the farm including hauling of 
nursery stock to employer's shipping plant located in town 
was a farm laborer, and fatal injury to such employee while 
steering disabled truck across a bridge was not covered. 
Dills v. Tennessee Nursery Co., 188 Tenn. 241, 218 S.W.2d 
992, 1949 Tenn. LEXIS 336 (1949). 

Where partnership engaged in operation of grain mill and 
1,000 acre farm took a workers’ compensation policy which 
provided coverage for farm employees other than in 
servants and insurance company accepted premiums 
based in part on wages paid to farm laborers, a farm laborer 
was entitled to recover on policy in suit against insurer 
though farm laborers were excluded from coverage under 
provisions of subdivision (3). Eidson v. Hardware Mut. 
Casualty Co., 191 Tenn. 430, 234 S.W.2d 836, 1950 Tenn. 
LEXIS 455 (1950). 

Whether a laborer is or is not a farm laborer is 
determined from the character of the work he is required to 
perform; neither the pending task nor the place where it is 
being performed is the test. The whole character of the 
employment must be looked at, to determine whether he is 


50-6-106 


a farm laborer. McWhirter v. Kimbro, 742 S.W.2d 255, 1987 
Tenn. LEXIS 1030 (Tenn. 1987), rehearing denied, 742 
S.W.2d 255, 1987 Tenn. LEXIS 1050 (Tenn. 1987). 


13. Domestic Servants. 

Employee of lumber company who was injured while 
mowing lawn of owner of such lumber company was not 
excluded from compensation as a domestic servant where 
employee for period of time had spent one day per week 
working about his employer's house but was only paid 
through lumber company and was injured during regular 
working hours. Sharp v. Jenkins, 211 Tenn. 691, 367 
S.W.2d 464, 1963 Tenn. LEXIS 392 (1963). 


14. Employers of Five Persons. 

This section was impliedly amended by Acts 1923, ch. 
84, § 2 so as to make the act cover employers using 
services of not less than five persons, though not specifi- 
cally referred to in express terms. Ezell v. Tipton, 150 Tenn. 
300, 264 S.W. 355, 1924 Tenn. LEXIS 5 (1924). 

Workers’ compensation attaches to an employer on the 
first day that five or more persons may be classified as 
regular employees and may not be withdrawn solely by the 
device of reducing the work force to four or fewer regular 
employees. Ganus v. Asher, 561 S.W.2d 756, 1978 Tenn. 
LEXIS 580 (Tenn. 1978). 

Individual was counted as the fifth employee for pur- 
poses of T.C.A. § 50-6-106(4) where she admitted taking 
cash out of the “money bag” before plaintiff was injured to 
reimburse herself for money spent running errands for the 
store. Garner v. Reed, 856 S.W.2d 698, 1993 Tenn. LEXIS 
196 (Tenn. 1993), rehearing denied, — S.W.2d —, 1993 
Tenn. LEXIS 249 (Tenn. June 28, 1993). 


15. Employers of Fewer Than Five Persons. 

This section does not require employer having less than 
five employees to wait 30 days before being bound, and 
such employer can accept the provisions of the law 
immediately. Commercial Ins. Co. v. Young, 209 Tenn. 608, 
354 $.W.2d 779, 1961 Tenn. LEXIS 425 (1961). 

The provisions of subdivision (4), that where less than 
five persons are regularly employed the employer may 
accept the provisions of the law by filing written notice with 
the division of workers’ compensation at least 30 days 
before the happening of an accident or death, is permissive 
only and not exclusive, and does not prohibit the employer 
from accepting the provisions of the law by other methods 
or means including by agreement of the parties. Commer- 
cial Ins. Co. v. Young, 209 Tenn. 608, 354 $.W.2d 779, 1961 
Tenn. LEXIS 425 (1961). 

Where employer of less than five regular employees 
neglected to give notice to department of workers’ compen- 
sation of its election to be bound by the law but it was 
understood by employer and employee that they were to be 
bound, employer's insurance carrier would not be permitted 
to assert the technical defense that employer had not given 
such notice. Commercial Ins. Co. v. Young, 209 Tenn. 608, 
354 S.W.2d 779, 1961 Tenn. LEXIS 425 (1961). 

The Workers’ Compensation Law is silent with respect to 
an express procedure for withdrawal from coverage by an 
employer who was subject to the act by virtue of having five 
or more employees but thereafter reduced the work force 
below five. Karstens v. Wheeler Millwork Cabinet & Supply 
Co., 614 S.W.2d 37, 1981 Tenn. LEXIS 417 (Tenn. 1981). 
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An employer employing five or more persons who has 
filed proof of insurance pursuant to T.C.A. §§ 50-6-401 — 
50-6-406, who thereafter reduces his work force to less 
than five persons, shall be deemed to have elected to 
remain subject to the act until notice of withdrawal is filed 
with the division of workers’ compensation in accord with 
T.C.A. § 50-6-106(4). Karstens v. Wheeler Millwork Cabinet 
& Supply Co., 614 S.W.2d 37, 1981 Tenn. LEXIS 417 (Tenn. 
1981); Whitehead v. Watkins, 741 $.W.2d 327, 1987 Tenn. 
LEXIS 1029 (Tenn. 1987). 

A mere reduction in the employer's work force does not 
withdraw an employer from coverage under the Workers’ 
Compensation Act, T.C.A. § 50-6-101 et seq. Whitehead v. 
Watkins, 741 S.W.2d 327, 1987 Tenn. LEXIS 1029 (Tenn. 
1987). 

The five-employee limitation for workers’ compensation 
liability was not applicable to principle contractor liable 
because subcontractor failed to secure workers’ compen- 
sation insurance. Brown v. Canterbury Corp., 844 S.W.2d 
134, 1992 Tenn. LEXIS 609 (Tenn. 1992). 

Plaintiff did not carry her burden of demonstrating that 
individual was anything other than a gratuitous worker 
where he was not compensated, nor did he receive any 
consideration for his services, in any form whatever; 
therefore, he could not be counted as a person who was 
regularly employeed for purposes of T.C.A. § 50-6-101(4) 
et seq. Garner v. Reed, 856 S.W.2d 698, 1993 Tenn. LEXIS 
196 (Tenn. 1993), rehearing denied, — S.W.2d —, 1993 
Tenn. LEXIS 249 (Tenn. June 28, 1993). 

In counting the number of individuals for purposes of 
deciding whether the Workers’ Compensation Law, T.C.A. 
§ 50-6-101 et seq., applied, dispositive emphasis was not 
placed on business records alone, since everyone who ever 
worked at the establishment was paid in cash, not by check, 
and more importantly, there was some question about the 
reliability of the business records themselves. Garner v. 
Reed, 856 S.W.2d 698, 1993 Tenn. LEXIS 196 (Tenn. 
1993), rehearing denied, — S.W.2d —, 1993 Tenn. LEXIS 
249 (Tenn. June 28, 1993). 

Pursuant to T.C.A. § 50-6-106(5), Tennessee Workers’ 
Compensation Act did not apply to employer that only had 
three employees, and therefore personal injury complaint 
against employer alleged damages only in common law tort. 
Maggart v. Almany Realtors, Inc., 259 S.W.3d 700, 2008 
Tenn. LEXIS 534 (Tenn. Aug. 14, 2008). 


16. State, Counties and Municipalities. 

State, counties and municipalities are not within the 
statute unless they elect to accept its provisions. Bohannon 
v. Putnam County, 157 Tenn. 170, 7 S.W.2d 58, 1927 Tenn. 
LEXIS 62 (1928); Johnson v. Chattanooga-Hamilton County 
Hospital Authority, 749 S.W.2d 36, 1988 Tenn. LEXIS 73 
(Tenn. 1988). 

In view of subdivision (5), demurrer will be sustained to 
petition which seeks recovery for injury during employment 
by county but which does not allege election of county to 
operate under the statute, presumption of acceptance of 
statute under § 50-6-103 not pertaining to those expressly 
exempted. Bohannon v. Putnam County, 157 Tenn. 170, 7 
S.W.2d 58, 1927 Tenn. LEXIS 62 (1928). 

Upon acceptance of statute by a city, the terms of this 
section are written by law into its contracts with its 
employees. Cornett v. Chattanooga, 165 Tenn. 563, 56 
S.W.2d 742, 1932 Tenn. LEXIS 86 (1933). 
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A policeman of a city is an officer, and not under any 
contract of hire so as to be an employee. Cornett v. 
Chattanooga, 165 Tenn. 563, 56 S.W.2d 742, 1932 Tenn. 
LEXIS 86 (1933). 

Though the city accepted the provisions of the statute 
and in so doing referred to members of the police force as 
within the provisions of the statute, it is not estopped to 
deny liability where it is not shown that the suing policeman 
or the petitioner had knowledge of the fact prior to the 
accident. Cornett v. Chattanooga, 165 Tenn. 563, 56 S.W.2d 
742, 1932 Tenn. LEXIS 86 (1933). 

City was not liable for compensation to employee of 
emergency relief administration who was injured while 
working on city streets under supervision of foreman 
provided by city, as emergency relief administration was in 
control of job. Shelton v. Greeneville, 169 Tenn. 366, 87 
S.W.2d 1016, 1935 Tenn. LEXIS 56 (1935). 

Where petitioner suing under the Workers’ Compensa- 
tion Law knew that town of Shelbyville had accepted the 
provisions of such law, but did not know that it had 
withdrawn from such provisions and where there was no 
evidence that the town had given the notice of withdrawal 
required by this section to the commissioner of labor, the 
town was bound by the provisions of the statute. Shelbyville 
v. Hamilton, 170 Tenn. 297, 95 S.W.2d 43, 1935 Tenn. 
LEXIS 136 (1936). 

Where insurance company carried compensation insur- 
ance insuring the employees of city water and light 
department for six or seven years, collected the premiums 
therefor and paid claims of employees of such department, 
including one claim of the deceased worker, the insurance 
company was estopped to assert the failure of the city to 
elect to come within the provisions of the compensation 
statute by complying with the provisions of this section as a 
defense to a claim for compensation for the death of an 
employee of such department arising out of and in the 
course of his employment. Travelers Ins. Co. v. Dudley, 180 
Tenn. 191, 173 S.W.2d 142 (1943). 

Where city accepted provisions of Workers’ Compensa- 
tion Law and entered into a contract with an insurance 
company for a policy designated as “Standard Workers’ 
Compensation and Employer's Liability” and schedule listed 
policemen as covered, widow of a city policeman killed in 
the line of duty was entitled to recover compensation. 
Woods v. La Follette, 185 Tenn. 655, 207 S.W.2d 572, 1947 
Tenn. LEXIS 370 (1947). 

Where county highway department accepted Workers’ 
Compensation Law by notice to division of workers’ com- 
pensation and there was no evidence of withdrawal of 
acceptance, insolvency of county’s insurance carriers did 
not relieve county of its contractual liability under the act or 
permit it to assert governmental immunity. Sevier County 
Highway Dep't v. Wells, 217 Tenn. 130, 395 S.W.2d 800, 
1965 Tenn. LEXIS 525 (1965). 

A legislatively created hospital district which acts on 
behalf of a governmental entity and performs a governmen- 
tal function falls within the statutory exemption for subdivi- 
sions of the state and counties as does a hospital operated 
as a subsidiary of the hospital district. Finister v. Humboldt 
Gen. Hosp., 970 S.W.2d 435, 1998 Tenn. LEXIS 291 (Tenn. 
1998). 

The savings statute (T.C.A. § 28-1-105) cannot be used 
to extend the limitations period against a defendant pro- 
tected by sovereign immunity in a workers’ compensation 
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case, even though the protected employer has opted to 
accept the provisions of the Workers’ Compensation Act, 
T.C.A. § 50-6-101 et seq. Roettger v. Metropolitan Gov't, 
991 S.W.2d 244, 1999 Tenn. LEXIS 286 (Tenn. Special 
Workers’ Comp. App. Panel 1999), aff'd, Roettger v. Metro 
Gov't of Nashville, 1999 Tenn. LEXIS 285 (Tenn. May 27, 
1999). 

Denial of the municipal corporation’s motion to dismiss or 
transfer the claimant's workers’ compensation action was 
affirmed because the corporation was subject to the venue 
provisions of the Workers’ Compensation Act when it 
voluntarily entered into the workers’ compensation system 
pursuant to an express grant of authority from the Tennes- 
see General Assembly, which thus effected a waiver of its 
sovereign immunity; the specific venue provisions of the 
Workers’ Compensation Act controlled venue and applied 
and the corporation could be sued in the claimant’s county 
of residence. Lanius v. Nashville Elec. Serv., 181 S.W.3d 
661, 2005 Tenn. LEXIS 1047 (Tenn. 2005). 

County that does not opt into the workers’ compensation 
statutes as provided for in T.C.A. § 50-6-106(6) may not 
exempt itself from liability under the Governmental Tort 


_ Liability Act (GTLA), T.C.A. §§ 29-20-101 — 29-20-408, by 


adopting a civil service policy that purports to provide 
county employees with an exclusive remedy for recovering 
for work-related injuries. Such policies are void to the extent 
that they operate to preclude injured employee from 
pursuing their remedies under the GTLA. Crawley v. 
Hamilton County, 193 S.W.3d 453, 2006 Tenn. LEXIS 432 
(Tenn. 2006). 


17. —Eleemosynary Institutions. 

An eleemosynary institution is not exempt by this section. 
Smith v. Lincoln Memorial University, 202 Tenn. 238, 304 
S.W.2d 70, 1957 Tenn. LEXIS 386 (1957). 


18. School Board. 

A school board, which is initially exempted by statute 
from providing workers’ compensation coverage, may divide 
employees along professional and nonprofessional lines 
and may elect to provide workers’ compensation benefits 
for nonprofessional, nonunion employees while excluding 
professional, certified teachers who are represented by a 
union. Muhlheim v. Knox County Bd. of Educ., 2 S.W.3d 
927, 1999 Tenn. LEXIS 431 (Tenn. 1999), rehearing denied, 
— §.W.3d —, 2000 Tenn. LEXIS 620 (Tenn. Nov. 6, 2000). 


19. —Agreement to Accept Provisions. 

Employees exempted by this section may be brought 
within the provisions of the statute by agreement of the 
parties. Eidson v. Hardware Mut. Casualty Co., 191 Tenn. 
430, 234 S.W.2d 836, 1950 Tenn. LEXIS 455 (1950). 


20. Lease Agreements. 

Where independent contractor owner-operator (lessor) of 
truck had lease agreement requiring that lessor provide 
both the vehicle and a driver for the vehicle, the driver, for 
unemployment compensation purposes, was not an em- 
ployee of the lessee but was an employee of the lessor 
owner operator, was himself a leased operator, and in each 
of those capacities precluded from being an employee of 
the lessee. Joslin v. Michigan Mut. Ins. Co., 742 S.W.2d 
263, 1987 Tenn. LEXIS 1046 (Tenn. 1987). 


21. Defenses — Nature of Question Raised. 
When any of the provisions of this section are relied on 
in defense to a compensation suit, such defense raises a 
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question of fact, and if the finding of the trial court is 
supported by material evidence it will be affirmed on 
appeal. Standard Sur. & Cas. Co. v. Sloan, 180 Tenn. 220, 
173 S.W.2d 436, 1943 Tenn. LEXIS-20, 149 A.L.R. 407 
(1943). 


22. Raising Question on Appeal. 

Where the petition charged that at the time of the injury 
the employer “was operating under the Workers’ Compen- 
sation Law, and carried compensation insurance on peti- 
tioner and other employees” with a named insurance 
company and the employer and the insurance company 
jointly answered and expressly “admitted” these charges 
and pleaded specially several specific defenses, the defen- 
dants could not on appeal raise for the first time the 


Collateral References. 

Award of workers’ compensation benefits to professional 
athletes. 112 A.L.R.5th 365. 

Continuity and duration of employment required by 
provision making applicability of act depend on number of 
persons employed. 81 A.L.R. 1232. 

Liability for injury to window washer. 28 A.L.R. 624. 

Property owner's liability for injury to workmen engaged 
in building or repairing structure under provisions as to 
casual employment. 15 A.L.R. 735. 
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contention that the parties were engaged in interstate 
commerce at the time of the injury. Standard Sur. & Cas. 
Co. v. Sloan, 180 Tenn. 220, 173 S.W.2d 436, 1943 Tenn. 
LEXIS 20, 149 A.L.R. 407 (1943). 


23. Leased Vehicles. 

An owner-operator is a person who owns and operates 
the leased vehicle, whereas a leased-operator must be 
construed to be a nonowner operating a vehicle pursuant to 
a lease agreement. Long v. Stateline Systems, Inc., 738 
S.W.2d 622, 1985 Tenn. LEXIS 542 (Tenn. 1985). 

T.C.A. § 50-6-106 excludes “employees” of owner-op- 
erators or leased-operators. Long v. Stateline Systems, Inc., 
738 S.W.2d 622, 1985 Tenn. LEXIS 542 (Tenn. 1985). 


Validity, construction, and application of statutory provi- 
sions exempting or otherwise restricting farm and agricul- 
tural workers from worker's compensation coverage. 40 
A.L.R.6th 99. 

What is casual employment. 33 A.L.R. 1452, 60 A.L.R. 
1195, 107 A.L.R. 934. 

Tort liability for window washer’s injury or death. 69 
A.L.R.4th 207. 


50-6-107. Application to coal mine operators and employees. [Appli- 
cable to injuries occurring both prior to and on and after 


July 1, 2014.] 


This chapter shall apply to coal mine operators and to their employees. 


History. 

Code 1932, § 6857; Acts 1972, ch. 699, § 1; 
impl. am. Acts 1980, ch. 534, § 1; T.C.A. (orig. 
ed.), § 50-907. 


Law Reviews. 
Workers’ Compensation Outline (Paul Camp- 
bell III), 18 No. 3 Tenn. B.J. 11 (1982). 


NOTES TO DECISIONS 


1. Company Not Operating under Statute 
— Restricted Defenses. 

If a coal company fails to comply with the 

Workers’ Compensation Law, it is deprived of 

the common-law defenses of assumption of risk 


and contributory negligence, and the defense 
that the injury is due to the negligence of a 
fellow servant. Moore Coal Co. v. Brown, 166 
Tenn. 516, 64 S.W.2d 3, 19383 Tenn. LEXIS 109 
(1933). 


50-6-108. Right to compensation exclusive. [Applicable to injuries 
occurring on and after July 1, 2014.] 


(a) The rights and remedies granted to an employee subject to this chapter, 
on account of personal injury or death by accident, including a minor whether 
lawfully or unlawfully employed, shall exclude all other rights and remedies of 
the employee, the employee’s personal representative, dependents or next of 
kin, at common law or otherwise, on account of the injury or death. 

(b) No employer who fails to secure payment of compensation as required by 
this chapter, shall be permitted to defend the suit upon any of the following 
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grounds, in any suit brought against the employer by an employee covered by 
this chapter or by the dependent or dependents of the employee, to recover 
damages for personal injury or death arising from an accident: 


(1) The employee was negligent; 


(2) The injury was caused by the negligence of a fellow servant or fellow 


employee; or 


(3) The employee had assumed the risk of the injury. 
(c) This section shall not be construed to preclude third party indemnity 
actions against an employer who has expressly contracted to indemnify the 


third party. 


History. 

Acts 1919, ch. 123, § 8; Shan. Supp., 
§ 3608a157; Code 1932, § 6859; Acts 1961, ch. 
184, § 2; impl. am. Acts 1980, ch. 534, § 1; 
T.C.A. (orig. ed.), § 50-908; Acts 1985, ch. 326, 
ols 2013; ch.1289, $13, 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which added subsection (b), shall be known 
and may be cited as the “Workers’ Compensa- 
tion Reform Act of 2013.” 


Amendments. 
The 2013 amendment, effective July 1, 2014, 


added (b) and redesignated former (b) as pres- 
ent (c). 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Section to Section References. 
This section is referred to in § 50-6-411. 


50-6-108. Right to compensation exclusive. [Applicable to injuries occurring prior to July 1, 
2014.] 


(a) The rights and remedies granted to an employee subject to this chapter, on account of 
personal injury or death by accident, including a minor whether lawfully or unlawfully employed, 
shall exclude all other rights and remedies of the employee, the employee’s personal represen- 
tative, dependents or next of kin, at common law or otherwise, on account of the injury or death. 

(b) This section shall not be construed to preclude third party indemnity actions against an 


employer who has expressly contracted to indemnify the third party. 


History. 

Acts 1919, ch. 123, § 8; Shan. Supp., § 36084157; 
Code 1932, § 6859; Acts 1961, ch. 184, § 2; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-908; Acts 1985, 
ol CYA0nmn a 


Cross-References. 

Administration by department of labor and workforce 
development, § 4-3-1405. 

Administration by state board of education in cooperation 
with federal government, § 49-11-606. 


Law Reviews. 

Moving to Comparative Negligence in an Era of Tort 
Reform: Decisions for Tennessee (Carol A. Mutter), 57 
Tenn. L. Rev. 199 (1990). 


The OSHA Hazard Communication Standard (Gary C. 
Shockley), 25 No. 5 Tenn. B.J. 22 (1989). 

Torts — Ridings v. Ralph M. Parsons Co.: The Tennes- 
see Supreme Court Rejects Use of Employer Negligence to 
Reduce Liability of Defendants in Post-Mclntyre On-the-Job 
Tort Cases, 26 U. Mem. L. Rev. 1533 (1996). 

Weapons in the Workplace: The Effect of Tennessee’s 
Concealed Weapons Statute on Employer Liability, 28 U. 
Mem. L. Rev. 281 (1997). 

Workers’ Compensation — Anderson v. Save-ALot, Ltd.: 
Tennessee’s Workers’ Compensation Law is No Place for 
Sexual Harassment, 30 U. Mem. L. Rev. 185 (1999). 

Workers’ Compensation — Valencia v. Freeland & Lemm 
Construction Company: Proving an Employer's Intent Re- 
mains Nearly Impossible in Tennessee, 34 U. Mem. L. Rev. 
717 (2004). 
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NOTES TO DECISIONS 


Analysis 


. Validity of Section. 

. Construction With Other Provisions. 

. Application. 

. —Employee of Independent Contractor. 

—Loaned Servant. 

. —Intentional Tort Exception. 

. Guarantor of Self-Insured. 

. Election to Come under Statute — Effect on pemeden 

. Insufficient Facts to Show Acceptance — Effect. 

10. Rights of Action Barred by Section. 

11. Rights of Action Not Barred by Section. 

12. Subsequent Injuries. 

13. Widow's Acceptance of Indemnity for Herself and 
Minors — Effect. 

14. Recovery under Law of Another State. 

15. —Recovery in Tennessee Precluded. 

16. —Recovery in Tennessee Not Precluded. 

17. Pleading and Proof. 

18. —Burden of Establishing Action under Statute. 

19. —Concurrent Procedure under State and Federal 
Statutes. 

20. —Pendency of Common-Law Action — Effect. 

21. Employer as Joint Tortfeasor. 

22. Contribution by Joint Tortfeasor. 

23. Indemnity of Third Party Tortfeasor by Employer. 

24. Third Party Indemnity Actions. 

25. Retaliatory Discharge. 


OONOaOR WH — 


1. Validity of Section. 

This statute does not violate the constitution as a 
deprivation of a property right of an employee without just 
compensation. An employee has no property right in the 
common-law rules of liability applicable to relation of 
employer and employee prior to occurrence of an injury. 
Scott v. Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 844, 
1919 Tenn. LEXIS 27 (1919). 

This section, in providing that rights under Workers’ 
Compensation Law are exclusive and in precluding wife’s 
right to sue for loss of consortium resulting from compens- 
able injuries to husband occurring after effective date of 
Statute, did not amount to the taking of a right without due 
process of law. Nichols v. Benco Plastics, Inc., 225 Tenn. 
334, 469 S.W.2d 135, 1971 Tenn. LEXIS 347 (1971). 


2. Construction With Other Provisions. 

The state and federal statutes governing the operation of 
strip mines were not designed to remove the exclusive 
remedy provisions of the workers’ compensation statute. 
King v. Ross Coal Co., 684 S$.W.2d 617, 1984 Tenn. App. 
LEXIS 2992 (Tenn. Ct. App. 1984). 

The phrase “in all cases” in T.C.A. § 56-7-105 and the 
exclusive remedy in T.C.A. § 50-6-108 denote the same 
degree of exclusiveness. Chandler v. Prudential Ins. Co., 
715 S.W.2d 615, 1986 Tenn. App. LEXIS 3011 (Tenn. Ct. 
App. 1986). 

T.C.A. § 50-6-108 clearly expresses a legislative intent 
that any potential liability of the employer arising from “injury 
or death” is abolished in favor of the remedy provided by 
workers’ compensation. Harman v. Moore’s Quality Snack 
Foods, Inc., 815 S.W.2d 519, 1991 Tenn. App. LEXIS 189 
(Tenn. Ct. App. 1991). 


In determining whether an employee’s claims under the 
Tennessee Human Rights Act, T.C.A. § 4-21-101 et seq., 
are barred by the exclusive remedy provision of T.C.A. 
§ 50-6-108, trial court must determine whether an employ- 
ee’s claim is based upon real discrimination or arises from 
employer misconduct that is a normal part of the employ- 
ment relationship; T.C.A. § 50-6-108 will bar claims of the 
latter type. Harman v. Moore’s Quality Snack Foods, Inc., 
815 S.W.2d 519, 1991 Tenn. App. LEXIS 189 (Tenn. Ct. 
App. 1991). 

Principal contractor liable under T.C.A. § 50-6-113 is 
immune to tort actions of injured employee to the same 
extent as the subcontractor. Mathis v. Bowater, Inc., 985 
F.2d 277, 1993 U.S. App. LEXIS 1895 (6th Cir. Tenn. 1993). 

Defendants in a suit for personal injuries based on 
allegations of negligence and strict liability in tort could not 
assert as an affirmative defense that the plaintiff's employer 
caused or contributed to the plaintiffs injuries and damages 
notwithstanding that the injuries were sustained in the 
course and scope of the plaintiffs employment. Ridings v. 
Ralph M. Parsons Co., 914 S.W.2d 79, 1996 Tenn. LEXIS 
57 (Tenn. 1996). 


3. Application. 

If accident arose out of and in the course of the 
employment, the provisions of this section control. Kaylor v. 
Magill, 181 F.2d 179, 1950 U.S. App. LEXIS 2576 (6th Cir. 
Tenn. 1950). 

As between employer and employee, rights of the 
employee against the employer as provided by the com- 
pensation law are exclusive of all other rights and remedies. 
Trammell v. Appalachian Electric Co-operative, 135 F. Supp. 
512, 1955 U.S. Dist. LEXIS 2610 (D. Tenn. 1955); Liberty 
Mut. Ins. Co. v. Stevenson, 212 Tenn. 178, 368 S.W.2d 760, 
1963 Tenn. LEXIS 410 (1963); Clower v. Memphis Light, 
Gas & Water Div., 54 Tenn. App. 716, 394 S.W.2d 718, 
1965 Tenn. App. LEXIS 288 (Tenn. Ct. App. 1965). 

Decision in state court that employee was not injured in 
course of employment under Workers’ Compensation Law 
would not prevent employee from recovering in civil tort 
action against employer in federal court. Palm Beach Co. v. 
Crum, 262 F.2d 586, 1958 U.S. App. LEXIS 3458 (6th Cir. 
Tenn. 1958). 

The Workers’ Compensation Act constitutes a complete 
substitute for the previous remedies in tort on the part of the 
employee. Liberty Mut. Ins. Co. v. Stevenson, 212 Tenn. 
178, 368 S.W.2d 760, 1963 Tenn. LEXIS 410 (1963). 

Where widow was receiving compensation benefits un- 
der Illinois law for death of her husband, employee of tower 
erector, she could not recover from prime contractor on 
theory that the tower erector was negligent and prime 
contractor was his employer, as both Illinois and Tennessee 
law provide that if an employee accepts workers’ compen- 
sation, this will be the exclusive remedy against employer. 
Mooney v. Stainless, Inc., 338 F.2d 127, 1964 U.S. App. 
LEXIS 4741 (6th Cir. Tenn. 1964), cert. denied, 381 U.S. 
925, 85 S. Ct. 1561, 14 L. Ed. 2d 684, 1965 U.S. LEXIS 
1173 (1965). 

The Workers’ Compensation Law bars a common law 
action against the employer for injuries sustained as a result 
of intentional assault and battery by a fellow employee but 
the statute does not bar a common law action against a 
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fellow employee who commits an intentional and malicious 
assault and battery upon the employee. Williams v. Smith, 
222 Tenn. 284, 435 S.W.2d 808, 1968 Tenn. LEXIS 432 
(1968). 

T.C.A. § 50-6-108 provides the exclusive remedy for 
permanent disfigurement arising out of and in the course of 
employment. Clayton v. Pizza Hut, Inc., 673 S.W.2d 144, 
1984 Tenn. LEXIS 820 (Tenn. 1984). 

Where permanent disfigurement is not compensable, but 
the worker is compensated, or is entitled to compensation 
for temporary disability or medical expenses, the exclusive 
remedy provision of the Workers’ Compensation Law, 
T.C.A. § 50-6-101 et seq., extends to the entire injury and 
all its damages. Clayton v. Pizza Hut, Inc., 673 S.W.2d 144, 
1984 Tenn. LEXIS 820 (Tenn. 1984). 

Owner of project site was acting as a principal contractor, 
and was therefore immune to tort liability. Mathis v. Bowater, 
Inc., 985 F.2d 277, 1993 U.S. App. LEXIS 1895 (6th Cir. 
Tenn. 1993). 

lf an employee is able to prove that the employer had an 
actual intent to injure the employee, then the exclusive 
provisions of the Workers’ Compensation Act, T.C.A. § 50- 
6-101 et seq., do not apply. Gonzales v. Alman Constr. Co., 
857 S.W.2d 42, 1993 Tenn. App. LEXIS 96 (Tenn. Ct. App. 
1993). 

The law in Tennessee requires proof of an actual intent 
to injure an employee in order to avoid the exclusive 
remedy provisions of the Workers’ Compensation Act, 
T.C.A. § 50-6-101 et seq. Gonzales v. Alman Constr. Co., 
857 S.W.2d 42, 1993 Tenn. App. LEXIS 96 (Tenn. Ct. App. 
1993). 

Contract between employer and contractor recognized 
that the employer would be responsible for the maintenance 
of workers’ compensation insurance, thus implying that its 
workers’ compensation insurer would be looked to for the 
payment of benefits if an employee was injured; accord- 
ingly, the insurer was unable to show that it was an 
unintended third-party beneficiary of the contract and had 
no standing to file a claim based on the breach of contract. 
Travelers Prop. Cas. Co. of Am. v. Unitrac R.R. Materials, 
— §.W.3d —, 2007 Tenn. App. LEXIS 556 (Tenn. Ct. App. 
Aug. 29, 2007). 

Summary judgment was properly granted to a decedent's 
employer in a wrongful death action on the ground that the 
decedent's injury was compensable under the workers’ 
compensation laws and that, therefore, the exclusive rem- 
edy provision in T.C.A. § 50-6-108(a) did not apply, be- 
cause the time, place and circumstances test was satisfied, 
in that the accident occurred a reasonable interval after the 
decedent finished work while she was engaged in the 
incidental activity of talking with her co-workers. Further, the 
injury arose out of the decedent's employment because the 
danger of getting struck by a car and killed while standing 
off the roadway was one peculiar to her employment as a 
construction zone flagger. Clawson v. Burrow, 327 S.W.3d 
638, 2010 Tenn. App. LEXIS 306 (Tenn. Ct. App. Apr. 30, 
2010), appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
1094 (Tenn. Nov. 12, 2010). 

After the workers’ compensation claim of an employee of 
a real estate and auction company was settled, the 
employee’s common law tort claims against the employer's 
managing broker were dismissed because T.C.A. § 50-6- 
108(a) limited the employee’s rights and remedies to the 
workers’ compensation settlement, as the employee was 
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injured in the course of the employee’s employment while 
assisting the managing broker of the company to move 
cattle panels on the managing broker's personal farm. 
However, the employee was permitted, under T.C.A. § 50- 
6-112(a), to maintain common law tort claims against the 
managing broker's adult child, who was called to assist after 
the injury occurred, because the adult child was not an 
affiliate, officer, director, employee, agent or representative 
of the employer when the employee sustained injuries and 
the adult child did not come within the terms of the release 
which the employee signed. Ridenour v. Carman, — S.W.3d 
—, 2013 Tenn. App. LEXIS 180 (Tenn. Ct. App. Mar. 15, 
2013), appeal denied, — $.W.3d —, 2013 Tenn. LEXIS 691 
(Tenn. Aug. 14, 2013). 


4. —Employee of Independent Contractor. 

Employee of independent contractor which contracted to 
make certain changes in paper mill was not an employee of 
the paper mill and therefore such employee could sue 
paper mill for negligence. Bowaters Southern Paper Corp. v. 
Brown, 253 F.2d 631, 1958 U.S. App. LEXIS 5205 (6th Cir. 
Tenn. 1958). 


5. —Loaned Servant. 

Where plaintiff was a loaned servant of defendant, the 
immunity from common-law liability applied both to defen- 
dant and defendant's regular employees in the same 
manner as in the uncomplicated case involving only one 
employer and his direct employees. Carpenter v. Hooker 
Chemical & Plastics Corp., 553 S.W.2d 356, 1977 Tenn. 
App. LEXIS 286 (Tenn. Ct. App. 1977). 


6. —Intentional Tort Exception. 

The courts have carved out an exception to exclusivity 
provisions of T.C.A. § 50-6-101 for intentional torts com- 
mitted by an employer against an employee; these torts 
give rise to a common law action for damages. Coffey v. 
Foamex L.P., 2 F.3d 157, 1993 U.S. App. LEXIS 20135 (6th 
Cir. Tenn. 1993). 

Tennessee courts have consistently defined the scope of 
the intentional tort exception to the exclusivity provisions 
narrowly, holding that “gross or criminal negligence” is not 
considered an intentional tort for this purpose. Coffey v. 
Foamex L.P., 2 F.3d 157, 1993 U.S. App. LEXIS 20135 (6th 
Cir. Tenn. 1993). 

Although the Tennessee courts consider fraud to be an 
intentional tort, allegations of fraud resulting in worker injury 
do not necessarily fall outside the workers’ compensation 
scheme. The existence of the defendant’s actual intent, not 
the nature of the tort, determines whether common law suit 
is permitted; it takes more than a mere inference of tortious 
intent to convert the defendant’s negligence into an inten- 
tional tort. Coffey v. Foamex L.P., 2 F.3d 157, 1993 U.S. 
App. LEXIS 20135 (6th Cir. Tenn. 1993). 

In a tort action against their employer, where employees 
did not state that the employer actually intended to injure 
them, but alleged only that the employer’s conduct was 
willful, wanton, deliberate, and grossly negligent, their 
claims were barred by the exclusivity provisions of T.C.A. 
§ 50-6-108. Scarborough v. Brown Group, 935 F. Supp. 
954, 1995 U.S. Dist. LEXIS 21110 (W.D. Tenn. 1995). 

Employee’s discrimination claims under 42 U.S.C.S. 
§ 1981 and Title VII of the Civil Rights Act of 1964, 42 
U.S.C.S. § 2000e et seq., were not barred by the exclusive 
remedy provisions of the Tennessee Workers’ Compensa- 
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tion Law (TWCL), T.C.A. § 50-6-101 et seq., because the 
employee had alleged intentionally discriminatory acts 


which resulted in his injuries, and those contentions alone | 


removed the case out of the exclusivity protection of the 
TWCL. Medrano v. MCDR, Inc., 366 F. Supp. 2d 625, 2005 
U.S. Dist. LEXIS 15074 (W.D. Tenn. 2005). 

Heirs’ tort claims against a decedent's employers were 
properly dismissed because the complaint failed to allege 
facts showing that employers, by requiring the decedent to 
to work near toxic mold, actually intended to injure her 
within the meaning of the intentional tort exception to T.C.A. 
§ 50-6-108, the exclusive remedy requirement of the 
Tennessee Workers’ Compensation Act. Rodgers v. Gca 
Servs. Group, — $.W.3d —, 2013 Tenn. App. LEXIS 99 
(Tenn. Ct. App. Feb. 13, 2013). 


7. Guarantor of Self-Insured. 

The guarantor of a self-insured employer's obligations is 
entitled to the same immunity as a workers’ compensation 
insurer. Malkiewicz v. R.R. Donnelley & Sons Co., 703 F. 
Supp. 49, 1989 U.S. Dist. LEXIS 290 (M.D. Tenn. 1989), 
aff'd without opinion, 932 F.2d 968, 1991 U.S. App. LEXIS 
14568 (6th Cir. Tenn. 1991). 

There is no “principled” distinction between the status of 
a workers’ compensation insurer and that of a “guarantor” 
who guarantees the employer's financial ability to comply 
with the workers’ compensation statutes. Malkiewicz v. R.R. 
Donnelley & Sons Co., 794 $.W.2d 728, 1990 Tenn. LEXIS 
306 (Tenn. 1990). 

Inclusion of a guarantor within the definition of “em- 
ployer’ so as to afford it the benefit of exclusive remedy 
provisions is consistent with the legislative purpose of 
insuring solvent and responsible sources of recovery under 
the compensation program. Malkiewicz v. R.R. Donnelley & 
Sons Co., 794 S.W.2d 728, 1990 Tenn. LEXIS 306 (Tenn. 
1990). 


8. Election to Come under Statute — Effect on Rem- 
edies. 

Before the 1973 amendment to § 50-6-103, it was held 
that an employee was bound by the remedies prescribed by 
the statute by his election to come under the statute though 
ignorant of its provisions. Mitchell v. Usilton, 146 Tenn. 419, 
242 S.W. 648, 1921 Tenn. LEXIS 24 (1921). 


9. Insufficient Facts to Show Acceptance — Effect. 

Defense that employer has complied with the statute is 
not available in common law action where it appeared that 
employer had taken out insurance but had not notified 
commissioner as required by § 50-6-405. Cain v. Sisk, 18 
Tenn. App. 84, 72 S.W.2d 1061, 1934 Tenn. App. LEXIS 15 
(Tenn. Ct. App. 1934). 

To show an acceptance of benefits under the compen- 
sation statute so as to exclude common-law recovery, it is 
not sufficient that the employer thought that the employee 
was applying for and receiving such benefits when the 
evidence does not show that he actually did so, especially 
where the employer rendered monthly statements of money 
advanced which evidenced an intention to claim repayment. 
Cain v. Sisk, 18 Tenn. App. 84, 72 S.W.2d 1061, 1934 Tenn. 
App. LEXIS 15 (Tenn. Ct. App. 1934). 


10. Rights of Action Barred by Section. 
This section prevents a common-law action. Williams v. 
Carolina, C. & O. R. Co., 154 Tenn. 224, 289 S.W. 520, 
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1926 Tenn. LEXIS 117 (1926); McCreary v. Nashville, C. & 
S. L. Ry., 161 Tenn. 691, 34 S.W.2d 210, 1930 Tenn. LEXIS 
56 (1931). 

If an employer has complied with the Workers’ Compen- 
sation Law it is not subject to a common law suit for 
damages for personal injuries, since the remedy provided in 
the Workers’ Compensation Law is exclusive. Copeland v. 
Cherry, 20 Tenn. App. 122, 95 S.W.2d 1275, 1936 Tenn. 
App. LEXIS 9 (Tenn. Ct. App. 1936); Napier v. Martin, 194 
Tenn. 105, 250 S.W.2d 35, 1952 Tenn. LEXIS 356 (1952). 

Where employees of a subcontractor operating under the 
compensation statute were injured when a scaffold on 
which they were working was struck by a truck driven by an 
employee of the principal contractor, such employees could 
not maintain an action against the principal contractor and 
an intermediate contractor as such parties were primarily 
liable under the provisions of § 50-6-113, and were not 
“third parties” so as to be liable to suit at common law. 
Adams v. Hercules Powder Co., 180 Tenn. 340, 175 S.W.2d 
319, 1943 Tenn. LEXIS 21, 151 A.L.R. 1352 (1943). 

Widow of watchman killed while attempting to operate 
gate which fell upon him was not entitled to sue contractor 
on naval project for damages but was restricted to recovery 
of compensation where contractor was in charge of guards 
and had complied with provisions of Workers’ Compensa- 
tion Law. McDonald v. Dunn Const. Co., 182 Tenn. 213, 185 
S.W.2d 517, 1945 Tenn. LEXIS 212 (1945). 

Subcontractor for construction of road could not be sued 
for damages by driver of truck furnished by company for 
hauling stone of stone company who had contracted to 
furnish stone to subcontractor since subcontractor was not 
a third party. McVeigh v. Brewer, 182 Tenn. 683, 189 S.W.2d 
812, 1945 Tenn. LEXIS 266 (1945). 

Where husband was subject to Workers’ Compensation 
Law and employer was paying him benefits under such 
Statute for injuries, wife did not have the right to maintain 
common-law action for loss of services and consortium of 
husband as a result of such injuries. Napier v. Martin, 194 
Tenn. 105, 250 $.W.2d 35, 1952 Tenn. LEXIS 356 (1952). 

No action for punitive damages is allowable in a workers’ 
compensation case. Liberty Mut. Ins. Co. v. Stevenson, 212 
Tenn. 178, 368 S.W.2d 760, 1963 Tenn. LEXIS 410 (1963). 

Where, under contract between defendant and plaintiff's 
immediate employer, the latter furnished men to work under 
the direction and control of defendant's representatives 
reconstructing generating station, plaintiff worker having 
collected compensation from his immediate employer's 
insurance carrier for injuries suffered on the reconstruction 
project, must be treated and considered as an employee of 
defendant and cannot maintain a common-law action 
against defendant. Clower v. Memphis Light, Gas & Water 
Div., 54 Tenn. App. 716, 394 S.W.2d 718, 1965 Tenn. App. 
LEXIS 288 (Tenn. Ct. App. 1965). 

Those provisions of the act making the principal contrac- 
tor liable for injuries to a subcontractor’s employee to the 
same extent as the immediate employer, place primary 
liability on the principal contractor along with the subcon- 
tractor and therefore the principal contractor is not a “third 
party” liable to a common-law action by an employee of the 
subcontractor. Hudnall v. S & W Constr. Co. of Tennessee, 
Inc., 60 Tenn. App. 743, 451 $.W.2d 858, 1969 Tenn. App. 
LEXIS 343 (Tenn. Ct. App. 1969). 

This section operated to preclude wife whose husband 
was receiving workers’ compensation benefits from em- 
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ployer from bringing action for loss of consortium on basis 
of compensable injuries to husband. Nichols v. Benco 
Plastics, Inc., 225 Tenn. 334, 469 S.W.2d 135, 1971 Tenn. 
LEXIS 347 (1971). 

The Tennessee Workers’ Compensation Law bars third 
party actions by making the rights and remedies granted to 
the plaintiffs the exclusive remedy. McCoy v. Wean United, 
Inc., 67 F.R.D. 495, 1975 U.S. Dist. LEXIS 13502 (D. Tenn. 
1975). 

Workers’ compensation is the exclusive remedy except 
where the injury is caused by a third party. McAlister v. 
Methodist Hospital of Memphis, 550 S.W.2d 240, 1977 
Tenn. LEXIS 535 (Tenn. 1977). 

Where claimant was a hospital employee who suffered 
injury arising out of and in the course of her employment, 
and subsequently was admitted to the employer hospital 
where her injury was aggravated by negligent treatment, 
she was barred from suing the hospital at common law for 
any injury incurred while she was a patient, since the 
hospital was her employer and not a third party. McAlister 
v. Methodist Hospital of Memphis, 550 S.W.2d 240, 1977 
Tenn. LEXIS 535 (Tenn. 1977). 

Even if employer was guilty of gross or criminal negli- 
gence which resulted in injury to employee, so long as 
employer did not cause the injury intentionally employer 
could not be sued at common law, but sole remedy was 
under the Workers’ Compensation Law. Cooper v. Queen, 
586 S.W.2d 830, 1979 Tenn. App. LEXIS 334 (Tenn. Ct. 
App. 1979). 

An allegation that the defendant intentionally operated its 
store in a negligent manner which caused the worker's 
injuries does not take the case out of the exclusive remedy 
provision of T.C.A. § 50-6-108. Estate of Schultz v. Mun- 
ford, Inc., 650 S$.W.2d 37, 1982 Tenn. App. LEXIS 429 
(Tenn. Ct. App. 1982). 

Taking together T.C.A. §§ 50-6-113 and 50-6-108 tort 
recovery is barred against a principal contractor. Posey v. 
Union Carbide Corp., 705 F.2d 833, 1983 U.S. App. LEXIS 
28662 (6th Cir. Tenn. 1983). 

Co-employees are not liable for breach of an employer's 
duty to provide a safe work place, and the rights and 
remedies granted io an employee subject to this statute, on 
account of personal injury or death by accident, exclude all 
other rights and remedies. Hamilton v. Bean, 745 F.2d 1034, 
1984 U.S. App. LEXIS 16951 (6th Cir. 1984). 

The exclusive remedy provision of the Tennessee Work- 
ers’ Compensation Law, T.C.A. § 50-6-101 et seq., bars an 
employee who has sustained a compensable injury covered 
by the law from maintaining an independent action against 
the workers’ compensation carrier of the employer on the 
grounds of alleged bad faith in handling the workers’ 
compensation claim, negligence in regard to handling that 
claim, and outrageous conduct. Perry v. Transamerica Ins. 
Group, 703 S.W.2d 151, 1985 Tenn. App. LEXIS 3143 
(Tenn. Ct. App. 1985). 

Consortium claims and derivative actions are within the 
ambit of workers’ compensation exclusivity. Brewer v. 
Monsanto Corp., 644 F. Supp. 1267, 1986 U.S. Dist. LEXIS 
21504 (M.D. Tenn. 1986). 

Allegations that defendant knowingly permitted danger- 
ous working conditions to exist and violated safety regula- 
tions is not sufficient to subject defendant to common law 
liability. The Workers’ Compensation Law, T.C.A. § 50-6- 
101 et seq., provides the exclusive remedy for the entire 
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injury and all of its damages. Mize v. Conagra, Inc., 734 
S.W.2d 334, 1987 Tenn. App. LEXIS 2513 (Tenn. Ct. App. 
1987). 

Even though the employer allowed plaintiff to work with 
explosives and plaintiff was untrained and inexperienced in 
their use, plaintiffs allegations were insufficient as a matter 
of law to constitute the actual intent to injure which was 
necessary to avoid the exclusive remedy provisions of the 
Tennessee Workers’ Compensation Act, T.C.A. § 50-6-101 
et seq. Gonzales v. Alman Constr. Co., 857 S.W.2d 42, 
1993 Tenn. App. LEXIS 96 (Tenn. Ct. App. 1993). 

Proof of safety violations, even if they are shown to be 
willful, do not provide a sufficient basis to infer actual intent 
to injure a plaintiff and, thus, deprive an injury of its 
accidental character for the purposes of subjecting an 
employer to a common law action. Gonzales v. Alman 
Constr. Co., 857 S.W.2d 42, 1993 Tenn. App. LEXIS 96 
(Tenn. Ct. App. 1993). 

T.C.A. § 50-6-108 barred an action in tort for personal 
injuries brought by the employee of a subcontractor against 
a contractor, where the employee had recovered all work- 
ers’ compensation benefits to which he was entitled from 
the insurer of his employer. Campbell v. Dick Broadcasting 
Co., 883 S.W.2d 604, 1994 Tern. LEXIS 254 (Tenn. 1994). 

Where plaintiff was covered by the workers’ compensa- 
tion law, he did not have a right to sue his employer in tort 
prior to or subsequent to the adoption of comparative fault. 
Castleman v. Ross Eng’g, 958 S.W.2d 720, 1997 Tenn. 
LEXIS 626 (Tenn. 1997). 

' Defendant's status as independent contractor did not 
place it outside the purview of T.C.A. § 50-6-108 because 
it was performing a non-delegable duty of the workers’ 
compensation carrier when it failed to pay plaintiffs claim. 
Davis v. Alexsis, Inc., 2 S.W.3d 228, 1999 Tenn. App. LEXIS 
203 (Tenn. Ct. App. 1999), review or rehearing denied, — 


S.W.3d —, 1999 Tenn. LEXIS 449 (Tenn. Sept. 13, 1999). 


An employer was not allowed to offer an employee an 
alternative benefit option that would have circumvented 
Tennessee workers’ compensation law when the employer 
was aware that the employee’s injury was work-related. 
Frayser v. Dentsply Int'l, 78 S.W.3d 242, 2002 Tenn. LEXIS 
303 (Tenn. 2002), aff'd, 78 S.W.3d 242, 2002 Tenn. LEXIS 
302 (Tenn. 2002). 

Judicially created exception to the exclusive remedy 
requirement of workers compensation law, which requires 
actual intent, was not broad enough to include an employ- 
er’s conduct that was “substantially certain” to cause injury 
or death. In the absence of an allegation of actual intent, the 
employee was limited to his workers compensation rem- 
edies. Valencia v. Freeland & Lemm Constr. Co., 108 
S.W.3d 239, 2003 Tenn. LEXIS 572 (Tenn. 2003). 

Court dismissed the employee’s state tort law claims 
against the general contractor because under T.C.A. § 50- 
6-108, an employee could not bring a cause of action under 
the common law on account of personal injury or death. 
Medrano v. MCDR, Inc., 366 F. Supp. 2d 625, 2005 U.S. 
Dist. LEXIS 15074 (W.D. Tenn. 2005). 

Employee, Tennessee resident who was injured in Texas, 
could not pursue common law tort claims against a general 
contractor or a co-worker as Tennessee workers’ compen- 
sation benefits had been awarded under T.C.A. § 50-6-115; 
exclusivity provision barred the claims under T.C.A. § 50- 
6-108 because the employer as a subcontractor had 
provided workers’ compensation insurance under T.C.A. 
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§ 50-6-113. Scott v. AMEC Kamtech, Inc., 583 F. Supp. 2d 
912, 2008 U.S. Dist. LEXIS 73662 (E.D. Tenn. Sept. 24, 
2008). : 

In a personal injury case in which a worker sued a 
company and the company moved for summary judgment, 
arguing that the worker's suit was precluded by the principal 
contractor and exclusivity provisions of Tennessee’s Work- 
ers’ Compensation Law, the worker unsuccessfully arqued 
that his employer, not the company, retained the complete 
authority to control his work and that the company could not 
be his statutory employer. Bray v. TVA, 742 F. Supp. 2d 911, 
2010 U.S. Dist. LEXIS 110222 (W.D. Tenn. Sept. 24, 2010). 

Employees of a credit union who were allegedly sickened 
by exposure to carbon monoxide emanating from a hot 
water heater in the basement of their building were limited 
to the remedies afforded by the workers’ compensation law 
because their injuries had a rational, causal connection with 
their employment and the conditions under which their work 
was required to be performed. Coleman v. St. Thomas 
Hosp., 334 S.W.3d 199, 2010 Tenn. App. LEXIS 500 (Tenn. 
Ct. App. Aug. 4, 2010), appeal denied, — $.W.3d —, 2010 
Tenn. LEXIS 1061 (Tenn. Nov. 15, 2010). 

In a personal injury case in which a worker, who had 
been employed by a subcontractor to a general contractor, 
appealed a district court's entry of summary judgment in 
favor of the general contractor, under T.C.A. § 50-6-108(a), 
the Tennessee Workers’ Compensation Act provided the 
worker with his exclusive remedy, the general contractor 
was immune under T.C.A. § 50-6-113 to the same extent as 
the worker's employer, and T.C.A. § 50-6-115 and was 
relevant to the case. Scott v. AMEC Kamtech, Inc., 412 Fed. 
Appx. 818, 2011 U.S. App. LEXIS 3758, 2011 FED App. 
111N (6th Cir.), 31 1.E.R. Cas. (BNA) 1555. 


11. Rights of Action Not Barred by Section. 

This section does not prevent the maintenance of a 
common law action against third persons. Bristol Tel. Co. v. 
Weaver, 146 Tenn. 511, 243 S.W. 299, 1921 Tenn. LEXIS 
29 (1921). 

A suit by a hospital to recover for medical services 
rendered employee under a contract with employer is not a 
suit by the employee and is not barred by this section. 
Weakley County Hospital v. Kentucky-Tennessee Light & 
Power Co., 171 Tenn. 662, 107 S.W.2d 226, 1937 Tenn. 
LEXIS 148 (1937). 

There are many injuries which are not compensable 
under the statute and which cannot be made compensable 
under the court’s rule of liberal interpretation, and in such 
cases the injured employee may have a common law right 
of action for the injury sustained. Matthews v. Hardaway 
Contracting Co., 179 Tenn. 98, 163 S.W.2d 59, 1941 Tenn. 
LEXIS 99 (1942). 

When the relationship of master and servant is shown to 
exist, the contract of employment is governed by the 
common law except when abrogated or modified by statute. 
Hammett v. Vogue, Inc., 179 Tenn. 284, 165 S.W.2d 577, 
1942 Tenn. LEXIS 22 (1942). 

An employee who suffers an injury not covered by the 
Workers’ Compensation Law may have his action at law for 
damages, and he is not deprived of such lawful remedy 
because of a mistaken view of the proper remedy. Hammett 
v. Vogue, Inc., 179 Tenn. 284, 165 $.W.2d 577, 1942 Tenn. 
LEXIS 22 (1942). 

Exclusive right of compensation to all employees pro- 
vided for in this section did not apply where engineer 
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employed by general contractor was run over by truck 
driven by employee of subcontractor since engineer did not 
have right or remedy of compensation against subcontrac- 
tor. Olsen v. Sharpe, 191 Tenn. 503, 235 S.W.2d 11, 1950 
Tenn. LEXIS 464 (1950). 

Where injury to worker was aggravated by improper 
treatment by physician, employed by employer on a fee 
basis, injured employee could bring action against the 
physician for malpractice, notwithstanding that he received 
compensation under the act. Garrison v. Graybeel, 202 
Tenn. 567, 308 S.W.2d 375, 1957 Tenn. LEXIS 442 (1957). 

Although injured employee, injured by action of coem- 
ployee while acting in course of employment, sued coem- 
ployee at common law for negligence and later dismissed 
action after receiving $3,500 from coemployee in exchange 
for covenant not to sue, he was not estopped to assert his 
workers’ compensation claim, since employer was not 
prejudiced and stipulation showed that attorney for injured 
employee did not know that coemployee was driving 
employer's automobile for which employer furnished gaso- 
line and allowed travel time, at time of action against 
coemployee. Sturkie v. Bottoms, 203 Tenn. 237, 310 $.W.2d 
451, 1958 Tenn. LEXIS 295 (1958). 

Where employee of motor carrier was injured through 
negligence of shipper and concurring negligence of carrier 
and employee received compensation from carrier he could 
thereafter sue shipper in tort for damages, and if judgment 
was recovered against shipper such shipper was likewise 
entitled to judgment against carrier because of its concur- 
ring negligence. General Electric Co. v. Moretz, 270 F.2d 
780, 1959 U.S. App. LEXIS 5067 (4th Cir. Va. 1959), 
rehearing denied, 272 F.2d 624, 1959 U.S. App. LEXIS 
5061 (4th Cir. Va. 1959), cert. denied, Mason & Dixon Lines, 
Inc. v. General Electric Co., 361 U.S. 964, 80 S. Ct. 593, 4 
L. Ed. 2d 545, 1960 U.S. LEXIS 1648 (1960). 

Where plaintiff, a maintenance mechanic, had suffered 
chronic lymphocytic leukemia, allegedly from exposure to 
radioactive and toxic substances and materials, and was 
shown by the record to be an employee of an independent 
contractor conducting the Oak Ridge operations of the 
atomic energy commission, he was not limited to remedies 
under Tennessee Workers’ Compensation Law but could 
maintain common-law action against United States as third 
party tortfeasor. Mahoney v. United States, 216 F. Supp. 
523, 1962 U.S. Dist. LEXIS 6118 (E.D. Tenn. 1962). 

Parent corporation was not an employer-and thus could 
be sued in a wrongful death action arising from an explosion 
in parent company’s factory where decedent was an 
employee of a wholly owned subsidiary which paid dece- 
dent on its own paychecks, maintained separate payroll 
deduction returns, held its own charter, produced seat belts 
essentially dissimilar from the air bags manufactured by the 
parent, and hired its own employees, paying them on its 
own checks, and where decedent was never notified that 
she was actually working for the parent company. Latham v. 
Technar, Inc., 390 F. Supp. 1031, 1974 U.S. Dist. LEXIS 
6079 (E.D. Tenn. 1974). 

A coemployee who causes injury while acting outside the 
course of his employment is not protected from liability in 
common-law actions arising out of the injury. Taylor v. 
Linville, 656 S.W.2d 368, 1983 Tenn. LEXIS 714 (Tenn. 
1983). 

A corporate employer is liable for intentional torts carried 
out at the behest of the corporate employer but through 
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corporate employees. Brewer v. Monsanto Corp., 644 F. 
Supp. 1267, 1986 U.S. Dist. LEXIS 21504 (M.D. Tenn. 
1986). 

Because an employer's intentional torts are outside the 
workers’ compensation bar, none of the injuries flowing from 
the intentional tort can be forced back into the statute’s 
scope. Brewer v. Monsanto Corp., 644 F. Supp. 1267, 1986 
U.S. Dist. LEXIS 21504 (M.D. Tenn. 1986). 

The only claims of relatives that are barred by T.C.A. 
§ 50-6-108 are those that are based on the relationship to 
an injured employee; actions based on injuries independent 
of that relationship, even though mediated by an employee, 
have never been barred in Tennessee. Brewer v. Monsanto 


Corp., 644 F. Supp. 1267, 1986 U.S. Dist. LEXIS 21504 


(M.D. Tenn. 1986). 

Neither the Workers’ Compensation Law, T.C.A. § 50-6- 
101 et seq., nor the federal labor laws, nor employee’s 
failure to make use of the grievance procedure barred 
employee’s tort actions against another employee. Blair v. 
Allied Maintenance Corp., 756 S.W.2d 267, 1988 Tenn. 
App. LEXIS 317 (Tenn. Ct. App. 1988). 

Administratrix was not precluded from pursuing tort 
Claims against the general contractor under the exclusive 
remedy provisions of the Tennessee Workers’ Compensa- 
tion Law, T.C.A. § 50-6-101 et seq., because if the 
administratrix’s contention that the company that the de- 
ceased worked for was not a subcontractor of the general 
contractor, but a separate general contractor was true, the 
administratrix could have conceivably pursued a claim 
against a separate party not protected by the exclusive 
remedy provisions. Therefore, the court could not have 
concluded, based on the bare allegations of the general 
contractor, that it was the statutory employer of the 
deceased and thus insulated by the Tennessee Workers’ 
Compensation Law. Medrano v. MCDR, Inc., 366 F. Supp. 
2d 625, 2005 U.S. Dist. LEXIS 15074 (W.D. Tenn. 2005). 

Defendant employer had waived the exclusivity provision 
of Tennessee’s workers’ compensation statute, T.C.A. § 50- 
6-108(a), given the late date in a former.employee’s action 
alleging intentional infliction of emotional distress; the failure 
to raise the defense of the exclusivity provision of Tennes- 
see’s workers’ compensation statute, T.C.A. § 50-6-108(a), 
is treated like a statute of limitations defense and is waived 
if not raised early in the proceeding. Pollard v. E.|. DuPont 


De Nemours, Inc., 412 F.3d 657, 2005 FED App. 274P, . 


2005 U.S. App. LEXIS 11949 (6th Cir. Tenn. 2005). 


12. Subsequent Injuries. 

In the field of workers’ compensation law, and in suits by 
a worker against his employer, the initial injury is the cause 
of all that follows, even where there is superimposed upon 
the original injury, a new, or additional or independent, injury 
during the course of treatment, negligent or otherwise. 
McAlister v. Methodist Hospital of Memphis, 550 S.W.2d 
240, 1977 Tenn. LEXIS 535 (Tenn. 1977). 


13. Widow’s Acceptance of Indemnity for Herself and 
Minors — Effect. 

Prior to the 1949 amendment to § 50-6-112, a widow’s 
acceptance of death benefits under this act barred any 
action by the personal representative, dependents or next 
of kin against employer or third party for wrongful death. 
McCreary v. Nashville, C. & S. L. Ry., 161 Tenn. 691, 34 
S.W.2d 210, 1930 Tenn. LEXIS 56 (1931). | 
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14. Recovery under Law of Another State. 

The Tennessee Workers’ Compensation Law does not 
preclude recovery under the law of another state, and the 
full faith and credit clause does not require that greater 
effect be given the Tennessee statute elsewhere than is 
given in the courts of this state. Ohio v. Chattanooga Boiler 
& Tank Co., 289 U.S. 439, 53 S. Ct. 663, 77 L. Ed. 1307, 
1933 U.S. LEXIS 189 (1933). 

Under certain circumstances, the pursuit of a compen- 
sation claim in another jurisdiction may preclude the filing of 
the same claim in the courts of Tennessee, especially where 
it results in an award or an approved settlement. Gray v. 
Holloway Constr. Co., 834 $.W.2d 277, 1992 Tenn. LEXIS 
363 (Tenn. 1992). 


15. —Recovery in Tennessee Precluded. 

The common thread in Perkins v. BE & K, Inc., 802 
S.W.2d 215, 1990 Tenn. LEXIS 486 (Tenn. 1990) and 
Tidwell v. Chattanooga Boiler & Tank Co., 163 Tenn. 420, 43 
S.W.2d 221, 1931 Tenn. LEXIS 131 (1931), cases in which 
recovery in Tennessee was held to be precluded, is the fact 
that workers injured in other jurisdictions had both filed 
out-of-state claims and received awards in those courts or 
entered into settlements approved by industrial commis- 
sions in those states. Gray v. Holloway Constr. Co., 834 
S.W.2d 277, 1992 Tenn. LEXIS 363 (Tenn. 1992). 


16. —Recovery in Tennessee Not Precluded. 

The common thread in Thomas v. Transport Insurance 
Co., 532 S.W.2d 263, 1976 Tenn. LEXIS 603 (Tenn. 1976) 
and Hale v. Commercial Union Assurance Cos., 637 $.W.2d 
865, 1982 Tenn. LEXIS 342 (Tenn. 1982), opinions in which 
the court held that recovery was not precluded, is the fact 
that the workers in those cases had done no more than 
accept benefits tendered by their employers’ insurance 
carriers upon notice of injury, at a time when they had too 
little knowledge to make an “informed choice” about which 
of two remedies they wished to pursue, and in what forum. 
Gray v. Holloway Constr. Co., 834 S.W.2d 277, 1992 Tenn. 
LEXIS 363 (Tenn. 1992). 


17. Pleading and Proof. 

In a common-law action by an injured employee to 
recover damages for personal injuries, defendant may, 
under the general issue, show that plaintiff was not its 
employee, or it may show under its plea of not guilty that it 
had compensation insurance. Copeland v. Cherry, 20 Tenn. 
App. 122, 95 S.W.2d 1275, 1936 Tenn. App. LEXIS 9 (Tenn. 
Ct. App. 1936). 

Where a common-law right of action is brought, the 
defendant, if he claims the benefits of the Workers’ 
Compensation Law, should plead such statute specially. 
Hammett v. Vogue, Inc., 179 Tenn. 284, 165 S.W.2d 577, 
1942 Tenn. LEXIS 22 (1942). 

Where employee sued at common law to recover 
damages for personal injuries from the employer without 
alleging that the parties had not accepted the provisions of 
the Workers’ Compensation Law and the employer failed to 
rely on the provisions of the statute as an affirmative 
defense and where there was no reference to the statute in 
the pleadings, such employer was not entitled to rely on the 
provisions of the statute as grounds for an arrest of 
judgment. Hammett v. Vogue, Inc., 179 Tenn. 284, 165 
S.W.2d 577, 1942 Tenn. LEXIS 22 (1942). 
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18. —Burden of Establishing Action under Statute. 

Burden was not on employer to establish that employee’s 
action was under this law and not under the common law, 
until the employee, who sued in negligence under the 
common law, had made out a prima facie case of liability 
upon the principles of law relied on in his declaration. 
Watson v. Borg-Warner Corp., 190 Tenn. 209, 228 S.W.2d 
1011, 1950 Tenn. LEXIS 441 (1950). 


19. —Concurrent Procedure under State and Federal 
Statutes. 

Where it is difficult to tell whether a particular case falls 
under this statute or the federal Employers’ Liability Act 
(former 45 U.S.C. § 51 et seq.), it may be possible to 
proceed under both statutes until the facts are developed, 
so that suit in federal court under federal act will not estop 
one to claim.under state act. Southern R. Co. v. Grigsby, 
155 Tenn. 285, 292 S.W. 3, 1926 Tenn. LEXIS 46 (1927). 


20. —Pendency of Common-Law Action — Effect. 

Pendency of common-law action for damages for wrong- 
ful death of husband is no bar to suit for compensation 
under this statute begun within the statutory period. Oman 
v. Delius, 162 Tenn. 192, 35 S.W.2d 570, 1930 Tenn. LEXIS 
79 (1931). 


21. Employer as Joint Tortfeasor. 

Where an employee was killed by the concurrent negli- 
gence of the employer and a third party, the immunity of the 
employer under this section from tort liability for the 
employee’s death did not also render the employer immune 
from liability for indemnity as a joint tortfeasor to the third 
party under a “save harmless” contract with the third party, 
who had paid a judgment for damages for the wrongful 
death of the employee. Brogdon v. Southern R. Co., 384 
F.2d 220, 1967 U.S. App. LEXIS 5157 (6th Cir. Tenn. 1967). 

No right of contribution exists in favor of a third person 
tortfeasor against an employer of the person injured or 
killed where the employer would have no tort liability unto 
the injured or killed employee because of the provisions of 
this act which does away with any tort liability upon the part 
of the employer. Smith v. Illinois C. R. Co., 263 F. Supp. 70, 
1967 U.S. Dist. LEXIS 7329 (E.D. Tenn. 1967). 

By virtue of this section the employer is not liable in tort 
for injuries sustained by his employees in the course of their 
employment, whether such liability is sought to be imposed 
by an action for contribution from a joint tortfeasor or by an 
action for indemnity under the Tennessee active-passive 
negligence rule. Union Carbide Corp. v. Dunn Bros. General 
Contractors, Inc., 294 F. Supp. 704, 1968 U.S. Dist. LEXIS 
8019 (M.D. Tenn. 1968). 


22. Contribution by Joint Tortfeasor. 

Where an employee of a company sued a supplier of that 
company for damages for personal injuries suffered due to 
the alleged negligence of the supplier, and, but for the 
application of this statute, could have sued his employer 
and the supplier as joint tortfeasors, Tennessee law did not 
permit the supplier, in the absence of a contractual 
Obligation on the part of the employer to make contribution, 
to sue for contribution from the employer on the ground that 
it was also guilty of some similar or equally causative, but 
different, negligent acts, which might also have constituted 
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a proximate cause of the injury to the employee. Dawn v. 
Essex Conveyors, Inc., 379 F. Supp. 1342, 1973 U.S. Dist. 
LEXIS 12024 (E.D. Tenn. 1973). 


23. Indemnity of Third Party Tortfeasor by Employer. 

An employer who has paid an injured employee benefits 
under this statute is not liable for indemnity to a third party 
tortfeasor under the Tennessee active-passive negligence 
doctrine since, in view of this section, the employer could 
share no common tort liability with the third party tortfeasor. 
Dawn v. Essex Conveyors, Inc., 498 F.2d 921, 1974 U.S. 
App. LEXIS 8036 (6th Cir. Tenn. 1974), cert. denied, 
Process Equipment Engineering Co. v. Tennessee Eastman 
Co., 419 U.S. 1040, 95 S. Ct. 528, 42 L. Ed. 2d 317, 1974 
U.S. LEXIS 3534 (1974). 

A third-party indemnity action against an employer, 
based upon an express contract of indemnity, is barred by 
the “exclusive remedy” provision of the Tennessee Workers’ 
Compensation Law. Tennessee River Pulp & Paper Co. v. 
Eichleay Corp., 708 F.2d 1055, 1983 U.S. App. LEXIS 
27128 (6th Cir. Tenn. 1983). 


24. Third Party Indemnity Actions. 

Although in Tennessee River Pulp & Paper Co. v. 
Eichleay Corp., 708 F.2d 1055, 1983 U.S. App. LEXIS 
27128 (6th Cir. 1983), the sixth circuit held that under 
Tennessee law all third-party indemnity actions ‘against an 
employer, even though based upon an express contract of 
indemnity, were barred by the exclusive remedy provision of 
the Tennessee Workers’ Compensation Law, on May 9, 
1985, T.C.A. § 50-6-108 was amended to provide that “this 
section shall not be construed to preclude third party 
indemnity actions against an employer who has expressly 
contracted to indemnify such third party” and, since this 
amendment postdates the sixth circuit's decision in Tennes- 
see River Pulp, the court accepted it as dispositive of this 
issue. Davison Specialty Chemical Co. v. S & H Erectors, 
Inc., 621 F. Supp. 783, 1985 U.S. Dist. LEXIS 16481 (E.D. 
Tenn. 1985). 

A third party indemnity action against an employer for 
damages recovered by an injured employee against the 
third party is not barred by T.C.A. § 50-6-108 when the 
action is based on an express contract. Easter v. Exxon 
Co., USA, 699 S.W.2d 168, 1985 Tenn. App. LEXIS 2950 
(Tenn. Ct. App. 1985). 


25. Retaliatory Discharge. 

An employee at will who is discharged because the 
employee filed a workers’ compensation claim has a cause 
of action for retaliatory discharge against the employer. 
Such cause of action warrants the recovery of both 
compensatory and punitive damages, and would not be 
within the exclusive remedy rule provided by T.C.A. § 50- 
6-108. Leatherwood v. United Parcel Service, 708 S.W.2d 
396, 1985 Tenn. App. LEXIS 3279 (Tenn. Ct. App. 1985). 

An employer's failure to provide alternative employment 
does not constitute retaliatory discharge within the meaning 
of the cause of action established in Clanton v. Cain-Sloan 
Company, 677 S.W.2d 441, 1984 Tenn. LEXIS 935 (Tenn. 
1984). Leatherwood v. United Parcel Service, 708 S.W.2d 
396, 1985 Tenn. App. LEXIS 3279 (Tenn. Ct. App. 1985). 
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Collateral References. 

Assault, Workers’ Compensation Act as providing exclu- 
sive remedy for injury by. 72 A.L.R. 117, 112 A.L.R. 1258. 

Common-law remedy against general employer by em- 
ployee of independent contractor or against independent 
contractor by employee of subcontractor as affected by 
specific provisions of Workers’ Compensation Act relating to 
such employees. 151 A.L.R. 1359, 166 A.L.R. 813. 

Construction and application of exclusive remedy rule 
under state workers’ compensation statute with respect to 
liability for injury or death of employee as passenger in 
employer-provided vehicle — Against whom may rule be 
invoked and application of rule to particular situations and 
employees. 43 A.L.R.6th 375. 

Construction and application of exclusive remedy rule 
under state workers’ compensation statutes with respect to 
liability for injury or death of employee as passenger in 
employer-provided vehicle — Requisites for, and factors 
affecting, applicability and who may invoke rule. 42 
A.L.R.6th 545. 

Contractual waiver of exclusivity of workers’ compensa- 
tion remedy. 117 A.L.R.5th 441. 

Employer's liability for negligence of employee in driving 
his or her own automobile. 27 A.L.R.5th 174. 

Exclusive remedy provision of state workers’ compensa- 
tion statute as applied to injuries sustained during or as the 
result of horseplay, joking, fooling, or the like. 44 A.L.R.6th 
545. 

Federal Safety Appliance Act, state Workers’ Compen- 
sation Act as precluding action based on noncompliance 
with, to recover for death of, or injury to, railroad employee 
while engaged in intrastate commerce. 98 A.L.R. 511, 104 
A.L.R. 839. 


WORKERS’ COMPENSATION LAW 


50-6-109 


Husband or wife of injured employee, compensation act 
as precluding common-law action by. 104 A.L.R. 346. 

Medical or surgical treatment of employee after injury. 
Workers’ Compensation Act as affecting liability of or 
remedy against employer for injury due to. 127 A.L.R. 1108. 

Minor employees, election of remedies by. 14 A.L.R. 818. 

Physician rendering services to injured employee, exclu- 
siveness of remedy of, under Workers’ Compensation Act, 
precluding recovery in action on contract. 72 A.L.R. 1016, 
143 A.L.R. 1264. 

Postaccident conduct by employer, employer's insurer, or 
employer's employees in relation to workers’ compensation 
claim as waiving, or estopping employer from asserting, 
exclusivity otherwise afforded by workers’ compensation 
statute. 120 A.L.R.5th 513. 

Pre-emption by workers’ compensation statute of em- 
ployee’s remedy under state “whistleblower” statute. 20 
A.L.R.5th 677. 

Third person’s negligence, rights and remedies where 
employee was injured by. 19 A.L.R. 766, 27 A.L.R. 493, 37 
A.L.R. 838, 67 A.L.R. 249, 88 A.L.R. 665, 106 A.L.R. 1040. 

Workers’ Compensation Act as exclusive of remedy by 
action against employer for injury or disease not compens- 
able under act. 100 A.L.R. 519, 121 A.L.R. 1143. 

Workers’ Compensation Act as furnishing exclusive 
remedy for employee injured by product manufactured, 
sold, or distributed by employer. 9 A.L.R.4th 873. 

Workers’ compensation as precluding employee’s suit 
against employer for sexual harassment in the workplace. 
51 A.L.R.5th 163. 

Workers’ compensation provision as precluding employ- 
ee’s action against employer for fraud, false imprisonment, 
defamation, or the like. 46 A.L.R.3d 1279. 


50-6-109. Nonperformance of statutory duty not relieved. [Applicable 
to injuries occurring both prior to and on and after July 1, 


2014.] 


Nothing in this chapter shall be construed to relieve any employer or 
employee from penalty for failure or neglect to perform any statutory duty. 


History. 


Acts 1919, ch. 123, § 9; Shan. Supp., 


§ 3608a158; Code 1932, § 6860; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-909. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Violation of Federal Statute. 


1. Construction. 

The “penalty” referred to in this section is the 
penalty prescribed in the statute which may 
have been violated in any given case and does 
not affect the contractual rights of the parties 
under the Workers’ Compensation Law. Louis- 
ville & N. R. Co. v. Nichols, 168 Tenn. 672, 80 


S.W.2d 656, 1934 Tenn. LEXIS 98, 98 A.L.R. 
508 (1935). 


2. Violation of Federal Statute. 

Employee of railroad injured in accident in 
intrastate commerce who had elected to take 
under Workers’ Compensation Law could not 
sue railroad for damages at common law 
though injury was due to violation by railroad 
of federal Safety Appliance Act (45 U.S.C. § 1 
et seq.). Louisville & N. R. Co. v. Nichols, 168 
Tenn. 672, 80 S.W.2d 656, 1934 Tenn. LEXIS 
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98, 98 A.L.R. 508 (1935). 


Collateral References. Violation of employment rule as barring 
Recovery for discharge from employment in claim for workers’ compensation. 61 A.L.R.5th 

retaliation for filing worker’s compensation 375. 

claim. 32 A.L.R.4th 1221. 


50-6-110. Injuries not covered — Drug and alcohol testing. [Applicable 
to injuries occurring on and after July 1, 2014.) 


(a) No compensation shall be allowed for an injury or death due to: 
(1) The employee’s willful misconduct; 
(2) The employee’s intentional self-inflicted injury; 
(3) The employee’s intoxication or illegal drug usage; 
(4) The employee’s willful failure or refusal to use a safety device; 
(5) The employee’s willful failure to perform a duty required by law; or - 
(6) The employee’s voluntary participation in recreational, social, athletic 
or exercise activities, including, but not limited to, athletic events, compe- 
titions, parties, picnics, or exercise programs, whether or not the employer 
pays some or all of the costs of the activities unless: 
(A) Participation was expressly or impliedly required by the employer; 
(B) Participation produced a direct benefit to the employer beyond 
improvement in employee health and morale; 
(C) Participation was during employee’s work hours and was part of the 
employee’s work-related duties; or 
(D) The injury occurred due to an unsafe condition during voluntary 
participation using facilities designated by, furnished by or maintained by 
the employer on or off the employer’s premises and the employer had 
actual knowledge of the unsafe condition and failed to curtail the activity 
or program or cure the unsafe condition. 

(b) If the employer defends on the ground that the injury arose in any or all 
of the ways stated in subsection (a), the burden of proof shall be on the 
employer to establish the defense. 

(c)(1) In cases where the employer has implemented a drug-free workplace 

pursuant to chapter 9 of this title, if the injured employee has, at the time of 

the injury, a blood alcohol concentration level equal to or greater than eight 
hundredths of one percent (0.08%) for non-safety sensitive positions, or four 
hundredths of one percent (0.04%) for safety-sensitive positions, as deter- 
mined by blood or breath testing, or if the injured employee has a positive 
confirmation of a drug as defined in § 50-9-103, then it is presumed that the 
drug or alcohol was the proximate cause of the injury. This presumption may 
be rebutted by clear and convincing evidence that the drug or alcohol was not 
the proximate cause of injury. Percent by weight of alcohol in the blood must 
be based upon grams of alcohol per one hundred milliliters (100 mL) of blood. 

If the results are positive, the testing facility must maintain the specimen for 

a minimum of three hundred sixty-five (365) days at minus twenty degrees 

celsius (-20° C.). Blood serum may be used for testing purposes under this 

chapter; provided, however, that if this test is used, the presumptions under 
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this section do not arise unless the blood alcohol level is proved to be 
medically and scientifically equivalent to or greater than the comparable 
blood alcohol level that would have been obtained if the test were based on 
percent by weight of alcohol in the blood. However, if, before the accident, the 
employer had actual knowledge of and acquiesced in the employee’s presence 
at the workplace while under the influence of alcohol or drugs, the employer 
retains the burden of proof in asserting any defense under subsections (a) 
and (b), and this subsection (c) does not apply. 

(2) If the injured worker refuses to submit to a drug test, it shall be 
presumed, in the absence of clear and convincing evidence to the contrary, 
that the proximate cause of the injury was the influence of drugs, as defined 
in § 50-9-103. 

(3) The administrator of the division of workers’ compensation shall 
provide, by rule, for the authorization and regulation of drug testing policies, 
procedures and methods. Testing of injured employees pursuant to a 
drug-free workplace program under chapter 9 of this title shall not com- 
mence until the rules are adopted. 


History. 

Acts 1919, ch. 123, § 10; Shan. Supp., 
§ 3608a159; Code 1932, § 6861; T.C.A. (orig. 
ed.), § 50-910; Acts 1994, ch. 765, § 1; 1996, ch. 
944, § 49; 1999, ch. 520, § 41; 2005, ch. 390, 
SE BOOS, ch! 407, §91:.2017, ch. 208" §s <1, ' 2: 
Z2013.. ch. 202, 9.1. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 


Amendments. 
The 2013 amendment, effective July 1, 2014, 


substituted “administrator of the division of 
workers’ compensation” for “commissioner of 
labor workforce and development” in (c)(3). 


Effective Dates. 
Acts 2018, ch. 282, § 10. July 1, 2014. 


Cross-References. 
Waiver of compensation for aggravation of 
occupational disease, § 50-6-307. 


Section to Section References. 
This section is referred to in §§ 50-9-104, 
50-9-105. 


50-6-110. Injuries not covered — Drug and alcohol testing. [Applicable to injuries occurring 


prior to July 1, 2014.] 


(a) No compensation shall be allowed for an injury or death due to: 


1) The employee's willful misconduct; 


( 
( 
(3 
(4 
( 


2) The employee's intentional self-inflicted injury; 

) The employee’s intoxication or illegal drug usage; 

) The employee’s willful failure or refusal to use a safety device; 

5) The employee’s willful failure to perform a duty required by law; or 


(6) The employee’s voluntary participation in recreational, social, athletic or exercise 
activities, including, but not limited to, athletic events, competitions, parties, picnics, or exercise 
programs, whether or not the employer pays some or all of the costs of the activities unless: 

(A) Participation was expressly or impliedly required by the employer; 
(B) Participation produced a direct benefit to the employer beyond improvement in 


employee health and morale; 


(C) Participation was during employee’s work hours and was part of the employee's 


work-related duties; or 


(D) The injury occurred due to an unsafe condition during voluntary participation using 
facilities designated by, furnished by or maintained by the employer on or off the employer's 
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premises and the employer had actual knowledge of the unsafe condition and failed to curtail 
the activity or program or cure the unsafe condition. 

(b) If the employer defends on the ground that the injury arose in any or all of the ways stated 

in subsection (a), the burden of proof shall be on the employer to establish the defense. 

(c)(1) In cases where the employer has implemented a drug-free workplace pursuant to chapter 

9 of this title, if the injured employee has, at the time of the injury, a blood alcohol concentration 

level equal to or greater than eight hundredths of one percent (0.08%) for non-safety sensitive 

positions, or four hundredths of one percent (0.04%) for safety-sensitive positions, as 
determined by blood or breath testing, or if the injured employee has a positive confirmation of 

a drug as defined in § 50-9-108, then it is presumed that the drug or alcohol was the proximate 

cause of the injury. This presumption may be rebutted by clear and convincing evidence that the 

drug or alcohol was not the proximate cause of injury. Percent by weight of alcohol in the blood 
must be based upon grams of alcohol per one hundred milliliters (100 mL) of blood. If the results 
are positive, the testing facility must maintain the specimen for a minimum of three hundred 
sixty-five (365) days at minus twenty degrees celsius (-20° C.). Blood serum may be used for 
testing purposes under this chapter; provided, however, that if this test is used, the presumptions 
under this section do not arise unless the blood alcohol level is proved to be medically and 
scientifically equivalent to or greater than the comparable blood alcohol level that would have 
been obtained if the test were based on percent by weight of alcohol in the blood. However, if, 
before the accident, the employer had actual knowledge of and acquiesced in the employee’s 
presence at the workplace while under the influence of alcohol or drugs, the employer retains 
the burden of proof in asserting any defense under subsections (a) and (b), and this subsection 

(c) does not apply. 

(2) If the injured worker refuses to submit to a drug test, it shall be presumed, in the absence 
of clear and convincing evidence to the contrary, that the proximate cause of the injury was the 
influence of drugs, as defined in § 50-9-103. 

(3) The commissioner of labor and workforce development shall provide, by rule, for the 
authorization and regulation of drug testing policies, procedures and methods. Testing of injured 
employees pursuant to a drug-free workplace program under chapter 9 of this title shall not 
commence until the rules are adopted. 


History. 

Acts 1919, ch. 123, § 10; Shan. Supp., § 36084159; 
Code 1932, § 6861; T.C.A. (orig. ed.), § 50-910; Acts 
1994, ch. 765, § 1; 1996, ch. 944, § 49; 1999, ch. 520, 
§ 41; 2005, ch. 390, § 1; 2009, ch. 407, § 1; 2011, ch. 
203, §§ 1, 2. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 


Cross-References. 
Waiver of compensation for aggravation of occupational 
disease, § 50-6-307. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 25. 


Law Reviews. 

Workers’ Compensation — Nance v. State Industries, 
Inc.: Tennessee Adopts Affirmative Defense Standard for 
Willful Failure or Refusal to Use a Safety Appliance, 31 U. 
Mem. L. Rev. 727 (2001). 

Workmen’s Compensation — Traveling Employees — 
Duration and Intoxication as Deviation Factors, 39 Tenn. L. 
Rev. 755 (1971). 


NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Burden of Proof. 
3. Willful Misconduct — Facts Constituting. 


4. Willful Misconduct — Facts Not Constituting. 
5. Violation of Rule or Instruction. 

6. Failure to Use Appliances or Safety Devices. 
7. Emergency. 

8. Intoxication. 
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9. Sufficiency of the Evidence. 
10. Tort Law. 


1. Application. 

This section is limited in application to willful failure or 
refusal. Louisville & N. R. Co. v. Nichols, 168 Tenn. 672, 80 
S.W.2d 656, 1934 Tenn. LEXIS 98, 98 A.L.R. 508 (1935). 

This section neither provides for nor contemplates a 
recovery independent of the statute but states and deals 
with a situation in which the injured party could not recover 
in any form of action. Louisville & N. R. Co. v. Nichols, 168 
Tenn. 672, 80 S.W.2d 656, 1934 Tenn. LEXIS 98, 98 A.L.R. 
508 (1935). 

The issue of willful misconduct is a question of fact rather 
than of law. Coleman v. Coker, 204 Tenn. 310, 321 S.W.2d 
540, 1959 Tenn. LEXIS 283 (1959). 

Four-step test was used when analyzing an assertion 
that an employee’s claim for workers’ compensation ben- 
efits was barred by the employee’s willful misconduct or 
failure to use a safety device, and those steps are: (1) the 
employee’s actual, as opposed to constructive, notice of a 
safety rule; (2) the employee’s understanding of the danger 
involved in violating the rule; (3) the employer's bona fide 
enforcement of the rule; and (4) the employee’s lack of a 
valid excuse for violating the rule. Mitchell v. Fayetteville 
Pub. Utils., 368 S.W.3d 442, 2012 Tenn. LEXIS 300 (Tenn. 
May 8, 2012). 


2. Burden of Proof. 

The burden of proof is on the employer to show that 
injury was due to willful misconduct or intoxication. Frost v. 
Blue Ridge Timber Corp., 158 Tenn. 18, 11 S.W.2d 860, 
1928 Tenn. LEXIS 119 (1928); Shockley v. Morristown 
Produce & Ice Co., 158 Tenn. 148, 11 S.W.2d 900, 1928 
Tenn. LEXIS 135 (1928); Gentry v. Lilly Co., 225 Tenn. 708, 
476 S.W.2d 252, 1971 Tenn. LEXIS 332 (1971); Overall v. 
Southern Subaru Star, Inc., 545 S.W.2d 1, 1976 Tenn. 
LEXIS 614 (Tenn. 1976). 

Before workers’ compensation can be denied for mis- 
conduct, it must appear such misconduct, if any, was willful 
as opposed to inadvertent and the burden of proof is on the 
employer if he invokes the defense. Hoodenpyle v. Patter- 
son, 197 Tenn. 621, 277 S.W.2d 351, 1955 Tenn. LEXIS 
328 (1955). 

The employer or insurance carrier raising the question 
has the burden of proof to show that the injury was due to 
the willful misconduct of the employee. Coleman v. Coker, 
204 Tenn. 310, 321 S.W.2d 540, 1959 Tenn. LEXIS 283 
(1959). 

In view of this section and § 50-6-116, the employer and 
its carrier carry the burden of proof that actions or conduct 
of an employee constitute intentional self-infliction or mis- 
conduct sufficiently willful to bar compensation. Wheeler v. 
Glens Falls Ins. Co., 513 S.W.2d 179, 1974 Tenn. LEXIS 
461 (Tenn. 1974). 

In order to invoke this section as a defense to a 
work-related injury or death due to the employee's intoxi- 
cation, the employer has the burden of establishing proxi- 
mate cause. Overall v. Southern Subaru Star, Inc., 545 
S.W.2d 1, 1976 Tenn. LEXIS 614 (Tenn. 1976). 

In the absence of any evidence in the record that 
decedent willfully violated any order, notice, rule, regulation 
or prohibition of any kind, defendant employer had not met 
its burden of proof, and its defense of “willful misconduct” or 
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“willful failure or refusal to use a safety appliance” failed. 
Wright v. Gunther Nash Mining Constr. Co., 614 S.W.2d 
796, 1981 Tenn. LEXIS 434 (Tenn. 1981). 


3. Willful Misconduct — Facts Constituting. 

However careless, and even reckless, the conduct of the 
employee may have been in subjecting himself unneces- 
sarily to danger, if not willful and intentional, it will not bar a 
recovery. Moore v. Cincinnati, N. O. & T. P. R. Co., 148 
Tenn. 561, 256 S.W. 876, 1923 Tenn. LEXIS 43 (1923), 
overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

“Willfully’ means intentionally, that is, the person doing 
the act intended at the time to perform that act. Ezell v. 
Tipton, 150 Tenn. 300, 264 S.W. 355, 1924 Tenn. LEXIS 5 
(1924). 

Where death was due to employee’s continuous and 
steadfast refusal to accept any medical services, there is 
willful misconduct barring recovery by deceased’s widow 
and minor dependents. Hughes v. Elliott, 162 Tenn. 188, 35 
S.W.2d 387, 1930 Tenn. LEXIS 78 (1931). 

Willful misconduct within the meaning of this section 
means something more than mere negligence and carries 
the idea of deliberation and intentional wrongdoing. Glass v. 
Sullivan, 170 Tenn. 230, 94 S.W.2d 381, 1936 Tenn. LEXIS 
6 (1936). 

Willful misconduct connotes intentional misconduct and 
purposeful violation of established rules of safety and 
orders for protection from danger. Brown v. Birmingham 
Nurseries, 173 Tenn. 343, 117 S.W.2d 739, 1937 Tenn. 
LEXIS 31 (1938). 

Where an employee with full knowledge of the danger 
involved and a familiarity with the safety rules disregards 
such rules and is injured, his conduct is willful within the 
meaning of the statute and no recovery can be had. Cordell 
v. Kentucky-Tennessee Light & Power Co., 173 Tenn. 596, 
121 S$.W.2d 970, 1938 Tenn. LEXIS 46 (1938). 

Not only does “willful misconduct” connote intentional, 
purposeful violation of orders, but also an element of 
perverseness. American Mut. Liability Ins. Co. v. Garth, 174 
Tenn. 297, 125 S.W.2d 140, 1938 Tenn. LEXIS 92 (1939); 
Coleman v. Coker, 204 Tenn. 310, 321 S.W.2d 540, 1959 
Tenn. LEXIS 283 (1959). 

Where employee was shot and killed by fellow servant 
after he made an unprovoked attack on such fellow servant 
in an encounter which was personal between the parties, 
homicide did not arise out of and in course of employment 
and employee was guilty of willful misconduct. Sandlin v. 
Gentry, 201 Tenn. 509, 300 S.W.2d 897, 1957 Tenn. LEXIS 
330 (1957). 

Employee injured as a result of his placing open flame 
near can of gasoline at his place of employment after 
working hours in the presence of his girl friend, the 
employer's sales supervisor and the supervisor's wife after 
having been warned by the supervisor not to do so was not 
entitled to compensation. Webster v. Seven-Up Bottling Co., 
211 Tenn. 8, 362 S.W.2d 244, 1962 Tenn. LEXIS 332 
(1962). 

Where defendant was injured when he punched or 
goosed a fellow employee in his ribs for no reason but to 
see his reaction therefrom and within five minutes after 
having been ordered not to do so, this was considered 
willful misconduct. Insurance Co. of America v. Hogsett, 486 
S.W.2d 730, 1972 Tenn. LEXIS 330 (Tenn. 1972). 
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The statutory “willful misconduct” defense, whatever its 
actual general definition, has in practical application been 
largely limited to the deliberate and intentional violation of 
known regulations designed to preserve the employee from 
serious bodily harm. Wright v. Gunther Nash Mining Constr. 
Co., 614 S.W.2d 796, 1981 Tenn. LEXIS 434 (Tenn. 1981). 

The term “willful” as used in T.C.A. § 50-6-110 is not 
defined in the code. Wright v. Gunther Nash Mining Constr. 
Co., 614 S.W.2d 796, 1981 Tenn. LEXIS 434 (Tenn. 1981). 

Employee who was in violation of store’s safety rules by 
engaging in intentional horseplay, which was the proximate 
cause of the employee’s injury and which constituted willful 
misconduct under T.C.A. § 50-6-110(a), was barred from 
receiving workers’ compensation benefits. Rogers v. Kroger 
Co., 832 S.W.2d 538, 1992 Tenn. LEXIS 409 (Tenn. 1992). 

Award of workers’ compensation benefits to an employee 
who was injured when the employee came in contact with 
an electrical wire while working as a lineman was barred 
due to the employee’s failure to use a safety device 
because: (1) the employee had actual, not merely construc- 
tive, notice of the employer's rule requiring the employee to 
wear safety gloves; (2) the employee understood the 
danger involved in violating the rule; (3) the employee 
admitted the employer consistently enforced the rule; and 
(4) the employee had no valid excuse for violating the rule, 
as the employee’s concern that the employee would 
damage the gloves was not such an excuse, since the 
employer would immediately replace the gloves at no cost 
to the employee, nor was the fact that the gloves made the 
employee’s job more difficult, and the employee’s failure to 
use the gloves proximately caused the employee’s injury, so 
the employee’s violation was willful, not merely negligent or 
reckless. Mitchell v. Fayetteville Pub. Utils., 368 S.W.3d 
442, 2012 Tenn. LEXIS 300 (Tenn. May 8, 2012). 

Award of workers’ compensation benefits to an employee 
who was injured when the employee came in contact with 
an electrical wire while working as a lineman was barred 
due to willful misconduct because: (1) the employee had 
actual, not merely constructive, notice of the employer's rule 
requiring the employee to wear safety gloves, (2) the 
employee understood the danger involved in violating the 
rule; (3) the employee admitted the employer consistently 
enforced the rule; and (4) the employee had no valid excuse 
for violating the rule, as the employee’s concern that the 
employee would damage the gloves was not such an 
excuse, since the employer would immediately replace the 
gloves at no cost to the employee, nor was the fact that the 
gloves made the employee’s job more difficult, and the 
employee’s failure to use the gloves proximately caused the 
employee’s injury, so the employee’s violation was willful, 
not merely negligent or reckless. Mitchell v. Fayetteville 
Pub. Utils., 368 S.W.3d 442, 2012 Tenn. LEXIS 300 (Tenn. 
May 8, 2012). 


4. Willful Misconduct — Facts Not Constituting. 

Employee’s crawling under train to go to his home where 
there was a safe alternative way was not willful misconduct. 
Moore v. Cincinnati, N. O. & T. P. R. Co., 148 Tenn. 561, 
256 S.W. 876, 1923 Tenn. LEXIS 43 (1923), overruled in 
part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 
Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

Operating a motor truck without license required by city 
ordinance is not willful misconduct. Bohlen-Huse Coal & Ice 
Co. v. McDaniel, 148 Tenn. 628, 257 S.W. 848, 1923 Tenn. 
LEXIS 48 (1924). 
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Use of gloves with loose and flabby cuffs in operating gin 
saws is not willful misconduct. Ezell v. Tipton, 150 Tenn. 
300, 264 S.W. 355, 1924 Tenn. LEXIS 5 (1924). 

A mere disregard, not willful or deliberate, is not willful 
misconduct where it is a thoughtless act on the spur of the 
moment. Leonard v. Cranberry Furnace Co., 150 Tenn. 346, 
265 S.W. 543, 1924 Tenn. LEXIS 11 (1924). 

Death from gas explosion when miner entered room with 
open lamp with the permission of his foreman was not due 
to willful misconduct precluding recovery, though he and 
foreman had found the room unsafe by test about three 
hours previous. Mullins v. Tennessee Stave & Lumber Co., 
155 Tenn. 132, 290 S.W. 975, 1926 Tenn. LEXIS 27 (1927). 

Refusal of widow to consent to an autopsy on demand of 
interested party is not willful misconduct. Lenoir Car Works 
v. Hill, 163 Tenn. 578, 44 S.W.2d 321, 1931 Tenn. LEXIS 
151 (1931). 

In compensation proceedings for death of automobile 
driver which occurred while he was driving the automobile 
of his employer in another state at a speed of 50 miles per 
hour when the speed limit was 40 miles per hour, the fact 
that the driver was driving in excess of the statutory limit did 
not amount to willful misconduct in absence of evidence 
that he was aware of the speed limit in such state. Southern 
Motor Car Co. v. Patterson, 168 Tenn. 252, 77 S.W.2d 446, 
1934 Tenn. LEXIS 47 (1935). 

Where employee who had gone without sleep for 36 
hours and was apparently very tired turned operation of 
employer's truck over to a third party against employer's 
orders but where such third person was an expert driver 
and the employee sat in the seat alongside, the employee 
was not guilty of willful misconduct within the meaning of 
this section so as to bar recovery where the steering gear 
of the truck locked so that the truck left the road, 
overturned, caught fire and burned the employee fatally. 
Glass v. Sullivan, 170 Tenn. 230, 94 S.W.2d 381, 1936 
Tenn. LEXIS 6 (1936). 

In suit by municipal employee against the municipality for 
compensation under the Workers’ Compensation Law, the 
fact that petitioner was violating a municipal ordinance by 
fast driving was not such willful misconduct as would bar 
recovery under the act. Shelbyville v. Hamilton, 170 Tenn. 
297, 95 S.W.2d 43, 1935 Tenn. LEXIS 136 (1936). 

Where an employee engaged in cleaning ashes out of 
the combustion chamber of large boiler entered such 
chamber to facilitate his work despite orders by his superior 
and as a result was fatally burned and where the facts 
justified the conclusion that he acted impulsively rather than 
deliberately in committing an error of judgment in what he 
regarded as the demanded interest of his employer while 
having in mind the result desired to be accomplished and 
believing that he was proceeding safely, the acts of such 
employee did not constitute “willful misconduct” so as to bar 
recovery of compensation. American Mut. Liability Ins. Co. 
v. Garth, 174 Tenn. 297, 125 S.W.2d 140, 1938 Tenn. 
LEXIS 92 (1939). 

Where a motorcycle messenger was proceeding south at 
a speed of 20 or 30 miles per hour behind a line of cars on 
the right side of the street in a drizzling rain when he struck 
a car which was turning right after coming from the south, 
such messenger might have been guilty of negligence but 
his conduct was not such as to bar recovery under the 
statute as amounting to willful misconduct. W. C. Sharp 
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Drug Stores v. Hansard, 176 Tenn. 595, 144 S.W.2d 777, 
1940 Tenn. LEXIS 106 (1940). 

Employee was not barred from compensation on the 
ground of willful injury merely because he was scuffling with 
other employees while riding home from work in employer's 
truck. Taylor v. Meeks, 191 Tenn. 695, 236 S.W.2d 969, 
1951 Tenn. LEXIS 372 (1951). 

Inadvertence, mistake of judgment, negligence or even 
gross negligence does not constitute willful misconduct. 
Coleman v. Coker, 204 Tenn. 310, 321 S.W.2d 540, 1959 
Tenn. LEXIS 283 (1959). 

Where record showed that physician prescribed diet, rest 
and the use of certain medications, advised against the use 
of alcohol and warned against strenuous exercise, but did 
not specifically forbid employee to continue his work as a 
trim carpenter or inform him that he was placing himself in 
imminent peril by doing so, employee who continued to 
work but who otherwise followed physician’s orders was not 
guilty of willful misconduct even though his death was due 
to aggravation of his preexisting heart condition as a result 
of his work. Coleman v. Coker, 204 Tenn. 310, 321 S.W.2d 
540, 1959 Tenn. LEXIS 283 (1959). 

Truck driver injured during “horseplay” initiated by himself 
while awaiting assignment in accordance with employer's 
instructions was entitled to compensation. Ransom v. H. G. 
Hill Co., 205 Tenn. 377, 326 S.W.2d 659, 1959 Tenn. LEXIS 
374 (1959). 

Where an employee, with a five-year history of alcohol- 
ism and related diseases including pancreatitis and cirrho- 
sis of the liver, while on duty as a policeman, fell on an icy 
street which aggravated degenerative arthritis in his neck 
and back, causing extreme pain and preventing him from 
working, and he then began drinking more heavily until six 
months later, after acute delirium tremens, a marked liver 
enlargement and a collapse, he was admitted to the 
hospital in a comatose state and died of acute necrotizing 
pancreatitis contributed to by bilateral lobular pneumonia 
and cirrhosis, the court held that his fall, which occurred in 
the course of his employment, was the proximate cause of 
his death, that he was not guilty of willful misconduct or 
intentional self-inflicted injury as defined by this section, and 
that his survivor was entitled to recover full compensation 
for his injury and death. Wheeler v. Glens Falls Ins. Co., 513 
$.W.2d 179, 1974 Tenn. LEXIS 461 (Tenn. 1974). 

When an employee is performing the duties assigned to 
him by his employment contract and is acting in furtherance 
of his employer's interests, regardless of the fact that he 
performs those duties in an unnecessarily dangerous or 
rash manner, it cannot be said that his resulting injuries did 
not arise out of his employment, provided that his conduct 
could be reasonably contemplated. Wright v. Gunther Nash 
Mining Constr. Co., 614 S.W.2d 796, 1981 Tenn. LEXIS 434 
(Tenn. 1981). 

Disobedience of a rule is not willful misconduct where the 
rule is habitually disregarded with the knowledge and 
acquiescence of the employer; the employer has waived the 
so-called “rule” and is estopped to invoke it against the 
misled employee. Bryan v. Paramount Packaging Corp., 
677 S.W.2d 453, 1984 Tenn. LEXIS 852 (Tenn. 1984). 

It takes more than a mere inference of tortious intent to 
convert an employer's negligence into an intentional tort. 
King v. Ross Coal Co., 684 S.W.2d 617, 1984 Tenn. App. 
LEXIS 2992 (Tenn. Ct. App. 1984). 
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Allegations which establish gross or criminal negligence 
fall short of alleging actual intent to injure; there is a distinct 
difference in fact and law between gross or criminal 
negligence and actual intent to injure. King v. Ross Coal 
Co., 684 S.W.2d 617, 1984 Tenn. App. LEXIS 2992 (Tenn. 
Ct. App. 1984). 

Driving in excess of the speed limit is not willful 
misconduct per se. Loy v. North Bros. Co., 787 S.W.2d 916, 
1990 Tenn. LEXIS 159 (Tenn. 1990). 


5. Violation of Rule or Instruction. 

A laundry employee injured while pressing a skirt for a 
fellow employee on a day of the week when individual 
laundering was forbidden and after regular work hours was 
not in course of employment. Hinton Laundry Co. v. De 
Lozier, 143 Tenn. 399, 225 S.W. 1037, 1920 Tenn. LEXIS 
27, 16 A.L.R. 1361 (1920). 

Injury to ore shoveler when he was voluntarily and 
against positive instructions loosening supporting chain of . 
swinging floor doors of freight car is not compensable in 
view of this section as to willful and intentional injuries and 
§ 50-6-102. Leonard v. Cranberry Furnace Co., 150 Tenn. 
346, 265 S.W. 543, 1924 Tenn. LEXIS 11 (1924). 

If a workman is acting within the scope of his employ- 
ment, a mere disregard of an order does not become willful 
misconduct unless the disobedience be in fact willful or 
deliberate, and not merely a thoughtless act on the spur of 
the moment. Kingsport Foundry & Machine Works, Inc. v. 
Sheffey, 156 Tenn. 150, 299 S.W. 787, 1927 Tenn. LEXIS 
97 (1927). 

Employee’s use of emery wheel in smoothing casting 
contrary to previous instructions not to use wheel did not 
constitute willful disobedience where order was made 
because wheel was considered not effective rather than 
because it was considered dangerous and employee used 
it to hasten the work in compliance with employer's wishes, 
the order as to the wheel dealing with conduct within sphere 
of employment rather than limiting such sphere. Kingsport 
Foundry & Machine Works, Inc. v. Sheffey, 156 Tenn. 150, 
299 S.W. 787, 1927 Tenn. LEXIS 97 (1927). 

Failure of employee to observe rule requiring wearing of 
rubber gloves in handling electric wires because he rea- 
sonably supposed from conduct and statements of a fellow 
worker that the wires with which he was working were dead 
held not a willful disregard of the rule nor action upon his 
own judgment. Knoxville Power & Light Co. v. Barnes, 156 
Tenn. 184, 299 S.W. 772, 1927 Tenn. LEXIS 101 (1927), 
overruled, Standard Glass Co. v. Wallace, 189 Tenn. 213, 
225 $.W.2d 35, 1949 Tenn. LEXIS 417 (1949), overruled in 
part, Standard Glass Co. v. Wallace, 189 Tenn. 213, 225 
S.W.2d 35, 1949 Tenn. LEXIS 417 (1949). 

Fact that employee, whose duties were to accompany 
and care for carload of poultry while in transit, was found 
dead outside of the car, with feet mangled, does not 
establish a departure from his employment in the sense of 
the act. Shockley v. Morristown Produce & Ice Co., 158 
Tenn. 148, 11 S.W.2d 900, 1928 Tenn. LEXIS 135 (1928). 

A miner, disregarding a positive instruction not to work 
under a dangerous impending rock, is guilty of deliberate 
and willful misconduct. Collins v. Brier Hill Collieries, 158 
Tenn. 317, 13 S.W.2d 332, 1928 Tenn. LEXIS 155 (1929). 

Death of night watchman of ice company from electric 
shock was not compensable where manner of contact with 
current was unknown but it appeared likely that he could 
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have come into contact therewith only by climbing up 
transformer tower to height of 10 feet, where the duties of 
his employment did not require him to be, general instruc- 
tions of company to employees being to avoid machinery 
and electrical apparatus in the plant. Home Ice Co. v. 
Franzini, 161 Tenn. 395, 32 S.W.2d 1032, 1930 Tenn. 
LEXIS 18 (1930). 

It is not every disobedience of orders which constitutes 
willful misconduct barring compensation under this section. 
Kennedy v. Columbian Casualty Co., 163 Tenn. 312, 43 
S.W.2d 201, 1931 Tenn. LEXIS 118 (1931); American Mut. 
Liability Ins. Co. v. Garth, 174 Tenn. 297, 125 S.W.2d 140, 
1938 Tenn. LEXIS 92 (1939). 

As the employer is entitled to protection from liability 
where the employee willfully refuses to observe reasonable 
rules and obey orders against dangerous practices, such 
conduct by the employee must be held to be willful 
misconduct within the meaning of the statute. Brown v. 
Birmingham Nurseries, 173 Tenn. 343, 117 S.W.2d 739, 
1937 Tenn. LEXIS 31 (1938). 

An employee whose legs were crushed between employ- 
er’s truck and a bridge while riding on the truck in an 
obviously dangerous position with his legs hanging over the 
side of the truck in violation of orders and warnings by the 
employer was guilty of willful misconduct within the meaning 
of this section and was not entitled to compensation. Brown 
v. Birmingham Nurseries, 173 Tenn. 343, 117 S.W.2d 739, 
1937 Tenn. LEXIS 31 (1938). 

Where claimant's husband was killed by dangerous rock 
condition in mine after warnings by foreman to avoid 
working in the area, without proof that he was working there 
when killed after directions to get tools and go home, the 
trial judge could decide as a matter of fact that elements of 
willful misconduct do not appear and there is evidence of no 
such conduct. Hoodenpyle v. Patterson, 197 Tenn. 621, 277 
S.W.2d 351, 1955 Tenn. LEXIS 328 (1955). 


6. Failure to Use Appliances or Safety Devices. 

Where a shopman failed to wear goggles furnished him 
as required by posted safety rule which he neglected to 
read, if such employee was not instructed as to the 
application of the rule to his task, there was not a willful 
failure to use the appliance. But in later case such failure 
barred recovery where employee knew of the rule, and the 
failure to use involved both intent and deliberation. Nash- 
ville, C. & S. L. R. Co. v. Wright, 147 Tenn. 619, 250 S.W. 
903, 1922 Tenn. LEXIS 68 (1923); Nashville, C. & St. L. Ry. 
v. Coleman, 151 Tenn. 443, 269 S.W. 919, 1924 Tenn. 
LEXIS 77 (1924). 

Where employee’s failure to use appliances and his 
wearing a certain type of glove were at most only negli- 
gence, recovery cannot be denied on the ground that the 
injury was due to the employee’s willful failure or refusal to 
use safety appliances or was intentionally self-inflicted, 
negligence not deing the equivalent of willfulness. Ezell v. 
Tipton, 150 Tenn. 300, 264 S.W. 355, 1924 Tenn. LEXIS 5 
(1924). 

An employee cannot be excused for failure to use a 
safety appliance at hand, when the nature of his work 
demands the use of such appliance and he knows it, even 
though such use of such appliance has not been required 
by any rule of the employer. Nashville, C. & St. L. Ry. v. 
Coleman, 151 Tenn. 443, 269 S.W. 919, 1924 Tenn. LEXIS 
77 (1924). 
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Willful refusal of employee to use safety appliance is not 
shown by fact that automatic switch on motor operating 
wheel, bursting of which caused the injury, which switch 
would cut off the current when overloaded, was tied so it 
could not operate, it not appearing that employee tied or 
knew of tying of switch or that accident occurred from cause 
which switch would have prevented. Kingsport Foundry & 
Machine Works, Inc. v. Sheffey, 156 Tenn. 150, 299 S.W. 
787, 1927 Tenn. LEXIS 97 (1927). 

Where an experienced lineman who was fatally injured 
as a result of a fall from an electric pole after touching an 
electric wire carrying a high voltage was not using the safety 
devices supplied by the company, although he had been 
repeatedly warned to observe the safety rules of the 
company and his failure to use the safety devices had been 
recently called to his attention, and where the evidence was 
to the effect his injury resulted from his failure to observe 
the safety rules and use the safety devices supplied him, 
such employee was guilty of willful misconduct within the 
meaning of this section so as to bar recovery. Cordell v. 
Kentucky-Tennessee Light & Power Co., 173 Tenn. 596, 
121 S.W.2d 970, 1938 Tenn. LEXIS 46 (1938). 

To establish a defense of willful failure or refusal to use 
a safety appliance, the employer must prove that: (1) At the 
time of the injury the employer had in effect a policy 
requiring the employee’s use of a particular safety appli- 
ance; (2) The employer carried out strict, continuous and 
bona fide enforcement of the policy; (3) The employee had 
actual knowledge of the policy, including a knowledge of the 
danger involved in its violation, through training provided by 
the employer; and (4) The employee willfully and intention- 
ally failed or refused to follow the established policy 
requiring use of the safety appliance. Nance v. State Indus., 
Inc., 33 S$.W.3d 222, 2000 Tenn. LEXIS 720 (Tenn. Special 
Workers’ Comp. App. Panel 2000), aff'd, 2000 Tenn. LEXIS 
721 (Tenn. Special Workers’ Comp. App. Panel Dec. 27, 
2000). 


7. Emergency. 

An employee acting in the master’s interest when an 
emergency arises should not be charged with willful 
misconduct in disobedience of orders although the thing he 
did was a thing forbidden when no emergency existed. 
Johnson v. Copeland, 178 Tenn. 431, 158 S.W.2d 986, 
1941 Tenn. LEXIS 74 (1942). 

Where evidence was to the effect that deceased worker 
met his death as a result of burns sustained when he 
entered the boiler room of his employer's dry cleaning plant 
while wearing clothes saturated with inflammable cleaning 
fluid to put out a fire that occurred there, such employee 
was acting in his employer's interest in an emergency and 
was not guilty of willful misconduct so as to bar recovery, 
even though he had been expressly forbidden to enter the 
boiler room while wearing such clothes. Johnson v. Cope- 
land, 178 Tenn. 431, 158 S.W.2d 986, 1941 Tenn. LEXIS 74 
(1942). 


8. Intoxication. 

In absence of proof of details of motor vehicle accident 
which occurred when employee was returning in employer's 
truck from servicing equipment of employer's customers, 
evidence that alcohol content in employee’s blood was 
sufficient in itself to show intoxication was not sufficient to 
establish that intoxication was cause of accident so as to 
preclude recovery of benefits for death of employee arising 


225 


out of accident. Gentry v. Lilly Co., 225 Tenn. 708, 476 
S.W.2d 252, 1971 Tenn. LEXIS 332 (1971). 

Evidence did not preponderate against trial court's 
finding that employee’s injury was “due to intoxication.” 
Dobbs v. Liberty Mut. Ins. Co., 811 S.W.2d 75, 1991 Tenn. 
LEXIS 182 (Tenn. 1991). 


9. Sufficiency of the Evidence. 

In suit to recover workers’ compensation death benefits 
with regard to employee who was killed in a vehicular 
collision, where a blood test showed that employee’s blood 
contained ethyl alcohol in the amount of 0.10 percent, but 
where there was no direct proof that intoxication was the 
proximate cause of the accident, employer failed to carry its 
burden of proof that employee’s death was brought about 
by his voluntary intoxication. Wooten Transports, Inc. v. 


Collateral References. 

“Culpable negligence” or negligence other than “willful” or 
“serious and willful misconduct’ within provision of Workers’ 
Compensation Act precluding compensation. 149 A.L.R. 
1004. 

Effect of employee’s intoxication. 43 A.L.R. 421. 

Employee’s insubordination as barring unemployment 
compensation. 26 A.L.R.3d 1333, 20 A.L.R.4th 637. 

Injury received while doing prohibited act. 23 A.L.R. 
1161. 

Necessity and sufficiency of evidence that disease 
contracted by applicant for compensation is attributable to 
his employment. 20 A.L.R. 26, 73 A.L.R. 488. 

Neglect or improper self-treatment as affecting right to or 
amount of compensation. 54 A.L.R. 637. 
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Hunter, 535 S.W.2d 858, 1976 Tenn. LEXIS 587 (Tenn. 
1976). 

Where there was material evidence from which the trial 
court might have found that the deceased’s death was 
proximately caused by either his own intoxication or by 
dangerous highway conditions, the trial court’s finding that 
death was due to intoxication will not be overturned. Overall 
v. Southern Subaru Star, Inc., 545 S.W.2d 1, 1976 Tenn. 
LEXIS 614 (Tenn. 1976). 


10. Tort Law. 

Although concepts of tort law such as the “rescue” 
doctrine applicable to negligence cases may be helpful, 
they are not controlling in the workers’ compensation field. 
Hall v. Mason Dixon Lines, Inc., 743 S.W.2d 148, 1987 
Tenn. LEXIS 1035 (Tenn. 1987). 


Recovery of compensation for injury or death to which 
pre-existing physical description contributes. 19 A.L.R. 106, 
28 A.L.R. 204, 60 A.L.R. 1299. 

Safety appliances, failure to use, as serious and willful 
misconduct. 4 A.L.R. 116, 9 A.L.R. 1377, 23 A.L.R. 1161, 26 
A.L.R. 166, 58 A.L.R. 197, 83 A.L.R. 1211, 119 A.L.R. 1409. 

Serious and willful misconduct of employee as bar to 
compensation. 4 A.L.R. 116. 

Suicide as compensable under Workers’ Compensation 
Law. 15 A.L.R.3d 616. 

Violation of employment rule as barring claim for workers’ 
compensation. 61 A.L.R.5th 375. 

What conduct is willful, intentional, or deliberate within 
Workers’ Compensation Act provision authorizing tort action 
for such conduct. 96 A.L.R.3d 1064. 


50-6-111. Defenses not available to employer failing to secure payment of compensation. 
[Applicable to injuries occurring prior to July 1, 2014.] 


No employer who fails to secure payment of compensation as required by this chapter, shall, in 
any suit brought against the employer by an employee covered by this chapter or by the dependent 
or dependents of the employee, to recover damages for personal injury or death arising from an 
accident, be permitted to defend the suit upon any of the following grounds: 


(1) The employee was negligent; 


(2) The injury was caused by the negligence of a fellow servant or fellow employee; or 
(3) The employee had assumed the risk of the injury. 


History. 

Acts 1919, ch. 123, § 11; Shan. Supp., § 36084160; 
Code 1932, § 6862; Acts 1973, ch. 379, § 2; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-911. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 14, effective July 1, 2014, amends 
§ 50-6-111 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 


1, 2014. See § 50-6-108(b) for similar provisions under law 
applicable to injuries occurring on or after July 1, 2014. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and Harwell), No. 
1-8.03.22. 

Tennessee Jurisprudence, 10 Tenn. Juris., Employer and 
Employee, §§ 23, 27, 33; 26 Tenn. Juris., Workers’ Com- 
pensation, § 5. 


Law Reviews. 
Torts — Employer's Duty to Disclose Employee’s Illness, 
25 Tenn. L. Rev. 520 (1958). 
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NOTES TO DECISIONS 


Analysis 


. Validity of Section. 

. Employer Not under Statute — Rights of Employee. 

. Defenses of Which Noncomplying Employer Deprived. 
. Facts Negativing Employer's Liability. 


worm — 


mat, 


. Validity of Section. 

This section is not coercive, because it deprives the 
employer of some of his common law defenses, for the 
general assembly has the power to abolish such common 
law defenses. Scott v. Nashville Bridge Co., 143 Tenn. 86, 
223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 


2. Employer Not under Statute — Rights of Employee. 

The employee of one not operating under this law is 
entitled to damages only if his injury was proximately 
caused by some act or omission on the part of the employer 
or his agents amounting to negligence or want of reason- 
able care. Moore Coal Co. v. Brown, 166 Tenn. 516, 64 
S.W.2d 3, 1933 Tenn. LEXIS 109 (1933); Duncan v. Dickie 
Rector Lumber Co., 31 Tenn. App. 155, 212 S.W.2d 908, 
1948 Tenn. App. LEXIS 79 (Tenn. Ct. App. 1948). 


3. Defenses of Which Noncomplying Employer De- 
prived. 

lf an employer fails to comply with the Workers’ Com- 
pensation Law, he is deprived of the common law defenses 
of assumption of risk and contributory negligence, and the 
defense that the injury was due to the negligence of a fellow 
servant. Moore Coal Co. v. Brown, 166 Tenn. 516, 64 
S.W.2d 3, 1933 Tenn. LEXIS 109 (1933); Shoaf v. Fitzpat- 


Collateral References. 

Right to maintain action against fellow employee for 
injury or death covered by workers’ compensation. 21 
A.L.R.3d 845, 57 A.L.R.4th 888. 

Work-connected inefficiency or negligence as “miscon- 


rick, 104 F.2d 290, 1939 U.S. App. LEXIS 4129 (6th Cir. 
Tenn. 1939), cert. denied, 308 U.S. 620, 60 S. Ct. 295, 84 
L. Ed. 518, 1939 U.S. LEXIS 29 (Tenn. Dec. 11, 1939); 
Schroader v. Rural Educational Ass’n, 33 Tenn. App. 36, 
228 S.W.2d 491, 1950 Tenn. App. LEXIS 84 (Tenn. Ct. App. 
1950). 

Where defendant lessee of mining property was under 
duty to furnish props for use in mine and there was no 
evidence of negligence on part of codefendant who oper- 
ated mine for defendant, and where defendants had not 
complied with Workers’ Compensation Law or laws relative 
to mining, and employee working in mine was injured as 
result or failure to furnish props, judgment against defen- 
dant alone was sustained irrespective of whether codefen- 
dant was a servant or independent contractor, and even 
though it was contended that the injury was the result of the 
employee’s negligence. Layne v. Campbell, 31 Tenn. App. 
651, 219 S.W.2d 917, 1949 Tenn. App. LEXIS 76 (Tenn. Ct. 
App. 1949). 


4. Facts Negativing Employer’s Liability. 

Although assumption of risk could not be relied upon as 
an affirmative defense in case involving injury of employee 
where employer had elected not to come under Workers’ 
Compensation Law, the fact of superior knowledge on the 
part of employee of the particular circumstances existing at 
the time of injury and his control over the instrumentality 
Causing injury would serve to negative the liability of 
employer. Duncan v. Dickie Rector Lumber Co., 31 Tenn. 
App. 155, 212 S.W.2d 908, 1948 Tenn. App. LEXIS 79 
(Tenn. Ct. App. 1948). 


duct” barring unemployment compensation. 26 A.L.R.3d 
1356. 

Workers’ compensation: law enforcement officer's recov- 
ery for injury sustained during exercise or physical recre- 
ation activities. 44 A.L.R.5th 569. 


50-6-112. Actions against third persons — Attorney’s fees — Distribu- 
tion of recovery — Limitations period. [Applicable to 
injuries occurring both prior to and on and after July 1, 


2014.] 


(a) When the injury or death for which compensation is payable under this 
chapter was caused under circumstances creating a legal liability against some 
person other than the employer to pay damages, the injured worker, or the 
injured worker’s dependents, shall have the right to take compensation under 
this chapter, and the injured worker, or those to whom the injured worker’s 
right of action survives at law, may pursue the injured worker’s or their 
remedy by proper action in a court of competent jurisdiction against the other 
person. 

(b) In the event of a recovery from the other person by the worker, or those 
to whom the worker’s right of action survives, by judgment, settlement or 
otherwise, the attorney representing the injured worker, or those to whom the 
injured worker’s right of action survives, and effecting the recovery, shall be 
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entitled to a reasonable fee for the attorney’s services, and the attorney shall 
have a first lien for the fees against the recovery; provided, that if the employer 
has engaged other counsel to represent the employer in effecting recovery 
against the other person, then a court of competent jurisdiction shall, upon 
application, apportion the reasonable fee between the attorney for the worker 
and the attorney for the employer, in proportion to the services rendered. 
(c)(1) In the event of a recovery against the third person by the worker, or by 
those to whom the worker’s right of action survives, by judgment, settlement 
or otherwise, and the employer’s maximum liability for workers’ compensa- 
tion under this chapter has been fully or partially paid and discharged, the 
employer shall have a subrogation lien against the recovery, and the 
employer may intervene in any action to protect and enforce the lien. 

(2) In the event the net recovery by the worker, or by those to whom the 
worker’s right of action survives, exceeds the amount paid by the employer, 
and the employer has not, at the time, paid and discharged the employer’s 
full maximum liability for workers’ compensation under this chapter, the 
employer shall be entitled to a credit on the employer’s future liability, as it 
accrues, to the extent the net recovery collected exceeds the amount paid by 
the employer. 

(3) In the event the worker, or those to whom the worker’s right of action 
survives, effects a recovery, and collection of that recovery, from the other 
person, by judgment, settlement or otherwise, without intervention by the 
employer, the employer shall nevertheless be entitled to a credit on the 
employer’s future liability for workers’ compensation, as it accrues under 
this chapter, to the extent of the net recovery. 

(d)(1) The action against the other person by the injured worker, or those to 
whom the injured worker’s right of action survives, must be instituted in all 
cases within one (1) year from the date of injury. 

(2) Failure on the part of the injured worker, or those to whom the injured 
worker’s right of action survives, to bring the action within the one-year 

. period shall operate as an assignment to the employer of any cause of action 
in tort that the worker, or those to whom the worker’s right of action 
survives, may have against any other person for the injury or death, and the 
employer may enforce the cause of action in the employer’s own name or in 
the name of the worker, or those to whom the worker’s right of action 
survives, for the employer’s benefit, as the employer’s interest may appear, 
and the employer shall have six (6) months after the assignment within 
which to commence the suit. 

(3) If the cause of action described in subsection (a) arises in a jurisdiction 
other than this state and the other jurisdiction has a statute of limitations 
for personal injury and wrongful death greater than the one-year statute of 
limitations provided in this state, the court hearing the cause of action shall 
apply the statute of limitations that provides the injured worker, or those to 
whom the injured worker’s right of action survives, the greatest amount of 
time in which to institute an action. 

(4) Under no circumstances shall the negligent party described in subsec- 
tion (a) benefit from this subsection (d). 
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History. 

Acts 1919, ch. 123, § 14; Shan. Supp., 
§ 3608a163; Code 1932, § 6865; Acts 1949, ch. 
277, § 1; C. Supp. 1950, § 6865; Acts 1963, ch. 
333, § 1; impl. am. Acts 1980, ch. 534, § 1; 
T.C.A. (orig. ed.), § 50-914; Acts 1985, ch. 393, 


§ 2 


Textbooks. 

Tennessee Jurisprudence, 23 Tenn. Juris., 
Subrogation, § 4; 26 Tenn. Juris., Workers’ 
Compensation, §§ 34, 48-56. 


Law Reviews. 

Comparative Fault in Tennessee: Where Are 
We Going and Why Are We in this Handbas- 
ket?, 67 Tenn. L. Rev. 765 (2000). 
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Employer not liable for manager’s egregious 
misconduct (Timothy S. Bland and Licia M. 
Williams), 37 No. 10 Tenn. B.J. 17 (2001). 

Moving to Comparative Negligence in an Era 
of Tort Reform: Decisions for Tennessee (Carol 
A. Mutter), 57 Tenn. L. Rev. 199 (1990). 

Subrogation of Future Medical Payments 
(John A. Day), 36 No. 8 Tenn. B.J. 33 (2000). 

The OSHA Hazard Communication Standard 
(Gary C. Shockley), 25 No. 5 Tenn. B.J. 22 
(1989). 


Attorney General Opinions. 

Constitutionality of using presumptions to 
determine reasonableness of case management 
costs, OAG 98-084 (4/14/98). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Purpose and Effect of 1949 Amendment. 

. Construction and Interpretation. 

Suit Against Fellow Employee. 

Suit Against Co-employer. 

Compromise of Claims against Third Party. 

—Rights and Liabilities of Employer. 

. Extent of Rights Created. 

. Suit Against Third Party. 

10. —Limitation of Action. 

11. Suit against Employer by Third Party. 

12. Effect of Recovery on Employer’s Pay- 
ments. 

13. Recovery under Federal Tort Claims Act. 

14. Malpractice. 

15. Subrogation of Employer. 

16. Attorney’s Fees. 

17. General Contractor. 

18. Guarantor. 

19. Statutory Employer. 

20. Loss of Consortium Claim. 

21. Future Liability Credit. 


OONAMTAWNHE 


1. Constitutionality. 

Fact that suit by workers’ compensation re- 
cipient against manufacturers and supplier of 
equipment for personal injuries sustained from 
explosion of equipment during course of em- 
ployment was governed by limitation of this 
section, rather than applicable general limita- 
tion of § 28-3-104, did not constitute unlawful 
discrimination prohibited by Tenn. Const., art. 
XI, § 8 or equal protection clause of U.S. 
Const., amend. 14. Dobbins v. Terrazzo Ma- 
chine & Supply Co., 479 S.W.2d 806, 1972 Tenn. 
LEXIS 401 (Tenn. 1972). 


2. Purpose and Effect of 1949 Amendment. 

The 1949 amendment was undoubtedly en- 
acted for the purpose of changing the statute as 
it then stood by: (1) allowing the injured parties 
to receive from the employer the amount 
awarded by the statute; and (2) at the same 


time assert his claim against the third party as 
an alleged wrongdoer for the full measure of 
damages suffered with (3) the employer having 
a lien upon the recovery or settlement to the 
extent of the amount paid by such employer to 
the employee or his dependents under the pro- 
visions of the Workers’ Compensation Law; and 
(4) if the employee or his dependents had not 
asserted claim against the third party within 
one year, then, by way of subrogation the right 
is given to the employer to recover from such 
third party damages in an amount not to ex- 
ceed the amount paid or payable by that em- 
ployer to its employee, or dependents. Millican 
v. Home Stores, Inc., 197 Tenn. 93, 270 S.W.2d 
372, 1954 Tenn. LEXIS 458 (1954). 


3. Construction and Interpretation. 

This section is not a “real party in interest” 
statute. Kimbrell v. United States, 306 F.2d 98, 
1962 U.S. App. LEXIS 4475 (6th Cir. Tenn. 
1962). 

Workers’ compensation is the exclusive rem- 
edy except where the injury is caused by a third 
party. McAlister v. Methodist Hospital of Mem- 
phis, 550 S.W.2d 240, 1977 Tenn. LEXIS 535 
(Tenn. 1977). 

Nothing in this section may be construed to 
evince a legislative intent that an employer 
may ever be classified as a third person without 
doing violence to the plain language which 
permits common-law suits against “some per- 
son other than an employer.” McAlister v. 
Methodist Hospital of Memphis, 550 S.W.2d 
240, 1977 Tenn. LEXIS 535 (Tenn. 1977). 

The Products Liability Act, specifically T.C.A. 
§ 29-28-103, does not in any sense repeal, 
revive or amend T.C.A. § 50-6-112. Hawkins v. 
D & J Press Co., 527 F. Supp. 386, 1981 U.S. 
Dist. LEXIS 16194 (E.D. Tenn. 1981). 

The general assembly employed the singular 
form of “person” in referring to a tortious third 
party knowing that one or multiple suits could 
be filed by the employee against alleged tort- 
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feasors. Plough, Inc. v. Premier Pneumatics, 
Inc., 660 S.W.2d 495, 1983 Tenn. App. LEXIS 
619 (Tenn. Ct. App. 1983). 

The action against third persons contem- 
plated, and provided for, by T.C.A. § 50-6-112 is 
in tort and includes all types of relations creat- 
ing the duty of the tort-feasor, such as automo- 
bile and general negligence cases, products 
lability cases, medical malpractice cases and 
federal tort claims act cases. Plough, Inc. v. 
Premier Pneumatics, Inc., 660 S.W.2d 495, 
1983 Tenn. App. LEXIS 619 (Tenn. Ct. App. 
1983). 

T.C.A. § 50-6-112 is clear and unambiguous 
that for a period of one year from the date that 
the cause of action accrues, the employee or 
those to whom his right of action survives, can 
institute suit against allegedly liable third par- 
ties, and at the expiration of the one year, the 
claim of the employee is assigned to the em- 
ployer. Craig v. R.R. Street & Co., 794 S.W.2d 
351, 1990 Tenn. App. LEXIS 12 (Tenn. Ct. App. 
1990). 

“Kmployer” refers to any party who may be 
liable for workers’ compensation benefits pur- 
suant to T.C.A. § 50-6-113(a). Campbell v. Dick 
Broadcasting Co., 883 S.W.2d 604, 1994 Tenn. 
LEXIS 254 (Tenn. 1994). 

The “credit on the employer’s future liability” 
as used in T.C.A. § 50-6-112(c)(2) and (3) does 
not encompass future medical payments when 
the parties have settled the case for a lump sum 
award. Graves v. Cocke County, 24 S.W.3d 285, 
2000 Tenn. LEXIS 369 (Tenn. 2000). 


4, Suit Against Fellow Employee. 

Under provisions of this section limiting ac- 
tion by employee for injuries to “some person 
other than employer” and giving right of sub- 
rogation to employer and his insurance carrier, 
employee could not hold fellow employee liable 
for injuries resulting from automobile accident 
which occurred while both were acting in con- 
cert within scope and course of their employ- 
ment and while plaintiff was a guest passenger 
in automobile operated by defendant. Majors v. 
Moneymaker, 196 Tenn. 698, 270 S.W.2d 328, 
1954 Tenn. LEXIS 441 (1954). 

Co-employee causing injury to fellow em- 
ployee while acting in course of employment 
was not a third person who might be sued 
under this section. Sturkie v. Bottoms, 203 
Tenn. 237, 310 S.W.2d 451, 1958 Tenn. LEXIS 
295 (1958). 

Where injured employee sued co-employee 
for damages in common law action and there- 
after dismissed suit after receiving $3,500 from 
co-employee under covenant not to sue, em- 
ployer was entitled to credit for such sum 
received by the injured employee in workers’ 
compensation proceedings against employer. 
Sturkie v. Bottoms, 203 Tenn. 237, 310 S.W.2d 
451, 1958 Tenn. LEXIS 295 (1958). 

Aco-employee who causes injury while acting 
outside the course of his employment is not 
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protected from liability in common-law actions 
arising out of the injury. Taylor v. Linville, 656 
S.W.2d 368, 1983 Tenn. LEXIS 714 (Tenn. 
1983). 

Neither the Workers’ Compensation Law, 
T.C.A. § 50-6-101 et seq., nor the federal labor 
laws, nor the employee’s failure to make use of 
the grievance procedure barred employee’s tort 
actions against another employee. Blair v. Al- 
lied Maintenance Corp., 756 S.W.2d 267, 1988 
Tenn. App. LEXIS 317 (Tenn. Ct. App. 1988). 


5. Suit Against Co-employer. 

Where plaintiff was employee of supplier of 
temporary manpower and was supplied to de- 
fendant who requested some temporary day 
labor, defendant was a co-employer with the 
employment agency at the time of plaintiffs 
injury and plaintiff was limited to a cause of 
action under the Workers’ Compensation Law, 
T.C.A. § 50-6-101 et seq., and precluded from 
bringing an action in negligence against defen- 
dant. Bennett v. Mid-South Terminals Corp., 
660 S.W.2d 799, 1983 Tenn. App. LEXIS 627 
(Tenn. Ct. App. 1983). 

The definition of “employer” under the Work- 
ers’ Compensation Law, T.C.A. § 50-6-101 et 
seq., which includes the compensation insur- 
ance carrier, also includes the employees of the 
insurance carrier. Spears v. Morris & Wallace 
Elevator Co., 684 S.W.2d 620, 1984 Tenn. App. 
LEXIS 3047 (Tenn. Ct. App. 1984). 


6. Compromise of Claims against Third 
Party. 

This section, by necessary implication, au- 
thorizes the employee to settle with the third 
party without suit. Millican v. Home Stores, 
Inc., 197 Tenn. 93, 270 S.W.2d 372, 1954 Tenn. 
LEXIS 458 (1954). 

Widow was empowered under § 20-5-106 to 
maintain suit for benefit of herself and minor 
child against third parties for tort causing 
worker’s death and may compromise these 
claims without suit, and such compromise did 
not have to be postponed until after a final 
determination of employer’s liability under 
Workers’ Compensation Law. Millican v. Home 
Stores, Inc., 197 Tenn. 93, 270 S.W.2d 372, 1954 
Tenn. LEXIS 458 (1954). 

In considering legal effect of settlement with 
third parties by widow of workman as affects 
liability of employer to widow and child under 
Workers’ Compensation Law for same accident, 
Workers’ Compensation Law is to be construed 
liberally in favor of persons entitled to its 
benefits. Millican v. Home Stores, Inc., 197 
Tenn. 93, 270 S.W.2d 372, 1954 Tenn. LEXIS 
458 (1954). 

Workers’ compensation insurer who paid 
medical expenses to employee in excess of em- 
ployer’s statutory liability was entitled by sub- 
rogation to recover from third party tortfeasor 
the excess payments under compensation act 
by legal subrogation and under the policy by 
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conventional subrogation since it had an in- 
dorsement providing for these excess payments 
regardless of settlement between employee and 
tortfeasor. United States Fidelity & Guaranty 
Co. v. Elam, 198 Tenn. 194, 278 S.W.2d 698, 
1955 Tenn. LEXIS 363 (1955). 

The Tennessee workers’ compensation stat- 
ute does not require the employee to obtain the 
ratification of the employer before making a 
settlement with a third-party tortfeasor, but it 
clearly obligates the employee to repay the 
employer all compensation advanced and to 
credit any future compensation due, up to the 
full amount of the proceeds of any settlement. 
Aetna Casualty & Surety Co. v. Gilreath, 625 
S.W.2d 269, 1981 Tenn. LEXIS 510 (Tenn. 
1981). 


7. —Rights and Liabilities of Employer. 

Where widow settles with third parties 
whose tort caused death of worker husband, 
before final determination of employer’s liabil- 
ity under Workers’ Compensation Law, em- 
ployer remains liable to full extent under Work- 
ers’ Compensation Law but is entitled to credit 
against his liability equal to amount actually 
collected by widow from third parties. Millican 
v. Home Stores, Inc., 197 Tenn. 93, 270 S.W.2d 
372, 1954 Tenn. LEXIS 458 (1954). 

The legislative intent is to reimburse an 
employer for payments made under a workers’ 
compensation award for “the net recovery” ob- 
tained by the employee or those to whom his 
right of action survives, to the extent of the 
employer’s total obligation under the Workers’ 
Compensation Law. Beam vy. Maryland Casu- 
alty Co., 477 S.W.2d 510, 1972 Tenn. LEXIS 391 
(Tenn. 1972). 

In a workers’ compensation dispute, an in- 
jured employee was not required to obtain the 
approval of an employer when settling a case 
with a third-party tortfeasor, even though the 
employer had a subrogated lien under T.C.A. 
§ 50-6-112. Cooper v. Logistics Insight Corp., 
395 S.W.3d 632, 2013 Tenn. LEXIS 12 (Tenn. 
Jan. 16, 2013). 


8. Extent of Rights Created. 

Under this section, the employee may sue 
and recover from a negligent third party and 
the employer who has paid or become obligated 
to pay compensation has a right of subrogation 
against the third party, but this section does 
not provide for a right of setoff, counterclaim, 
contribution or indemnity in favor of the third 
party. Trammell v. Appalachian Electric Co- 
operative, 1385 F. Supp. 512, 1955 U.S. Dist. 
LEXIS 2610 (D. Tenn. 1955). 

Where: (1) principal contractor, subcontrac- 
tor and subcontractor’s injured employee were 
all citizens of Tennessee; (2) contract of employ- 
ment between employee and subcontractor was 
executed in Tennessee; (3) both principal con- 
tractor and subcontractor had complied with 
Tennessee Compensation Act; and (4) employee 
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was injured in another state under circum- 
stances which would have been compensable in 
Tennessee, Tennessee Workers’ Compensation 
Law provided exclusive remedy in courts of 
Tennessee and suit against principal contractor 
based on common law negligence would be 
barred if Tennessee Workers’ Compensation 
Law was pleaded as a defense. Hudnall v.S & 
W Constr. Co. of Tennessee, Inc., 60 Tenn. App. 
743, 451 S.W.2d 858, 1969 Tenn. App. LEXIS 
343 (Tenn. Ct. App. 1969). 


9. Suit Against Third Party. 

Administrator of deceased worker could 
maintain suit against third party whose alleged 
negligence caused the death of the worker, even 
though there was pending an action by the 
widow against the employer’s insurance carrier 
in which carrier had acknowledged liability. 
Trammell v. Appalachian Electric Co-operative, 
135 F. Supp. 512, 1955 U.S. Dist. LEXIS 2610 
(D. Tenn. 1955). 

Where defendant was a cotort-feasor with 
employer, the fact that workers’ compensation 
payments were received will not release defen- 
dant. Cart v. Coal Creek Mining & Mfg. Co., 153 
F,. Supp. 330, 1957 U.S. Dist. LEXIS 3240 (D. 
Tenn. 1957). 

Where plaintiff, a maintenance mechanic, 
had suffered chronic lymphocytic leukemia, al- 
legedly from exposure to radioactive and toxic 
substances and materials, and was shown by 
the record to be an employee of an independent 
contractor conducting the Oak Ridge opera- 
tions of the atomic energy commission, he was 
not limited to remedies under Tennessee Work- 
ers’ Compensation Law but could maintain 
common law action against United States as 
third party tort-feasor. Mahoney v. United 
States, 216 F. Supp. 523, 1962 U.S. Dist. LEXIS 
6118 (E.D. Tenn. 1962). 

Where widow was receiving compensation 
benefits under Illinois law for death of her 
husband, employee of tower erector, she could 
not recover from prime contractor on theory 
that the tower erector was negligent and prime 
contractor was his employer and liable under 
doctrine of respondeat superior, since under 
both Illinois and Tennessee law the prime con- 
tractor was not a third party. Mooney v. Stain- 
less, Inc., 338 F.2d 127, 1964 U.S. App. LEXIS 
4741 (6th Cir. Tenn. 1964), cert. denied, 381 
U.S. 925, 85 S. Ct. 1561, 14 L. Ed. 2d 684, 1965 
U.S. LEXIS 11738 (1965). 

Where under the contract between defendant 
and plaintiffs immediate employer, the latter 
furnished men to work under the direction and 
control of defendant’s representatives recon- 
structing generating station, plaintiff work- 
man, having collected compensation from his 
immediate employer’s insurance carrier for in- 
juries suffered on the reconstruction project, 
must be treated and considered as an employee 
of defendant and cannot be permitted to sue his 
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ultimate employer at common law. Clower v. 
Memphis Light, Gas & Water Div., 54 Tenn. 
App. 716, 394 S.W.2d 718, 1965 Tenn. App. 
LEXIS 288 (Tenn. Ct. App. 1965). 

Where death of an employee was caused by 
the combined negligence of the employer and a 
third party, damages for the wrongful death of 
such employee will be apportioned between the 
employer and such third party, notwithstand- 
ing the fact that the employer had previously 
paid full workers’ compensation to such em- 
ployee’s widow. Brogdon v. Southern R. Co., 253 
F. Supp. 676, 1966 U.S. Dist. LEXIS 7751 (E.D. 
Tenn. 1966), aff'd, 384 F.2d 220, 1967 U.S. App. 
LEXIS 5157 (6th Cir. Tenn. 1967). 

Where attorney for injured employee and 
compensation carrier agreed that it would not 
be necessary for carrier to file intervening pe- 
tition in suit by employee against third party 
tort-feasor but that attorney would protect car- 
rier’s rights, and that with respect to portion of 
judgment for which carrier would be entitled to 
subrogation attorney would hold same for ben- 
efit of carrier, carrier was entitled to maintain 
separate action for interest on such portion of 
judgment from date of judgment after amount 
of subrogation claim had been paid even though 
carrier had not filed subrogation claim. Berke v. 
Reliance Ins. Co., 62 Tenn. App. 94, 459 S.W.2d 
172, 1969 Tenn. App. LEXIS 274 (Tenn. Ct. 
App. 1969). 

Where defendant is found not to be a princi- 
pal contractor under § 50-6-113, he may be 
sued as a “third person” under this section. 
Womble v. J. C. Penney Co., 431 F.2d 985, 1970 
U.S. App. LEXIS 7337 (6th Cir. Tenn. 1970). 

Where claimant was a hospital employee who 
suffered injury arising out of and in the course 
of her employment, and subsequently was ad- 
mitted to the employer hospital where her 
injury was aggravated by negligent treatment, 
she was barred from suing the hospital at 
common law for any injury incurred while she 
was a patient, since the hospital was her em- 
ployer and not a third party. McAlister v. Meth- 
odist Hospital of Memphis, 550 S.W.2d 240, 
1977 Tenn. LEXIS 535 (Tenn. 1977). 

A workers’ compensation insurance carrier 
and its employee cannot be classified as a “third 
party” and a plaintiff who has received benefits 
from an insurance carrier under the Workers’ 
Compensation Law, T.C.A. § 50-6-101 et seq., 
may not maintain a suit against the carrier and 
its employee in tort. Spears v. Morris & Wallace 
Elevator Co., 684 S.W.2d 620, 1984 Tenn. App. 
LEXIS 3047 (Tenn. Ct. App. 1984). 

Where the defendant contractor had a degree 
of control over, and involvement in, the work 
performed by subcontractor not normally found 
in a customer-independent contractor relation- 
ship, the contractor was acting as a principal 
contractor in its relationship with the subcon- 
tractor, and as such, is protected from third- 
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party liability. Manis v. Erwin Utils., 661 F. 
Supp. 3 (E.D. Tenn. 1986). 

Defendant’s status as independent contrac- 
tor did not place it outside the purview of T.C.A. 
§ 50-6-112 because it was performing a non- 
delegable duty of the workers’ compensation 
carrier when it failed to pay plaintiffs claim. 
Davis v. Alexsis, Inc., 2 S.W.3d 228, 1999 Tenn. 
App. LEXIS 203 (Tenn. Ct. App. 1999), review 
or rehearing denied, — S.W.3d —, 1999 Tenn. 
LEXIS 449 (Tenn. Sept. 13, 1999). 

After the workers’ compensation claim of an 
employee of a real estate and auction company 
was settled, the employee’s common law tort 
claims against the employer’s managing broker 
were dismissed because T.C.A. § 50-6-108(a) 
limited the employee’s rights and remedies to 
the workers’ compensation settlement, as the 
employee was injured in the course of the 
employee’s employment while assisting the 
managing broker of the company to move cattle 
panels on the managing broker’s personal farm. 
However, the employee was permitted, under 
T.C.A. § 50-6-112(a), to maintain common law 
tort claims against the managing broker’s adult 
child, who was called to assist after the injury 
occurred, because the adult child was not an 
affiliate, officer, director, employee, agent or 
representative of the employer when the em- 
ployee sustained injuries and the adult child 
did not come within the terms of the release 
which the employee signed. Ridenour v. Car- 
man, — 8.W.3d —, 2013 Tenn. App. LEXIS 180 
(Tenn. Ct. App. Mar. 15, 2013), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 691 (Tenn. 
Aug. 14, 2013). 


10. —Limitation of Action. 

Workers’ compensation recipient must bring 
action against nonresident third party tort- 
feasor in another state within one year after 
the injury or as a matter of law the cause of 
action is assigned to his employer, since the 
general tolling of § 28-2-111(a) in reference to 
nonresidents does not apply. Willis v. Weil 
Pump Co., 130 F. Supp. 896, 1954 U.S. Dist. 
LEXIS 2281 (D.N.Y. 1954), affd, 222 F.2d 261, 
1955 U.S. App. LEXIS 3797 (2d Cir. N.Y. 1955). 

The Mississippi statute of limitations and not 
the limitation of this section would govern an 
action by an injured Tennessee employee 
against a third party for injuries received in an 
accident occurring in Mississippi. Graham v. 
Red Ball Motor Freight, Inc., 262 F. Supp. 49, 
1966 U.S. Dist. LEXIS 7485 (N.D. Miss. 1966). 

The Workers’ Compensation Law is for the 
benefit of employees primarily and for employ- 
ers and their insurance carriers next and the 
assignment to the employer by action of law is 
not available to an alleged negligent third party 
as a defense to an action brought by the em- 
ployee after one year from the date of injury. 
Graham v. Red Ball Motor Freight, Inc., 262 F. 
Supp. 49, 1966 U.S. Dist. LEXIS 7485 (N.D. 
Miss. 1966). 
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Where an involved injury provided benefits 
to an injured person under the Workers’ Com- 
pensation Law, the action against the third- 
party wrongdoer was controlled by state stat- 
ute providing that period of limitation ran from 
date of injury. Williams v. Singer Co., 457 F.2d 
799, 1972 U.S. App. LEXIS 10675 (6th Cir. 
Tenn. 1972). 

Suit by workers’ compensation recipient 
against manufacturers and supplier of equip- 
ment for injuries sustained during the course of 
employment was governed by limitation of this 
section rather than that of § 28-3-104. Dobbins 
v. Terrazzo Machine & Supply Co., 479 S.W.2d 
806, 1972 Tenn. LEXIS 401 (Tenn. 1972). 

If the one-year limitation in this section has 
not expired, a products liability action under 
this section may be brought but is subject to the 
10-year limitation of § 29-28-103. Hawkins v. D 
& J Press Co., 527 F. Supp. 386, 1981 U.S. Dist. 
LEXIS 16194 (E.D. Tenn. 1981). 

Where injury, resulting in wrongful death, 
for which suit was brought occurred more than 
one year prior to the institution of the suit, suit 
was barred by T.C.A. § 50-6-112(d) as well as 
T.C.A. § 28-3-104 and there is no conflict be- 
tween these provisions. Craig v. R.R. Street & 
Co., 794 S.W.2d 351, 1990 Tenn. App. LEXIS 12 
(Tenn. Ct. App. 1990). 

The general assembly intended for the em- 
ployer or the workers’ compensation carrier to 
proceed with its assigned claim within 18 
months of the date the cause of action accrues. 
Craig v. R.R. Street & Co., 794 S.W.2d 351, 1990 
Tenn. App. LEXIS 12 (Tenn. Ct. App. 1990). 

Where warranty action was based on an 
injury compensable under the Workers’ Com- 
pensation Law, T.C.A. § 50-6-101 et seq., occur- 
ring under circumstances creating legal liabil- 
ity in a third party, the specific statute of 
limitations of T.C.A. § 50-6-112 controlled over 
the general statute of limitations in T.C.A. 
§ 47-2A-506. Lambert v. Invacare Corp., 985 
S.W.2d 446, 1998 Tenn. App. LEXIS 588 (Tenn. 
Ct. App. 1998). 

Trial court erred in granting a trucking com- 
pany’s motion for summary judgment as it 
related to an employer because the rendering of 
an employee’s complaint as void ab initio oper- 
ated as an assignment of the employee’s cause 
of action to the employer, providing the em- 
ployer with six months within which to file its 
complaint, and the employer filed its complaint 
to recover worker’s compensation benefits paid 
to the employee prior to the assignment. Duffer 
v. Keystops, LLC, — 8.W.3d —, 2012 Tenn. App. 
LEXIS 530 (Tenn. Ct. App. July 31, 2012). 


11. Suit against Employer by Third Party. 

Where a third party is found liable for inju- 
ries to a worker, the third party may not then 
seek indemnity from the worker’s employer 
even though the employer himself is liable for 
the injuries under the Workers’ Compensation 
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Law, although such a claim could be based on 
an otherwise valid expressed contract of indem- 
nity. Rupe v. Durbin Durco, Inc., 557 S.W.2d 
742, 1976 Tenn. App. LEXIS 269 (Tenn. Ct. 
App. 1976). 


12. Effect of Recovery on Employer’s Pay- 
ments. 

Where employee recovered against third 
party tort-feasor and amount of recovery was 
credited to the employer against his liability to 
the employee with the remainder of the amount 
due under the compensation statute to be paid 
in weekly installments, such installment pay- 
ments should have been deferred until the sum 
total of the weekly credits that would have 
accrued from the date of the injury would have 
been equal to the net credit from the recovery 
from the third party tort-feasor. Reece v. York, 
199 Tenn. 592, 288 S.W.2d 448, 1956 Tenn. 
LEXIS 358 (1956). 

Where employee recovered against third 
party tort-feasor and amount of recovery cred- 
ited to the employer against liability to em- 
ployee with the remainder of the amount due 
under the compensation statute to be paid in 
weekly installments, contention of employee 
that to defer payment of weekly installments 
until the amount of weekly credits accrued 
amounted to the net credit from the tort-feasor 
would deprive employer of right to bring suit 
against tort-feasor by reason of limitation of 
this section was without merit. Reece v. York, 
199 Tenn. 592, 288 S.W.2d 448, 1956 Tenn. 
LEXIS 358 (1956). 

Awoman may legally make a settlement with 
third party tort-feasor without suit or before 
intervention by employer in a suit where insur- 
ance carrier did not give notice to defendant 
tort-feasor of its claim until after settlement by 
worker and tort-feasor. Employers Liability As- 
surance Corp. v. St. Louis & S. F. R., 497 S.W.2d 
249, 1972 Tenn. App. LEXIS 292 (Tenn. Ct. 
App. 1972). 


13. Recovery under Federal Tort Claims 
Act. 

Employee of subcontractor injured at govern- 
ment ordinance plant was not barred from 
recovery against the U.S. government under 
the federal Tort Claims Act (28 U.S.C. § 2671 
et seq.) merely because he had received com- 
pensation under the Tennessee Workers’ Com- 
pensation Law since this section expressly pro- 
vides that an injured worker may take 
compensation under the compensation statute 
and also sue for recovery against a third party 
responsible for his injury. Pierce v. United 
States, 142 F. Supp. 721, 1955 U.S. Dist. LEXIS 
2165 (D. Tenn. 1955), affd, 235 F.2d 466, 1956 
U.S. App. LEXIS 3887 (6th Cir. Tenn. June 29, 
1956). 

This section did not preclude action of em- 
ployee against United States under federal Tort 
Claims Act (28 U.S.C. § 2674) for damages 
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suffered in automobile accident which with the 
consent of the employer was filed more than a 
year after the alleged tortious injury occurred. 
Kimbrell v. United States, 306 F.2d 98, 1962 
U.S. App. LEXIS 4475 (6th Cir. Tenn. 1962). 


14. Malpractice. 

Where injury to worker was aggravated by 
improper treatment by physician, employed by 
employer on a fee basis, injured employee could 
bring action against the physician for malprac- 
tice, notwithstanding that he received compen- 
sation under the act. Garrison v. Graybeel, 202 
Tenn. 567, 308 S.W.2d 375, 1957 Tenn. LEXIS 
442 (1957). 

The provisions of T.C.A. § 29-26-119 of the 
former Medical Malpractice Review Board and 
Claims Act did not repeal or directly deal with 
the terms of T.C.A. § 50-6-112 that grant em- 
ployers a subrogation lien for benefits paid or 
payable under the Workers’ Compensation 
Law. Nance v. Westside Hospital, 750 S.W.2d 
740, 1988 Tenn. LEXIS 52 (Tenn. 1988), rehear- 
ing denied, 750 S.W.2d 740, 1988 Tenn. LEXIS 
305 (Tenn. 1988). 


15. Subrogation of Employer. 

An employer who provides payment of medi- 
cal expenses in excess of his statutory liability 
under § 50-6-204 is not an intermeddler or 
volunteer so as to bar his insurer from subro- 
gation for these payments against a third party 
tert-feasor since there is a moral obligation and 
it supplies good will, it is within the legislative 
intention, and in keeping with public policy. 
United States Fidelity & Guaranty Co. v. Elam, 
198 Tenn. 194, 278 S.W.2d 693, 1955 Tenn. 
LEXIS 363 (1955). 

Insurance carrier was entitled to reimburse- 
ment for total net settlement by third party for 
wrongful death of employee where net settle- 
ment was less than insurer’s total obligation for 
workers’ compensation benefits and trial court 
improperly restricted recovery to widow’s por- 
tion on theory that subrogation rights did not 
extend to portion of decedent’s surviving chil- 
dren who did not receive compensation ben- 
efits. Beam v. Maryland Casualty Co., 477 
S.W.2d 510, 1972 Tenn. LEXIS 391 (Tenn. 
1972). 

This section, authorizing an employer to in- 
tervene in an action to protect and enforce its 
subrogation lien, does not give right to the third 
person, against whom suit is brought by the 
employee, to require the employer or its insurer 
to be joined as a real party in interest to the 
action. McCoy v. Wean United, Inc., 67 F.R.D. 
491, 1973 U.S. Dist. LEXIS 10477 (D. Tenn. 
1973). 

T.C.A. § 50-6-112 imposes an implied duty 
upon the part of an employee’s: attorney to 
recognize the employer’s lien, when known to 
him, and when no other attorney represents the 
employer’s subrogation interest, in the event of 
a recovery against a third-party tortfeasor by 
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“judgment, settlement or otherwise” and to 
disburse the proceeds of such recovery in accord 
with the rights of all parties declared therein. 
Aetna Casualty & Surety Co. v. Gilreath, 625 
S.W.2d 269, 1981 Tenn. LEXIS 510 (Tenn. 
1981). 

The right of subrogation declared in this 
section is a right that vests in every insurance 
company that pays benefits to an injured 
worker, and attaches as a matter of statutory 
law, to the recovery of the injured worker 
against tortfeasors, “by judgment, settlement 
or otherwise.” Aetna Casualty & Surety Co. v. 
Gilreath, 625 S.W.2d 269, 1981 Tenn. LEXIS 
510 (Tenn. 1981). 

Nothing in T.C.A. § 50-6-112, or elsewhere in 
the Workers’ Compensation Law, T.C.A. § 50- 
6-101 et seq., allows an employee to circumvent 
the employer’s statutory subrogation lien by 
entering into a settlement with a third party, 
even though the employer’s rights to sue the 
third party had been preserved. Heggie v. Cum- 
berland Electric Membership Corp., 790 S.W.2d 
284, 1990 Tenn. App. LEXIS 51 (Tenn. Ct. App. 
1990). 

Where an injured employee who had been 
paid workers’ compensation and subsequently 
recovered a judgment against a third party, the 
net proceeds of which exceeded the employer’s 
subrogation claim, a pro rata portion of the cost 
and attorneys fees could not be charged 
against the subrogation claim. Breedlove v. 
Niagara Cold Drawn South, 813 S.W.2d 467, 
1991 Tenn. App. LEXIS 161 (Tenn. Ct. App. 
1991), appeal denied, State v. Gardner, 1991 
Tenn. LEXIS 161 (Tenn. Apr. 15, 1991). 

A workers’ compensation insurance carrier 
was not entitled to an award against the pro- 
ceeds of a settlement between a deceased work- 
ers’ personal representative and the workers’ 
uninsured motorist (UM) insurer since the UM 
insurer’s liability was not a legal liability for 
the worker’s death but, rather, was a liability in 
contract determined by the terms of the insur- 
ance agreement and, as subrogee of the worker, 
the workers’ compensation carrier had no inde- 
pendent cause of action against the UM in- 
surer. Hudson ex rel. Hudson v. Hudson Mun. 
Contractors, 898 S.W.2d 187, 1995 Tenn. 
LEXIS 188 (Tenn. 1995). 

In tort action for personal injuries, employ- 
er’s workers’ compensation carrier is entitled to 
enforcement of a subrogation claim for benefits 
paid to an employee, where at trial, fault was 
attributed to the employee and the employer; 
T.C.A. § 50-6-112 creating the subrogation 
claim does not by its terms condition the claim 
upon the employee obtaining a full recovery of 
damages sustained, but rather the subrogation 
lien attaches to the net recovery collected and 
secures the amount paid by the employer or the 
amount of the employer’s future liability, as it 
accrues. Castleman v. Ross Eng’g, 958 S.W.2d 
720, 1997 Tenn. LEXIS 626 (Tenn. 1997). 
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The “credit on the employer’s future liability” 
as used in T.C.A. § 50-6-112(c)(2) and (3) does 
not encompass future medical payments when 
the parties have settled the case for a lump sum 
award. Graves v. Cocke County, 24 S.W.3d 285, 
2000 Tenn. LEXIS 369 (Tenn. 2000). 

The “made whole doctrine,” which refers to 
the injured party receiving full compensation 
for losses as a prerequisite for allowing an 
insurer to exercise its subrogation rights, does 
not apply to workers’ compensation cases. 
Graves v. Cocke County, 24 S.W.3d 285, 2000 
Tenn. LEXIS 369 (Tenn. 2000). 

In contrast to Hunley v. Silver Furniture Mfg. 
Co., 38 S.W.3d 555, 2001 Tenn. LEXIS 112, the 
workers’ compensation statutes provide for 
compensating a deceased worker’s spouse with 
death benefits; thus, the purpose of the statu- 
tory subrogation lien, i.e. to prevent a double 
recovery, is present when an employee’s surviv- 
ing spouse obtains a wrongful death recovery 
from a third-party tortfeasor but is absent 
when an employee’s spouse obtains a recovery 
on a claim for loss of consortium. Correll v. E.I. 
Dupont de Nemours & Co., 207 S.W.3d 751, 
2006 Tenn. LEXIS 1001 (Tenn. 2006). 

Employer was entitled to a subrogation lien 
under T.C.A. § 50-6-112, representing amounts 
previously paid to the employee or on his be- 
half, because under the statute the employer 
was entitled to a subrogation lien against the 
employee’s third-party recovery if the employer 
had fully or partially paid and discharged its 
maximum workers’ compensation liability, and 
the employer partially paid and discharged its 
maximum workers’ compensation liability by 
paying workers’ compensation benefits. Hick- 
man v. Cont’l Baking Co., 143 S.W.3d 72, 2004 
Tenn. LEXIS 703 (Tenn. 2004). 

-Where the employee of a nursing home was 
injured in an automobile accident while her 
co-worker was driving to a training facility, the 
co-worker’s insurer settled a claim with the 
employee under the liability provision of the 
policy. The right of subrogation did not come 
into play, because there was no legal liability of 
any party other than the employer; the co- 
worker could not be held liable because both 
employees were subject to the workers’ compen- 
sation laws. Hubble v. Dyer Nursing Home, 188 
S.W.3d 525, 2006 Tenn. LEXIS 301 (Tenn. 
2006). 

Employer’s subrogation right under T.C.A. 
§ 50-6-112(c) extended to the wrongful death 
recovery that a deceased employee’s widow 
obtained in a products liability action filed by 
the employee in Georgia prior to his death; 
however, on remand, the trial court was to 
determine the portion of the recoveries attrib- 
utable to the widow’s loss of consortium claim 
to which the employer’s subrogation right did 
not extend. Correll v. E.I. Dupont de Nemours 
& Co., 207 S.W.3d 751, 2006 Tenn. LEXIS 1001 
(Tenn. 2006). 
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Need to prevent double recovery with respect 
to a wrongful death claim governed by Tennes- 
see law also exists when the wrongful death 
recovery is obtained under Georgia law; the 
employer’s right of subrogation under T.C.A. 
§ 50-6-112 applies in both instances; this is 
consistent with the result Georgia courts have 
reached concerning the subrogation interest 
employers are afforded by Georgia’s workers’ 
compensation statutes. Correll v. E.I. Dupont 
de Nemours & Co., 207 S.W.3d 751, 2006 Tenn. 
LEXIS 1001 (Tenn. 2006). 

Judgments for the third parties in a T.C.A. 
§ 50-6-112 suit were in error as although under 
the election of remedies doctrine, a widow who 
chose to receive workers’ compensation benefits 
under Iowa’s workers’ compensation laws could 
not then seek workers’ compensation benefits 
for that same injury in Tennessee, the employer 
could rely on § 50-6-112 in seeking subrogation 
benefits against the third-parties, who alleg- 
edly committed a tort resulting in the dece- 
dent’s death. Lacroix v. L.W. Matteson, Inc., 
393 S.W.3d 687, 2012 Tenn. App. LEXIS 342 
(Tenn. Ct. App. May 29, 2012), appeal denied, 
— $.W.3d —, 2012 Tenn. LEXIS 653 (Tenn. 
Sept. 19, 2012). 

If an employee or his survivors elect not to 
receive Tennessee workers’ compensation ben- 
efits but are entitled to same, they should still, 
under Tennessee’s statute, be allowed to take 
advantage of the provision in T.C.A. § 50-6-112 
allowing for a third party tort claim for the, 
same injury; and if the employee/survivors are 
entitled to maintain such an action, it follows 
that the employer can then maintain such an 
action between 12-18 months from the date of 
injury if the employee fails to file it within 12 
months, as the statute expressly provides. La- 
croix v. L.W. Matteson, Inc., 393 S.W.3d 687, 
2012 Tenn. App. LEXIS 342 (Tenn. Ct. App. 
May 29, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 653 (Tenn. Sept. 19, 2012). 


16. Attorney’s Fees. 

In action arising prior to 1963 amendment to 
this section and § 50-6-226, which inserted 
provisions relating to attorney’s fees, where 
employee’s widow recovered amount in excess 
of compensation which employer’s insurance 
carrier agreed to pay, attorneys fee with re- 
spect to amount subject to subrogation was to 
be fixed by court while, with respect to the 
excess, the contract between attorney and cli- 
ent governed the fee, and attorney’s fee on 
amount subject to subrogation could not be 
recouped from excess recovery going to em- 
ployee. Martin v. McMinnville, 51 Tenn. App. 
503, 369 S.W.2d 902, 1962 Tenn. App. LEXIS 
123 (Tenn. Ct. App. 1962). 

There is nothing in T.C.A. § 50-6-112 giving 
rise to a right of recovery of attorney’s fees by a 
plaintiff from the employer in connection with 
collection of a judgment against a third party. 
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Long v. General Aviation Service, Inc., 498 F. 
Supp. 78, 1980 U.S. Dist. LEXIS 14128 (E.D. 
Tenn. 1980). 

Claimant’s obligation to pay her former at- 
torney a 20 percent fee had not been extin- 
guished by law, and because this amount had 
explicitly been held to be reasonable by the trial 
court, claimant was liable to pay her former 
attorney the balance of $6,522 owed him for his 
services as her attorney in a workers’ compen- 
sation case. West v. C.B. Ragland Co., 842 
S.W.2d 251, 1992 Tenn. LEXIS 626 (Tenn. 
1992). 

Where the total recovery in a third party 
action was less than the workers’ compensation 
benefits paid, in order to give effect to the 
statutory mandate of giving the employee’s 
attorney a first lien on the “recovery”, the 
attorney for an injured workman was awarded 
his reasonable attorney’s fees against the 
amount recovered from a third party. Miller v. 
Boswell, 844 S.W.2d 626, 1992 Tenn. App. 
LEXIS 524 (Tenn. Ct. App. 1992). 

Where the employer’s lawyer did not actively 
participate in the prosecution of the tort action, 
the employee’s attorney’s fee was to be charged 
against the entire recovery and was to reduce 
the employer’s subrogation claim by a pro rata 
amount. Summers v. Command Sys., 867 
S.W.2d 312, 1993 Tenn. LEXIS 414 (Tenn. 
1993). 

Employee was entitled to be reimbursed for 
the employer’s proportionate share of the attor- 
ney fees from the third-party suit. Hickman v. 
Cont] Baking Co., 148 S.W.3d 72, 2004 Tenn. 
LEXIS 703 (Tenn. 2004). 


17. General Contractor. 

Where a business enterprise undertakes to 
act as its own general contractor and contracts 
directly with subcontractors for various phases 
of construction on its own premises, such busi- 
ness enterprise is subject to the liability im- 
posed by the workers’ compensation law upon 
general contractors and, consequently, is en- 
titled to the immunities conferred by the same 
law. Fugunt v. Tennessee Valley Authority, 545 
F. Supp. 977, 1982 U.S. Dist. LEXIS 14126 
(E.D. Tenn. 1982). ; 


18. Guarantor. 

The guarantor of a self-insured employer’s 
obligations is entitled to the same immunity 
from suit afforded an insurer of an employer’s 
worker’s compensation obligations. Malkiewicz 
v. R.R. Donnelley & Sons Co., 794 S.W.2d 728, 
1990 Tenn. LEXIS 306 (Tenn. 1990). 

There is no principled distinction between 
the status of a workers’ compensation insurer 
and that of a guarantor who guarantees the 
employer’s financial ability to comply with the 
workers’ compensation statutes. Malkiewicz v. 
R.R. Donnelley & Sons Co., 794 S.W.2d 728, 
1990 Tenn. LEXIS 306 (Tenn. 1990). 
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19. Statutory Employer. 

The two tests employed to determine 
whether an employer-employee relationship is 
that of a statutory employer or an independent 
contractor are: (1) whether the work being 
performed by the contractor in question is the 
same type of work usually performed by the 
company or is part of the regular business of 
the company; and (2) whether the company has 
the right to control employees of the contractor. 
Barber v. Purina, 825 S.W.2d 96, 1991 Tenn. 
App. LEXIS 605 (Tenn. Ct. App. 1991). 

The provision in a contract purporting to 
establish that plaintiffs employer was an inde- 
pendent contractor was not dispositive of the 
issue of whether the defendant was a statutory 
employer. Barber v. Purina, 825 S.W.2d 96, 
1991 Tenn. App. LEXIS 605 (Tenn. Ct. App. 
1991). 

Where defendant had control over the nature 
of the dimensions of the work and the order of 
completion of the work, and the right to termi- 
nate the contract, defendant had more control 
than was necessary merely to insure that the - 
end result conformed to the plans and specifi- 
cations of the contract, indicating that defen- 
dant was a statutory employer. Barber v. Pu- 
rina, 825 S.W.2d 96, 1991 Tenn. App. LEXIS 
605 (Tenn. Ct. App. 1991). 

Trial court properly granted summary judg- 
ment to a general contractor’s auto insurer on a 
subrogee’s negligence claim because the injured 
employee and a co-worker, who was also the 
third-party tortfeasor, were employees of the 
subcontractor, the injured employee and the 
co-worker were acting in the course and scope 
of their employment for the subcontractor at 
the time of the injury, and, thus, the general 
contractor was the injured employee’s statutory 
employer. T.C.A. § 50-6-113; the injured em- 
ployee and the co-worker were additional in- 
sureds under the general contractor’s policy. 
Erie Ins. Exch. v. Columbia Nat’l Ins. Co., — 
S.W.3d —, 2013 Tenn. App. LEXIS 60 (Tenn. Ct. 
App. Jan. 30, 2013), appeal denied, Erie Ins. 
Exch. v. Columbia Nat'l Ins. Co., — S.W.3d —, 
2013 Tenn. LEXIS 673 (Tenn. Aug. 13, 2013). 


20. Loss of Consortium Claim. 

An employer’s right to subrogation does not 
extend to amounts recovered by the worker’s 
spouse for loss of consortium against a third- 
party tortfeasor; amounts collected by a spouse 
for a cause of action vested solely in that spouse 
are beyond the reach of the statutory subroga- 
tion lien provided for in T.C.A. § 50-6-112(c). 
Hunley v. Silver Furniture Mfg. Co., 38 S.W.3d 
555, 2001 Tenn. LEXIS 112 (Tenn. 2001). 

When the allocation of damages between an 
injured worker and the injured worker’s spouse 
is determined by settlement, a party may re- 
quest approval of the settlement from the court 
having jurisdiction over the third party claim; 
the court shall review the settlement to ensure 
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that the allocation of settlement proceeds be- 
tween the worker and the worker’s spouse is 
fair and reasonable. Hunley v. Silver Furniture 
Mfg. Co., 38 S.W.3d 555, 2001 Tenn. LEXIS 112 
(Tenn. 2001). 


21. Future Liability Credit. 

Employer was not entitled to a credit against 
future liability for medical expenses that were 
unknown or incalculable at the time of the trial 
of the workers’ compensation case, and the trial 
court correctly held that the employer’s credit 


Collateral References. 

Effect of Workers’ Compensation Act on right 
of third person tort-feasor to recover contribu- 
tion from employer of injured or killed worker. 
12 A.L.R. Fed. 616, 100 A.L.R.3d 350. 

Employer’s right of action for loss of services 
or the like against third person tortiously kill- 
ing or injuring employee. 4 A.L.R.4th 504. 

Malpractice, right of employer or insurer who 
has paid award to employee to maintain action 
against physician for. 28 A.L.R.3d 1066. 

Modern status of effect of state workers’ 
compensation act on right of third-person tort- 
feasor to contribution or indemnity from em- 
ployer of injured or killed workers. 100 
A.L.R.3d 350. 

Prejudicial effect of bringing to jury’s atten- 
tion fact that plaintiff in personal injury or 
death action is entitled to workers’ compensa- 
tion benefits. 69 A.L.R.4th 131. 

Remedy as between subcontractor and prin- 
cipal contractor (or independent contractor or 
contractee) in respect of workers’ compensation 
paid by one to employee injured through other’s 
negligence, where injured employee had no 
remedy apart from the act. 166 A.L.R. 1221. 
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against future liability did not apply to future 
medical expenses. Hickman y. Cont’l Baking 
Co., 143 S.W.3d 72, 2004 Tenn. LEXIS 703 
(Tenn. 2004). 

In a negligence case filed by a benefits claim- 
ant against a third-party tortfeasor, an em- 
ployer of the benefits claimant was not entitled 
to a subrogation lien under T.C.A. § 50-6-112 
for future medical expenses; they were not 
included in the employer’s future liability. Coo- 
per v. Logistics Insight Corp., 395 S.W.3d 632, 
2013 Tenn. LEXIS 12 (Tenn. Jan. 16, 2013). 


Right of employer or workers’ compensation 
carrier to lien against, or reimbursement out of, 
uninsured or underinsured motorist proceeds 
payable to employee injured by third party. 33 
A.L.R.5th 587. 

Right of tort-feasor to mitigate opponent’s 
damages for loss of earning capacity by show- 
ing that his compensation, notwithstanding 
disability, has been paid by his employer. 7 
A.L.R.3d 516. 

Rights and remedies where employee was 
injured by third person’s negligence. 19 A.L.R. 
766, 27 A.L.R. 493, 37 A.L.R. 838, 67 A.L.R. 
249, 88 A.L.R. 665, 106 A.L.R. 1040. 

Willful, wanton, or reckless conduct of coem- 
ployee as ground of liability despite bar of 
worker’s compensation law. 57 A.L.R.4th 888. 

Workers’ Compensation Acts, right to subro- 
gation under specific provisions of in relation to 
employees of independent contractors or sub- 
contractors. 58 A.L.R. 892, 105 A.L.R. 580, 151 
A.L.R. 1359. 

Workers’ Compensation Law, indemnity from 
manufacturer or vendor for liability under, for 
injury to employee by defective machine fur- 
nished employer. 37 A.L.R. 853. 


50-6-113. Liability of principal contractor, intermediate contractor or 
subcontractor. [Applicable to injuries occurring on and 


after July 1, 2014.] 


(a) Aprincipal contractor, intermediate contractor or subcontractor shall be 
liable for compensation to any employee injured while in the employ of any of 
the subcontractors of the principal contractor, intermediate contractor or 
subcontractor and engaged upon the subject matter of the contract to the same 
extent as the immediate employer. 

(b) Any principal contractor, intermediate contractor or subcontractor who 
pays compensation under subsection (a) may recover the amount paid from 
any person who, independently of this section, would have been liable to pay 
compensation to the injured employee, or from any intermediate contractor. 

(c) Every claim for compensation under this section shall be in the first 
instance presented to and instituted against the immediate employer, but the 
proceedings shall not constitute a waiver of the employee’s rights to recover 
compensation under this chapter from the principal contractor or intermediate 
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contractor; provided, that the collection of full compensation from one (1) 
employer shall bar recovery by the employee against any others, nor shall the 
employee collect from all a total compensation in excess. of the amount for 
which any of the contractors is liable. 

(d) This section applies only in cases where the injury occurred on, in, or 
about the premises on which the principal contractor has undertaken to 
execute work or that are otherwise under the principal contractor’s control or 
management. 

(e) A subcontractor under contract to a general contractor may elect to be 
covered under any policy of workers’ compensation insurance insuring the 
contractor upon written agreement of the contractor, by filing written notice of 
the election, on a form prescribed by the administrator, with the division. It is 
the responsibility of the general contractor to file the written notice with the 
division. Failure of the general contractor to file the written notice shall not 
operate to relieve or alter the obligation of an insurance company to provide 
coverage to a subcontractor when the subcontractor can produce evidence of 
payment of premiums to the insurance company for the coverage. The election 
shall in no way terminate or affect the independent contractor status of the 
subcontractor for any other purpose than to permit workers’ compensation 
coverage. The election of coverage may be terminated by the subcontractor or 
general contractor by providing written notice of the termination to the 
division and to all other parties consenting to the prior election. The termina- 
tion shall be effective thirty (30) days from the date of the notice to all other 
parties consenting to the prior election and to the division. 

(f) This section shall not apply to a construction services provider, as defined 
by § 50-6-901. | 


History. 

Acts 1919, ch. 123, § 15; Shan. Supp., 
§ 3608a164; Code 1932, § 6866; T.C.A. (orig. 
ed.), § 50-915; Acts 1988, ch. 525, § 2; 1992, ch. 
793, § 1; 1997, ch. 330, §§ 3, 4; 1998, ch. 1024, 
§ 23; 1999, ch. 404, §§ 2, 3; 1999, ch. 520, § 41; 
2008, ch. 1041, §§ 1-4; 2010 (1st Ex. Sess.), ch. 
1, §§ 1, 2; 2010, ch. 1149, §§ 1, 5; 2013, ch. 282, 


ae 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act shall not be construed to be 
an appropriation of funds and no funds shall be 
obligated or expended pursuant to the act un- 
less such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which deleted subsec- 
tions (f) and (g) and added subsection (h). All 


such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
substituted “administrator” for “commissioner” 
in the first sentence of (e). 


Effective Dates. 
Acts 2013, ch. 282, § 10. July 1, 2014. 


50-6-113. Liability of principal contractor, intermediate contractor or subcontractor. [Appli- 
cable to injuries occurring prior to July 1, 2014.] 


(a) A principal contractor, intermediate contractor or subcontractor shall be liable for compen- 
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sation to any employee injured while in the employ of any of the subcontractors of the principal 
contractor, intermediate contractor or subcontractor and engaged upon the subject matter of the 
contract to the same extent as the immediate employer. 

(b) Any principal contractor, intermediate contractor or subcontractor who pays compensation 
under subsection (a) may recover the amount paid from any person who, independently of this 
section, would have been liable to pay compensation to the injured employee, or from any 
intermediate contractor. 

(c) Every claim for compensation under this section shall be in the first instance presented to 
and instituted against the immediate employer, but the proceedings shall not constitute a waiver of 
the employee’s rights to recover compensation under this chapter from the principal contractor or 
intermediate contractor; provided, that the collection of full compensation from one (1) employer 
shall bar recovery by the employee against any others, nor shall the employee collect from all a 
total compensation in excess of the amount for which any of the contractors is liable. 

(d) This section applies only in cases where the injury occurred on, in, or about the premises 
on which the principal contractor has undertaken to execute work or that are otherwise under the 
principal contractor's control or management. 

(e) A subcontractor under contract to a general contractor may elect to be covered under any 
policy of workers’ compensation insurance insuring the contractor upon written agreement of the 
contractor, by filing written notice of the election, on a form prescribed by the commissioner, with 
the division. It is the responsibility of the general contractor to file the written notice with the division. 
Failure of the general contractor to file the written notice shall not operate to relieve or alter the 
obligation of an insurance company to provide coverage to a subcontractor when the subcontractor 
can produce evidence of payment of premiums to the insurance company for the coverage. The 
election shall in no way terminate or affect the independent contractor status of the subcontractor 
for any other purpose than to permit workers’ compensation coverage. The election of coverage 
may be terminated by the subcontractor or general contractor by providing written notice of the 
termination to the division and to all other parties consenting to the prior election. The termination 
shall be effective thirty (30) days from the date of the notice to all other parties consenting to the 
prior election and to the division. 

(f) This section shall not apply to a construction services provider, as defined by § 50-6-901. 


History. 

Acts 1919, ch. 123, § 15; Shan. Supp., § 36084164: 
Code 1932, § 6866; T.C.A. (orig. ed.), § 50-915; Acts 
1988, ch. 525, § 2; 1992, ch. 793, § 1; 1997, ch. 330, 
§§ 3, 4; 1998, ch. 1024, § 23; 1999, ch. 404, §§ 2, 3; 
1999, ch. 520, § 41; 2008, ch. 1041, §§ 1-4; 2010 (1st Ex. 
Sess.), ch. 1, §§ 1, 2; 2010, ch. 1149, §§ 1, 5. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the provisions of 
the act shall not be construed to be an appropriation of 
funds and no funds shall be obligated or expended pursuant 
to the act unless such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part that: 

(a) The secretary of state is authorized to promulgate 
rules and regulations to effectuate the purposes of the act, 
which deleted subsections (f) and (g) and added subsection 
(h). All such rules and regulations shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5; provided, that the secretary of 
state shall permit: 

(1) Construction services providers not currently licensed 


by the board for licensing contractors, but who qualify for a 
construction services provider registration, to apply for a 
workers’ compensation exemption on or after January 1, 
2011; and 

(2) Construction services providers licensed by the board 
for licensing contractors to apply for a workers’ compensa- 
tion exemption on or after February 1, 2011. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 6. 


Law Reviews. 

Employer not Liable for Manager’s Egregious Misconduct 
(Timothy S. Bland and Licia M. Williams), 37 No. 10 Tenn. 
B.J. 17 (2001). 

Workmen’s Compensation — Liability Among Contrac- 
tors for a Compensable Injury — Contribution and Indem- 
nity, 31 Tenn. L. Rev. 268 (1964). 


Attorney General Opinions. 

Constitutionality of exemption for certain counties from 
applicability of workers’ compensation insurance require- 
ment for contractors, OAG 97-159 (12/01/97). 
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NOTES TO DECISIONS 


Analysis 

1. Purpose and Intent. 

2. Construction. 

3. —Principal Contractor. 

4. Application. 

5. Employees Not Entitled to Invoke Section. 

6. Employees of Independent Contractors. 

7. Employees of Servants. 

8. Liability of Principal Contractor. 

9. —Tort Immunity. 

10. —Election of Coverage. 

11. Premises on Which Principal Contractor Has Under- 
taken to Work. 

12. Recovery by Principal Contractor against Subcontrac- 
tor. 

13. Suit at Common Law. 

14. Joinder of Contractor and Subcontractor. 

15. Recovery from Contractor Bars Recovery from Sub- 
contractor. 

16. Recovery from Subcontractor Bars Recovery from 
Contractor. 


17. Liability of Parties. 
18. Statutory Employer. 


1. Purpose and Intent. 

The legislative intent in this section was to insure as far 
as possible to all workers engaged in industry payment 
according to the schedule of benefits provided when injured 
in the course of their employment. Maxwell v. Beck, 169 
Tenn. 315, 87 S.W.2d 564, 1935 Tenn. LEXIS 46 (1935): 
Clendening v. London Assurance Co., 206 Tenn. 601, 336 
S.W.2d 535, 1960 Tenn. LEXIS 409 (1960), rehearing 
denied, 206 Tenn. 601, 337 S.W.2d 603, 1960 Tenn. LEXIS 
424 (1960); Bowling v. Whitley, 208 Tenn. 657, 348 S.W.2d 
310, 1961 Tenn. LEXIS 337 (1961); Billings v. Dugger, 50 
Tenn. App. 403, 362 S.W.2d 49, 1962 Tenn. App. LEXIS 155 
(Tenn. Ct. App. 1962). 

The purpose of T.C.A. § 50-6-113 and similar statutes is 
to protect employees from irresponsible subcontractors. 
Posey v. Union Carbide Corp., 510 F. Supp. 1143, 1981 
U.S. Dist. LEXIS 11528 (M.D. Tenn. 1981), affd, 705 F.2d 
833, 1983 U.S. App. LEXIS 28662 (6th Cir. Tenn. 1983). 

The policy underlying T.C.A. § 50-6-113 is to guarantee 
worker's compensation recovery by passing the responsi- 
bility for coverage to principal contractors, who will not have 
to provide coverage unless they fail to hire responsible, 
insured subcontractors. Posey v. Union Carbide Corp., 510 
F. Supp. 1143, 1981 U.S. Dist. LEXIS 11528 (M.D. Tenn. 
1981), affd, 705 F.2d 833, 1983 U.S. App. LEXIS 28662 
(6th Cir. Tenn. 1983). 

T.C.A. § 50-6-113 creates “statutory employers” that will 
be liable for worker's compensation in case recovery is 
unavailable against the employee’s immediate employer; 
the purpose is to protect employees from irresponsible 
subcontractors. The principal or general contractor will be 
responsible for an injured employee’s worker's compensa- 
tion if it has failed to hire liable, insured subcontractors; the 
object of the statute is to give the general contractor an 
incentive to require subcontractors to carry insurance. 
Posey v. Union Carbide Corp., 705 F.2d 833, 1983 U.S. 
App. LEXIS 28662 (6th Cir. Tenn. 1983). 


The intent of T.C.A. § 50-6-113 was to insure as far as 
possible to all workers payment of benefits when they were 
injured in the course of their employment. Stratton v. United 
Inter-Mountain Tel. Co., 695 S.W.2d 947, 1985 Tenn. LEXIS 
591 (Tenn. 1985). 


2. Construction. 

One employed to do work according to his own methods, 
free from control of employer, was an independent contrac- 
tor. Siskin v. Johnson, 151 Tenn. 93, 268 S.W. 630, 1924 
Tenn. LEXIS 47 (1925). 

Where the power to direct and supervise the work is 
reserved, the contractee is a servant and not an indepen- 
dent contractor. Finley v. Keisling, 151 Tenn. 464, 270 S.W. 
629, 1924 Tenn. LEXIS 80 (1924); Brademeyer v. Chicka- 
saw Bldg. Co., 190 Tenn. 239, 229 $.W.2d 323, 1950 Tenn. 
LEXIS 474 (1950). 

The mere fact that the laborer is receiving so much by 
the piece or job does not control the question as to whether 
the contractee was an independent contractor or a servant. 
Finley v. Keisling, 151 Tenn. 464, 270 S.W. 629, 1924 Tenn. 
LEXIS 80 (1924); Mayberry v. Bon Air Chemical Co., 160 
Tenn. 459, 26 S.W.2d 148, 1929 Tenn. LEXIS 122 (1930). 

One employed at certain price per thousand feet “to cut 
and haul said timber as directed by said first party,” the 
employer having power to direct and supervise the cutting, 
was a servant, obliged to do the work strictly according to 
instructions, and not an independent contractor. Finley v. 
Keisling, 151 Tenn. 464, 270 S.W. 629, 1924 Tenn. LEXIS 
80 (1924). 

Under contract of employment whereby employer simply 
agreed to pay one for hauling lumber according to the 
amount hauled, with no relinquishment by the employer of 
the right to control the means and method by which the 
hauling was done, or to terminate the employment, the 
hauler was an employee within meaning of this section and 
not an independent contractor. Frost v. Blue Ridge Timber 
Corp., 158 Tenn. 18, 11 S.W.2d 860, 1928 Tenn. LEXIS 119 
(1928). 

The relationship of employer and employee arises where 
the former selects the latter, and may discharge him and 
may order not only that the work shall be done but also the 
mode of its performance. Mayberry v. Bon Air Chemical Co., 
160 Tenn. 459, 26 S.W.2d 148, 1929 Tenn. LEXIS 122 
(1930). 

Words “to the same extent as the immediate employer’ 
are not restrictive but merely mean that liability is imposed 
on the principal in the same degree as imposed upon 
immediate employer. Maxwell v. Beck, 169 Tenn. 315, 87 
S.W.2d 564, 1935 Tenn. LEXIS 46 (1935); Adams v. 
Hercules Powder Co., 180 Tenn. 340, 175 S.W.2d 319, 
1943 Tenn. LEXIS 21, 151 A.L.R. 1352 (1943). 

Where petitioner agreed to paint a roof at rate of $50.00 
per hour and at a maximum labor cost of $15.00 for himself 
and helper and where there was no evidence to show any 
relinquishment by employer of his right to control the means 
and methods by which the painting was to be done, there 
was material evidence to support the chancellor's finding 
that petitioner was an employee and not an independent 
contractor. Welch v. Reiling, 170 Tenn. 698, 99 S.W.2d 216, 
1936 Tenn. LEXIS 51 (1936). 
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Where owner of candy company paid social security tax 
and carried compensation insurance on traveling salesman 
who was compensated on a basis of five percent of his 
gross sales and paid his own expenses and at times as a 
sideline sold goods for other companies with the consent of 
the candy company but did not so do in the state of Georgia 
where his death occurred, such salesman was an employee 
of the candy company and not an independent contractor 
and was covered by the compensation statute. Carter v. 
Hodges, 175 Tenn. 96, 132 S.W.2d 211, 1939 Tenn. LEXIS 
16 (1939). 

The provision of this section that “every claim ... shall in 
the first instance be presented to and instituted against the 
immediate employer” relates to notice and service of notice 
and not to the suit itself. P. H. Reynolds & Co. v. McKnight, 
177 Tenn. 228, 148 S.W.2d 357, 1940 Tenn. LEXIS 31 
(1941). 

Trucking company and driver of truck engaged in hauling 
stone furnished by stone company to subcontractor on 
government project were subcontractors within meaning of 
phrase “principal, or intermediate contractor or subcontrac- 
tor.” McVeigh v. Brewer, 182 Tenn. 683, 189 S.W.2d 812, 
1945 Tenn. LEXIS 266 (1945). 

In ascertaining whether a given contract establishes an 
employer-employee status or that of an independent con- 
tractor, the decisive fact always is whether the party for 
whom the work was being done had the right of control in 
the doing of that work. Brademeyer v. Chickasaw Bldg. Co., 
190 Tenn. 239, 229 S$.W.2d 323, 1950 Tenn. LEXIS 474 
(1950). 

Individual injured hauling logs in own truck was entitled 
to compensation as an employee, rather than an indepen- 
dent contractor, where he was hired for an indefinite time 
and amount of work with some control of the manner 
ofworking, even though he is paid by the piece, particularly 
where indorsement blank on salary checks states the 
parties are subject to fair labor standards act. Bond Bros., 
Inc. v. Spence, 198 Tenn. 316, 279 S.W.2d 509, 1955 Tenn. 
LEXIS 374 (1955). 

There is no absolute formula whereby it can be deter- 
mined whether a party is an employee or independent 
contractor but the facts of each particular case have to be 
taken into consideration and from these facts a determina- 
tion made. Barker v. Curtis, 199 Tenn. 413, 287 S.W.2d 43, 
1956 Tenn. LEXIS 339 (1956); Seals v. Zollo, 205 Tenn. 
463, 327 S.W.2d 41, 1959 Tenn. LEXIS 384 (1959); Smart 
v. Embry, 208 Tenn. 686, 348 S.W.2d 322, 1961 Tenn. 
LEXIS 340 (1961). 

One of the most widely accepted definitions of an 
independent contractor is: “One who contracts to do a piece 
of work according to his own methods without being subject 
to the control of his employer, except as to the result of the 
work, and who has the right to employ and direct the action 
of the worker independent of his employer, and free from 
any superior authority in the employer to say how specified 
work shall be done, or what the laborers shall do as the 
work progresses; one who undertakes to produce a given 
result without being in any way controlled as to the methods 
by which he attains the result.” Barker v. Curtis, 199 Tenn. 
413, 287 S.W.2d 43, 1956 Tenn. LEXIS 339 (1956); Smart 
v. Embry, 208 Tenn. 686, 348 S.W.2d 322, 1961 Tenn. 
LEXIS 340 (1961); Galloway v. Memphis Drum Service, 822 
S.W.2d 584, 1991 Tenn. LEXIS 512 (Tenn. 1991). 


EMPLOYER AND EMPLOYEE 


240 


In determining whether one is an employee or an 
independent contractor, it is the duty of the court to give the 
Workers’ Compensation Law a liberal construction in favor 
of the fact that he is an employee, rather than a strict 
construction. Barker v. Curtis, 199 Tenn. 413, 287 S.W.2d 
43, 1956 Tenn. LEXIS 339 (1956). 

Where petitioner contracted with coal company to mine 
coal at stated price per ton with the company to furnish 
certain equipment and the petitioner to furnish the labor and 
certain other equipment, and where petitioner paid social 
security, withheld income tax and paid into miner’s pension 
fund as to his employees but the coal company reserved 
and exercised full control of where and how the coal was to 
be mined as well as the quantity of coal and the place at 
which it was to be delivered and petitioner could have been 
discharged at any time, evidence supported finding of the 
trial court that petitioner was an employee rather than an 
independent contractor. Horn v. State, 553 S.W.2d 736, 
1977 Tenn. LEXIS 588 (Tenn. 1977)5. 

Where ice cream vendor was furnished with pushcart 
and products to sell at retail with unsold products being 
returned to company at close of each day, and company at 
all times kept control of equipment and products and could 
seize the products and equipment at any time and terminate 
contract with vendor, vendor was an employee rather than 
an independent contractor even though his compensation 
was the difference between the wholesale and retail prices 
of the products. Seals v. Zollo, 205 Tenn. 463, 327 S.W.2d 
41, 1959 Tenn. LEXIS 384 (1959). 

The right of a company to terminate relationship with 
claimant at will is strong evidence that claimant is an 
employee rather than an independent contractor. Seals v. 
Zollo, 205 Tenn. 463, 327 S.W.2d 41, 1959 Tenn. LEXIS 
384 (1959); Owens v. Turner, 211 Tenn. 121, 362 S.W.2d 
793, 1962 Tenn. LEXIS 348 (1962); Galloway v. Memphis 
Drum Service, 822 S.W.2d 584, 1991 Tenn. LEXIS 512 
(Tenn. 1991). 

Whether claimant is an employee or independent con- 
tractor depends upon the nature of business of the alleged 
employer, the way it is conducted and the claimant's 
relationship to that business. Seals v. Zollo, 205 Tenn. 463, 
327 S.W.2d 41, 1959 Tenn. LEXIS 384 (1959). 

The method of payment for services supposed to be 
rendered by claimant is not controlling on question of 
whether he is an employee or independent contractor. 
Seals v. Zollo, 205 Tenn. 463, 327 S.W.2d-41, 1959 Tenn. 
LEXIS 384 (1959). 

The mere fact that employee was paid at rate of so much 
per thousand brick laid would not make him an independent 
contractor or prevent him from being an employee within 
the meaning of the Act. Clendening v. London Assurance 
Co., 206 Tenn. 601, 336 S.W.2d 535, 1960 Tenn. LEXIS 
409 (1960), rehearing denied, 206 Tenn. 601, 337 S.W.2d 
603, 1960 Tenn. LEXIS 424 (1960). 

In determining whether an individual is an employee or 
an independent contractor, the test is whether employer had 
the right to control the employee in doing his work and not 
whether that right was exercised. Owens v. Turner, 211 
Tenn. 121, 362 S.W.2d 793, 1962 Tenn. LEXIS 348 (1962). 

Carpenter hired for purpose of repairing garage door by 
owner of motor company who worked by the hour and 
intended to submit bill when job was complete was 
independent contractor and not an employee of the garage 
owner. Federated Mut. Implement & Hardware Co. v. 
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Shoemaker, 211 Tenn. 523, 366 S.W.2d 129, 1963 Tenn. 
LEXIS 377 (1963). 

For determining whether worker is an employee or an 
independent contractor in workers’ compensation cases, 
one test is whether employer had a right to control 
employee in doing the work, and another, the right to 
terminate the employment at any time, such rights being 
incompatible with full control of the work usually enjoyed by 
independent contractor. Armstrong v. Spears, 216 Tenn. 
643, 393 S.W.2d 729, 1965 Tenn. LEXIS 610 (1965). 

Painter was employee rather than independent contrac- 
tor where he was directed by farm operator to paint trim on 
house on a particular day and complied, employment could 
be terminated at any time, regular employees were directed 
from time to time to paint farm buildings, and painting was 
an expectable, routine and inherent part of the farming 
operation. Armstrong v. Spears, 216 Tenn. 643, 393 S.W.2d 
729, 1965 Tenn. LEXIS 610 (1965). 

Factors to be considered in determining whether claim- 
ant is an employee or an independent contractor include 
right or exercise of control by asserted employer, method of 
payment, furnishing of equipment and right to fire. Fisher v. 
J. F. G. Coffee Co., 221 Tenn. 333, 426 S.W.2d 502, 1967 
Tenn. LEXIS 360 (1967). 

Where there is a contract of employment either express 
or implied the burden is on the employer to show that the 
Claimant is an independent contractor rather than an 
employee. Butler v. Johnson, 221 Tenn. 366, 426 S.W.2d 
515, 1968 Tenn. LEXIS 469 (1968). 

Plaintiff who was engaged to clean bricks on new 
buildings by the job or by number of bricks, who was not 
controlled as to means of accomplishment of end result, 
furnished major portion of tools and materials and fre- 
quently hired and paid his own employees, although on 
occasion he received help from contractor's employees 
without charge, was, on the facts of the case, an indepen- 
dent contractor rather than an employee, even though 
plaintiff and building contractor may have engaged in some 
occasional consultation and experimentation with reference 
to cleaning solution to be used. Cromwell General Contrac- 
tor, Inc. v. Lytle, 222 Tenn. 633, 439 S.W.2d 598, 1969 
Tenn. LEXIS 467 (1969). 

Among the tests for determining whether a work rela- 
tionship is that of employer-employee or of independent 
contractor are: (1) Right to control conduct of work; (2) Right 
of termination; (3) Method of payment between alleged 
employer and employee; (4) Whether or not alleged 
employee furnishes his own helpers; and (5) whether or not 
the alleged employee furnishes his own tools, but these 
tests are not absolute and are not to be applied abstractly. 
Cromwell General Contractor, Inc. v. Lytle, 222 Tenn. 633, 
439 S$.W.2d 598, 1969 Tenn. LEXIS 467 (1969); Carver v. 
Sparta Electric System, 690 S.W.2d 218, 1985 Tenn. LEXIS 
499 (Tenn. 1985); Stratton v. United Inter-Mountain Tel. Co., 
695 S.W.2d 947, 1985 Tenn. LEXIS 591 (Tenn. 1985). 

So-called “relative nature of the work” test is of vital 
significance on the issue of whether an individual is an 
employee or casual employee but is of less significance 
where the question is whether the injured person is an 
employee or independent contractor. Cromwell General 
Contractor, Inc. v. Lytle, 222 Tenn. 633, 439 S.W.2d 598, 
1969 Tenn. LEXIS 467 (1969). 

Where only practical difference between truck drivers 
delivering manufacturer's products as employees and as 
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“contract haulers” was that contract haulers stood to make 
more money and both types of drivers worked same hours, 
performed same duties and contracts of contract haulers 
could be terminated at any time, action of trial judge in 
finding that “contract hauler’ was employee would be 
sustained. Curtis v. Hamilton Block Co., 225 Tenn. 275, 466 
S.W.2d 220, 1971 Tenn. LEXIS 300 (1971). 

Where worker had leased a tractor from corporation to be 
used by worker in delivering gasoline and petroleum 
products for corporation, and where the lease agreement 
had provided that the leased equipment would be operated 
by the corporation’s exclusive direction and control and that 
corporation would have the right to terminate the services of 
any driver, the worker was an employee of the corporation 
rather than an independent contractor for workers’ compen- 
sation purposes. Wooten Transports, Inc. v. Hunter, 535 
S.W.2d 858, 1976 Tenn. LEXIS 587 (Tenn. 1976). 

Where defendant held a franchise to operate a taxicab 
company, and where a taxicab driver was seriously injured 
while answering one of defendant’s radio dispatches, the 
fact that the name of the company and other business 
information was painted on the vehicles, that all of the cabs 
were radio dispatched, that gasoline purchases were made 
by the drivers from defendant, that defendant supplied oil 
for each vehicle, and that defendant’s supervisors checked 
cabs for cleanliness, constituted sufficient evidence of an 
employer-employee relationship rather than of independent 
contractors, and defendant was required to compensate 
plaintiff under § 50-6-112. Nesbit v. Powell, 558 S.W.2d 
436, 1977 Tenn. LEXIS 659 (Tenn. 1977). 

Where man and his wife worked on painting and 
papering homes for mortgage company and painting was 
sometimes paid for by the hour and sometimes on square 
foot basis and papering was paid for by the roll, and he 
could set his own working hours, provide his own tools and 
hire additional helpers if he wished, he was an independent 
contractor and not an employee. Barnes v. National Mortg. 
Co., 581 S.W.2d 957, 1979 Tenn. LEXIS 442 (Tenn. 1979). 

Where: (1) Injured person was a member of a partner- 
ship and was working on the construction of a house for a 
general contractor; (2) The general contractor inspected the 
work to the extent necessary to see that the end result 
would be according to plan but did not control the methods 
and details of the work; (3) Payment was negotiated on the 
square foot of completion basis; and (4) Such injured 
person hired and paid his own helpers and did not use the 
workers of the general contractor, such injured person was 
an independent contractor rather than an employee of the 
general contractor. Lindsey v. Smith & Johnson, Inc., 601 
S.W.2d 923, 1980 Tenn. LEXIS 472 (Tenn. 1980). 

Where defendant supplied all his own tools and workers, 
and plaintiff had no right to termination and did not deduct 
social security or income taxes from defendant's pay- 
checks, defendant was an independent contractor. Jackson 
Sawmill, Inc. v. West, 619 S.W.2d 105, 1981 Tenn. LEXIS 
453 (Tenn. 1981). 

The remedies in this section are controlling and exclude 
all other rights and remedies. Powell v. Aesco Steel, Inc., 
694 S.W.2d 309, 1984 Tenn. App. LEXIS 3337 (Tenn. Ct. 
App. 1984) (common law action for personal injuries 
barred). 

The fact that a company did not deduct social security or 
income taxes was not controlling in deciding whether an 
employer-employee or independent contractor relationship 
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existed. Carver v. Sparta Electric System, 690 S.W.2d 218, 
1985 Tenn. LEXIS 499 (Tenn. 1985). 

The following, are to be considered as means of analysis, 
not as absolutes, in the determination of an independent 
contractor or employee relationship: (1) The right to control 
the conduct of the work; (2) The right of termination; (3) The 
method of payment; (4) The freedom to select and hire 
helpers; (5) The furnishing of tools and equipment; (6) Self 
scheduling of work hours; and (7) Being free to render 
services to other entities. German v. Whaley, 760 S.W.2d 
627, 1988 Tenn. LEXIS 201 (Tenn. 1988). 

The method of payment, the freedom to select and hire 
helpers, the furnishing of tools and equipment, and the 
freedom to render services to other entities unequivocally 
established defendant as an independent contractor, and 
evidence on issues of termination and control did not 
persuasively indicate an employer-employee relationship. 
German v. Whaley, 760 S.W.2d 627, 1988 Tenn. LEXIS 201 
(Tenn. 1988); Galloway v. Memphis Drum Service, 822 
S.W.2d 584, 1991 Tenn. LEXIS 512 (Tenn. 1991). 

A party to a contract can exercise direction and control 
over the results of the work without destroying the indepen- 
dence of the contract or creating an employer-employee 
relationship. Wright v. Knox Vinyl & Aluminum Co., 779 
S.W.2d 371, 1989 Tenn. LEXIS 465 (Tenn. 1989). 

While no single factor is determinative, the supreme 
court has repeatedly emphasized the importance of the 
right to control when distinguishing employees and inde- 
pendent contractors, the relevant inquiry being whether the 
right existed, not whether it was exercised. Galloway v. 
Memphis Drum Service, 822 S.W.2d 584, 1991 Tenn. 
LEXIS 512 (Tenn. 1991). 

Method of payment does weigh toward finding an 
independent contractor relationship, but it is one factor 
among many to be considered. Galloway v. Memphis Drum 
Service, 822 S.W.2d 584, 1991 Tenn. LEXIS 512 (Tenn. 
1991). 

Where truck leasing company required driver to sign 
contract emphasizing driver's status as “independent con- 
tractor’ rather than “employee,” but could effectively termi- 
nate its relationship with driver at will, retained the respon- 
sibility for selecting the routes to be driven, required driver 
to take the most commercially reasonable route and offset 
any equipment operating costs due to a deviation in route 
against driver’s earnings, penalized driver if he failed to 
meet pickup or delivery times, required driver to report daily, 
and required driver to obtain company approval before 
taking time off from work, evidence supported chancellor's 
findings that relationship was that of employer-employee. 
Boruff v. CNA Ins. Co., 795 S.W.2d 125, 1990 Tenn. LEXIS 
277 (Tenn. 1990). 

Independent contractor status did not place the defen- 
dant outside the purview of T.C.A. § 50-6-102 as the 
defendant was performing a non-delegable duty of the 
workers’ compensation carrier when it failed to pay plain- 
tiffs claim. Davis v. Alexsis, Inc., 2 S.W.3d 228, 1999 Tenn. 
App. LEXIS 203 (Tenn. Ct. App. 1999), review or rehearing 
denied, — S.W.3d —, 1999 Tenn. LEXIS 449 (Tenn. Sept. 
13, 1999). 


3. —Principal Contractor. 

Generally, an owner is not considered a principal con- 
tractor. Posey v. Union Carbide Corp., 510 F. Supp. 1143, 
1981 U.S. Dist. LEXIS 11528 (M.D. Tenn. 1981), aff'd, 705 
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F.2d 833, 1983 U.S. App. LEXIS 28662 (6th Cir. Tenn. 
1983). 

A firm that undertakes work for an entity other than itself 
may be a principal contractor for purposes of T.C.A. 
§ 50-6-113, regardless of whether it is the owner. Posey v. 
Union Carbide Corp., 510 F. Supp. 1143, 1981 U.S. Dist. 
LEXIS 11528 (M.D. Tenn. 1981), affd, 705 F.2d 833, 1983 
U.S. App. LEXIS 28662 (6th Cir. Tenn. 1983). 

lf the work is not undertaken for another, an owner may 
be a principal contractor if he undertakes direct supervisory 
control of the work of another contractor's employee. Posey 
v. Union Carbide Corp., 510 F. Supp. 1143, 1981 U.S. Dist. 
LEXIS 11528 (M.D. Tenn. 1981), aff'd, 705 F.2d 833, 1983 
U.S. App. LEXIS 28662 (6th Cir. Tenn. 1983). 

An owner who acts as the general contractor on his own 
project and does not immediately control the work of the 
subcontractor’s employees is a principal contractor under 
T.C.A. § 50-6-113. Posey v. Union Carbide Corp., 510 F. 
Supp. 1143, 1981 U.S. Dist. LEXIS 11528 (M.D. Tenn. 
1981), affd, 705 F.2d 833, 1983 U.S. App. LEXIS 28662 
(6th Cir. Tenn. 1983). 

Where a business enterprise undertakes to act as its own 
general contractor and contracts directly with subcontrac- 
tors for various phases of construction on its own premises, 
such business enterprise is subject to the liability imposed 
by the worker’s compensation law upon general contractors 
and, consequently, is entitled to the immunities conferred by 
the same law. Fugunt v. Tennessee Valley Authority, 545 F. 
Supp. 977, 1982 U.S. Dist. LEXIS 14126 (E.D. Tenn. 1982). 

Telephone company was deemed a principal contractor. 
Stratton v. United Inter-Mountain Tel. Co., 695 S.W.2d 947, 
1985 Tenn. LEXIS 591 (Tenn. 1985). 

To determine whether an owner is acting as its own 
principal contractor, the following factors are considered: (1) 
Right to control the conduct of work; (2) Right of termina- 
tion; (3) Method of payment; (4) Whether alleged employee 
furnished his own helpers; (5) Whether alleged employee 
furnishes his own tools; and (6) Whether one is doing “work 
for another’. Mathis v. Bowater, Inc., 985 F.2d 277, 1993 
U.S. App. LEXIS 1895 (6th Cir. Tenn. 1993). 

Owner of development property was a principal contrac- 
tor at the time of claimant’s injury. Brown v. Canterbury 
Corp., 844 S.W.2d 134, 1992 Tenn. LEXIS 609 (Tenn. 
1992). 

A company or other business is considered a principal 
contractor if the work being performed by a subcontractor’s 
employee is part of the regular business of the company or 
is the same type of work usually performed by the 
company’s employee. Murray v. Goodyear Tire & Rubber 
Co., 46 $.W.3d 171, 2001 Tenn. LEXIS 418 (Tenn. 2001). 

Even if a company contracts out work other than the type 
of work usually performed by its employees, that company 
may nevertheless be considered a principal contractor 
based on the right of control over the conduct of the work 
and over the employees of the subcontractor. Murray v. 
Goodyear Tire & Rubber Co., 46 S.W.3d 171, 2001 Tenn. 
LEXIS 418 (Tenn. 2001). 


4. Application. 

This statute applies only in cases where injury occurred 
on, or about the premises on which the principal contractor 
has undertaken to execute work, or which are otherwise 
under his control or management. Siskin v. Johnson, 151 
Tenn. 93, 268 S.W. 630, 1924 Tenn. LEXIS 47 (1925). 
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For this section to be applicable, there must be: (1) A 
relationship between the injured employee and the princi- 
pal, or intermediate contractors, or subcontractors; and (2) 
An injury occurring “on, in or about the premises on which 
the principal contractor has undertaken to execute work or 
which are otherwise under his control or management.” 
International Harvester Co. v. Sartain, 32 Tenn. App. 425, 
222 $.W.2d 854, 1948 Tenn. App. LEXIS 129 (Tenn. Ct. 
App. 1948). 

This section has no application to third parties but is 
limited to principal or intermediate contractor or subcontrac- 
tor. Pierce v. United States, 142 F. Supp. 721, 1955 U.S. 
Dist. LEXIS 2165 (D. Tenn. 1955), aff'd, 235 F.2d 466, 1956 
U.S. App. LEXIS 3887 (6th Cir. Tenn. June 29, 1956); 
Cradic v. Eastman Kodak Co., 202 F. Supp. 590, 1962 U.S. 
Dist. LEXIS 4760 (E.D. Tenn. 1962). 

The injured employee need not be an employee of the 
principal contractor in order to subject such principal to 
liability if he is an employee of any subcontractor on the 
project. Clendening v. London Assurance Co., 206 Tenn. 
601, 336 S.W.2d 535, 1960 Tenn. LEXIS 409 (1960), 
rehearing denied, 206 Tenn. 601, 337 S.W.2d 603, 1960 
Tenn. LEXIS 424 (1960). 

The term principal contractor does not generally include 
a corporation which has hired independent contractors to 
perform specialized work in construction of an addition to 
the corporation’s plant. Chappell v. Olin-Mathieson Chemi- 
cal Corp., 305 F. Supp. 544, 1969 U.S. Dist. LEXIS 10053 
(E.D. Tenn. 1969). 

Where painter contracted with textile dyeing company to 
paint smoke stack of plant for specified amount with painter 
to use his own equipment except paint and to have 
complete control of job and record did not indicate that 
dyeing company engaged in such maintenance operations 
itself, dyeing company was not a principal contractor under 
this section so as to be liable for compensation to employee 
of painter who was injured while painting smoke stack. 
Hendrix v. Ray-Ser Dyeing Co., 224 Tenn. 690, 462 S.W.2d 
483, 1970 Tenn. LEXIS 394 (1970). 

This section did not make principal contractor of project 
in New Mexico liable under the Tennessee Workers’ 
Compensation Law to employee of subcontractor who hired 
employee in Tennessee for work on New Mexico project 
where principal contractor was a nonresident of Tennessee, 
although it did business in Tennessee. Smith v. Rockwell 
International Corp., 581 S.W.2d 954, 1979 Tenn. LEXIS 441 
(Tenn. 1979). 

T.C.A. § 50-6-113 extends the duties and immunities of 
an employer to entities other than an employee’s immediate 
employer. Posey v. Union Carbide Corp., 510 F. Supp. 
1143, 1981 U.S. Dist. LEXIS 11528 (M.D. Tenn. 1981), affd, 
705 F.2d 833, 1983 U.S. App. LEXIS 28662 (6th Cir. Tenn. 
1983). 

Although there are cases preceding the 1976 amend- 
ment to T.C.A. § 50-6-106(1) holding T.C.A. § 50-6-113, 
the principal contractor liability provision, applicable to the 
contract trucking situation, the 1976 amendment, removing 
common carriers from consideration as the statutory em- 
ployer of an owner-operator or leased-operator, makes 
these cases and the principal contractor liability theory 
inapplicable to such situations. Long v. Stateline Systems, 
Inc., 738 S.W.2d 622, 1985 Tenn. LEXIS 542 (Tenn. 1985). 

The five-employee limitation for workers’ compensation 
liability was not applicable to principal contractor liable 
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because subcontractor failed to secure workers’ compen- 
sation insurance. Brown v. Canterbury Corp., 844 S.W.2d 
134, 1992 Tenn. LEXIS 609 (Tenn. 1992). 

In a personal injury case in which a worker sued a 
company and the company moved for summary judgment, 
arguing that the worker's suit was precluded by the principal 
contractor and exclusivity provisions of Tennessee’s Work- 
ers’ Compensation Law, the worker unsuccessfully argued 
that his employer, not the company, retained the complete 
authority to control his work and that the company could not 
be his statutory employer. Bray v. TVA, 742 F. Supp. 2d 911, 
2010 U.S. Dist. LEXIS 110222 (W.D. Tenn. Sept. 24, 2010). 


5. Employees Not Entitled to Invoke Section. 

The statute cannot be invoked by an employee of one 
who is neither “principal nor intermediate contractor.” Odom 
v. Sanford & Treadway, 156 Tenn. 202, 299 S.W. 1045, 
1927 Tenn. LEXIS 104 (1927). 


6. Employees of Independent Contractors. 

Under this section, principal contractors are made liable 
for injuries sustained by employees of subcontractors 
arising out of and in the course of their employment, 
whether such subcontractors are independent contractors 
or otherwise, provided that, at the time of the injury, the 
employee was engaged upon the subject matter of the 
general contract, and the injury occurs on, in or about 
premises under the control or management of the principal 
contractor. Williams v. Buchanan, 149 Tenn. 639, 261 S.W. 
660, 1923 Tenn. LEXIS 120 (1924). 

Where one contracting to build a state highway con- 
tracted with an independent subcontractor to quarry stone 
in a state quarry, which had been turned over to him, 
retaining no control of the manner of quarrying, except to 
supply a fireman, for compensation, to operate a state drill 
when necessary, an employee of the subcontractor can 
recover from the principal contractor compensation for 
injury. Williams v. Buchanan, 149 Tenn. 639, 261 S.W. 660, 
1923 Tenn. LEXIS 120 (1924). 

Defendants who engaged an independent contractor to 
unload car wheels, and who had not contracted to do such 
work for another, were not “principal contractors,” within this 
section, making the principal contractors liable for compen- 
sation to their subcontractors employees, and were not 
liable to independent contractors employee. Siskin v. 
Johnson, 151 Tenn. 93, 268 S.W. 630, 1924 Tenn. LEXIS 
47 (1925). 

Under this section, the general or principal contractor is 
liable for compensation for an injury, occurring under the 
conditions stated, to any employee of his subcontractor 
even though the latter was an independent contractor. 
Clendening v. London Assurance Co., 206 Tenn. 601, 336 
S.W.2d 535, 1960 Tenn. LEXIS 409 (1960), rehearing 
denied, 206 Tenn. 601, 337 S.W.2d 603, 1960 Tenn. LEXIS 
424 (1960). 

Where plaintiff, a maintenance mechanic, had suffered 
chronic lymphocytic leukemia, allegedly from exposure to 
radioactive and toxic substances and materials, and was 
shown by the record to be an employee of an independent 
contractor conducting the Oak Ridge operations of the 
atomic energy commission, he was not limited to remedies 
under Tennessee Workers’ Compensation Law but could 
maintain common law action against United States as third 
party tort-feasor. Mahoney v. United States, 216 F. Supp. 
523, 1962 U.S. Dist. LEXIS 6118 (E.D. Tenn. 1962). 
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7. Employees of Servants. 

A, employed to cut and haul timber under the directions 
and supervision of his employer, being an employee and 
not an independent contractor, his employer was liable for 
death in course of employment of an employee hired and 
paid by A. Finley v. Keisling, 151 Tenn. 464, 270 S.W. 629, 
1924 Tenn. LEXIS 80 (1924). 


8. Liability of Principal Contractor. 

Contractor who employed five persons was liable for 
compensation to injured employee of subcontractor who 
employed only four persons. Maxwell v. Beck, 169 Tenn. 
315, 87 S.W.2d 564, 1935 Tenn. LEXIS 46 (1935). 

Partnership was liable as principal contractor for injuries 
to servant of a subcontractor of the partnership, and it was 
wholly immaterial that the partnership was contracting for 
work to be done for and on behalf of a member of the 
partnership. Wood v. Dean, 194 Tenn. 663, 254 S.W.2d 
751, 1953 Tenn. LEXIS 287 (1953). 

Builder who was engaged in construction of a number of 
houses for others, including the one in which employee of 
subcontractor was injured, was a “principal contractor” 
within the meaning of this section even though title to lot on 
which the house was being constructed was held in name 
of himself and his wife. Clendening v. London Assurance 
Co., 206 Tenn. 601, 336 S.W.2d 535, 1960 Tenn. LEXIS 
409 (1960), rehearing denied, 206 Tenn. 601, 337 S.W.2d 
603, 1960 Tenn. LEXIS 424 (1960). 

Under this section, the principal contractors are made 
liable for injuries sustained by employees of subcontractors 
arising out of and in the course of their employment, 
whether such subcontractors are independent contractors 
or otherwise, provided at the time of the injury the employee 
was engaged upon the subject-matter of the general 
contract and the injury occurs on, in or about the premises 
under the management of the principal contractor. Bowling 
v. Whitley, 208 Tenn. 657, 348 S$.W.2d 310, 1961 Tenn. 
LEXIS 337 (1961). 

General contractor was liable under the statute for 
injuries suffered by employee of subcontractor in course of 
employment where subcontractor did not have five employ- 
ees and was not subject to statute. Bowling v. Whitley, 208 
Tenn. 657, 348 S.W.2d 310, 1961 Tenn. LEXIS 337 (1961). 

Where defendant store employed plaintiffs firm to do 
certain jobs defendant, as owner of the premises, was not 
a principal contractor. Womble v. J. C. Penney Co., 431 
F.2d 985, 1970 U.S. App. LEXIS 7337 (6th Cir. Tenn. 1970). 

The principal contractor is liable for compensation for an 
injury to any employee of his subcontractor where the injury 
occurred on or about the premises on which the principal 
contractor has undertaken to execute work or which are 
otherwise under his control or management. Hudnall v. S & 
W Constr. Co. of Tennessee, Inc., 60 Tenn. App. 743, 451 
S.W.2d 858, 1969 Tenn. App. LEXIS 343 (Tenn. Ct. App. 
1969). 

Those provisions of the act making the principal contrac- 
tor liable for injuries to a subcontractor’s employee to the 
same extent as the immediate employer places primary 
liability on the principal contractor along with the subcon- 
tractor, and therefore the principal contractor is not a “third 
party” liable to a common law action by an employee of the 
subcontractor. Hudnall v. S & W Constr. Co. of Tennessee, 
Inc., 60 Tenn. App. 743, 451 S.W.2d 858, 1969 Tenn. App. 
LEXIS 343 (Tenn. Ct. App. 1969). 
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Where (1) principal contractor, subcontractor and sub- 
contractor's injured employee were all citizens of Tennes- 
see, (2) contract of employment between employee and 
subcontractor was executed in Tennessee, (3) both princi- 
pal contractor and subcontractor had complied with Ten- 
nessee Workers’ Compensation Law and (4) employee was 
injured in another state under circumstances which would 
have been compensable in Tennessee, Tennessee Work- 
ers’ Compensation Law provided exclusive remedy in 
courts of Tennessee, and suit against principal contractor 
based on common law negligence would be barred if 
Tennessee Workers’ Compensation Law was pleaded as a 
defense. Hudnall v. S & W Constr. Co. of Tennessee, Inc., 
60 Tenn. App. 743, 451 S.W.2d 858, 1969 Tenn. App. LEXIS 
343 (Tenn. Ct. App. 1969). 

Where a business enterprise undertakes to act as its own 
general contractor and contracts directly with subcontrac- 
tors for various phases of construction on its own premises, 
such business enterprise is subject to the liability imposed 
by this section on general contractors and consequently is 
entitled to the same immunities. Carpenter v. Hooker 
Chemical & Plastics Corp., 553 S$.W.2d 356, 1977 Tenn. 
App. LEXIS 286 (Tenn. Ct. App. 1977). 

Where a business enterprise undertakes to act as its own 
general contractor and contracts directly with subcontrac- 
tors for various phases of construction on its own premises, 
the enterprise is subject to the liability imposed by the 
Workers’ Compensation Law, T.C.A. § 50-6-101 et seq., 
upon general contractors and consequently is entitled to the 
immunities conferred by the same law. Posey v. Union 
Carbide Corp., 510 F. Supp. 1143, 1981 U.S. Dist. LEXIS 
11528 (M.D. Tenn. 1981), aff'd, 705 F.2d 833, 1983 U.S. 
App. LEXIS 28662 (6th Cir. Tenn. 1983). 

Taking together T.C.A. §§ 50-6-108 and 50-6-113, tort 
recovery is barred against a principal contractor. Posey v. 
Union Carbide Corp., 510 F. Supp. 1143, 1981 U.S. Dist. 
LEXIS 11528 (M.D. Tenn. 1981), aff'd, 705 F.2d 833, 1983 
U.S. App. LEXIS 28662 (6th Cir. Tenn. 1983). 

Inasmuch as the prime contractor is liable, under T.C.A. 
§ 50-6-113, to the same extent as the immediate employer, 
it is isolated from any common law claim brought by an 
employee of its subcontractor if that employee received 
workers’ compensation through the subcontractor. Manning 
v. Rentenbach Engineering Co., 625 S.W.2d 718, 1981 
Tenn. App. LEXIS 506 (Tenn. Ct. App. 1981). 

Having undertaken to be its own principal contractor, 
corporation was liable for payment of worker’s compensa- 
tion benefits to subcontractor’s direct employee, since 
worker’s compensation coverage was not provided by the 
subcontractor. Acklie v. Carrier, 785 S.W.2d 355, 1990 
Tenn. LEXIS 69 (Tenn. 1990). 

T.C.A. § 50-6-113(a) requires that a principal contractor 
be held liable for the uninsured work-related injuries of its 
subcontractor’s employees, even though it is not required to 
provide workers’ compensation coverage for its own em- 
ployees. Brown v. Canterbury Corp., 844 S.W.2d 134, 1992 
Tenn. LEXIS 609 (Tenn. 1992). 


9. —Tort Immunity. 

Principal contractor liable under T.C.A. § 50-6-113 is 
immune to tort actions of injured employee to the same 
extent as the subcontractor. Mathis v. Bowater, Inc., 985 
F.2d 277, 1993 U.S. App. LEXIS 1895 (6th Cir. Tenn. 1993). 

Owner of project site was acting as a principal contractor, 
and was therefore immune to tort liability. Mathis v. Bowater, 
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Inc., 985 F.2d 277, 1993 U.S. App. LEXIS 1895 (6th Cir. 
Tenn. 1993). 

Employee, Tennessee resident who was injured in Texas, 
could not pursue common law tort claims against a general 
contractor or a co-worker as Tennessee workers’ compen- 
sation benefits had been awarded under T.C.A. § 50-6-115; 
exclusivity provision barred the claims under T.C.A. § 50- 
6-108 because the employer as a subcontractor had 
provided workers’ compensation insurance under T.C.A. 
§ 50-6-113. Scott v. AMEC Kamtech, Inc., 583 F. Supp. 2d 
912, 2008 U.S. Dist. LEXIS 73662 (E.D. Tenn. Sept. 24, 
2008). 

In a personal injury case in which a worker, who had 
been employed by a subcontractor to a general contractor, 
appealed a district court’s entry of summary judgment in 
favor of the general contractor, under T.C.A. § 50-6-108(a), 
the Tennessee Workers’ Compensation Act provided the 
worker with his exclusive remedy, the general contractor 
was immune under T.C.A. § 50-6-113 to the same extent as 
the worker's employer, and T.C.A. § 50-6-115 and was 
relevant to the case. Scott v. AMEC Kamtech, Inc., 412 Fed. 
Appx. 818, 2011 U.S. App. LEXIS 3758, 2011 FED App. 
111N (6th Cir.), 31 1.E.R. Cas. (BNA) 1555. 


10. —Election of Coverage. 

The filing requirement of T.C.A. § 50-6-113(c) is merely 
directory, and an election may be accomplished by sub- 
stantial compliance with the workers’ compensation statute. 
Presley v. Bennett, 860 S.W.2d 857, 1993 Tenn. LEXIS 295 
(Tenn. 1993). 

Where contractor and subcontractor agreed to be bound 
by the workers’ compensation law, and premiums were 
deducted from subcontractor’s compensation for that pur- 
pose, the parties substantially complied with the statutory 
election provision, despite their failure to file with the 
department of labor. Presley v. Bennett, 860 S.W.2d 857, 
1993 Tenn. LEXIS 295 (Tenn. 1993). 


11. Premises on Which Principal Contractor Has Un- 
dertaken to Work. 

Where truck driver suffered fatal accident on public 
highway while operating truck leased by motor line from 
independent contractor and motor line was principal con- 
tractor having use and control of highways to extent 
necessary for performance of hauling contract with tobacco 
company, death of driver was compensable under Workers’ 
Compensation Law requiring that injury occur on or about 
“premises” on which principal contractor has undertaken to 
work. Davis v. J & B Motor Lines, 193 Tenn. 233, 245 
S.W.2d 769, 1951 Tenn. LEXIS 351 (1951). 

Partnership engaged in real estate development was 
principal contractor and liable for compensation to em- 
ployee of independent contractor hired by partnership to 
grade property held in name of individual partner where 
employee was injured across the street from the property of 
partnership as he was removing bulldozer from tractor- 
trailer preparatory to grading. Wood v. Dean, 194 Tenn. 663, 
254 S.W.2d 751, 1953 Tenn. LEXIS 287 (1953). 

Truck driver who operated truck leased to another 
transport company who had made delivery and then 
executed lease to second trucking company rather than 
return to home base empty, and was injured was entitled to 
benefits from owner as well as second leasing company, 
because deviation benefited both employers. Herron v. 
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Fletcher, 503 S.W.2d 84, 1973 Tenn. LEXIS 428 (Tenn. 
1973). 

Trucking lessees are treated as prime contractors and 
subcontractors and the duty and obligation flows to the 
benefit of the injured employee from both contractor and 
subcontractor. Herron v. Fletcher, 503 S.W.2d 84, 1973 
Tenn. LEXIS 428 (Tenn. 1973). 


12. Recovery by Principal Contractor against Subcon- 
tractor. 

Where the general contractor on a construction project 
sublet the steel work to one subcontractor and the brick 
work to another subcontractor and a worker of the steel 
subcontractor was injured by a brick falling on him for which 
he properly recovered compensation from the general 
contractor, the general contractor could bring suit against 
the brick subcontractor to recover the amount he had paid 
the worker. Vandergriff v. Willett, 24 Tenn. App. 29, 137 
S.W.2d 957, 1939 Tenn. App. LEXIS 7 (Tenn. Ct. App. 
1939). 

Declaration alleging that general contractor's insurance 
carrier paid contractors employee worker's compensation 
benefits but that employee was actually loaned to subcon- 
tractor at the time of injury and that contractor's carrier was 
entitled to recover compensation payments from subcon- 
tractor’s carrier stated cause of action for indemnity or 
contribution and statute of limitation provided by § 28-3-108 
governed rather than one year period provided by § 50-6- 
203. Travelers Ins. Co. v. Fidelity & Casualty Co., 219 Tenn. 
244, 409 S.W.2d 175, 1966 Tenn. LEXIS 522 (1966). 

The principal contractor has the statutory right to proceed 
in its own name for indemnification against the party 
primarily liable for compensation, having paid an obligation 
for which it was secondarily liable as a “statutory employer” 
under the statute. Tolley v. General Acci., Fire & Life Ins. 
Corp., 584 S$.W.2d 647, 1979 Tenn. LEXIS 462 (Tenn. 
1979). 


13. Suit at Common Law. 

Under this section the primary contractor and intermedi- 
ate contractors are primarily liable to injured employees of 
the subcontractor and for that reason cannot be held to be 
“third parties” so as to be liable to suit at common law for 
injuries to such employees. Adams v. Hercules Powder Co., 
180 Tenn. 340, 175 S.W.2d 319, 1943 Tenn. LEXIS 21, 151 
A.L.R. 1352 (1943). 

Employee of a principal contractor could sue a subcon- 
tractor at common law for injuries received while working on 
the premises covered by the principal contract as a result of 
negligence of employee of subcontractor. Olsen v. Sharpe, 
191 Tenn. 503, 235 S.W.2d 11, 1950 Tenn. LEXIS 464 
(1950). 

Ownership of lot by builder of house and his wife did not 
exempt such builder from liability under this section as a 
principal contractor, and such builder was not subject to 
personal injury action by employee of subcontractor for 
injuries received in the course of employment. Billings v. 
Dugger, 50 Tenn. App. 403, 362 S.W.2d 49, 1962 Tenn. 
App. LEXIS 155 (Tenn. Ct. App. 1962). 

Where under the contract between defendant and plain- 
tiffs immediate employer the latter furnished men to work 
under the direction and control of defendant’s representa- 
tives reconstructing generating station, plaintiff worker, 
having collected compensation from his immediate employ- 
er’s insurance carrier for injuries suffered on the reconstruc- 
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tion project, must be treated and considered as an em- 
ployee of defendant and cannot be permitted to sue his 
ultimate employer at common law. Clower v. Memphis Light, 
Gas & Water Div., 54 Tenn. App. 716, 394 S.W.2d 718, 
1965 Tenn. App. LEXIS 288 (Tenn. Ct. App. 1965). 

Employee of subcontractor of contractor with whom city 
had contracted to extend city’s electrical distribution system 
who had received workers’ compensation for injury on the 
job was not barred from suing city for alleged negligence 
where city was not liable for workers’ compensation. Jones 
v. Dyersburg, 59 Tenn. App. 354, 440 S.W.2d 809, 1967 
Tenn. App. LEXIS 261 (Tenn. Ct. App. 1967). 


14. Joinder of Contractor and Subcontractor. 

Under the provisions of this section and § 20-1-108, an 
injured employee of a subcontractor may join his immediate 
employer and the principal contractor in the same suit. P. H. 
Reynolds & Co. v. McKnight, 177 Tenn. 228, 148 S.W.2d 
357, 1940 Tenn. LEXIS 31 (1941). 

Where employee of second subcontractor was injured, 
the primary liability would rest upon the immediate em- 
ployer, but under the provisions of this section both 
subcontractors and the primary contractor may be jointly 
and severally liable and where, as in this case, the 
subcontractor employing the worker was not subject to the 
workers’ compensation law because not having five em- 
ployees, and the judgment was rendered jointly and 
severally against the primary contractor and the first 
subcontractor, and such first subcontractor paid the judg- 
ment he could not recover from the general contractor for 
contribution, although if the general contractor had paid the 
judgment he could have recovered against the subcontrac- 
tor for contribution. Tayloe Paper Co. v. W. F. Jameson 
Constr. Co., 211 Tenn. 232, 364 S.W.2d 882, 1963 Tenn. 
LEXIS 345 (1963). 


15. Recovery from Contractor Bars Recovery from 
Subcontractor. 

Where plaintiff operator of wobble-wheel equipment was 
employed by Cooper, who leased equipment and operator 
to defendant, and plaintiff was injured while performing 
work at the direction and under the control of defendant, 
plaintiff was loaned employee of defendant and defendant 
became liable to plaintiff for compensation benefits if 
plaintiff was injured, plaintiff being limited under workers’ 
compensation law to one recovery for injury, either from 
defendant or Cooper, thus where plaintiff had already 
recovered compensation from Cooper he could not under 
common law action for damages recover from defendant. 
Cradic v. Eastman Kodak Co., 202 F. Supp. 590, 1962 U.S. 
Dist. LEXIS 4760 (E.D. Tenn. 1962). 


16. Recovery from Subcontractor Bars Recovery from 
Contractor. 

Where an employee of a subcontractor recovered all the 
workers’ compensation benefits to which he was entitled 
from the insurer of his employer, the exclusive remedy 
provision of T.C.A. § 50-6-108 barred an action in tort for 
personal injuries brought by the employee against the 
contractor. Campbell v. Dick Broadcasting Co., 883 S.W.2d 
604, 1994 Tenn. LEXIS 254 (Tenn. 1994). 


17. Liability of Parties. 
Question of who was primarily liable to employee of 
general contractor loaned to subcontractor at time of injury 
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was question of fact dependent on whose work the 
employee was engaged in at time of injury. Travelers Ins. 
Co. v. Fidelity & Casualty Co., 219 Tenn. 244, 409 S.W.2d 
175, 1966 Tenn. LEXIS 522 (1966). 

The Workers’ Compensation Law does not determine, as 
between contractors and subcontractors, who is primarily 
liable, as that determination must be made on equitable 
principles. Travelers Ins. Co. v. Fidelity & Casualty Co., 219 
Tenn. 244, 409 S.W.2d 175, 1966 Tenn. LEXIS 522 (1966). 

Where owner of a fleet of trucks leased them to a 
trucking company for shipments from Tennessee to other 
parts of the country, the duty and obligations flow to the 
benefit of an injured employee from both the owner and the 
lessee as prime contractor and subcontractor respectively. 
Herron v. Fletcher, 503 S.W.2d 84, 1973 Tenn. LEXIS 428 
(Tenn. 1973). 

Although the father supervised the construction of his 
daughter's residence and therefore qualified under T.C.A. 
§ 50-6-113 as “a person engaged in the construction 
industry,” who was required to carry workers’ compensation 
insurance, the father fell within the ownership exemption 
provided in former § 50-6-113(f)(1) because he was acting 
as his daughter's uncompensated agent and thus was not 
subject to liability for the injuries sustained by an employee 
of a subcontractor working on the construction. Bostic v. 
Dalton, 158 S.W.3d 347, 2005 Tenn. LEXIS 1 (Tenn. 2005). 

Employer was not entitled to assert the comparative fault 
of the general contractor or subcontractor as to the 
employee’s injuries but was entitled to argue that the 
contractor and subcontractor were the sole cause in fact of 
the employee’s injuries; the trial court’s jury instruction 
properly instructed the jury on the employer's cause-in-fact 
defense. Troup v. Fischer Steel Corp., 236 S.W.3d 143, 
2007 Tenn. LEXIS 742 (Tenn. Aug. 31, 2007). 

Insured was liable to insurers for workers’ compensation 
premiums for physical therapists with whom the insured 
contracted under a risk of loss provision in the parties’ 
insurance contract because: (1) the clause did not only 
apply when T.C.A. § 50-6-113 might apply; and (2) the 
insurers had to defend any suit in which a therapist sought 
workers’ compensation from the insured, even if only to find 
the therapist's status as an employee or independent 
contractor, so the insured was liable for premiums for 
shifting this litigation risk to the insurers. Cont’l Cas. Co. v. 
Theraco, Inc., — $.W.3d —, 2014 Tenn. App. LEXIS 16 
(Tenn. Ct. App. Jan. 14, 2014). 


18. Statutory Employer. 

Under contract of employment whereby employer simply 

agreed to pay one for hauling lumber according to the 
amount hauled, with no relinquishment by the employer of 
the right to control the means and method by which the 
hauling was done, or to terminate the employment, the 
hauler was an employee within meaning of this section and 
not an independent contractor. Frost v. Blue Ridge Timber 
Corp., 158 Tenn. 18, 11 S.W.2d 860, 1928 Tenn. LEXIS 119 
(1928). 
__ The relationship of employer and employee arises where 
the former selects the latter, and may discharge him and 
may order not only that the work shall be done but also the 
mode of its performance. Mayberry v. Bon Air Chemical Co., 
160 Tenn. 459, 26 S.W.2d 148, 1929 Tenn. LEXIS 122 
(1930). 

Where defendant had control over the nature of the 
dimensions of the work and the order of completion of the 
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work, and the right to terminate the contract, defendant had 
more control than was necessary merely to insure that the 
end result conformed to the plans and specifications of the 
contract, indicating that defendant was a statutory em- 
ployer. Barber v. Purina, 825 S.W.2d 96, 1991 Tenn. App. 
LEXIS 605 (Tenn. Ct. App. 1991). 

The two tests employed to determine whether an 
employer-employee relationship is that of a statutory em- 
ployer or an independent contractor are: (1) Whether the 
work being performed by the contractor in question is the 
same type of work usually performed by the company or is 
part of the regular business of the company; and (2) 
Whether the company has the right to control employees of 
the contractor. Barber v. Purina, 825 S.W.2d 96, 1991 Tenn. 
App. LEXIS 605 (Tenn. Ct. App. 1991). 

Company was not a principal contractor under T.C.A. 
§ 50-6-113 and therefore was not a statutory employer; the 
company was not liable for workers’ compensation benefits, 
where the company neither possessed nor exercised any 
control over subcontractor’s employees or their conduct of 
the work. Murray v. Goodyear Tire & Rubber Co., 46 S.W.3d 
171, 2001 Tenn. LEXIS 418 (Tenn. 2001). 

Administratrix was not precluded from pursuing tort 
Claims against the general contractor under the exclusive 
remedy provisions of the Tennessee Workers’ Compensa- 
tion Law, T.C.A. § 50-6-101 et seq., because if the 
administratrix’s contention that the company that the de- 
ceased worked for was not a subcontractor of the general 
contractor, but a separate general contractor was true, the 
administratrix could have conceivably pursued a claim 


Collateral References. 

Construction and effect of specific provisions of Workers’ 
Compensation Acts in relation to employees of independent 
contractors or subcontractors. 68 A.L.R. 872. 

General or special employer, liability of. 3A.L.R. 1181, 34 
A.L.R. 768, 58 A.L.R. 1467, 152 A.L.R. 816. 
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against a separate party not protected by the exclusive 
remedy provisions. Therefore, the court could not have 
concluded, based on the bare allegations of the general 
contractor, that it was the statutory employer of the 
deceased and thus insulated by the Tennessee Workers’ 
Compensation Law. Medrano v. MCDR, Inc., 366 F. Supp. 
2d 625, 2005 U.S. Dist. LEXIS 15074 (W.D. Tenn. 2005). 

Trial court properly granted summary judgment to a 
general contractor's auto insurer on a subrogee’s negli- 
gence claim because the injured employee and a co- 
worker, who was also the thyroid-party tortfeasor, were 
employees of the subcontractor, the injured employee and 
the co-worker were acting in the course and scope of their 
employment for the subcontractor at the time of the injury, 
and, thus, the general contractor was the injured employ- 
ee’s statutory employer. T.C.A. § 50-6-113. Erie Ins. Exch. 
v. Columbia Nat'l Ins. Co., — $.W.3d —, 2013 Tenn. App. 
LEXIS 60 (Tenn. Ct. App. Jan. 30, 2013), appeal denied, 
Erie Ins. Exch. v. Columbia Nat'l Ins. Co., — S.W.3d —, 
2013 Tenn. LEXIS 673 (Tenn. Aug. 13, 2013). 

Court concluded that it improvidently granted permission 
for the appeal under T.R.A.P. 9. The trial court skipped over 
the threshold issue of whether appellant’s immediate em- 
ployer was a subcontractor of appellee without addressing 
it, which was a necessary prerequisite to determining if the 
employer was a statutory employer, and the court declined 
to decide the issue since the court, in a Rule 9 interlocutory 
appeal, could only consider issues that were actually 
decided by the trial court. Blackwell v. Comanche Constr., 
Inc., — $.W.3d —, 2013 Tenn. App. LEXIS 251 (Tenn. Ct. 
App. Apr. 15, 2013). 


Trade, business, or occupation of principal employer, 
what work of independent contractor or subcontractor is so 
related to, as to satisfy condition in that regard of provisions 
of Workers’ Compensation Act making employer respon- 
sible to employees of contractor. 150 A.L.R. 1214. 


50-6-114. Supremacy of chapter — Setoffs for payments by disability 
plan. [Applicable to injuries occurring both prior to and 
on and after July 1, 2014.] 


(a) No contract or agreement, written or implied, or rule, regulation or other 
device, shall in any manner operate to relieve any employer, in whole or in 
part, of any obligation created by this chapter, except as provided in subsection 
(b). 

(b) Any employer may set off from temporary total, temporary partial, 
permanent partial and permanent total disability benefits any payment made 
to an employee under an employer funded disability plan for the same injury; 
provided, that the disability plan permits such an offset. The offset from a 
disability plan may not result in an employee’s receiving less than the 
employee would otherwise receive under this chapter. In the event that a 
collective bargaining agreement is in effect, this subsection (b) shall be subject 
to the agreement of both parties. 
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History. 

Acts 1919, ch. 123, § 16; Shan. Supp., 
§ 3608a165; Code 1932, § 6867; T.C.A. (orig. 
ed.), § 50-916; Acts 1996, ch. 919, § 1. 


Law Reviews. 
When Telling the Truth Costs You Your Job: 


EMPLOYER AND EMPLOYEE 


248 


Tennessee’s Employment-at-Will Doctrine and 
the Need for Change (Chad E. Wallace), 39 No. 
4 Tenn. B.J. 18 (2003). 

1985 Tennessee Survey: Selected Develop- 
ments in Tennessee Law, 53 Tenn. L. Rev. 415 
(1986). 


NOTES TO DECISIONS 


Analysis 


Constitutionality. 

Employee Becoming Member of Association. 
. Reduction of Compensation Benefits. 
Retaliatory Discharge. 

Determination of Status. 

Supplemental Disability Benefits. 

. Release Agreements. 


Va Se ie re 


. Constitutionality. 

The Workers’ Compensation Act was not in- 
valid as denying employee the right to contract 
and failing to express such subject in the title, 
since both the title and body of the act as 
originally enacted declared it to be elective and 
no right was taken away from an employee 
electing not to accept the provisions of the act. 
Scott v. Nashville Bridge Co., 143 Tenn. 86, 223 
S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

The amendment that permits offsets against 
workers’ compensation benefits for payments 
made to an employee under an employer- 
funded disability plan is not retroactive and the 
statute in effect at the date of the worker’s 
injury governs the rights of the parties. Nutt v. 
Champion Int'l Corp., 980 S.W.2d 365, 1998 
Tenn. LEXIS 716 (Tenn. 1998). 


2. Employee Becoming Member of Asso- 
ciation. 

Where plaintiff was paid hourly wages before 
she signed a paper becoming a member of 
association, and was paid thereafter “merely 
for the purpose of subsistence,” as stated in 
paper she signed, employer was not relieved 
from liability for her injury under Workers’ 
Compensation Law. Schroader v. Rural Educa- 
tional Ass’n, 33 Tenn. App. 36, 228 S.W.2d 491, 
1950 Tenn. App. LEXIS 84 (Tenn. Ct. App. 
1950). 


3. Reduction of Compensation Benefits. 

In the absence of a contract or statute per- 
mitting a setoff or credit, an employer is not 
entitled to a reduction of compensation ben- 
efits. Brown v. Western Electric Co., 646 S.W.2d 
912, 1983 Tenn. LEXIS 621 (Tenn. 1983). 

No set-off of short-term disability plan ben- 
efits against statutory permanent disability 
benefits may be imposed, regardless of the 
provisions of the employer-funded disability 
plan. Cantrell v. Electric Power Bd., 811 S.W.2d 
84, 1991 Tenn. LEXIS 198 (Tenn. 1991); McCa- 
leb v. Saturn Corp., 910 S.W.2d 412, 1995 Tenn. 


LEXIS 629 (Tenn. Special Workers’ Comp. App. 
Panel 1995), review denied, 1995 Tenn. LEXIS 
664 (Tenn. Nov. 2, 1995). 

A judicially-imposed set-off of excess pay- 
ments of short-term disability benefits is a 
“rule” which operates to relieve the employer of 
statutory liability for permanent disability ben- 
efits, in violation of T.C.A. § 50-6-114. Cantrell 
v. Electric Power Bd., 811 S.W.2d 84, 1991 
Tenn. LEXIS 198 (Tenn. 1991). 

The terms of T.C.A. § 50-6-114 prohibit en- 
forcement of provisions of disability plans or 
other contracts which purport to permit em- 
ployers to set off excess supplemental pay- 
ments of short-term disability benefits against 
the employer’s statutory liability for perma- 
nent disability benefits. Cantrell v. Electric 
Power Bd., 811 S.W.2d 84, 1991 Tenn. LEXIS 
198 (Tenn. 1991). 

Employer was not entitled to offset payments 
made to an injured employee under an em- 
ployer-provided long term disability plan from 
a workers’ compensation award where the em- 
ployee’s injury predated the 1996 amendment 
to T.C.A. § 50-6-114(b) permitting such offsets; 
the amendment did not include a provision 
making it retroactive, and the amendment was 
neither remedial nor procedural. Nutt v. Cham- 
pion Int'l Corp., 980 S.W.2d 365, 1998 Tenn. 
LEXIS 716 (Tenn. 1998). 


4, Retaliatory Discharge. 

A cause of action for retaliatory discharge, 
although not explicitly created by T.C.A. § 50- 
6-114, is necessary to enforce the duty of the 
employer, to secure the rights of the employee 
and to carry out the intention of the general 
assembly. Clanton v. Cain-Sloan Co., 677 
S.W.2d 441, 1984 Tenn. LEXIS 935 (Tenn. 
1984), superseded by statute as stated in, Med- 
ley v. A. W. Chesterton Co., 912 S.W.2d 748, 
1995 Tenn. App. LEXIS 584 (Tenn. Ct. App. 
1995), superseded by statute as stated in, 
Fleming v. Sharp Mfg. Co. of Am., — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 103212 (W.D. Tenn. 
July 25, 2012); Thompson v. Cort Furniture 
Rental Corp., 797 F. Supp. 618, 1992 U.S. Dist. 
LEXIS 10083 (W.D. Tenn. 1992). 

The decision allowing a successful plaintiff in 
a suit for retaliatory discharge to recover puni- 
tive damages was not applied in the case of first 
impression and was prospective only. Clanton v. 
Cain-Sloan Co., 677 S.W.2d 441, 1984 Tenn. 
LEXIS 935 (Tenn. 1984), superseded by statute 
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as stated in, Medley v. A. W. Chesterton Co., 
912 S.W.2d 748, 1995 Tenn. App. LEXIS 584 
(Tenn. Ct. App. 1995), superseded by statute as 
stated in, Fleming v. Sharp Mfg. Co. of Am., — 
F. Supp. 2d —, 2012 U.S. Dist. LEXIS 103212 
(W.D. Tenn. July 25, 2012). 

Retaliatory discharge of an employee seeking 
worker’s compensation benefits was a device 
under T.C.A. § 50-6-114. Clanton v. Cain-Sloan 
Co., 677 S.W.2d 441, 1984 Tenn. LEXIS 935 
(Tenn. 1984), superseded by statute as stated 
in, Medley v. A. W. Chesterton Co., 912 S.W.2d 
748, 1995 Tenn. App. LEXIS 584 (Tenn. Ct. 
App. 1995), superseded by statute as stated in, 
Fleming v. Sharp Mfg. Co. of Am., — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 103212 (W.D. Tenn. 
July 25, 2012); Thompson v. Cort Furniture 
Rental Corp., 797 F. Supp. 618, 1992 U.S. Dist. 
LEXIS 10083 (W.D. Tenn. 1992). 

Employee-at-will may be discharged without 
breach of contract for good cause, bad cause or 
no cause at all; thus, there is no action for 
retaliatory discharge for such employees. Har- 
ney v. Meadowbrook Nursing Center, 784 
S.W.2d 921, 1990 Tenn. LEXIS 39 (Tenn. 1990), 
rehearing denied, — S.W.2d —, 1990 Tenn. 
LEXIS 95 (Tenn. Feb. 26, 1990). 

No public policy was violated by the dis- 
charge of an employee-at-will following her 
testimony in an unemployment compensation 
case where the employer did not interfere with 
her testimony but there was a difference of 
opinion about whether the employee’s testi- 
mony was truthful. Harney v. Meadowbrook 
Nursing Center, 784 S.W.2d 921, 1990 Tenn. 
LEXIS 39 (Tenn. 1990), rehearing denied, — 
S.W.2d —, 1990 Tenn. LEXIS 95 (Tenn. Feb. 26, 
1990). 

Action for retaliatory discharge under state 
law is preempted where plaintiffs’ remedies lie 
within the parameters of the federal Surface 
Transportation Assistance Act of 1982, 49 
U.S.C. App. § 2305. Watson v. Cleveland Chair 
Co., 789 S.W.2d 538, 1989 Tenn. LEXIS 523 
(Tenn. 1989). 

In retaliatory discharge case, employer was 
permitted to discharge an employee pursuant 
to a facially neutral absence control policy for 
absence caused by a work-related injury. An- 
derson v. Standard Register Co., 857 S.W.2d 
555, 1993 Tenn. LEXIS 247 (Tenn. 1993), over- 
ruled, Perkins v. Metro. Gov’t of Nashville & 
Davidson County, 380 S.W.3d 73, 2012 Tenn. 
LEXIS 512 (Tenn. Aug. 22, 2012), overruled, 
Todd v. Shelby County, — S.W.3d —, 2012 Tenn. 
App. LEXIS 910 (Tenn. Ct. App. Dec. 27, 2012), 
overruled, Herrin v. Mr. Bult’s, Inc., — F. Supp. 
2d —, 2013 U.S. Dist. LEXIS 52242 (M.D. Tenn. 
Apr. 11, 2013), overruled in part, Brasfield v. 
Martinrea Fabco Auto. Structures United 
States, Inc., — F. Supp. 2d —, 2013 U.S. Dist. 
LEXIS 82818 (M.D. Tenn. June 12, 2013). 

The following elements are found to establish 
a cause of action for discharge in retaliation for 
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asserting a workers’ compensation claim: (1) 
The plaintiff was an employee of the defendant 
at the time of the injury; (2) The plaintiff made 
a claim against the defendant for workers’ 
compensation benefits; (3) The defendant ter- 
minated the plaintiffs employment; and (4) 
The claim for workers’ compensation benefits 
was a substantial factor in the employer’s mo- 
tivation to terminate the employee’s employ- 
ment. Anderson v. Standard Register Co., 857 
S.W.2d 555, 1993 Tenn. LEXIS 247 (Tenn. 
1993), overruled, Perkins v. Metro. Gov’t of 
Nashville & Davidson County, 380 S.W.3d 73, 
2012 Tenn. LEXIS 512 (Tenn. Aug. 22, 2012), 
overruled, Todd v. Shelby County, — S.W.3d —, 
2012 Tenn. App. LEXIS 910 (Tenn. Ct. App. 
Dec. 27, 2012), overruled, Herrin v. Mr. Bult’s, 
Inc., — F. Supp. 2d —, 2013 U.S. Dist. LEXIS 
52242 (M.D. Tenn. Apr. 11, 2013), overruled in 
part, Brasfield v. Martinrea Fabco Auto. Struc- 
tures United States, Inc., — F. Supp. 2d —, 
2013 U.S. Dist. LEXIS 82818 (M.D. Tenn. June 
12, 2013): 

An employee’s action for retaliatory dis- 
charge was not allowed where he was dis- 
charged before he filed his workers’ compensa- 
tion claim and the retaliation was the 
withholding of severance benefits. Medley v. A. 
W. Chesterton Co., 912 S.W.2d 748, 1995 Tenn. 
App. LEXIS 584 (Tenn. Ct. App. 1995). 

Employee’s motion to remand a claim of 
alleged retaliatory discharge was granted be- 
cause removal of a state civil action arising 
under the state workers’ compensation statute 
was prohibited under 28 U.S.C. § 1445(c), de- 
priving the federal court of diversity jurisdic- 
tion under 28 U.S.C. § 1441(a), and the action 
necessarily required interpretation of T.C.A. 
§ 50-6-114. Goin v. Bass Pro Outdoor World, 
LLC, 437 F. Supp. 2d 762, 2006 U.S. Dist. 
LEXIS 50761 (W.D. Tenn. 2006). 

Employer was granted summary judgment 
on an employee’s claim of retaliatory discharge 
where the person who had made the decision to 
terminate the employee did not have notice or 
knowledge of his neck injury, nor had the em- 
ployee otherwise taken any action that would 
notified the employer that he was making a 
claim for workers’ compensation benefits, and 
the employee also failed to present evidence of a 
causal connection between a workers’ compen- 
sation claim and his termination. Morgan v. 
Hth Cos., — F. Supp. 2d —, 2011 U.S. Dist. 
LEXIS 137165 (E.D. Tenn. Nov. 29, 2011). 


5. Determination of Status. 

The provision in a contract that purported to 
establish that a certain entity was an indepen- 
dent contractor was not dispositive; whether 
one is an employee or an independent contrac- 
tor is one of law for the courts, and the parties 
cannot by contract take this responsibility from 
the court. Stratton v. United Inter-Mountain 
Tel. Co., 695 S.W.2d 947, 1985 Tenn. LEXIS 591 
(Tenn. 1985). 
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6. Supplemental Disability Benefits. 

No public policy or statute is offended by the 
provision of supplemental disability benefits by 
employers. Simpson v. Frontier Community 
Credit Union, 810 S.W.2d 147, 1991 Tenn. 
LEXIS 181 (Tenn. 1991). 

The intentions and expectations of the par- 
ties as expressed in an employer-funded dis- 
ability plan contract should control, and to the 
extent Lovell v. Metropolitan Government, 696 
S.W.2d 2, 1985 Tenn. LEXIS 540 (Tenn. 1985), 
requires judicial imposition of a set-off where 
the parties have not so agreed, that case is 
overruled. Simpson v. Frontier Community 
Credit Union, 810 S.W.2d 147, 1991 Tenn. 
LEXIS 181 (Tenn. 1991). 


7. Release Agreements. 
Release agreement between the parties fol- 
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lowing employee’s previous work related injury, 
to the extent that it was intended to defeat the 
present claim, violated public policy and was 
unenforceable. Fink v. Caudle, 856 S.W.2d 952, 
1993 Tenn. LEXIS 378 (Tenn. 1993). 

Waiver provision in the settlement agree- 
ment between the employee and the employer 
that waived the employee’s reconsideration 
rights was contrary to T.C.A. § 50-6-114(a) 
since it effectively relieved the employer of a 
portion of its obligations under the Workers’ 
Compensation Law; the waiver provision, 
therefore, was invalid under the plain language 
of the statute and enforcement of the prospec- 
tive waiver provision would thwart the policy 
underlying an employee’s right to seek recon- 
sideration of workers’ compensation benefits. 
Overman vy. Altama Delta Corp., 193 S.W.3d 
540, 2006 Tenn. LEXIS 193 (Tenn. 2006). 


50-6-115. Extraterritorial application of chapter. [Applicable to inju- 
ries occurring both prior to and on and after July 1, 2014.] 


(a) For purposes of this section, an employee is considered to be temporarily 
in a state working for an employer if the employee is working for such 
employee’s employer in a state other than the state where such employee is 
primarily employed for no more than fourteen (14) consecutive days, or no 
more than twenty-five (25) days total, during a calendar year. 


(b)(1) If an employee in this state who is subject to this chapter temporarily 
leaves this state incidental to the employee’s employment and receives an 
accidental injury arising out of and in the course and scope of the employee’s 
employment, the employee, or the employee’s beneficiaries in the case of an 
injury that results in the employee’s death, shall be entitled to the benefits 
of this chapter as if the employee was injured in this state. 

(2) If an employee, while working outside the territorial limits of this 
state other than temporarily, suffers an injury on account of which the 
employee, or, in the event of the employee’s death, the employee’s depen- 
dents, would have been entitled to the benefits provided by this chapter had 
the injury occurred within this state, the employee, or in the event of the 
employee’s death resulting from the injury, the employee’s dependents, shall 
be entitled to the benefits provided by this chapter; provided, that at the time 
of the injury: 

(A) The employment was principally localized within this state; 
(B) The contract of hire was made in this state; or 
(C) If at the time of the injury the injured worker was a Tennessee 
resident and there existed a substantial connection between this state and 
the particular employer and employee relationship. 
(c)(1) An employee from another state and the employee’s employer are 
exempt from this chapter while the employee is temporarily in this state 
performing work for the employer if: 
(A) The employer has furnished workers’ compensation insurance cov- 
erage under the workers’ compensation insurance or similar laws of the 
other state to cover the employee’s employment while in this state; 
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(B) The extraterritorial provisions of this chapter are recognized in the 
other state; and 

(C) Employees and employers who are covered in this state are likewise 
exempted from the application of the workers’ compensation insurance or 
similar laws of the other state. 

(2) The benefits under the workers’ compensation insurance or similar 
laws of the other state, or other remedies under similar law, are the exclusive 
remedy against the employer for any injury, whether resulting in death or 
not, received by the employee while temporarily working for that employer 
in this state. 

(3) A certificate from the duly authorized officer of the appropriate 
department of another state certifying that the employer of such other state 
is insured in that state and has provided extraterritorial coverage insuring 
employees while working in this state is prima facie evidence that the 
employer carries such workers’ compensation insurance. 

(4) Whenever in any appeal or other litigation the construction of the laws 
of another jurisdiction is required, the courts shall take judicial notice of 
such construction of the laws of the other jurisdiction. 

(5) When an employee has a claim under the workers’ compensation 

insurance laws of another state, territory, province, or foreign nation for the 
same injury or occupational disease as the claim filed in this state, the total 
amount of compensation paid or awarded under such other workers’ com- 
pensation law shall be credited against the compensation due under this 
chapter. 
(d)(1) Any employer who is insured in this state for workers’ compensation 
under this chapter, and who has extraterritorial coverage under this chapter, 
for their employees while such employees are temporarily working outside 
this state within the meaning of subsection (a) may obtain a certificate 
evidencing such coverage at the time that the application for certification is 
made from the commissioner of commerce and insurance. 

(2) In order to obtain a certificate under subdivision (d)(1), an employer 
shall: 

(A) File an application with the commissioner of commerce and insur- 
ance, on a form that is approved by the commissioner of commerce and 
insurance; 

(B) Pay a filing fee to the department of commerce and insurance in the 
amount of one hundred dollars ($100). The commissioner of commerce and 
insurance may change the amount of the filing fee required by this 
subdivision (d)(2)(B) by promulgating a rule pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, as necessary 
to ensure that the proceeds of such filing fees are sufficient to offset the 
cost of processing applications and issuing the certificates authorized by 
this subsection (d); and 

(C) Submit to the commissioner of commerce and insurance a copy of 
the declaration page from the employer’s workers’ compensation insur- 
ance policy, or such proof as the commissioner of commerce and insurance 
may require to demonstrate that the employer is self insured for workers’ 
compensation and the territorial limits of such coverage. 
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(3) The commissioner of commerce and insurance is authorized to issue a 
certificate that certifies that, at the time that the application for certification 
is made, the applicant employer in this state is insured for workers’ 
compensation under this chapter, and that such employers have extraterri- 
torial coverage under this chapter, for their employees while such employees 
are temporarily working outside this state within the meaning of subsection 


(a). 


History. 

Acts 1919, ch. 1238, § 19; Shan. Supp., 
§ 3608a168; Code 1932, § 6870; Acts 1975, ch. 
85, § 1; 1976, ch. 389, § 1; T.C.A. (orig. ed.), 
§ 50-917; Acts 2004, ch. 648, § 1; 2013, ch. 367, 
le 


Compiler’s Notes. 
Acts 2013, ch. 367, § 2 provided that the act, 
which amended this section, shall apply to any 


claim filed on or after May 18, 2013, regardless 
of the date of the injury. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., 
Workers’ Compensation, § 4. 


Law Reviews. 
Workers’ Compensation Outline (Paul Camp- 
bell IIT), 18 No. 3 Tenn. B.J. 11 (1982). 


NOTES TO DECISIONS 


Analysis 


. Law Governing. 

. Conflict of Laws. 

. Pursuit of Claim in Another Jurisdiction. 
. Injuries Outside of State Included. 

. Recovery in Other State as Bar to Suit. 
. Election of Benefits. 

. Wrongful Rejection of Claim — Effect. 

. Localization. 

. Nonresident Principal Contractor. 

10. Contract of Hire. 

11. Appeal. 


OMANnDILWNE 


1. Law Governing. 

Law of the place of contract governs construc- 
tion and determines legal obligations, though 
contract calls for work out of the state. Smith v. 
Van Noy Interstate Co., 150 Tenn. 25, 262 S.W. 
1048, 1923 Tenn. LEXIS 60, 35 A.L.R. 1409 
(1924); Basham v. Southeastern Motor Truck 
Lines, Inc., 184 Tenn. 532, 201 S.W.2d 678, 
1947 Tenn. LEXIS 407 (1947). 

Since an action for an award of compensation 
is a suit upon a contract, the courts of this state 
should not undertake to administer the com- 
pensation law of another state where there is 
no machinery or agency in this state for enforc- 
ing such a contract. Davis v. Swift & Co., 175 
Tenn. 210, 1383 S.W.2d 4838, 19389 Tenn. LEXIS 
31 (1939). 

Where an Illinois resident employed by an 
Illinois corporation which had qualified under 
the workers’ compensation statutes of both 
Tennessee and Illinois was injured while work- 
ing in Tennessee, such employee could have 
recovered under the statutes of either state. 
United States Casualty Co. v. Standard Acc. 
Ins. Co., 175 Tenn. 559, 136 S.W.2d 504, 1939 
Tenn. LEXIS 75, 126 A.L.R. 876 (1940). 

Where evidence was sufficient to support 
finding of chancellor that injury occurred in 


Tennessee under a Tennessee contract, such 
finding would not be disturbed. Brewer v. Poca- 
hontas Fuel Co., 221 Tenn. 130, 425 S.W.2d 582, 
1968 Tenn. LEXIS 452 (1968). 

Employees hired in another state could main- 
tain an action in Tennessee for benefits under 
the Tennessee Workers’ Compensation Law 
where they incurred accidental injury while in 
the scope and course of their employment in 
Tennessee. Millican v. Liberty Mut. Ins. Co., 
224 Tenn. 604, 460 S.W.2d 842, 1970 Tenn. 
LEXIS 362 (1970). 

Dependents of Tennessee resident, employed 
and based in Alabama but killed in Tennessee, 
could assert claim under Tennessee statute. 
Argonaut Ins. Co. v. Vanatta, 539 S.W.2d 35, 
1976 Tenn. LEXIS 571 (Tenn. 1976). 

The fact that the employer was in Tennessee 
when he accepted an offer given by phone to 
work in Arkansas made Tennessee the place of 
contract of hire and brought into play the 
employer’s extraterritorial liability under this 
statute when a work-related injury occurred. 
Tolley v. General Acci., Fire & Life Ins. Corp., 
584 S.W.2d 647, 1979 Tenn. LEXIS 462 (Tenn. 
1979). 

Since the employment contract was not made 
in Tennessee, the entire period of employment 
was outside Tennessee, and the injury occurred 
outside Tennessee, the employee is not entitled 
to workers’ compensation benefits under Ten- 
nessee law. Perkins v. BE&K, Inc., 802 S.W.2d 
215, 1990 Tenn. LEXIS 486 (Tenn. 1990), re- 
hearing denied, Perkins v. BE & K, Inc., — 
S.W.2d —, 1991 Tenn. LEXIS 74 (Tenn. Feb. 19, 
Ego 1). 


2. Conflict of Laws. 

Where an employee of a Tennessee corpora- 
tion made his contract of employment in this 
state but was injured in course of employment 
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in Ohio, a defense to a proceeding in the latter 
state under the Ohio compensation law does 
not preclude recovery there, where as con- 
strued by the Tennessee courts the statute does 
not preclude recovery under the laws of another 
state. Ohio v. Chattanooga Boiler & Tank Co., 
289 U.S. 439, 53S. Ct. 663, 77 L. Ed. 1307, 1933 
U.S. LEXIS 189 (1933). 


3. Pursuit of Claim in Another Jurisdic- 
tion. 

Under certain circumstances, the pursuit of a 
compensation claim in another jurisdiction 
may preclude the filing of the same claim in the 
courts of Tennessee, especially where it results 
in an award or an approved settlement. Gray v. 
Holloway Constr. Co., 834 S.W.2d 277, 1992 
Tenn. LEXIS 363 (Tenn. 1992). 

A Tennessee employee who pursued benefits 
in the foreign state in which the injury occurred 
was barred by the doctrine of election of rem- 
edies from pursuing benefits in Tennessee for 
the same injury. Bradshaw v. Old Republic Ins. 
Co., 922 S.W.2d 503, 1996 Tenn. LEXIS 307 
(Tenn. 1996). 


4, Injuries Outside of State Included. 

The statute provides for contractual relation- 
ship and includes injuries out of the state. 
Smith v. Van Noy Interstate Co., 150 Tenn. 25, 
262 S.W. 1048, 1923 Tenn. LEXIS 60, 35 A.L.R. 
1409 (1924); Basham v. Southeastern Motor 
Truck Lines, Inc., 184 Tenn. 532, 201 S.W.2d 
678, 1947 Tenn. LEXIS 407 (1947). 

If an accident happens outside the state 
which would have entitled the employee to 
benefits if it had happened inside this state, the 
employee is entitled to compensation under the 
Tennessee statute unless otherwise expressly 
provided in the employment contract. Hudnall 
v.S & W Constr. Co. of Tennessee, Inc., 60 Tenn. 
App. 7438, 451 S.W.2d 858, 1969 Tenn. App. 
LEXIS 343 (Tenn. Ct. App. 1969). 

Where (1) The principal contractor, subcon- 
tractor and subcontractor’s injured employee 
were all citizens of Tennessee; (2) The contract 
of employment between employee and subcon- 
tractor was executed in Tennessee; (3) Both the 
principal contractor and subcontractor had 
complied with Tennessee Workers’ Compensa- 
tion Law; and (4) The employee was injured in 
another state under circumstances which 
would have been compensable in Tennessee, 
Tennessee Workers’ Compensation Law pro- 
vided exclusive remedy in courts of Tennessee 
and suit against principal contractor based on 
common law negligence would be barred if 
Tennessee Workers’ Compensation Law was 
pleaded as a defense. Hudnall v. S & W Constr. 
Co. of Tennessee, Inc., 60 Tenn. App. 743, 451 
S.W.2d 858, 1969 Tenn. App. LEXIS 343 (Tenn. 
Ct. App. 1969). 


5. Recovery in Other State as Bar to Suit. 
A petitioner entitled to compensation under 
this statute, who procured recovery of compen- 
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sation in another state where the injury oc- 
curred, cannot proceed to recover here. Tidwell 
v. Chattanooga Boiler & Tank Co., 163 Tenn. 
420, 43 S.W.2d 221, 1931 Tenn. LEXIS 131 
(1931), rehearing denied, 163 Tenn. 648, 45 
S.W.2d 528, 1931 Tenn. LEXIS 162 (1931), 
rehearing denied, Tidwell v. Chattanooga 
Boiler & Tank Co., 163 Tenn. 648, 45 S.W.2d 
528, 1931 Tenn. LEXIS 162 (1931); Ohio v. 
Chattanooga Boiler & Tank Co., 289 U.S. 439, 
53 S. Ct. 663, 77 L. Ed. 1307, 1933 U.S. LEXIS 
189 (1933). 

A widow’s recovery of compensation for death 
of her husband in another state under compen- 
sation act affords good defense to proceeding in 
this state. Tidwell v. Chattanooga Boiler & 
Tank Co., 163 Tenn. 420, 43 S.W.2d 221, 1931 
Tenn. LEXIS 131 (1931), rehearing denied, 163 
Tenn. 648, 45 S.W.2d 528, 1931 Tenn. LEXIS 
162 (1931), rehearing denied, Tidwell v. Chat- 
tanooga Boiler & Tank Co., 163 Tenn. 648, 45 
S.W.2d 528, 1931 Tenn. LEXIS 162 (1931). 

Instituting proceedings in a foreign state to 
recover compensation for death of employee 
was a clear renunciation or disaffirmance of the 
contract of employment made in this state, 
which precluded claim of benefits of contract in 
subsequent suit in this state, and the election 
to disaffirm is irrevocable where petitioner has 
taken the benefit of the suit in the other state. 
Tidwell v. Chattanooga Boiler & Tank Co., 163 
Tenn. 420, 43 S.W.2d 221, 1931 Tenn. LEXIS 
131 (1931), rehearing denied, 163 Tenn. 648, 45 
S.W.2d 528, 1931 Tenn. LEXIS 162 (1931), 
rehearing denied, Tidwell v. Chattanooga 
Boiler & Tank Co., 163 Tenn. 648, 45 S.W.2d 
528, 1931 Tenn. LEXIS 162 (1931). 

Where contract of employment was made in 
Tennessee and plaintiff was employed princi- 
pally in Tennessee but was injured on job in 
Virginia and he obtained worker’s compensa- 
tion benefits in Virginia under Virginia law, he 
could not thereafter obtain benefits for the 
same injury under Tennessee law. True v. Am- 
erail Corp., 584 S.W.2d 794, 1979 Tenn. LEXIS 
475 (Tenn. 1979). 


6. Election of Benefits. 

The circumstances of each case must be con- 
sidered in determining whether the employee 
has made a binding election. The mere accep- 
tance of benefits from another state does not 
constitute an election, but affirmative action to 
obtain benefits or knowing and voluntary ac- 
ceptance of benefits from another state will be 
sufficient to establish a binding election. Per- 
kins v. BE&K, Inc., 802 S.W.2d 215, 1990 Tenn. 
LEXIS 486 (Tenn. 1990), rehearing denied, Per- 
kins v. BE & K, Inc., — S.W.2d —, 1991 Tenn. 
LEXIS 74 (Tenn. Feb. 19, 1991). 

Where defendants made the decision to pro- 
ceed under Virginia workers’ compensation law, 
and plaintiff, without being given an opportu- 
nity to make a knowledgeable and informed 
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choice, merely accepted the benefits which were 
tendered, plaintiffs actions were not sufficient 
to constitute a binding election which would 
preclude him from receiving benefits under 
Tennessee law. Hale v. Fraley’s, Inc., 825 
S.W.2d 690, 1992 Tenn. LEXIS 132 (Tenn. 
1992). 

Employee, Tennessee resident who was in- 
jured in Texas, could not pursue common law 
tort claims against a general contractor or a 
co-worker as Tennessee workers’ compensation 
benefits had been awarded under T.C.A. § 50- 
6-115; exclusivity provision barred the claims 
under T.C.A. § 50-6-108 because the employer 
as a subcontractor had provided workers’ com- 
pensation insurance under T.C.A. § 50-6-113. 
Scott v. AMEC Kamtech, Inc., 583 F. Supp. 2d 
912, 2008 U.S. Dist. LEXIS 73662 (E.D. Tenn. 
Sept. 24, 2008). 


7. Wrongful Rejection of Claim — Effect. 

When the party primarily liable under the 
Tennessee Workers’ Compensation Law wrong- 
fully rejected an extraterritorial claim without 
offering to pay compensation under the Tennes- 
see law and thus created, by its own act, the 
necessity that the principal contractor pay the 
extraterritorial compensation, the party pri- 
marily liable cannot use any defense based on 
the injured worker’s election to first proceed 
extraterritorially. Tolley v. General Acci., Fire & 
Life Ins. Corp., 584 S.W.2d 647, 1979 Tenn. 
LEXIS 462 (Tenn. 1979). 


8. Localization. 

Although state residence is a factor to be 
considered in determining “localization,” it is 
not a controlling factor. Matthews v. St. Paul 
Property & Liability Ins., 845 S.W.2d 737, 1992 
Tenn. LEXIS 575 (Tenn. 1992). 


9. Nonresident Principal Contractor. 

Fact that employee of subcontractor of proj- 
ect in New Mexico was a resident of Tennessee 
and entered into employment contract with 
such subcontractor in Tennessee, could not, 
under the provisions of § 50-6-113, make the 
principal contractor of the New Mexico project 
liable to such employee under the Tennessee 
Workers’ Compensation Law, where such prin- 
cipal contractor was a nonresident of Tennes- 
see, although it did business in Tennessee. 
Smith v. Rockwell International Corp., 581 


EMPLOYER AND EMPLOYEE 


254 


S.W.2d 954, 1979 Tenn. LEXIS 441 (Tenn. 
1979). 


10. Contract of Hire. 

Where employee’s affidavit showed that a 
company representative stated to him that the 
company was going to be working in Covington, 
Virginia, and that as a result of the phone call 
he proceeded to Covington, Virginia, where 
“work papers” were signed, and the employee’s 
work was confined to the site in Virginia where 
the injury occurred, the only event that hap- 
pened in Tennessee was the employer’s tele- 
phone call to the employee notifying him of 
available work at the project site in Virginia. 
Such notification does not constitute a contract 
of hire within the meaning of T.C.A. § 50-6-115. 
Perkins v. BE&K, Inc., 802 S.W.2d 215, 1990 
Tenn. LEXIS 486 (Tenn. 1990), rehearing de- 
nied, Perkins v. BE & K, Inc., — S.W.2d —, 
1991 Tenn. LEXIS 74 (Tenn. Feb. 19, 1991). 

Where employer offered Tennessee resident a 
job during a telephone conversation and the 
offer was accepted, and even though a written 
contract was later executed in Missouri memo- 
rializing the details of the agreement, the “con- 
tract of hire” between employer and resident 
was made in Tennessee; therefore, Tennessee 
court had jurisdiction over resident’s compen- 
sation claim. Matthews v. St. Paul Property & 
Liability Ins., 845 S.W.2d 737, 1992 Tenn. 
LEXIS 575 (Tenn. 1992). 

In a personal injury case in which a worker, 
who had been employed by a subcontractor to a 
general contractor, appealed a district court’s 
entry of summary judgment in favor of the 
general contractor, under T.C.A. § 50-6-108(a), 
the Tennessee Workers’ Compensation Act pro- 
vided the worker with his exclusive remedy, the 
general contractor was immune under T.C.A. 
§ 50-6-113 to the same extent as the worker’s 
employer, and T.C.A. § 50-6-115 and was rel- 
evant to the case. Scott v. AMEC Kamtech, Inc., 
412 Fed. Appx. 818, 2011. U.S. App. LEXIS 
3758, 2011 FED App. 111N (6th Cir.), 31 I.E.R. 
Cas. (BNA) 1555. 


11. Appeal. 

Where the trial court did not find as a fact 
that a Tennessee contract governed by Tennes- 
see law was involved, such a finding could not 
be justified on appeal. Bryant v. Seward, 490 
S.W.2d 497, 1973 Tenn. LEXIS 517 (Tenn. 
1973). 


50-6-116. Construction of chapter. [Applicable to injuries occurring on 


and after July 1, 2014.] 


For any claim for workers’ compensation benefits for an injury, as defined in 
this chapter, when the date of injury is on or after July 1, 2014, this chapter 
shall not be remedially or liberally construed but shall be construed fairly, 
impartially, and in accordance with basic principles of statutory construction 
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and this chapter shall not be construed in a manner favoring either the 


employee or the employer. 


History. 

Acts 1919, ch. 128, § 47; Shan. Supp., 
§ 3608a197; Code 1932, § 6901; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.) § 50-918; 
Acts 2018, ch. 289, § 15. 


Compiler’s Notes. 

Acts 2018, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 
The 2013 amendment, effective July 1, 2014, 
rewrote the section which read: “The rule of 


common law requiring strict construction of 
statutes in derogation of common law shall not 
be applicable to this chapter, but this chapter is 
declared to be a remedial statute, which shall 
be given an equitable construction by the 
courts, to the end that the objects and purposes 
of this chapter may be realized and attained.” 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


50-6-116. Construction of chapter. [Applicable to injuries occurring prior to July 1, 2014.] 


The rule of common law requiring strict construction of statutes in derogation of common law 
shall not be applicable to this chapter, but this chapter is declared to be a remedial statute, which 
shall be given an equitable construction by the courts, to the end that the objects and purposes 


of this chapter may be realized and attained. 


History. 

Acts 1919, ch. 123, § 47; Shan. Supp., § 3608a197; 
Code 1932, § 6901; impl. am. Acts 1980, ch. 534, § 1; 
T.C.A. (orig. ed.) § 50-918. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), § 533. 


Law Reviews. 
Workers’ Compensation—An Analysis of Tennessee’s 
Lump Sum Provision, 14 Mem. St. U.L. Rev. 579 (1984). 


NOTES TO DECISIONS 


Analysis 


. Common-Law Rule Inapplicable. 

. Equitable and Liberal Construction. 

. —Duties and Requirements as to Industry — Effect. 
. —Application and Effect of Required Construction. 
—Limitations and Restrictions upon Construction. 
——Persons Not Embraced in Terms of Statute. 
. Practice and Procedure. 

. —Pleading. 

. ——Amendment. 

10. —Evidence. 

11. —Presumptions. 

12. —Conclusions of Court. 

13. —Appeal. 


OMONOORWNM— 


1. Common-Law Rule Inapplicable. 

The rule of the common law requiring strict construction 
is not applicable. Williams v. Carolina, C. & O. R. Co., 154 
Tenn. 224, 289 S.W. 520, 1926 Tenn. LEXIS 117 (1926); 
Carmichael v. J. C. Mahan Motor Co., 157 Tenn. 613, 11 
S.W.2d 672, 1928 Tenn. LEXIS 228 (1928). 

The Workers’ Compensation Law is in derogation of the 
common law, but contrary to the general rule of statutory 
construction, is to be given a liberal interpretation. Matthews 
v. Hardaway Contracting Co., 179 Tenn. 98, 163 S.W.2d 59, 
1941 Tenn. LEXIS 99 (1942). 


2. Equitable and Liberal Construction. 

This statute is to be construed liberally as to persons 
entitled to its benefits. Johnson Coffee Co. v. McDonald, 
143 Tenn. 505, 226 S.W. 215, 1920 Tenn. LEXIS 37 (1920); 
Frost v. Blue Ridge Timber Corp., 158 Tenn. 18, 11 S.W.2d 
860, 1928 Tenn. LEXIS 119 (1928); Brown v. Birmingham 
Nurseries, 173 Tenn. 343, 117 S.W.2d 739, 1937 Tenn. 
LEXIS 31 (1938); Webster v. Lloyd A. Fry Roofing Co., 177 
Tenn. 122, 146 S.W.2d 946, 1940 Tenn. LEXIS 18 (1941); 
Matthews v. Hardaway Contracting Co., 179 Tenn. 98, 163 
S.W.2d 59, 1941 Tenn. LEXIS 99 (1942); Thornton v. RCA 
Service Co., 188 Tenn. 644, 221 S.W.2d 954, 1949 Tenn. 
LEXIS 384 (1949); Millican v. Home Stores, Inc., 197 Tenn. 
93, 270 S.W.2d 372, 1954 Tenn. LEXIS 458 (1954); Kitts v. 
American Mut. Liability Ins. Co., 133 F. Supp. 937, 1955 
U.S. Dist. LEXIS 2971 (D. Tenn. 1955); Stovall v. General 
Shoe Corp., 204 Tenn. 358, 321 S.W.2d 559, 1959 Tenn. 
LEXIS 288 (1959); Ransom v. H. G. Hill Co., 205 Tenn. 377, 
326 S.W.2d 659, 1959 Tenn. LEXIS 374 (1959); Sharp v. 
Jenkins, 211 Tenn. 691, 367 S.W.2d 464, 1963 Tenn. LEXIS 
392 (1963); Ward v. Commercial Ins. Co., 213 Tenn. 100, 
372 S.W.2d 292, 1963 Tenn. LEXIS 473 (1963); Shubert v. 
Steelman, 214 Tenn. 102, 377 S.W.2d 940, 1964 Tenn. 
LEXIS 454 (1964); Armstrong v. Liles Constr. Co., 215 
Tenn. 678, 389 S.W.2d 261, 1965 Tenn. LEXIS 641 (1965). 

This statute is to be construed liberally as to its terms 
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and provisions. Leonard v. Cranberry Furnace Co., 150 
Tenn. 346, 265 S.W. 543, 1924 Tenn. LEXIS 11 (1924): 
Moss v. Aluminum Co. of America, 152 Tenn. 249, 276 S.W. 
1052, 1925 Tenn. LEXIS 69 (1925); Cherokee Sand Co. v. 
Green, 152 Tenn. 412, 277 S.W. 905, 1925 Tenn. LEXIS 84 
(1925); Knox v. Washer, 153 Tenn. 630, 284 S.W. 888, 1925 
Tenn. LEXIS 48 (1926); Partee v. Memphis Concrete Pipe 
Co., 155 Tenn. 441, 295 S.W. 68, 1926 Tenn. LEXIS 64 
(1927); Cherokee Brick Co. v. Bishop, 156 Tenn. 168, 299 
S.W. 770, 1927 Tenn. LEXIS 99 (1927); S. C. Weber Iron & 
Steel Co. v. Jeffery, 161 Tenn. 142, 29 S.W.2d 656, 1929 
Tenn. LEXIS 42 (1930); Marshall Const. Co. v. Russell, 163 
Tenn. 410, 43 S.W.2d 208, 1931 Tenn. LEXIS 130 (1931); 
Louis T. Hooper Tire Co. v. Maneese, 164 Tenn. 51, 45 
S.W.2d 1071, 1931 Tenn. LEXIS 9 (1931); Parks v. E. M. 
Carmell Co., 168 Tenn. 385, 79 S.W.2d 285, 1934 Tenn. 
LEXIS 70 (1935); Maxwell v. Beck, 169 Tenn. 315, 87 
S.W.2d 564, 1935 Tenn. LEXIS 46 (1935); Adams v. 
Hercules Powder Co., 180 Tenn. 340, 175 S.W.2d 319, 
1943 Tenn. LEXIS 21, 151 A.L.R. 1352 (1943); Martin v. 
Free Service Tire Co., 189 Tenn. 327, 225 S.W.2d 249, 
1949 Tenn. LEXIS 433 (1949); Turner v. Bluff City Lumber 
Co., 189 Tenn. 621, 227 S.W.2d 1, 1950 Tenn. LEXIS 401 
(1950); Buck & Simmons Auto & Electric Supply Co. v. 
Kesterson, 194 Tenn. 115, 250 S.W.2d 39, 1952 Tenn. 
LEXIS 358 (1952). 

The supreme court has never been unmindful of the 
remedial nature of this legislation, and the law has been 
uniformly construed so as to secure for the beneficiaries of 
the law every protection a liberal construction authorized. 
Baxter v. Jordan, 158 Tenn. 471, 14 S.W.2d 717, 1928 
Tenn. LEXIS 177 (1929); Turner v. Bluff City Lumber Co., 
189 Tenn. 621, 227 S.W.2d 1, 1950 Tenn. LEXIS 401 
(1950). 

The Workers’ Compensation Law is a remedial statute to 
be given an equitable construction, to the end that its 
Objects and purposes may be realized. Walters v. Eagle 
Indem. Co., 166 Tenn. 383, 61 S.W.2d 666, 1932 Tenn. 
LEXIS 146, 88 A.L.R. 654 (1933). 

This statute is not to be construed strictly as being in 
derogation of the common law, but liberally in favor of the 
claimant and in furtherance of the sound public policy that 
dictated the legislation. Ogle v. Tennessee Eastman Corp., 
185 Tenn. 527, 206 S.W.2d 909, 1947 Tenn. LEXIS 366 
(1947); Edwards v. Harvey, 194 Tenn. 603, 253 S.W.2d 766, 
1952 Tenn. LEXIS 428 (1952); Parker v. Ryder Truck Lines, 
Inc., 591 S.W.2d 755, 1979 Tenn. LEXIS 528 (Tenn. 1979). 

All reasonable doubts as to whether an injury arose out 
of employment must be construed in favor of the employee. 
Great American Indem. Co. v. Friddell, 198 Tenn. 360, 280 
S.W.2d 908, 1955 Tenn. LEXIS 381 (1955); Sharp v. 
Jenkins, 211 Tenn. 691, 367 S.W.2d 464, 1963 Tenn. LEXIS 
392 (1963); Ward v. Commercial Ins. Co., 213 Tenn. 100, 
372 S.W.2d 292, 1963 Tenn. LEXIS 473 (1963); Shubert v. 
Steelman, 214 Tenn. 102, 377 S.W.2d 940, 1964 Tenn. 
LEXIS 454 (1964). 

In determining whether one is an employee or an 
independent contractor, it is the duty of the court to give the 
Workers’ Compensation Law a liberal construction in favor 
of the fact that he is an employee, rather than a strict 
construction. Barker v. Curtis, 199 Tenn. 413, 287 S.W.2d 
43, 1956 Tenn. LEXIS 339 (1956). 

Under the rule of liberality of construction, recovery may 
be had for aggravation of a injury where such issue is raised 
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by the evidence, even though the employee does not allege 
such ground in his pleading or seek at the outset to recover 
on this theory. Norton v. Standard Coosa-Thatcher Co., 203 
Tenn. 649, 315 S.W.2d 245, 1958 Tenn. LEXIS 230 (1958). 

Statute would be liberally construed in determining 
whether heat stroke which aggravated arteriosclerosis 
condition was a compensable injury. Eslinger v. Miller Bros. 
Co., 203 Tenn. 688, 315 S.W.2d 261, 1958 Tenn. LEXIS 
236 (1958). 

The statute is remedial and intended to burden industry 
with the responsibility of industrial accidents by requiring 
compensation for benefit of injured employees or in case of 
their death by accident to their dependents so as to relieve 
society of that obligation, and the law will be broadly 
construed to accomplish the ends intended. Commercial 
Ins. Co. v. Young, 209 Tenn. 608, 354 S.W.2d 779, 1961 
Tenn. LEXIS 425 (1961); Smith v. Tennessee Furniture 
Industries, Inc., 212 Tenn. 291, 369 S.W.2d 721, 1963 Tenn. 
LEXIS 423 (1963). 

The statute should be liberally construed to secure the 
beneficiaries thereof every reasonable protection which it 
authorized, resolving any reasonable doubt as to whether 
the act or injury arose out of the employment in favor of the 
employee where rationally possible. Ward v. Ward, 213 
Tenn. 657, 378 S.W.2d 754, 1964 Tenn. LEXIS 434 (1964). 

Chancellor did not err in permitting defendant employee 
to insert into compensation case by way of amended 
answer allegation seeking relief on earlier injury which 
allegedly resulted in original disability of employee which 
employee claimed was aggravated by second injury which 
was the subject of employer’s suit to settle dispute as to 
second injury. Bristol v. Reed, 218 Tenn. 173, 402 S.W.2d 
124, 1966 Tenn. LEXIS 559 (1966). 

Equity delights in giving complete relief and in avoiding a 
multiplicity of suits and should consider any pertinent claim 
for relief that is reasonably connected with the original bill. 
Bristol v. Reed, 218 Tenn. 173, 402 S.W.2d 124, 1966 Tenn. 
LEXIS 559 (1966). 

This section is a mandate that the Workers’ Compensa- 
tion Law be interpreted liberally in favor of persons entitled 
to its benefits so that its purpose and intent be fulfilled. 
Wormsley v. Consolidation Coal Co., 408 F.2d 79, 1969 
U.S. App. LEXIS 13447 (6th Cir. Tenn. 1969); Curtis v. 
Hamilton Block Co., 225 Tenn. 275, 466 S.W.2d 220, 1971 
Tenn. LEXIS 300 (1971). 

The act is remedial and to be liberally construed in favor 
of those entitled to its benefits and any reasonable doubt as 
to whether an injury arose out of and in the employment is 
to be resolved in favor of the employee or his dependents. 
Williams v. Preferred Development Corp., 224 Tenn. 174, 
452 $.W.2d 344, 1970 Tenn. LEXIS 310 (1970). 

Even where the evidence allows inferences which could 
support the contention of either party, the court is bound by 
the strong public policy, as enunciated in this section, to 
resolve doubts and conflicts in favor of the claimant. 
Wheeler v. Glens Falls Ins. Co., 513 S.W.2d 179, 1974 
Tenn. LEXIS 461 (Tenn. 1974). 

The state supreme court must interpret the workers’ 
compensation statutes in a manner designed to protect 
workers and their families from the economic devastation 
that, in many instances, can follow on-the-job injuries, and 
must construe the workers’ compensation laws so as to 
ensure that injured employees are justly and appropriately 
reimbursed for debilitating injuries suffered in the course of 
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service to the employer. Betts v. Tom Wade Gin, 810 
S.W.2d 140, 1991 Tenn. LEXIS 174 (Tenn. 1991). 


3. —Duties and Requirements as to Industry — Effect. 

The statute is remedial and intended to require industry 
to provide for its own casualties. 

This statute is remedial, intended to burden industry with 
the responsibility of industrial accident by requiring com- 
pensation for benefit of injured employees, or, in case of 
their death by accident, to their dependents, so as to relieve 
society of the obligation. Therefore, the statute is not to be 
given a narrow construction, but should be applied fairly 
and broadly to accomplish the ends intended. Partee v. 
Memphis Concrete Pipe Co., 155 Tenn. 441, 295 S.W. 68, 
1926 Tenn. LEXIS 64 (1927); Maxwell v. Beck, 169 Tenn. 
315, 87 S.W.2d 564, 1935 Tenn. LEXIS 46 (1935). 

This statute is not a statute of descent or distribution. It 
was intended to relieve society of the burden of caring for 
injured workers or their dependents and to place that 
burden upon the industry employing the workers. Kinnard v. 
Tennessee Chemical Co., 157 Tenn. 206, 7 S.W.2d 807, 
1927 Tenn. LEXIS 66 (1928). 

This statute expresses the general public policy of the 
state as to the respective rights and obligations growing out 
of iniuries to employees in furtherance of employer's 
business. The public, as well as the parties, therefore is 
interested in its application. Walsh v. Myer Hotel Co., 161 
Tenn. 355, 30 S.W.2d 225, 1929 Tenn. LEXIS 64 (1930). 


4. —Application and Effect of Required Construction. 

Employee killed while crawling under a train on way 
home by exit commonly used by other employees, against 
the natural danger of which the employer had made no 
provision held to have been killed by accident growing out 
of and in course of employment, in view of the equitable 
construction required by this section, especially since 
employee’s work extended over the scene of the accident. 
Moore v. Cincinnati, N. O. & T. P. R. Co., 148 Tenn. 561, 
256 S.W. 876, 1923 Tenn. LEXIS 43 (1923), overruled in 
part, Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 
Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

Construing the statute as required by this section, right to 
compensation for total loss of eye resulting in immediate 
injury is barred by failure to apply therefor within one year 
from occurrence of the accident. Graham v. J. W. Wells 
Brick Co., 150 Tenn. 660, 266 S.W. 770, 1924 Tenn. LEXIS 
35 (1924). 

Equitable construction of this statute warrants recovery 
of employee, whose leg is partially lost, of compensation for 
temporary total disability and following its disappearance, to 
compensation for permanent partial disability left thereafter. 
Cherokee Sand Co. v. Green, 152 Tenn. 412, 277 S.W. 905, 
1925 Tenn. LEXIS 84 (1925). 

Proceeding under this law being equitable in nature 
under the express provisions of the statute, the burden is 
upon petitioner to prove averment that employer had the 
requisite number of employees to bring it within the 
application of this act. King v. Buckeye Cotton Oil Co., 155 
Tenn. 491, 296 S.W. 3, 1926 Tenn. LEXIS 72, 53 A.L.R. 
1086 (1927). 

Following direction of this section for equitable construc- 
tion of the statute, compensation for physical loss of two 
toes and loss of use of two other toes could properly be 
awarded for loss of 75 percent of the normal use of the foot 
rather than for loss and loss of use of toes considered 
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separately, this being course more favorable to employee. 
S. C. Weber Iron & Steel Co. v. Jeffery, 161 Tenn. 142, 29 
S.W.2d 656, 1929 Tenn. LEXIS 42 (1930). 

Failure of claimant or agent to give technical statutory 
notice that injury arose out of employment will not defeat 
recovery of workers’ compensation if employer has actual 
knowledge of facts which would have reasonably suggested 
conclusion, since statutory purpose will be upheld without 
prejudice to employer. Powers v. Beasley, 197 Tenn. 549, 
276 S.W.2d 720, 1955 Tenn. LEXIS 315 (1955). 

Where duties of employee employed by sole employer 
were many and varied and included driving employer's 
automobile both for business purposes and for purposes 
purely personal to employer, and where employee was 
injured while driving employer on a trip purely personal to 
employer but which was not personal to employee and 
which employee was making solely because directed to do 
so by employer, the provisions of this section as to equitable 
construction of the statute to secure the remedial purposes 
of the law required that such employee be entitled to 
compensation under the statute. McAdams v. Canale, 200 
Tenn. 655, 294 S.W.2d 696, 1956 Tenn. LEXIS 451 (1956). 

This act is remedial and is to be liberally construed in 
favor of those entitled to its benefits, and any reasonable 
doubt as to whether an injury arose out of and in the course 
of employment is to be resolved in favor of the employee or 
his dependents. Parker v. Ryder Truck Lines, Inc., 591 
S.W.2d 755, 1979 Tenn. LEXIS 528 (Tenn. 1979). 

A worker's personal representative may recover benefits 
on behalf of the deceased employee from the time of injury 
to the time of death, even though the worker's death was 
unrelated to the employment. Warrick v. Cheatham County 
Highway Dep't, 60 S.W.3d 815, 2001 Tenn. LEXIS 821 
(Tenn. 2001). 


5. —Limitations and Restrictions upon Construction. 

While it is true that a reason for compensation legislation 
is the protection of the public from the burden incident to 
support of those rendered dependent by accidental injuries 
and that a liberal construction should be given to all the 
terms of the act, the liability of employers is subject to some 
limitations. The injury must be one that by the exercise of 
foresight the employer might have contemplated as a result 
of engaging in the business and contracting with his 
workmen. Leonard v. Cranberry Furnace Co., 150 Tenn. 
346, 265 S.W. 543, 1924 Tenn. LEXIS 11 (1924). 

The rule of liberal construction in dealing with this statute 
forbids giving to a word used in the statute a restricted or 
literal meaning which would defeat the legislative intent. 
Diamond Coal Co. v. Jackson, 156 Tenn. 179, 299 S.W. 
802, 1927 Tenn. LEXIS 100 (1927). 

Under the rule that the Workers’ Compensation Law is to 
be applied fairly and to the accomplishment of the end 
intended, the statute cannot be given a restricted or literal 
meaning which would defeat the legislative intent. Maxwell 
v. Beck, 169 Tenn. 315, 87 S.W.2d 564, 1935 Tenn. LEXIS 
46 (1935). 

Liberality in construing the Workers’ Compensation Law 
will not permit the court to evade the plain provisions of the 
statute itself. Adams v. Hercules Powder Co., 180 Tenn. 
340, 175 S.W.2d 319, 1943 Tenn. LEXIS 21, 151 A.L.R. 
1352 (1943). 

The courts in giving the compensation statute an equi- 
table construction must at the same time be careful not to 
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enter the field of legislation. Willoughby v. Warstler & Egly 
Bakery, Inc., 201 Tenn. 277, 298 S.W.2d 727, 1957 Tenn. 
LEXIS 423 (1957). 

Rule that statute is to be given a broad construction does 
not permit court to legislate a provision into the statute that 
is not there. Liberty Mut. Ins. Co. v. Stevenson, 212 Tenn. 
178, 368 S.W.2d 760, 1963 Tenn. LEXIS 410 (1963). 

Although the Tennessee Workers’ Compensation Act, 
T.C.A. § 50-6-101 et seq., was a remedial statute and was 
to be equitably construed under T.C.A. § 50-6-116, an 
employee’s administrative remedies were not effectively 
exhausted for T.C.A. §§ 50-6-203(a) and 50-6-225(a)(1) 
purposes by the Tennessee Department of Labor’s long 
period of inaction on the employee’s request for assistance 
under T.C.A. § 50-6-238. Chapman v. Davita, Inc., 380 
S.W.3d 710, 2012 Tenn. LEXIS 643 (Tenn. Sept. 21, 2012). 


6. ——Persons Not Embraced in Terms of Statute. 

The rule of liberal construction cannot be resorted to for 
the purpose of extending the statute to persons not 
embraced in the terms of the statute, as to a policeman of 
a city. Cornett v. Chattanooga, 165 Tenn. 563, 56 S.W.2d 
742, 1932 Tenn. LEXIS 86 (1933). 


7. Practice and Procedure. 

In compensation cases, broadly speaking, the procedure 
resembles that of a suit in equity, and the policy of the 
courts in construing these statutes seems to be to get away 
from technical pleading. Byrd v. Pioneer-Jellico Coal Co., 
180 Tenn. 396, 175 S.W.2d 542, 1943 Tenn. LEXIS 34 
(1943). 


8. —Pleading. 

Proceeding under this law being equitable in nature 
under the express provisions of the statute, every essential 
averment of fact in the petition not admitted by the answer 
is denied. King v. Buckeye Cotton Oil Co., 155 Tenn. 491, 
296 S.W. 3, 1926 Tenn. LEXIS 72, 53 A.L.R. 1086 (1927). 

By construction, the court inclines from technicalities in 
pleading to simplicity as far as possible. R. W. Hartwell 
Motor Co. v. Hickerson, 160 Tenn. 513, 26 S.W.2d 153, 
1929 Tenn. LEXIS 127 (1930). 

Proceedings under the statute are equitable in nature, 
and where the accidental injury averred in the petition of the 
injured employee was neither admitted nor denied in the 
answer of the employer, such injury was taken as denied. 
Riley v. Knoxville Iron Co., 178 Tenn. 107, 156 S.W.2d 398, 
1941 Tenn. LEXIS 37 (1941). 


9. — —Amendment. 

In a proceeding by employee to set aside lump settle- 
ment on the ground of fraud, the proceeding was equitable 
and employee was entitled to amend his petition so as to 


Collateral References. 
Recovery for discharge from employment in retaliation 
for filing worker's compensation claim. 32 A.L.R.4th 1221. 
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show a tender into court of amount received in lump 
settlement. Beard v. Standard Coosa Thatcher Co., 188 
Tenn. 14, 216 S.W.2d 706, 1948 Tenn. LEXIS 487 (1948). 


10. —Evidence. 

Requirement of equitable construction, under this statute, 
does not warrant admission of hearsay evidence in com- 
pensation case, such as statements of what employee told 
witness as to cause of injuries. Baxter v. Jordan, 158 Tenn. 
471, 14 S.W.2d 717, 1928 Tenn. LEXIS 177 (1929). 

The rule of reasonable inference where evidence is 
circumstantial is recognized. R. W. Hartwell Motor Co. v. 
Hickerson, 160 Tenn. 513, 26 S.W.2d 153, 1929 Tenn. 
LEXIS 127 (1930). 

It is elemental that this law is to be given a liberal 
construction yet the award must be supported by material 
evidence and must not be left to conjecture. Patton v. L. O. 
Brayton & Co., 184 Tenn. 592, 201 S.W.2d 981, 1947 Tenn. 
LEXIS 281 (1947). 


11. —Presumptions. 

There is a presumption in favor of validity of a marriage 
after a lapse of many years, so as to justify an award of 
compensation. Bohlen-Huse Coal & Ice Co. v. McDaniel, 
148 Tenn. 628, 257 S.W. 848, 1923 Tenn. LEXIS 48 (1924): 
Kinnard v. Tennessee Chemical Co., 157 Tenn. 206, 7 
S.W.2d 807, 1927 Tenn. LEXIS 66 (1928). 

One presumption cannot be deduced from another but 
only from facts. Shockley v. Morristown Produce & Ice Co., 
158 Tenn. 148, 11 S.W.2d 900, 1928 Tenn. LEXIS 135 
(1928). 


12. —Conclusions of Court. 

The mandate of the statute requires a liberal construction 
of its provisions in favor of injured employees, but such 
liberality does not impose upon the courts the duty of 
reaching definite conclusions as to what the facts show. 
Farris v. Yellow Cab Co., 189 Tenn. 46, 222 S$.W.2d 187, 
1949 Tenn. LEXIS 397 (1949). 


13. —Appeal. 

In a proceeding in circuit court by employee to set aside 
a lump settlement for compensation, the trial court was 
entitled to grant a discretionary appeal to employer upon 
overruling of employer's demurrer since an equitable pro- 
ceeding was involved and rules of chancery applied. Beard 
v. Standard Coosa Thatcher Co., 188 Tenn. 14, 216 S.W.2d 
706, 1948 Tenn. LEXIS 487 (1948). 

The Workers’ Compensation Law will not be construed to 
permit an employer not joining the insurer in an appeal from 
the trial court to thereby increase the liability of the insurer 
beyond that which the law places upon it. Bituminous 
Casualty Corp. v. Smith, 200 Tenn. 13, 288 S.W.2d 913, 
1956 Tenn. LEXIS 372 (1956). 
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50-6-117. Suits by corporation officer against employer. [Applicable to injuries occurring 
prior to July 1, 2014.] 


Every employee who is a corporate officer and who elects not to operate under this chapter, in 
any action to recover damages for personal injury or death by accident brought against an 
employer who has elected to operate under this chapter, shall proceed as at common law, and the 
employer in the suit may make use of all common law defenses. This section shall not apply to any 
officer of a corporation, member of a limited liability company, partner, or sole proprietor who is 
engaged in the construction industry, as defined by § 50-6-901: instead, part 9 of this chapter shall 


apply to such officer, member, partner or sole proprietor. 


History. 
Acts 1975, ch. 198, § 3; impl. am. Acts 1980, ch. 534, 
§ 1; T.C.A. (orig. ed.), § 50-919; Acts 2010, ch. 1149, § 6. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 16, effective July 1, 2014, amends 
§ 50-6-117 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. See § 50-6-104(f) for similar provisions under law 
applicable to injuries occurring on or after July 1, 2014. 

Acts 2010, ch. 1149, § 17 provided that the provisions of 
the act shall not be construed to be an appropriation of 
funds and no funds shall be obligated or expended pursuant 
to the act unless such funds are specifically appropriated by 
the general appropriations act. 


Acts 2010, ch. 1149, § 19, provided in part that: 

(a) The secretary of state is authorized to promulgate 
rules and regulations to effectuate the purposes of the act, 
which amended this section. All such rules and regulations 
shall be promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 
5; provided, that the secretary of state shall permit: 

(1) Construction services providers not currently licensed 
by the board for licensing contractors, but who qualify for a 
construction services provider registration, to apply for a 
workers’ compensation exemption on or after January 1, 
2011; and 

(2) Construction services providers licensed by the board 
for licensing contractors to apply for a workers’ compensa- 
tion exemption on or after February 1, 2011. 


Cross-References. 
Inapplicability to claims filed against state, § 9-8-307. 


50-6-118. Penalties. [Applicable to injuries occurring on and after July 


1, 2014.] 


(a) The division of workers’ compensation shall, by rule promulgated 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, establish and collect penalties for the following: 

(1) Failure of a covered employer to provide workers’ compensation 


coverage or qualify as a self-insurer; 
(2) Late filing of accident reports; 


(3) Bad faith denial of claims; 


(4) Late filing of notice of denial of claim; 

(5) [Deleted by 2013 amendment, effective July 1, 2014.] 

(6) [Deleted by 2013 amendment, effective July 1, 2014.] 

(7) [Deleted by 2013 amendment, effective July 1, 2014.] 

(8) Failure of any party to appear or to mediate in good faith at any 
alternative dispute resolution proceeding; 

(9) Failure of any party to comply, within the designated timeframe, with 
any order or judgment issued by a workers’ compensation judge; 

(10) Performance of any enumerated action provided in § 29-9-102 in 
relation to any proceedings in the court of workers’ compensation claims; 

(11) Failure of any employer to timely provide medical treatment made 
reasonably necessary by the accident and recommended by the authorized 
treating physician or operating physician; 

(12) Failure of an employer to timely provide a panel of physicians that 
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meets the statutory requirements of this chapter; 
(13) Wrongful failure of an employer to pay an employee’s claim for 
temporary total disability payments; 
(14) Wrongful failure to satisfy the terms of an approved settlement; and 
(15) Refusal to cooperate with the services provided by an ombudsman; 

(b) All penalties collected by the division from an employer for failure to 
provide workers’ compensation coverage or failure to qualify as a self-insurer 
shall be paid into and become a part of the uninsured employers fund. All other 
penalties collected pursuant to an assessment made under this section shall be 
paid to the division for use by the division, at the discretion of the adminis- 
trator, to offset the cost of administering this chapter. 

(c) The division of workers’ compensation may assess the penalties autho- 
rized by this chapter, upon providing notice and an opportunity for a hearing 
to an employer, an employee, an insurer, or a self-insured pool or trust. If a 
hearing is requested, the commissioner, commissioner’s designee, or an agency 
member appointed by the commissioner shall have the authority to hear the 
matter as a contested case, and the authority to hear the administrative appeal 
of an agency decision, relating to the assessment of the penalties authorized by 
this chapter. When a hearing or review of an agency decision is requested, the 
requesting party shall have the burden of proving, by a preponderance of the 
evidence, that the penalized party was either not subject to this chapter, or 
that the penalties assessed pursuant to this chapter should not have been 
assessed. Any party assessed a penalty pursuant to this section shall have the 
right to appeal the penalty assessed by the division and affirmed by the 
commissioner, the commissioner’s designee or an agency member in the 
manner provided in this subsection (c), pursuant to the Uniform Administra- 
tive Procedures Act. 

(d) If an employee receives a settlement, judgment or decree under this 
chapter that includes the payment of medical expenses and the employer or 
workers’ compensation carrier wrongfully fails to reimburse an employee for 
any medical expenses actually paid by the employee within sixty (60) days of 
the settlement, judgment or decree, or fails to provide reasonable and neces- 
sary medical expenses and treatment, including failure to reimburse for 
reasonable and necessary medical expenses, in bad faith after receiving 
reasonable notice of their obligation to provide the medical treatment, the 
employer or: workers’ compensation carrier shall be liable, in the discretion of 
the court, to pay the employee, in addition to the amount due for medical 
expenses paid, a sum not exceeding twenty-five percent (25%) of the expenses; 
provided, that it is made to appear to the court that the refusal to pay the claim 
was not in good faith and that the failure to pay inflicted additional expense, 
loss or injury upon the employee. 


History. 

Acts 1985, ch. 393, § 18; 1999, ch. 520, § 41; 
2000, ch. 972, § 3; 2001, ch. 192, § 8; 2004, ch. 
962, § 8;.2005, ch. 390, § 2; 2013, ch. 289, 
§§ 17, 18; 2014, ch. 903, § 3. 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 


The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
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general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 20138, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
in (a), deleted (5)-(7) which read: “(5) Late filing 
of notice of change in benefit payments; 

“(6) Late filing with the department of notice 
of filing of lawsuits by employees or employee 
representatives; and 

“(7) Late filing of judgments by insurance 
companies or by employers, if self-insured.”, 
added (8)-(15); rewrote (c) which read: “(c) The 
commissioner, commissioner’s designee, or an 
agency member appointed by the commis- 
sioner, may assess the penalties authorized by 
this chapter, upon providing notice and an 
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opportunity for a hearing to an employer, an 
employee, an insurer, or a self-insured pool or 
trust. If a hearing is requested, the commis- 
sioner, commissioner’s designee, or an agency 
member appointed by the commissioner shall 
have the authority to hear the matter as a 
contested case, and the authority to hear the 
administrative appeal of an agency decision, 
relating to the assessment of the penalties 
authorized by this chapter. When a hearing or 
review of an agency decision is requested, the 
requesting party shall have the burden of prov- 
ing, by a preponderance of the evidence, that 
the penalized party was either not subject to 
this chapter, or that the penalties assessed 
pursuant to this chapter should not have been 
assessed.”; and added (d). 

The 2014 amendment, in (b), substituted 
“division” for “department” in the first sen- 
tence, and rewrote the second sentence which 
read: “All other penalties collected by the de- 
partment shall be paid into and become a part 
of the second injury fund.” 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 908, § 14. July 1, 2014. 


Section to Section References. 
This section is referred to in §§ 50-6-125, 
50-6-216, 50-6-233, 50-6-238, 50-6-239. 


50-6-118. Penalties. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) The division of workers’ compensation shall, by rule promulgated pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, establish and collect penalties for the 


following: 


(1) Failure of a covered employer to provide workers’ compensation coverage or qualify as 


a self-insurer; 
(2) Late filing of accident reports; 
(3) Bad faith denial of claims; 


(4) Late filing of notice of denial of claim; 


(5) Late filing of notice of change in benefit payments; 
(6) Late filing with the department of notice of filing of lawsuits by employees or employee 


representatives; and 


(7) Late filing of judgments by insurance companies or by employers, if self-insured. 

(b) All penalties collected by the department from an employer for failure to provide workers’ 
compensation coverage or failure to qualify as a self-insurer shall be paid into and become a part 
of the uninsured employers fund. All other penalties collected by the department shall be paid into 
and become a part of the second injury fund. 

(c) The commissioner, commissioner's designee, or an agency member appointed by the 
commissioner, may assess the penalties authorized by this chapter, upon providing notice and an 
opportunity for a hearing to an employer, an employee, an insurer, or a self-insured pool or trust. 
If a hearing is requested, the commissioner, commissioner's designee, or an agency member 
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appointed by the commissioner shall have the authority to hear the matter as a contested case, 
and the authority to hear the administrative appeal of an agency decision, relating to the 
assessment of the penalties authorized by this chapter. When a hearing or review of an agency 
decision is requested, the requesting party shall have the burden of proving, by a preponderance 


of the evidence, that the penalized party was either not subject to this chapter, or that the penalties 


assessed pursuant to this chapter should not have been assessed. 


History. 

Acts 1985, ch. 393, § 18; 1999, ch. 520, § 41; 2000, ch. 
972, § 3; 2001, ch. 192, § 8; 2004, ch. 962, § 8; 2005, ch. 
390, § 2. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004, 
to reflect the cost savings resulting from the provisions of 


the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, that § 8 of 
the act shall apply to accidents or injuries occurring on or 
after July 1, 2004. 


Cross-References. 
Enforcement power of administrator, § 50-6-233. 
Second injury fund, § 50-6-208. 


NOTES TO DECISIONS 


1. Attorney Fees. 

Language of T.C.A. § 50-6-238(d)(3) expressly applies 
with respect to penalties assessed against insurers or 
self-insured employers because there is no indication that 
the legislature intended these provisions to extend to a 
specialist's order regarding attorney fees where no penalty 


Collateral References. 
Workers’ compensation: availability, rate, or method of 


is assessed; the workers’ compensation provisions regard- 
ing penalties do not reference attorney fees as penalties, 
T.C.A. § 50-6-118, Tenn. Comp. R. & Regs. § 0800-02-13. 
C.H. Guenther & Son, Inc. v. Head, — $.W.3d —, 2012 
Tenn. App. LEXIS 852 (Tenn. Ct. App. Dec. 10, 2012). 


calculation of interest on attorney’s fees or penalties. 79 
A.L.R.5th 201. 


50-6-119. Information awareness program. [Applicable to injuries oc- 
curring both prior to and on and after July 1, 2014.] 


(a) In order to provide greater awareness among employers and employees 
of the rights and obligations of the workers’ compensation laws, the division of 
workers’ compensation shall institute an information awareness program. The 


program shall: 


(1) Involve a statewide effort to consult with employers on the actions 


required; 


(2) Provide that employers with frequent incidents of injuries be targeted 
for referral to appropriate agencies on accident prevention; 

(3) Provide education and information aimed at preventing disputes and 
delays in the processing of claims, through the use of speakers’ seminars and 


conferences; 


(4) Provide a system to communicate developments in the law to inter- 


ested groups; 


(5) Provide injured employees with complete information on their rights 


263 WORKERS’ COMPENSATION LAW 50-6-121 


to compensation and day-to-day assistance with problems on their claims; 
(6) Develop general informational literature and audio-visual aids for 
both employees and employers; and 
(7) Provide a toll-free number for employers and employees to receive 
information from and ask questions of the department. 
(b) Any publications for distribution under this section must be published in 
accordance with the rules, regulations, policies and procedures of the state 
publications committee. 


History. Cross-References. 
Acts 1985, ch. 393, § 19; 1990, ch. 1024, Enforcement power of commissioner, § 50-6- 
§ 29; 1999, ch. 520, § 41. Maa. 


50-6-120. Liability of construction design professionals. [Applicable to 
injuries occurring both prior to and on and after July 1, 
2014.] 


(a) No construction design professional, or any employee of the construction 
design professional, who is retained to perform professional services on a 
construction project, shall be liable for the personal injury or death of any 
nonemployee of the construction design professional, working on the construc- 
tion project, unless the construction design professional or any employee of the 
construction design professional is guilty of negligence that is a proximate 
cause of the injury or death of the nonemployee. 

(b) Nothing in this section shall be construed to affect the rights or 
responsibilities of any person under this chapter. 

(c) Rule 11 of the Tennessee Rules of Civil Procedure shall apply in all 
actions against construction design professionals. 


History. 
Acts 1988, ch. 923, §§ 2-4. 


50-6-121. Advisory council on workers’ compensation. [Applicable to 
injuries occurring on and after July 1, 2014.] 


(a)(1)(A) There is created an advisory council on workers’ compensation. 
There shall be seven (7) voting members of the council, with three (3) 
representing employers, three (3) representing employees, and one (1) 
member who shall serve as the chair and who shall be the state treasurer 
or the state treasurer’s designee. There shall be ten (10) nonvoting 
members of the council. All members shall have a demonstrable working 
knowledge of the workers’ compensation system. 

(B) The chair shall preside at meetings of the council and, in consulta- 
tion with the voting members of the council, shall supervise the work of 
the staff of the council. The council shall meet at the call of the chair or at 
the written call of four (4) voting members of the council which written call 
shall be delivered to the chair. The chair may vote only on matters related 
to the administration of the council or the council’s research. The chair is 
not permitted to vote on any matter that constitutes the making of a policy 
recommendation to the governor or to the general assembly. 

(C) The speaker of the house of representatives, the speaker of the 
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senate and the governor shall each appoint one (1) employer and one (1) 
employee representative to the council, who shall be voting members. 
Representatives, officers and employees from labor organizations or busi- 
ness trade organizations are eligible for appointment. In making the 
appointments of the employer representatives, the appointing authorities 
shall strive to ensure a balance of a commercially insured employer, 
self-insured employer or an employer who operates a small business. At 
least one (1) employee representative shall be from organized labor. Proxy 
voting is prohibited by voting members of the council; provided, however, 
that in instances where a voting member will be absent from a vote of the 
council, the member’s appointing authority is authorized to appoint an 
alternate or designee for the vote or votes. 

(D) Voting members shall serve four-year terms and the terms shall be 
staggered so that the terms of only three (3) voting members shall 
terminate at the same time. All four-year terms shall begin on July 1 and 
terminate on June 30, four (4) years thereafter. 

(E)G) The governor shall also appoint ten (10) nonvoting members of 

the council as follows: one (1) to represent local governments, one (1) to 

represent insurance companies, five (5) to represent health care provid- 
ers and three (3) attorneys. The nonvoting local government represen- 
tative may be appointed from lists of qualified persons submitted by 

interested municipal and county organizations including, but not lim- 

ited to, the Tennessee Municipal League and the Tennessee County 

Services Association. The nonvoting insurance company representative 

may be appointed from lists of qualified persons submitted by interested 

insurance organizations including, but not limited to, the Alliance of 

American Insurers and the American Insurance Association. One (1) 

nonvoting healthcare provider representative may be appointed from 

lists of qualified persons submitted by interested medical organizations 
including, but not limited to, the Tennessee Medical Association and one 

(1) nonvoting healthcare provider representative may be appointed from 

lists of qualified persons submitted by interested hospital organizations 

including, but not limited to, the Tennessee Hospital Association. One 

(1) nonvoting health care provider representative shall be a chiropractor 

who is licensed in this state, one (1) nonvoting health care provider 

representative shall be a physical therapist who is licensed in this state, 
and one (1) nonvoting health care provider representative shall be an 
occupational therapist who is licensed in this state, and these members 
shall not receive reimbursement for travel expenses. The nonvoting 
attorney members shall be appointed as follows: one (1) who shall 
primarily represent injured workers’ compensation claimants, who may 
be appointed from lists of qualified persons submitted by interested 
justice organizations including, but not limited to, the Tennessee Asso- 
ciation for Justice; one (1) who shall primarily represent employers or 
workers’ compensation insurers, who may be appointed from lists of 
qualified persons submitted by interested defense lawyer organizations 
including, but not limited to, the Tennessee Defense Lawyers Associa- 
tion; and one (1) who may be appointed from lists of qualified persons 
submitted by interested legal organizations including, but not limited to 
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the Tennessee Bar Association. 

(ii) The appointing authorities shall consult with interested groups 
including, but not limited to, the organizations listed in subdivision 
(a)(E)(i) to determine qualified persons to fill positions on the council. 
(F) The nonvoting members shall be appointed to four-year terms that 

shall begin on July 1 and terminate on June 30, four (4) years thereafter. 

(G) The chair of the commerce and labor committee of the senate, the 
chair of the consumer and human resources committee of the house of 
representatives, the administrator of the division of workers’ compensa- 
tion and the commissioner of commerce and insurance, or their designees, 
shall be ex officio, nonvoting members of the council. 

(2) Each voting and nonvoting member of the advisory council on workers’ 
compensation shall, upon the expiration of the member’s term, be eligible for 
reappointment and shall serve until a successor is appointed. In the event a 
member resigns or becomes ineligible for service during the member’s term, 
a successor shall be appointed by the appropriate appointing authority to 
serve the remainder of the term. 

(3) No employer shall discriminate in any manner against an employee 
who serves on the advisory council because of the employee’s service. 
Employees who serve on the advisory council shall not be denied any benefit 
from their employer because of the employee’s service. Travel expenses of the 
employee representatives on the council shall be reimbursed pursuant to 
subsection (b); however, employers may choose to pay the travel expenses of 
their employees’ service on the advisory council according to their own 
policies. 

(b)(1) Notwithstanding § 3-6-304 or any other law to the contrary, and in 
addition to all other requirements for membership on the council: 

(A) Any person registered as a lobbyist pursuant to the registration 
requirements of title 3, chapter 6 who is subsequently appointed or 
otherwise named as a member of the council shall terminate all employ- 
ment and business association as a lobbyist with any entity whose 
business endeavors or professional activities are regulated by the council, 
prior to serving as a member of the council. This subdivision (b)(1)(A) shall 
apply to all persons appointed or otherwise named to the council after July 
1, 2010; 

(B) No person who is a member of the council shall be permitted to 
register or otherwise serve as a lobbyist pursuant to title 3, chapter 6 for 
any entity whose business endeavors or professional activities are regu- 
lated by the council during such person’s period of service as a member of 
the council. This subdivision (b)(1)(B) shall apply to all persons appointed 
or otherwise named to the council after July 1, 2010, and to all persons 
serving on the council on such date who are not registered as lobbyists; 
and 

(C) No person who serves as a member of the council shall be employed 
as a lobbyist by any entity whose business endeavors or professional 
activities are regulated by the council for one (1) year following the date 
such person’s service on the council ends. This subdivision (b)(1)(C) shall 
apply to persons serving on the council as of July 1, 2010, and to persons 
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appointed to the council subsequent to such date. 

(2) A person who violates this subsection (b) shall be subject to the 
penalties prescribed in title 3, chapter 6. 

(3) The bureau of ethics and campaign finance is authorized to promul- 
gate rules and regulations to effectuate the purposes of this subsection (b). 
All such rules and regulations shall be promulgated in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, and 
in accordance with the procedure for initiating and proposing rules by the 
ethics commission to the bureau of ethics and campaign finance as pre- 
scribed in § 4-55-1083. 

(c) In addition to all other requirements for membership on the council, all 
persons appointed or otherwise named to serve as members of the council after 
July 1, 2010, shall be residents of this state. 

(d) Members of the council shall not be paid but may be reimbursed for 
travel expenses. All reimbursement for travel expenses shall be in accordance 
with the comprehensive travel regulations promulgated by the department of 
finance and administration and approved by the attorney general and reporter. 

(e) The council shall meet at least twice each year. It shall annually review 
workers’ compensation in the state and shall issue a report of its findings and 
conclusions on or before July 1 of each year. The annual report shall be sent to 
the governor, the speakers of the house of representatives and the senate, the 
chair and vice-chair of the special joint committee on workers’ compensation, 
the administrator of the division of workers’ compensation, the commissioner 
of commerce and insurance and the clerks of the house of representatives and 
senate. Notice of the publication of the annual report and all other reports 
published by the council shall be provided to all members of the general 
assembly pursuant to § 3-1-114. 

(f) In performing its responsibilities, the council’s role shall be strictly 
advisory, but it may: 

(1) Make recommendations to the governor, the general assembly, the 
special joint committee on workers’ compensation, the standing committees 
of each house that review the status of the workers’ compensation system, 
the administrator of the division of workers’ compensation and the commis- 
sioner of commerce and insurance relating to the promulgation or adoption 
of legislation or rules; 

(2) Make recommendations to the administrator of the division of work- 
ers’ compensation and the commissioner of commerce and insurance regard- 
ing the method and form of statistical data collections; and 

(3) Monitor the performance of the workers’ compensation system in the 
implementation of legislative directives. 

(g) The chair, in consultation with the voting members of the council, is 
authorized to retain staff and professional assistance, such as consultants and 
actuaries, as the chair deems necessary for the work of the council, subject to 
budgetary approval in the general appropriations act. For administrative 
purposes, the council shall be attached to the department of treasury for all 
administrative matters relating to receipts, disbursements, expense accounts, 
budget, audit and other related items. The state treasurer shall have admin- 
istrative and supervisory control over the staff assigned to assist the council. 
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Employees of the council shall not have the status of preferred service 
employees pursuant to title 8. The autonomy of the council and its authority 
are not affected by this subsection (g). 

(h) The council may develop evaluations, statistical reports and other 
information from which the general assembly may evaluate the impact of the 
legislative changes to workers’ compensation law, including, but not limited to, 
the Reform Act of 2004 and subsequent statutory changes to this chapter. 

(i) The advisory council shall issue an annual report that includes a 
summary of significant supreme court decisions relating to workers’ compen- 
sation, including an explanation of their impact on existing policy. The report 
shall be due on or before January 15 of each year and shall include, to the 
extent possible, the decisions that were issued during the preceding calendar 
year. This annual report shall be sent to the governor, the speaker of the house 
of representatives, the speaker of the senate, the chair of the consumer and 
human resources committee of the house of representatives, the chair of the 
commerce and labor committee of the senate, and the chair and co-chair of the 
special joint committee on workers’ compensation. Notice of the publication of 
the report shall be provided to all members of the general assembly pursuant 
to § 3-1-114. 

(j) The advisory council on workers’ compensation shall, within ten (10) 
business days of each meeting it conducts, provide a summary of the meeting 
and a report of all actions taken and all actions recommended to be taken to 
each member of the consumer and human resources committee of the house of 
representatives and the commerce and labor committee of the senate. 

(k) Whenever any bill is introduced in the general assembly proposing to 
amend this chapter or to make any change in workers’ compensation law, or to 
make any change in the law that may have a financial or other substantive 
impact on the administration of workers’ compensation law, the standing 
committee to which the bill is referred may refer the bill to the council. The 
council’s review of bills relating to workers’ compensation should include, but 
not be limited to, bills that propose to amend chapters 3, 6, 7, and 9 of this title, 
and title 56, chapters 5 and 47. All bills referred to the council shall be reported 
back to the standing committee to which they were assigned as quickly as 
reasonably possible. Notwithstanding the absence of a report from the council, 
the standing committee is free to consider the bill at any time. The chair 
making the referral shall immediately notify the prime sponsors of the referral 
and the council shall not review and comment on the proposed legislation until 
the prime sponsors have been notified. The comments of the council shall 
describe the potential effects of the proposed legislation on the workers’ 
compensation system and its operations and any other information or sugges- 
tions that the council may think helpful to the sponsors, the standing 
committees or the general assembly. The comments of the council may include 
recommendations for or against passage of the proposed legislation. Other 
than reporting the recommendations for or against passage of proposed 
legislation and responding to any questions that the legislators may have, no 
staff of the advisory council shall lobby or advocate for or against passage of 
proposed legislation. 

(1) The council shall study and report on the occupational health and safety 
of employment in Tennessee and make recommendations for safe employment 
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education and training and promote the development of employer-sponsored 


health and safety programs. 


History. 

Acts 1992, ch. 900, § 4; 1996, ch. 944, 8§ 4-7; 
1997, ch. 235, §§ 1, 2; 1997, ch. 533, § 49; 1998, 
ch. 1024, §§ 13, 20; 1999, ch. 520, § 41; 2000, 
ch. 852, § 3; 2001, ch.'192, §§ 11, 12; 2002, ch. 
695, §§ 1, 2, 6; 2003, ch. 359, § 1; 2004, ch. 962, 
§§ 26, 27, 30, 48, 45; 2005, ch. 390, § 3; 2006, 
ch. 645, §§ 1-3; 2008, ch. 1183, §§ 9, 11; 2009, 
ch. 463, §§ 1-3; 2010, ch. 1087, § 3; 2011, ch. 
410, § 10(a); 2012, ch. 622, § 3; 2012, ch. 800, 
§ 49; 2013, ch. 236, § 29; 2013, ch. 282, § 1; 
2013, ch. 289, § 19. 


Code Commission Notes. The former first 
sentence of subdivision (a)(1)(E), concerning 
the terms to be served by non-members begin- 
ning with the appointments made in 2003, was 
deleted as obsolete by the code commission in 
2008. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

The advisory council on workers’ compensa- 
tion, created by this section, terminates June 
30, 2016. See §§ 4-29-112, 4-29-237. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

The Reform Act of 2004, referred to in this 
section, is compiled in Acts 2004, ch. 962. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 


committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 

Acts 2012, ch. 800, § 1 provided that the act, 
which amended subsection (g), shall be known 
and cited as the “Tennessee Excellence, Ac- 
countability, and Management (T.E.A.M.) Act of 
2042. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended subdivision (a)(1)(C), shall 
be known and may be cited as the “Workers’ 
Compensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator of the 
division of workers’ compensation” for “commis- 
sioner of labor and workforce development” 
when referring to the commissioner of labor 
and workforce development in (a)(1)(F), (e) and 
(f)(1) and (2). 

The 2013 amendment by ch. 289, effective 
July 1, 2014, in (a)(1)(C), deleted the second 
sentence of which read: “The terms of the 
voting members who are serving as of June 30, 
2003, shall be amended as follows: those mem- 
bers whose terms are scheduled to expire in 
2004 shall expire on June 30, 2004, and the 
successors shall serve a four-year term to begin 
on July 1, 2004, and to end on June 30, 2008, 
and those members whose terms are scheduled 
to expire in 2006 shall expire on June 30, 2006, 
and the successors shall serve a four-year term 
to begin on July 1, 2006, and to expire on June 
30, 2010,” and, in the last sentence, deleted 
“Thereafter” preceding “All” at the beginning 
and added “thereafter” at the end. 


Effective Dates. 

Acts 2018, ch. 282, § 10. July 1, 2014. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Cross-References. 

Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 


Section to Section References. 
This section is referred to in §§ 4-29-237, 
50-6-204. 
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50-6-121. Advisory council on workers’ compensation. [Applicable to injuries occurring 
prior to July 1, 2014.] 


(a)(1)(A) There is created an advisory council on workers’ compensation. There shall be seven 
(7) voting members of the council, with three (3) representing employers, three (3) 
representing employees, and one (1) member who shall serve as the chair and who shall be 
the state treasurer or the state treasurer's designee. There shall be ten (10) nonvoting 
members of the council. All members shall have a demonstrable working knowledge of the 
workers’ compensation system. 

(B) The chair shall preside at meetings of the council and, in consultation with the voting 
members of the council, shall supervise the work of the staff of the council. The council shall 
meet at the call of the chair or at the written call of four (4) voting members of the council 
which written call shall be delivered to the chair. The chair may vote only on matters related 
to the administration of the council or the council’s research. The chair is not permitted to vote 
on any matter that constitutes the making of a policy recommendation to the governor or to 
the general assembly. 

(C) The speaker of the house of representatives, the speaker of the senate and the 
governor shall each appoint one (1) employer and one (1) employee representative to the 
council, who shall be voting members. Representatives, officers and employees from labor 
organizations or business trade organizations are eligible for appointment. In making the 
appointments of the employer representatives, the appointing authorities shall strive to ensure 
a balance of a commercially insured employer, self-insured employer or an employer who 
operates a small business. At least one (1) employee representative shall be from organized 
labor. Proxy voting is prohibited by voting members of the council; provided, however, that in 
instances where a voting member will be absent from a vote of the council, the member's 
appointing authority is authorized to appoint an alternate or designee for the vote or votes. 

(D) Voting members shall serve four-year terms and the terms shall be staggered so that 
the terms of only three (3) voting members shall terminate at the same time. The terms of 
the voting members who are serving as of June 30, 2003, shall be amended as follows: those 
members whose terms are scheduled to expire in 2004 shall expire on June 30, 2004, and 
the successors shall serve a four-year term to begin on July 1, 2004, and to end on June 30, 
2008, and those members whose terms are scheduled to expire in 2006 shall expire on June 
30, 2006, and the successors shall serve a four-year term to begin on July 1, 2006, and to 
expire on June 30, 2010. Thereafter, all four-year terms shall begin on July 1 and terminate 
on June 30, four (4) years thereafter. 

(E)(i) The governor shall also appoint ten (10) nonvoting members of the council as 

follows: one (1) to represent local governments, one (1) to represent insurance companies, 

five (5) to represent health care providers and three (3) attorneys. The nonvoting local 
government representative may be appointed from lists of qualified persons submitted by 
interested municipal and county organizations including, but not limited to, the Tennessee 

Municipal League and the Tennessee County Services Association. The nonvoting 

insurance company representative may be appointed from lists of qualified persons 

submitted by interested insurance organizations including, but not limited to, the Alliance 
of American Insurers and the American Insurance Association. One (1) nonvoting 
healthcare provider representative may be appointed from lists of qualified persons 
submitted by interested medical organizations including, but not limited to, the Tennessee 

Medical Association and one (1) nonvoting healthcare provider representative may be 

appointed from lists of qualified persons submitted by interested hospital organizations 
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including, but not limited to, the Tennessee Hospital Association. One (1) nonvoting health 
care provider representative shall be a chiropractor who is licensed in this state, one (1) 
nonvoting health care provider representative shall be a physical therapist who is licensed 
in this state, and one (1) nonvoting health care provider representative shall be an 
occupational therapist who is licensed in this state, and these members shall not receive 
reimbursement for travel expenses. The nonvoting attorney members shall be appointed 
as follows: one (1) who shall primarily represent injured workers’ compensation claimants, 
who may be appointed from lists of qualified persons submitted by interested justice 
Organizations including, but not limited to, the Tennessee Association for Justice; one (1) 
who shall primarily represent employers or workers’ compensation insurers, who may be 
appointed from lists of qualified persons submitted by interested defense lawyer 
organizations including, but not limited to, the Tennessee Defense Lawyers Association; 
and one (1) who may be appointed from lists of qualified persons submitted by interested 
legal organizations including, but not limited to the Tennessee Bar Association. 

(ii) The appointing authorities shall consult with interested groups including, but not 
limited to, the organizations listed in subdivision (a)(E)(i) to determine qualified persons to 
fill positions on the council. 

(F) The nonvoting members shall be appointed to four-year terms that shall begin on July 
1 and terminate on June 30, four (4) years thereafter. 

(G) The chair of the commerce and labor committee of the senate, the chair of the 
consumer and human resources committee of the house of representatives, the commis- 
sioner of labor and workforce development and the commissioner of commerce and 
insurance, or their designees, shall be ex officio, nonvoting members of the council. 

(2) Each voting and nonvoting member of the advisory council on workers’ compensation 
shall, upon the expiration of the member's term, be eligible for reappointment and shall serve 
until a successor is appointed. In the event a member resigns or becomes ineligible for service 
during the member's term, a successor shall be appointed by the appropriate appointing 
authority to serve the remainder of the term. 

(3) No employer shall discriminate in any manner against an employee who serves on the 
advisory council because of the employee’s service. Employees who serve on the advisory 
council shall not be denied any benefit from their employer because of the employee’s service. 
Travel expenses of the employee representatives on the council shall be reimbursed pursuant 
to subsection (b); however, employers may choose to pay the travel expenses of their 
employees’ service on the advisory council according to their own policies. 

(b)(1) Notwithstanding § 3-6-304 or any other law to the contrary, and in addition to all other 
requirements for membership on the council: 

(A) Any person registered as a lobbyist pursuant to the registration requirements of title 
3, chapter 6 who is subsequently appointed or otherwise named as a member of the council 
shall terminate all employment and business association as a lobbyist with any entity whose 
business endeavors or professional activities are regulated by the council, prior to serving as 
a member of the council. This subdivision (b)(1)(A) shall apply to all persons appointed or 
otherwise named to the council after July 1, 2010; 

(B) No person who is a member of the council shall be permitted to register or otherwise 
serve as a lobbyist pursuant to title 3, chapter 6 for any entity whose business endeavors or 
professional activities are regulated by the council during such person’s period of service as 
a member of the council. This subdivision (b)(1)(B) shall apply to all persons appointed or 
otherwise named to the council after July 1, 2010, and to all persons serving on the council 
on such date who are not registered as lobbyists; and 
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(C) No person who serves as a member of the council shall be employed as a lobbyist 
by any entity whose business endeavors or professional activities are regulated by the council 
for one (1) year following the date such person’s service on the council ends. This subdivision 
(b)(1)(C) shall apply to persons serving on the council as of July 1, 2010, and to persons 
appointed to the council subsequent to such date. 

(2) A person who violates this subsection (b) shall be subject to the penalties prescribed in 
title 3, chapter 6. 

(3) The bureau of ethics and campaign finance is authorized to promulgate rules and 
regulations to effectuate the purposes of this subsection (b). All such rules and regulations shall 
be promulgated in accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5, and in accordance with the procedure for initiating and proposing rules by the 
ethics commission to the bureau of ethics and campaign finance as prescribed in § 4-55-103. 
(c) In addition to all other requirements for membership on the council, all persons appointed 

or otherwise named to serve as members of the council after July 1, 2010, shall be residents of 
this state. 

(d) Members of the council shall not be paid but may be reimbursed for travel expenses. All 
reimbursement for travel expenses shall be in accordance with the comprehensive travel 
regulations promulgated by the department of finance and administration and approved by the 
attorney general and reporter. 

(e) The council shall meet at least twice each year. It shall annually review workers’ 
compensation in the state and shall issue a report of its findings and conclusions on or before July 
1 of each year. The annual report shall be sent to the governor, the speakers of the house of 
representatives and the senate, the chair and vice-chair of the special joint committee on workers’ 
compensation, the commissioner of labor and workforce development, the commissioner of 
commerce and insurance and the clerks of the house of representatives and senate. Notice of the 
publication of the annual report and all other reports published by the council shall be provided to 
all members of the general assembly pursuant to § 3-1-114. 

(f) In performing its responsibilities, the council’s role shall be strictly advisory, but it may: 

(1) Make recommendations to the governor, the general assembly, the special joint 
committee on workers’ compensation, the standing committees of each house that review the 
status of the workers’ compensation system, the commissioner of labor and workforce 
development and the commissioner of commerce and insurance relating to the promulgation or 
adoption of legislation or rules; 

(2) Make recommendations to the commissioner of labor and workforce development and the 
commissioner of commerce and insurance regarding the method and form of statistical data 
collections; and ' 

(3) Monitor the performance of the workers’ compensation system in the implementation of 
legislative directives. 

(g) The chair, in consultation with the voting members of the council, is authorized to retain staff 
and professional assistance, such as consultants and actuaries, as the chair deems necessary for 
the work of the council, subject to budgetary approval in the general appropriations act. For 
administrative purposes, the council shall be attached to the department of treasury for all 
administrative matters relating to receipts, disbursements, expense accounts, budget, audit and 
other related items. The state treasurer shall have administrative and supervisory control over the 
staff assigned to assist the council. Employees of the council shall not have the status of preferred 
service employees pursuant to title 8. The autonomy of the council and its authority are not affected 
by this subsection (g). 

(h) The council may develop evaluations, statistical reports and other information from which the 
general assembly may evaluate the impact of the legislative changes to workers’ compensation 
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law, including, but not limited to, the Reform Act of 2004 and subsequent statutory changes to this 
chapter. 

(i) The advisory council shall issue an annual report that includes a summary of significant 
supreme court decisions relating to workers’ compensation, including an explanation of their impact 
on existing policy. The report shall be due on or before January 15 of each year and shall include, 
to the extent possible, the decisions that were issued during the preceding calendar year. This 
annual report shall be sent to the governor, the speaker of the house of representatives, the 
speaker of the senate, the chair of the consumer and human resources committee of the house 
of representatives, the chair of the commerce and labor committee of the senate, and the chair and 
co-chair of the special joint committee on workers’ compensation. Notice of the publication of the 
report shall be provided to all members of the general assembly pursuant to § 3-1-114. 

(j) The advisory council on workers’ compensation shall, within ten (10) business days of each 
meeting it conducts, provide a summary of the meeting and a report of all actions taken and all 
actions recommended to be taken to each member of the consumer and human resources 
committee of the house of representatives and the commerce and labor committee of the senate. 

(k) Whenever any bill is introduced in the general assembly proposing to amend this chapter or 
to make any change in workers’ compensation law, or to make any change in the law that may have 
a financial or other substantive impact on the administration of workers’ compensation law, the 
standing committee to which the bill is referred may refer the bill to the council. The council’s review 
of bills relating to workers’ compensation should include, but not be limited to, bills that propose 
to amend chapters 3, 6, 7, and 9 of this title, and title 56, chapters 5 and 47. All bills referred to 
the council shall be reported back to the standing committee to which they were assigned as 
quickly as reasonably possible. Notwithstanding the absence of a report from the council, the 
standing committee is free to consider the bill at any time. The chair making the referral shall 
immediately notify the prime sponsors of the referral and the council shall not review and comment 
on the proposed legislation until the prime sponsors have been notified. The comments of the 
council shall describe the potential effects of the proposed legislation on the workers’ compensation 
system and its operations and any other information or suggestions that the council may think 
helpful to the sponsors, the standing committees or the general assembly. The comments of the 
council may include recommendations for or against passage of the proposed legislation. Other 
than reporting the recommendations for or against passage of proposed legislation and responding 
to any questions that the legislators may have, no staff of the advisory council shall lobby or 
advocate for or against passage of proposed legislation. 

(/ The council shall study and report on the occupational health and safety of employment in 
Tennessee and make recommendations for safe employment education and training and promote 
the development of employer-sponsored health and safety programs. 


History. 
Acts 1992, ch. 900, § 4; 1996, ch. 944, §§ 4-7; 1997, 


Compiler’s Notes. 
Acts 1996, ch. 944, which amended this section, is 


ch. 235, §§ 1, 2; 1997, ch. 533, § 49; 1998, ch. 1024, 
§§ 13, 20; 1999, ch. 520, § 41: 2000, ch. 852, § 3; 2001, 
ch. 192, §§ 11, 12; 2002, ch. 695, §§ 1, 2, 6; 2003, ch. 
359, § 1; 2004, ch. 962, §§ 26, 27, 30, 43, 45; 2005, ch. 
390, § 3; 2006, ch. 645, §§ 1-3; 2008, ch. 1183, §§ 9, 11: 
2009, ch. 463, §§ 1-3; 2010, ch. 1087, § 3; 2011, ch. 410, 
§ 10(a); 2012, ch. 622, § 3; 2012, ch. 800, § 49; 2013, ch. 
236, § 29. 


Code Commission Notes. The former first sentence of 
subdivision (a)(1)(E), concerning the terms to be served by 
non-members beginning with the appointments made in 
2003, was deleted as obsolete by the code commission in 
2008. 


known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

The advisory council on workers’ compensation, created 
by this section, terminates June 30, 2016. See §§ 4-29- 
112, 4-29-237. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
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justed downward within fifteen (15) months of July 1, 2004, 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, that for the 
purpose of promulgating any rule authorized by this act, this 
act shall take effect June 15, 2004, the public welfare 
requiring it. 
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The Reform Act of 2004, referred to in this section, is 
compiled in Acts 2004, ch. 962. 

For the Preamble to the act concerning the prohibition 
against establishment of a special committee if there is a 
standing committee on the same subject, please refer to 
Acts 2011, ch. 410. 

Acts 2012, ch. 800, § 1 provided that the act, which 
amended subsection (g), shall be known and cited as the 
“Tennessee Excellence, Accountability, and Management 
(T.E.A.M.) Act of 2012.” 


Cross-References. 
Reporting requirement satisfied by notice to general 
assembly members of publication of report, § 3-1-114. 


50-6-122. Case management and utilization review — Use of HMOs 
and PPOs — Legislative intent — Claims by health care 
providers. [Applicable to injuries occurring on and after 


July 1, 2014.] 


(a)(1) It is the intent of the general assembly that quality medical care 
services shall be available to injured and disabled employees. It is also the 
legislative intent to control increasing medical costs in workers’ compensa- 
tion matters by establishing cost control mechanisms to ensure cost-effective 
delivery of medical care services by employing a program of medical case 
management and a program to review the utilization and quality of medical 
care services. 

(2) In order to assure that in workers’ compensation cases quality medical 
care is rendered and to control medical care costs, an employer is authorized 
to use, but is not required to use, health maintenance organizations (HMOs) 
and preferred provider organizations (PPOs). An HMO or PPO may contract 
with medical care providers as permitted by law. The contracts are autho- 
rized to use, but are not limited to the use of, the following managed care 
methodologies: 

(A) Medical bill review; 

(B) Establishment of medical practice guidelines; 
(C) Case management, subject to § 50-6-123; 

(D) Utilization review, subject to § 50-6-124; and 
(E) Peer review programs. 

(3) Section 50-6-204(a)(3), relative to medical care, shall apply to any 
managed care methodology employed pursuant to this section. For the 
purposes of § 50-6-204(a)(3), physicians and surgeons in the same HMO or 
PPO are considered to be associated in practice together if they share a 
common employer for purposes of their clinical practice, or are associated 
together in a group practice. 

(b) A health care provider shall not pursue a private claim against a 
workers’ compensation claimant for all or part of the costs of health care 
services provided to the claimant by the provider unless: 

(1) The injury is finally adjudicated not to be compensable under this 
chapter; 
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(2) The physician or surgeon, as provided in § 50-6-204, who was not 
authorized by the employer at the time the services were rendered, knew 
that the physician or surgeon was not an authorized physician or surgeon; or 

(3) The employee knew that the physician or surgeon was not an autho- 
rized physician or surgeon; provided, that subdivision (b)(2) and this 
subdivision (b)(3) do not apply to emergency care. 

(c) [Deleted by 2013 amendment, effective July 1, 2014.] 


History. 
Acts 1992, ch. 900, § 6; 1996, ch. 944, §§ 8, 
10; 2013, ch. 289, §§ 20, 21. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

Acts 2018, ch. 289, § 103 provided that the 
act, which amended subdivision (a)(3) and de- 
leted subsection (c), shall be known and may be 
cited as the “Workers’ Compensation Reform 
Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
substituted “50-6-204(a)(3)” for “50-6-204(a)(4)” 
twice in (a)(3); and deleted (c) which read: “(c) A 


health care provider shall not employ a collec- 
tion agency or make a report to a credit bureau 
concerning a private claim against an employer 
for all or part of the costs of medical care 
provided to an employee that are not paid by 
the employer’s workers’ compensation insurer 
without having first exhausted all administra- 
tive remedies as provided by § 50-6-226(a)(4). 
The medical director may include the insurer in 
the administrative process.” 


Effective Dates. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 20138. 


50-6-122. Case management and utilization review — Use of HMOs and PPOs — Legislative 
intent — Claims by health care providers — Collection agencies — Reports 
to credit bureau. [Applicable to injuries occurring prior to July 1, 2014.] 


(a)(1) Itis the intent of the general assembly that quality medical care services shall be available 
to injured and disabled employees. It is also the legislative intent to control increasing medical 
costs in workers’ compensation matters by establishing cost control mechanisms to ensure 
cost-effective delivery of medical care services by employing a program of medical case 
management and a program to review the utilization and quality of medical care services. 

(2) In order to assure that in workers’ compensation cases quality medical care is rendered 
and to control medical care costs, an employer is authorized to use, but is not required to use, 
health maintenance organizations (HMOs) and preferred provider organizations (PPOs). An 
HMO or PPO may contract with medical care providers as permitted by law. The contracts are 
authorized to use, but are not limited to the use of, the following managed care methodologies: 

(A) Medical bill review; 

(B) Establishment of medical practice guidelines; 
(C) Case management, subject to § 50-6-123; 
(D) Utilization review, subject to § 50-6-124; and 
(E) Peer review programs. 

(3) Section 50-6-204(a)(4), relative to medical care, shall apply to any managed care 
methodology employed pursuant to this section. For the purposes of § 50-6-204(a)(4), 
physicians and surgeons in the same HMO or PPO are considered to be associated in practice 
together if they share a common employer for purposes of their clinical practice, or are 
associated together in a group practice. 

(b) A health care provider shall not pursue a private claim against a workers’ compensation 
claimant for all or part of the costs of health care services provided to the claimant by the provider 
unless: 
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(1) The injury is finally adjudicated not to be compensable under this chapter; 

(2) The physician or surgeon, as provided in § 50-6-204, who was not authorized by the 
employer at the time the services were rendered, knew that the physician or surgeon was not 
an authorized physician or surgeon; or 

(3) The employee knew that the physician or surgeon was not an authorized physician or 
surgeon; provided, that subdivision (b)(2) and this subdivision (b)(3) do not apply to emergency 
care. 

(c) A health care provider shall not employ a collection agency or make a report to a credit 
bureau concerning a private claim against an employer for all or part of the costs of medical care 
provided to an employee that are not paid by the employer's workers’ compensation insurer without 
having first exhausted all administrative remedies as provided by § 50-6-226(a)(4). The medical 
director may include the insurer in the administrative process. 


History. Collateral References. 
Acts 1992, ch. 900, § 6; 1996, ch. 944, §§ 8, 10. Liability of health maintenance organizations (HMOs) for 
negligence of member physicians. 51 A.L.R.5th 271. 
Liability of third-party health-care payor for injury arising 
from failure to authorize required treatment. 56 A.L.R.5th 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 


Attorney General Opinions. 
Medical fee schedule, OAG 94-100 (9/9/94). 


50-6-123. Case management system for coordinating medical care 
services. [Applicable to injuries occurring on and after 
July 1, 2014.] 


(a) The administrator shall establish, pursuant to the administrator’s rule 
and regulation-making authority, a system of case management for coordinat- 
ing the medical care services provided to employees claiming benefits under 
this chapter. 

(b) Employers may, at their own expense, utilize case management, and, if 
utilized, the employee shall cooperate with the case management. Case 
management shall include, but not be limited to: 

(1) Developing a treatment plan to provide appropriate medical care 
services to an injured or disabled employee; 

(2) Systematically monitoring the treatment rendered and the medical 
progress of the injured or disabled employee; 

(3) Assessing whether alternate medical care services are appropriate 
and delivered in a cost-effective manner based on acceptable medical 
standards; 

(4) Ensuring that the injured or disabled employee is following the 
prescribed medical care plan; and 

(5) Formulating a plan for return to work with due regard for the 
employee’s recovery and restrictions and limitations, if any. 

(c) The administrator may contract with an independent organization, not 
owned by or affiliated with any carrier authorized to write workers’ compen- 
sation insurance in the state, to assist with the administration of this section. 

(d) Nothing in this section shall prevent an employer from establishing its 
own program of case management that meets the guidelines promulgated by 
the administrator in rules and regulations. 


50-6-123 EMPLOYER AND EMPLOYEE 276 
(e) Medical care, treatment, therapy or services provided at the employee’s 
residence pursuant to this chapter, shall not be considered home health 
services as defined in § 68-11-201 when provided pursuant to direction of the 
employee’s attending physician in the following specific circumstances only: 
(1) By a licensed health care provider who routinely provides services to 
employees at the place of employment, if the services rendered by the 
provider at the employee’s residence are of the same type rendered by the 
provider at the place of employment; or 
(2) By a licensed physical therapist, occupational therapist or speech 
therapist practicing independently of a home health agency, when the 
employee’s attending physician determines that it is in the best interest of 
the employee to be treated by the independent therapist because of the 


therapist’s expertise in workplace injuries. 


History. 

Acts 1992, ch. 900, § 7; 1996, ch. 944, § 9; 
2001, ch. 148, § 1; 2004, ch. 962, §§ 28, 29; 
2013, ch. 282, § 1. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 


renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
substituted “administrator” for “commissioner” 
in (a), (c), and (d), and substituted “administra- 


tor’s” for “commissioner’s” in (a). 


Effective Dates. 
Acts 2018, ch. 282, § 10. July 1, 2014. 


Section to Section References. 
This section is referred to in §§ 50-6-122, 
50-6-204. 


50-6-123. Case management system for coordinating medical care services. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a) The commissioner shall establish, pursuant to the commissioner's rule and regulation- 
making authority, a system of case management for coordinating the medical care services 
provided to employees claiming benefits under this chapter. 

(bo) Employers may, at their own expense, utilize case management, and, if utilized, the 
employee shall cooperate with the case management. Case management shall include, but not be 
limited to: 

(1) Developing a treatment plan to provide appropriate medical care services to an injured 
or disabled employee; 

(2) Systematically monitoring the treatment rendered and the medical progress of the injured 
or disabled employee; | 

(3) Assessing whether alternate medical care services are appropriate and delivered in a 
cost-effective manner based on acceptable medical standards; 

(4) Ensuring that the injured or disabled employee is following the prescribed medical care 
plan; and 
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(5) Formulating a plan for return to work with due regard for the employee’s recovery and 
restrictions and limitations, if any. 

(c) The commissioner may contract with an independent organization, not owned by or affiliated 
with any carrier authorized to write workers’ compensation insurance in the state, to assist with the 
administration of this section. 

(d) Nothing in this section shall prevent an employer from establishing its own program of case 
management that meets the guidelines promulgated by the commissioner in rules and regulations. 

(e) Medical care, treatment, therapy or services provided at the employee’s residence pursuant 
to this chapter, shall not be considered home health services as defined in § 68-11-201 when 
provided pursuant to direction of the employee’s attending physician in the following specific 


circumstances only: 


(1) By a licensed health care provider who routinely provides services to employees at the 
place of employment, if the services rendered by the provider at the employee’s residence are 
of the same type rendered by the provider at the place of employment; or 

(2) By a licensed physical therapist, occupational therapist or speech therapist practicing 
independently of a home health agency, when the employee’s attending physician determines 
that it is in the best interest of the employee to be treated by the independent therapist because 
of the therapist's expertise in workplace injuries. 


History. 
Acts 1992, ch. 900, § 7; 1996, ch. 944, § 9; 2001, ch. 
148, § 1; 2004, ch. 962, §§ 28, 29. 


Compiler’s Notes. . 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004, 


to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 


Attorney General Opinions. 
Access to injured worker, OAG 94-100 (9/9/94). 
Constitutionality of using presumptions to determine 
reasonableness of case management costs, OAG 98-084 
(4/14/98). 


NOTES TO DECISIONS 


1. Cause of Action Against Employer. 

T.C.A. § 50-6-123 does not expressly or impliedly grant 
a cause of action to an employee against an employer who 
fails to perform its case management duties in accordance 


with the guidelines promulgated by the commissioner. Reed 
v. Alamo Rent-A-Car, Inc., 4 S.W.3d 677, 1999 Tenn. App. 
LEXIS 207 (Tenn. Ct. App. 1999). 


50-6-124. Utilization review system — Pre-admission review — Penal- 
ties for rendering excessive or inappropriate services — 
Legislative intent — Treatment guidelines. [Applicable to 


injuries occurring on and after July 1, 2014.] 


(a) The administrator of the division of workers’ compensation shall estab- 
lish a system of utilization review of selected outpatient and inpatient health 
care providers to employees claiming benefits under this chapter, by providers 
qualified pursuant to law or the utilization review accreditation commission. 

(b) The administrator shall also establish a system of pre-admission review 
of all hospital admissions, except for emergency services; however, utilization 
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review pursuant to subsection (a) and this subsection (b) shall begin within one 
(1) working day of all emergency hospital admissions. 

(c) Pursuant to the administrator’s established system of utilization review, 
the administrator may contract with an independent utilization review orga- 
nization, not owned by or affiliated with any carrier authorized to write 
workers’ compensation insurance in the state, to provide utilization review, 
including peer review. 

(d) Nothing in this section shall prevent an employer from electing to 
provide utilization review; however, if the employee, provider or any other 
party not contractually bound to the employer’s utilization review program 
disagrees with that employer’s utilization review, then that employee, provider 
or other party shall have recourse to the administrator’s utilization review 
program, as provided for in this section. 

(e) Pursuant to the utilization review conducted by the administrator, 
including providing an opportunity for a hearing, any health care provider who 
is found by the administrator to have rendered excessive or inappropriate 
services may be subject to: 

(1) A forfeiture of the right to payment for those services that are found to 
be excessive or inappropriate; 

(2) A civil penalty of not less than one hundred dollars ($100) nor more 
than one thousand dollars ($1,000); or 

(3) Atemporary or permanent suspension of the right to provide medical 
care services for workers’ compensation claims if the health care provider 
has established a pattern of violations. 

(f) It is the intent of the general assembly to ensure the availability of 
quality medical care services for injured and disabled employees and to 
manage medical costs in workers’ compensation matters by eradicating pre- 
scription drug abuse through the employment of the system established by 
subsection (a) to review any healthcare provider prescribing one (1) or more 
Schedule II, III, or IV controlled substances for pain management to an injured 
or disabled employee for a period of time exceeding ninety (90) days from the 
initial prescription of such controlled substances. 

(g) In consultation with the administrator’s medical advisory committee, 
the administrator shall, by rules to become effective on January 1, 2016, adopt 
guidelines for the diagnosis and treatment of commonly occurring workers’ 
compensation injuries. 

(h) Any treatment that explicitly follows the treatment guidelines adopted 
by the administrator or is reasonably derived therefrom, including allowances 
for specific adjustments to treatment, shall have a presumption of medical 
necessity for utilization review purposes. This presumption shall be rebuttable 
only by clear and convincing evidence that the treatment erroneously applies 
the guidelines or that the treatment presents an unwarranted risk to the 
injured worker. 

(i) The administrator may assess a reasonable fee, not to exceed two 
hundred fifty dollars ($250), for an appeal of any utilization review decision. 


History. 1999, ch. 520, § 41; 2012, ch. 1100, § 2; 2013, 
Acts 1992, ch. 900, § 8; 1996, ch. 944, § 11; ch. 282, § 1; 2013, ch. 289, § 22. 


279 


Code Commission Notes. Former subsec- 
tion (f), concerning commissioner’s review of 
the role of chiropractic and physical therapy 
services in workers’ compensation costs and the 
determination of whether such services should 
be included in the utilization review system, 
was deleted as obsolete by the code commission 
in 2008. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

Acts 2012, ch. 1100, § 5 provided that the 
act, which added subsection (f), shall apply to 
pain management, including the prescription of 
Schedule II, III, or IV controlled substances, 
prescribed on or after July 1, 2012. 

Acts 2013, ch. 289, § 103 provided that the 
act, which added subsections (g)-(i), shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 
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Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator of la- 
bor and workforce development” for “commis- 
sioner of labor and workforce development” and 
“administrator” for “commissioner” throughout. 

The 2013 amendment by ch. 289, effective 
July 1, 2014, added (g)-(i). 


Effective Dates. 

Acts 2018, ch. 282, § 10. July 1, 2014. 

Acts 20138, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Section to Section References. 
This section is referred to in §§ 50-6-122, 
50-6-204. 


50-6-124. Utilization review system — Pre-admission review — Penalties for rendering 
excessive or inappropriate services — Legislative intent. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a) The commissioner of labor and workforce development shall establish a system of utilization 
review of selected outpatient and inpatient health care providers to employees claiming benefits 
under this chapter, by providers qualified pursuant to law or the utilization review accreditation 
commission. 

(b) The commissioner shall also establish a system of pre-admission review of all hospital 
admissions, except for emergency services; however, utilization review pursuant to subsection (a) 
and this subsection (b) shall begin within one (1) working day of all emergency hospital admissions. 

(c) Pursuant to the commissioner's established system of utilization review, the commissioner 
may contract with an independent utilization review organization, not owned by or affiliated with any 
carrier authorized to write workers’ compensation insurance in the state, to provide utilization 
review, including peer review. 

(d) Nothing in this section shall prevent an employer from electing to provide utilization review; 
however, if the employee, provider or any other party not contractually bound to the employer's 
utilization review program disagrees with that employer's utilization review, then that employee, 
provider or other party shall have recourse to the commissioner's utilization review program, as 
provided for in this section. 

(e) Pursuant to the utilization review conducted by the commissioner, including providing an 
opportunity for a hearing, any health care provider who is found by the commissioner to have 
rendered excessive or inappropriate services may be subject to: 

(1) A forfeiture of the right to payment for those services that are found to be excessive or 
inappropriate; 

(2) A civil penalty of not less than one hundred dollars ($100) nor more than one thousand 
dollars ($1,000); or 

(3) A temporary or permanent suspension of the right to provide medical care services for 
workers’ compensation claims if the health care provider has established a pattern of violations. 

(f) It is the intent of the general assembly to ensure the availability of quality medical care 
services for injured and disabled employees and to manage medical costs in workers’ 
compensation matters by eradicating prescription drug abuse through the employment of the 
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system established by subsection (a) to review any healthcare provider prescribing one (1) or more 
Schedule Il, Ill, or IV controlled substances for pain management to an injured or disabled 


employee for a period of time exceeding ninety (90) days from the initial prescription of such 


controlled substances. 


History. 
Acts 1992, ch. 900, § 8; 1996, ch. 944, § 11; 1999, ch. 
520, § 41; 2012, ch. 1100, § 2. 


Code Commission Notes. Former subsection (f), con- 
cerning commissioner's review of the role of chiropractic 
and physical therapy services in workers’ compensation 
costs and the determination of whether such services 
should be included in the utilization review system, was 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

Acts 2012, ch. 1100, § 5 provided that the act, which 
added subsection (f), shall apply to pain management, 
including the prescription of Schedule Il, Ill, or IV controlled 
substances, prescribed on or after July 1, 2012. 


deleted as obsolete by the code commission in 2008. 


50-6-125. Medical payment committee. [Applicable to injuries occur- 
ring on and after July 1, 2014.] 


(a)(1) The administrator shall appoint a medical payment committee. The 
committee shall hear disputes on medical bill payments between providers 
and insurers and advise the administrator on issues relating to the medical 
fee schedule and medical care cost containment in the workers’ compensa- 
tion system. Upon hearing disputes on medical bill payments between 
providers and insurers, the medical payment committee shall have authority 
to render a decision on the merits of a dispute. If the medical payment 
committee determines that a provider or insurer has acted in bad faith in 
refusing to provide payment for a medical bill or refusing to provide 
reimbursement for overpayment, the medical payment committee, upon a 
majority vote, shall refer the malfeasant provider or insurer to the division 
for consideration of assessment of a civil penalty of no more than one 
thousand dollars ($1,000) per occurrence. Any provider or insurer aggrieved 
by the assessment of a penalty under this subsection (a) shall have the right 
to seek review of the penalty assessment in the manner provided by 
§ 50-6-118(c). 
(2) The committee shall be comprised of seven (7) voting members 
appointed by the administrator as follows: 
(A) Three (3) members shall be representative of the medical provider 
industry; 
(B) Three (3) members shall be representative of the workers’ compen- 
sation insurance industry; and 
(C) The medical director shall serve as the final member of the 
committee but shall not cast a vote unless a vote taken by members results 
in a tie. In that case, the medical director shall cast the deciding vote. 
(b) In making appointments, the administrator shall strive to achieve a 
geographic balance and, in the case of the physician members of the commit- 
tee, shall assure, to the extent possible, that the membership of the committee 
reflects the diversity of specialties involved in the medical treatment and 
management of workers’ compensation claimants. 
(c) Members of the committee shall serve without compensation but, when 
engaged in the conduct of their official duties as members of the committee, 
shall be entitled to reimbursement for travel expenses in accordance with 
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uniform regulations promulgated by the department of finance and adminis- 
tration and approved by the attorney general and reporter. 

(d) Each member appointed shall serve a term of four (4) years and may be 
reappointed by the administrator. If a member leaves the position prior to the 
expiration of the term, the administrator shall appoint an individual meeting 
the qualifications of this section to serve the unexpired portion of the term, and 
the individual may be reappointed by the administrator upon expiration of the 
term. 


(e) This section applies to all disputes of medical bill payments for services 


provided, pursuant to this chapter, on or after July 1, 2014. 


History. 

Acts 1992, ch. 900, § 9; 1999, ch. 520, § 41; 
2004, ch. 962, § 33; 2005, ch. 105, §§ 1, 2; 2013, 
ch. 289, § 23; 2014, ch. 903, § 4. 


Code Commission Notes. The former sec- 
ond sentence of (c), concerning the terms to be 
served by members on initial appointment, was 
deleted as obsolete by the code commission in 
2008. 


Compiler’s Notes. 

The medical payment committee, created by 
this section, terminates June 30, 2015. See 
§§ 4-29-112, 4-29-236. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2018, ch. 289, § 101 provided that any 
guidelines issued by the medical care and cost 
containment committee issued at the time the 
act, which amended this section, becomes law 
shall remain in effect and not be added to, 
altered, or amended until or unless the medical 
advisory committee, created pursuant to § 50- 
6-135, or the medical payment committee, cre- 
ated pursuant to § 50-6-125, issue new guide- 
lines pursuant to the act. 


Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment by ch. 289, effective 
July 1, 2014, rewrote the section which read: 
“(a) The commissioner shall appoint a medical 
care and cost containment committee. The com- 
mittee shall approve regulations pursuant to 
§ 50-6-233(c)(7) before they become effective, 
assist the commissioner in their implementa- 
tion, and advise the commissioner, at the com- 
missioner’s request, on issues relating to medi- 
cal care and cost containment in the workers’ 
compensation system. 

“(b)(1) The committee shall be composed of 
fifteen (15) voting members appointed by the 
commissioner as follows: 

“(A) Three (3) members shall be physicians 
licensed to practice medicine and surgery un- 
der title 63, chapter 6, and shall be appointed 
from a list of nominees submitted by the Ten- 
nessee Medical Association; 

“(B) Two (2) members shall represent em- 
ployers and shall be appointed from a list of 
nominees submitted by the Tennessee Cham- 
ber of Commerce and Industry; 

“(C) One (1) member shall represent employ- 
ers and shall be appointed from a list of nomi- 
nees submitted by the Associated Builders and 
Contractors, Inc.; 

“(D) Three (3) members shall represent em- 
ployees and shall be appointed from a list of 
nominees submitted by the Tennessee AFL-CIO 
State Labor Council; 

“(E) Three (3) members shall represent hos- 
pitals and shall be appointed from a list of 
nominees submitted by the Tennessee Hospital 
Association; 

“(F) One (1) member shall be a pharmacist 
and shall be appointed from a list submitted by 
the Tennessee Pharmacists Association; 

“(G) One (1) member shall represent the 
health insurance industry; and 

“(H) One (1) member shall be a chiropractor 
and shall be appointed from a list of nominees 
submitted by the Tennessee Chiropractic Asso- 
ciation. 
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“(2) The medical director shall serve as a 
nonvoting ex officio member of the committee. 

“(3) An organization that submits a list of 
nominees shall list at least three (3) nominees 
for each of the committee positions for which it 
is requested to submit nominations. If the com- 
missioner finds a list of nominees unsatisfac- 
tory, the commissioner shall return the list to 
the submitting organization. The organization 
shall submit another list within thirty (30) 
days. This process shall continue until the 
commissioner appoints a member. If an organi- 
zation that is required to submit a list of 
nominees fails to do so within thirty (30) days of 
a request for the list by the commissioner, then 
the commissioner may appoint a member of the 
commissioner’s own choosing. 

“(4) In making appointments, the commis- 
sioner shall strive to achieve a geographic bal- 
ance and, in the case of the physician members 
of the committee, shall assure to the extent 
possible that the membership of the committee 
reflects the diversity of specialties involved in 
the medical treatment and management of 
workers’ compensation claimants. 

“(c) The members of the committee shall be 
appointed for terms of four (4) years. Each 
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member of the committee shall, upon the expi- 
ration of such member’s term, be eligible for 
reappointment and shall serve until a successor 
is appointed and qualified. 

“(d) Members of the committee shall serve 
without compensation but, when engaged in 
the conduct of their official duties as members 
of the committee, shall be entitled to reim- 
bursement for travel expenses in accordance 
with uniform regulations promulgated by the 
department of finance and administration and 
approved by the attorney general and reporter.” 

The 2014 amendment added (e). 


Effective Dates. 

Acts 20138, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 908, § 14. July 1, 2014. 


Section to Section References. 
This section is referred to in §§ 4-29-236, 
50-6-235. 


50-6-125. Medical care and cost containment committee. [Applicable to injuries occurring 


prior to July 1, 2014.] 


(a) The commissioner shall appoint a medical care and cost containment committee. The 
committee shall approve regulations pursuant to § 50-6-233(c)(7) before they become effective, 
assist the commissioner in their implementation, and advise the commissioner, at the commis- 
sioner’s request, on issues relating to medical care and cost containment in the workers’ 


compensation system. 


(b)(1) The committee shall be composed of fifteen (15) voting members appointed by the 


commissioner as follows: 


(A) Three (3) members shall be physicians licensed to practice medicine and surgery 
under title 63, chapter 6, and shall be appointed from a list of nominees submitted by the 


Tennessee Medical Association; 


(B) Two (2) members shall represent employers and shall be appointed from a list of 
nominees submitted by the Tennessee Chamber of Commerce and Industry; 

(C) One (1) member shall represent employers and shall be appointed from a list of 
nominees submitted by the Associated Builders and Contractors, Inc.; 

(D) Three (3) members shall represent employees and shall be appointed from a list of 
nominees submitted by the Tennessee AFL-CIO State Labor Council; 

(E) Three (3) members shall represent hospitals and shall be appointed from a list of 
nominees submitted by the Tennessee Hospital Association; 

(F) One (1) member shall be a pharmacist and shall be appointed from a list submitted 


by the Tennessee Pharmacists Association; 


(G) One (1) member shall represent the health insurance industry; and 

(H) One (1) member shall be a chiropractor and shall be appointed from a list of nominees 
submitted by the Tennessee Chiropractic Association. 
(2) The medical director shall serve as a nonvoting ex officio member of the committee. 
(3) An organization that submits a list of nominees shall list at least three (3) nominees for 
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each of the committee positions for which it is requested to submit nominations. If the 
commissioner finds a list of nominees unsatisfactory, the commissioner shall return the list to the 
submitting organization. The organization shall submit another list within thirty (30) days. This 
process shall continue until the commissioner appoints a member. If an organization that is 
required to submit a list of nominees fails to do so within thirty (30) days of a request for the 
list by the commissioner, then the commissioner may appoint a member of the commissioner's 
own choosing. 

(4) In making appointments, the commissioner shall strive to achieve a geographic balance 
and, in the case of the physician members of the committee, shall assure to the extent possible 
that the membership of the committee reflects the diversity of specialties involved in the medical 
treatment and management of workers’ compensation claimants. 

(c) The members of the committee shall be appointed for terms of four (4) years. Each member 
of the committee shall, upon the expiration of such member's term, be eligible for reappointment 
and shall serve until a successor is appointed and qualified. 

(d) Members of the committee shall serve without compensation but, when engaged in the 
conduct of their official duties as members of the committee, shall be entitled to reimbursement for 
travel expenses in accordance with uniform regulations promulgated by the department of finance 
and administration and approved by the attorney general and reporter. 


History. 
Acts 1992, ch. 900, § 9; 1999, ch. 520, § 41; 2004, ch. 
962, § 33; 2005, ch. 105, §§ 1, 2. 


Code Commission Notes. The former second sentence 
of (c), concerning the terms to be served by members on 
initial appointment, was deleted as obsolete by the code 
commission in 2008. 


Compiler’s Notes. 

The medical care and cost containment committee, 
created by this section, terminates June 30, 2015. See 
§§ 4-29-112, 4-29-236. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 


to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004, 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 


50-6-126. Medical director. [Applicable to injuries occurring on and 
after July 1, 2014.] 


The administrator shall appoint a medical director who shall be the 
executive secretary and a nonvoting ex officio member of the medical commit- 
tee. The medical director shall be appointed from a list of three (3) nominees 
submitted by the Tennessee Medical Association. If the administrator finds the 
list of three (3) nominees to be unsatisfactory, then the administrator shall 
return the list to the Tennessee Medical Association and the association shall 
submit another list of nominees. This process shall be repeated, if necessary, 
until the administrator selects a nominee to be medical director. The medical 
director may be a part-time employee, a full-time employee or a contract 
employee, and shall perform the following functions for which the medical 
director shall be responsible to the administrator or medical care and cost 
containment committee, as appropriate: 

(1) Institute administrative procedures that will enable the medical 
director to evaluate medical care to effect optimal treatment in workers’ 
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compensation cases; 

(2) Inquire into instances where the medical treatment or the physical 
rehabilitation provided appears to be deficient or incomplete and recommend 
corrective action when indicated; 

(3) Advise on the disposition of complaints of a physician’s failure to 
furnish adequate medical care as required by this law or by rules and 
regulations adopted by the administrator, the disposition of complaints 
concerning other aspects of the medical management of a workers’ compen- 
sation case or the failure to render required reports, and the disposition of 
complaints of any affected party as to unreasonable interference with the 
medical management of a workers’ compensation case; 

(4) Gather data and maintain records necessary to fulfill the medical 
director’s responsibilities; 

(5) Conduct studies and prepare and issue reports on the medical aspect 
of workers’ compensation cases; 

(6) Expedite the submission and processing of medical reports necessary 
to the processing of claims; 

(7) Advise health care providers of their rights and responsibilities under 
this chapter and under any rules or regulations promulgated pursuant to 
this chapter; 

(8) Advise the medical care and cost containment committee as to the 
reasonableness of fees for medical services in particular cases; and 

(9) Undertake other functions that may be delegated to the medical 
director by the administrator. 


History. substituted “administrator” for “commissioner” 
Acts 1992, ch. 900, § 10; 1999, ch. 520,§ 41; throughout the introductory paragraph. 


2013, ch. 282, § 1. 
Effective Dates. 


Amendments. Acts 2013, ch. 282, § 10. July 1, 2014. 
The 2013 amendment, effective July 1, 2014, 


50-6-126. Medical director. [Applicable to injuries occurring prior to July 1, 2014.] 


The commissioner shall appoint a medical director who shall be the executive secretary and a 
nonvoting ex officio member of the medical committee. The medical director shall be appointed 
from a list of three (3) nominees submitted by the Tennessee Medical Association. If the 
commissioner finds the list of three (3) nominees to be unsatisfactory, then the commissioner shall 
return the list to the Tennessee Medical Association and the association shall submit another list 
of nominees. This process shall be repeated, if necessary, until the commissioner selects a 
nominee to be medical director. The medical director may be a part-time employee, a full-time 
employee or a contract employee, and shall perform the following functions for which the medical 
director shall be responsible to the commissioner or medical care and cost containment committee, 
as appropriate: 

(1) Institute administrative procedures that will enable the medical director to evaluate 
medical care to effect optimal treatment in workers’ compensation cases; 

(2) Inquire into instances where the medical treatment or the physical rehabilitation provided 
appears to be deficient or incomplete and recommend corrective action when indicated; 

(3) Advise on the disposition of complaints of a physician’s failure to furnish adequate 
medical care as required by this law or by rules and regulations adopted by the administrator, 
the disposition of complaints concerning other aspects of the medical management of a workers’ 
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compensation case or the failure to render required reports, and the disposition of complaints 
of any affected party as to unreasonable interference with the medical management of a 
workers’ compensation case; 

(4) Gather data and maintain records necessary to fulfill the medical director's 
responsibilities; 

(5) Conduct studies and prepare and issue reports on the medical aspect of workers’ 
compensation cases; 

(6) Expedite the submission and processing of medical reports necessary to the processing 
of claims; 

(7) Advise health care providers of their rights and responsibilities under this chapter and 
under any rules or regulations promulgated pursuant to this chapter; 

(8) Advise the medical care and cost containment committee as to the reasonableness of 
fees for medical services in particular cases; and 

(9) Undertake other functions that may be delegated to the medical director by the 
administrator. 


History. 
Acts 1992, ch. 900, § 10; 1999, ch. 520, § 41. 


50-6-127. Public awareness program concerning workers’ compensa- 
tion fraud — Investigations and referrals. [Applicable to 
injuries occurring on and after July 1, 2014.] 


(a) The administrator, in consultation with the commissioner of commerce 
and insurance and appropriate law enforcement officials, shall implement a 
public awareness program concerning workers’ compensation fraud. 

(b) The division of workers’ compensation shall investigate to determine 
whether any fraudulent conduct relating to workers’ compensation is being 
practiced, and shall refer to an appropriate law enforcement agency any 
finding of fraud. 


History. Title VI of the Civil Rights Act of 1964, as 
Acts 1992, ch. 900, § 21; 1996, ch. 944,§ 12; codified in 42 U.S.C. § 2000d. 

1999, ch. 520, § 41; 2000, ch. 852, § 14; 2008, ed a OF 

SE NE ae tage ite The 2013 amendment, effective July 1, 2014, 

Compiler’s Notes. substituted “administrator” for “commissioner” 


Acts 1996, ch. 944, which amended this sec- in (a). 
tion, is known and may be cited as the “Work- Effective Dates. 


ers’ Compensation Reform Act of 1996.” ‘Acts 20 RODsOMsoY ees 
Acts 2003, ch. 355, § 66 provided that no cts 2013, ch. 282, § 10. July 1, 2014. 


expenditure of public funds pursuant to the act Cross-References. 
shall be made in violation of the provisions of Workers’ compensation fraud, title 56, ch. 47. 


50-6-127. Public awareness program concerning workers’ compensation fraud — Investi- 
gations and referrals. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) The commissioner, in consultation with the commissioner of commerce and insurance and 
appropriate law enforcement officials, shall implement a public awareness program concerning 
workers’ compensation fraud. 

(b) The division of workers’ compensation shall investigate to determine whether any fraudulent 
conduct relating to workers’ compensation is being practiced, and shall refer to an appropriate law 
enforcement agency any finding of fraud. 
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History. Acts 2003, ch. 355, § 66 provided that no expenditure of 
Acts 1992, ch. 900, § 21; 1996, ch. 944, § 12; 1999, ch. public funds pursuant to the act shall be made in violation 
520, § 41; 2000, ch. 852, § 14; 2003, ch. 355, § 16. of the provisions of Title VI of the Civil Rights Act of 1964, 


Compiler's Notes as codified in 42 U.S.C. § 2000d. 


Acts 1996, ch. 944, which amended this section, iS Cross-References. 
known and may be cited as the “Workers’ Compensation Workers’ compensation fraud, title 56, ch. 47. 
Reform Act of 1996.” 


50-6-128. Penalty for employer causing compensable claim to be paid 
by health insurance or failing to provide necessary medi- 
cal treatment. [Applicable to injuries occurring on and 
after July 1, 2014.] 


If any employer knowingly, willfully, and intentionally causes a medical or 
wage loss claim to be paid under health or sickness and accident insurance, or 
fails to provide reasonable and necessary medical treatment, including a 
failure to reimburse when the employer knew that the claim arose out of a 
compensable work-related injury and should have been submitted under its 
workers’ compensation insurance coverage, then a civil penalty of five hundred 
dollars ($500) shall be assessed against the employer, and the employer may 
not offset any sickness and accident income benefit paid to the employee 
against its temporary total disability benefit payment liability due to the 
employee pursuant to this chapter. The administrator of the division of 
workers’ compensation has the authority to assess and collect the civil penalty. 


History. workers’ compensation” for “commissioner of 
Acts 1992, ch. 900, § 24; 2000, ch. 734, § 1; labor and workforce development” in the last 

2013 Ch econo. Le sentence. 

Amendments. Effective Dates. 


The 2013 amendment, effective July 1, 2014, Acts 2013, ch. 282, § 10. July 1, 2014. 
substituted “administrator of the division of 


50-6-128. Penalty for employer causing compensable claim to be paid by health insurance 
or failing to provide necessary medical treatment. [Applicable to injuries 
occurring prior to July 1, 2014.] 


lf any employer knowingly, willfully, and intentionally causes a medical or wage loss claim to be 
paid under health or sickness and accident insurance, or fails to provide reasonable and necessary 
medical treatment, including a failure to reimburse when the employer knew that the claim arose 
out of a compensable work-related injury and should have been submitted under its workers’ 
compensation insurance coverage, then a civil penalty of five hundred dollars ($500) shall be 
assessed against the employer, and the employer may not offset any sickness and accident 
income benefit paid to the employee against its temporary total disability benefit payment liability 
due to the employee pursuant to this chapter. The commissioner of labor and workforce 
development has the authority to assess and collect the civil penalty. 


History. 
Acts 1992, ch. 900, § 24; 2000, ch. 734, § 1. 


50-6-129. [Repealed.] 


Compiler’s Notes. 1999, ch. 520, § 41), concerning rules and regu- 
Former § 50-6-129 (Acts 1993, ch. 520, § 3; lations pertaining to certificates of compliance 
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with county zoning ordinances, was repealed by 


Acts 2005, ch. 390, § 4, effective June 9, 2005. 


50-6-130. [Repealed.] 


History. 

Acts 1996, ch. 944, § 2; 1997, ch. 533, § 1; 
1999, ch. 520, § 4; 2001, ch. 192, § 1; 2007, ch. 
378, § 2, repealed by Acts 2011, ch. 410, § 1(c), 
effective July 1, 2011. 
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Compiler’s Notes. 
Former § 50-6-130 concerned the special 


joint committee on workers’ compensation. 


50-6-131. Confidentiality of medical records. [Applicable to injuries 
occurring on and after July 1, 2014.] 


Medical records provided to the division of workers’ compensation in the 
course of its activities and the review of settlements pursuant to this chapter 
shall remain confidential and shall not be considered to be public records. 


History. 
Acts 1996, ch. 944, § 25; 1999, ch. 520, § 41; 
20138, ch. 289, § 25. 


Compiler’s Notes. 

Acts 1996, ch. 944, which enacted this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 
The 2013 amendment, effective July 1, 2014, 


50-6-131. Confidentiality of medical records 
1, 2014.] 


deleted “relative to benefit review conferences” 
following “activities”. 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


. [Applicable to injuries occurring prior to July 


Medical records provided to the division of workers’ compensation in the course of its activities 
relative to benefit review conferences and the review of settlements pursuant to this chapter shall 
remain confidential and shall not be considered to be public records. 


History. 
Acts 1996, ch. 944, § 25; 1999, ch. 520, § 41. 


Compiler’s Notes. 
Acts 1996, ch. 944, which enacted this section, is known 


and may be cited as the “Workers’ Compensation Reform 
Act of 1996.” 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


50-6-132. Report of employers who fail to provide coverage. [Appli- 
cable to injuries occurring both prior to and on and after 


July 1, 2014.] 


No later than December 31 of each year, the division of workers’ compensa- 
tion shall produce a report that includes a listing of the name of each covered 
employer that failed, during the preceding state fiscal year, to provide workers’ 
compensation coverage or qualify as a self-insured employer as required by 
law. Only those employers whose failure resulted in periods of non-coverage 
shall be included within the report. The report shall also include the penalty 
assessed by the division and the payment status of the penalty. The report 
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shall be provided to the advisory council on workers’ compensation and the 
chairs of the commerce and labor committee of the senate and the consumer 
and human resources committee of the house of representatives. 


History. 
Acts, 1999, ch. 217, 0° 2011, "ch 410; 
§ 10(b); 2013, ch. 236, § 30. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment by ch. 289, effective 
July 1, 2014, made identical changes as those 
made by Acts 2013, ch. 236, § 30. 


Effective Dates. 

Acts 20138, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


50-6-133. Continuing education programs on workers’ compensation. [Applicable to injuries 
occurring prior to July 1, 2014.] 


It is the duty of the administrative office of the courts, in consultation with the advisory council 
on workers’ compensation, to develop and provide appropriate continuing education programs on 
topics related to workers’ compensation at each annual meeting. The continuing education shall 
include both generalized applications of this chapter and the use of the AMA Guides. The program 
shall also address any specific variances in the application of this chapter throughout the state. 


History. 
Acts 2004, ch. 962, § 31. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004, 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 


the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2013, ch. 289, § 27, effective July 1, 2014, amends 
§ 50-6-133 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. 


50-6-134. Annual review. [Applicable to injuries occurring on and 


after July 1, 2014.] 


The division shall, on or before July 1, 2015, and annually thereafter, review 
the impact of the Workers’ Compensation Reform Act of 2013 on the workers’ 
compensation system in this state and deliver a report of its findings to each 


member of the general assembly. 


History. 
Acts 2004, ch. 962, § 41; 2013, ch. 289, § 28. 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 


cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
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ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 
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Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote the section which read: “The commis- 
sioner of commerce and insurance shall, on or 
before July 1, 2007, and annually thereafter 
through 2010, review the impact of Acts 2004, 
ch. 962 on premiums charged by insurers who 
provide workers’ compensation coverage in this 
state. The commissioner of commerce and in- 
surance is authorized to require the production 
of any information, documents, books or re- 
cords from any person who is subject to regula- 
tion by the department that the commissioner 
deems necessary to implement this section.” 


Effective Dates. 

Acts 20138, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


50-6-134. Annual review. [Applicable to injuries occurring prior to July 1, 2014.] 


The commissioner of commerce and insurance shall, on or before July 1, 2007, and annually 
thereafter through 2010, review the impact of Acts 2004, ch. 962 on premiums charged by insurers 
who provide workers’ compensation coverage in this state. The commissioner of commerce and 
insurance is authorized to require the production of any information, documents, books or records 
from any person who is subject to regulation by the department that the commissioner deems 


necessary to implement this section. 


History. 
Acts 2004, ch. 962, § 41. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 


justed downward within fifteen (15) months of July 1, 2004, 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 


50-6-135. Medical advisory committee. [Applicable to injuries occur- 
ring on and after July 1, 2014.] 


(a)(1) The administrator shall appoint a medical advisory committee com- 
prised of practitioners in the medical community having experience in the 
treatment of workers’ compensation injuries, representatives of the insur- 
ance industry, employer representatives, and employee representatives to 
assist the administrator in the development of treatment guidelines and 
advise the administrator on issues relating to medical care in the workers’ 


compensation system. 


(2) The medical director shall serve as a nonvoting ex-officio member of 


the committee. 


(b) In making appointments, the administrator shall strive to achieve a 
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geographic balance and, in the case of the physician members of the commit- 
tee, shall assure, to the extent possible, that the membership of the committee 
reflects the diversity of specialties involved in the medical treatment and 
management of workers’ compensation claimants. 

(c) Members of the committee shall serve without compensation but, when 
engaged in the conduct of their official duties as members of the committee, 
shall be entitled to reimbursement for travel expenses in accordance with 
uniform regulations promulgated by the department of finance and adminis- 
tration and approved by the attorney general and reporter. 

(d) Each member appointed shall serve a term of four (4) years and may be 
reappointed by the administrator. If a member leaves the position prior to the 
expiration of the term, the administrator shall appoint an individual meeting 
the qualifications of this section to serve the unexpired portion of the term. The 
individual may be reappointed by the administrator upon expiration of the 
term. 


History. 
Acts 20138, ch. 289, § 24. 


Compiler’s Notes. 

The medical advisory committee, created by 
this section, terminates June 30, 2015. See 
§§ 4-29-112, 4-29-236. 

Acts 2018, ch. 289, § 101 provided that any 
guidelines issued by the medical care and cost 
containment committee issued at the time the 
act, which enacted this section, becomes law 
shall remain in effect and not be added to, 
altered, or amended until or unless the medical 
advisory committee, created pursuant to § 50- 
6-135, or the medical payment committee, cre- 


ated pursuant to § 50-6-125, issue new guide- 
lines pursuant to the act. 

Acts 2013, ch. 289, § 103 provided that the 
act, which enacted this section, shall be known 
and may be cited as the “Workers’ Compensa- 
tion Reform Act of 2013.” 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


PART 2 
CLAIMS AND PAYMENT OF COMPENSATION 


50-6-201. Notice of injury. [Applicable to injuries occurring on and 
after July 1, 2014.] 


(a)(1) Every injured employee or the injured employee’s representative 
shall, immediately upon the occurrence of an injury, or as soon thereafter as 
is reasonable and practicable, give or cause to be given to the employer who 
has no actual notice, written notice of the injury, and the employee shall not 
be entitled to physician’s fees or to any compensation that may have accrued 
under this chapter, from the date of the accident to the giving of notice, 
unless it can be shown that the employer had actual knowledge of the 
accident. No compensation shall be payable under this chapter, unless the 
written notice is given to the employer within thirty (30) days after the 
occurrence of the accident, unless reasonable excuse for failure to give the 
notice is made to the satisfaction of the tribunal to which the claim for 
compensation may be presented. 

(2) The notice of the occurrence of an accident by the employee required to 
be given to the employer shall state in plain and simple language the name 
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and address of the employee and the time, place, nature, and cause of the 
accident resulting in injury or death. The notice shall be signed by the 
claimant or by some person authorized to sign on the claimant’s behalf, or by 
any one (1) or more of the claimant’s dependents if the accident resulted in 
death to the employee. 

(3) No defect or inaccuracy in the notice shall be a bar to compensation, 
unless the employer can show, to the satisfaction of the workers’ compensa- 
tion judge before which the matter is pending, that the employer was 
prejudiced by the failure to give the proper notice, and then only to the 
extent of the prejudice. 

(4) The notice shall be given personally to the employer or to the 
employer’s agent or agents having charge of the business at which the injury 
was sustained by the employee. 

(b) In those cases where the injuries occur as the result of gradual or 


cumulative events or trauma, then the injured employee or the injured 
employee’s representative shall provide notice of the injury to the employer 
within thirty (30) days after the employee: 


(1) Knows or reasonably should know that the employee has suffered a 
work-related injury that has resulted in permanent physical impairment; or 
(2) Is rendered unable to continue to perform the employee’s normal work 
activities as the result of the work-related injury and the employee knows or 
reasonably should know that the injury was caused by work-related activi- 


ties. 


(c) [Deleted by 2013 amendment, effective July 1, 2014.] 


History. 

Acts 1919, ch. 128, § 22; Shan. Supp., 
§ 3608a171; Code 1932, § 6872; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1001; 
Acts 2001, ch. 219, § 1; 2006, ch. 1014, § 3; 
2013, ch. 289, § 29. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended subsection (a) and deleted 
subsection (c), shall be known and may be cited 
as the “Workers’ Compensation Reform Act of 
2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
added (a)(1)-(3); and deleted (c) which read: 
“Within thirty (30) calendar days of the notice 
of injury, the insurer, employer, or self-insured 
pool or trust shall file with the department, on 
a form prescribed by the department, a wage 
statement detailing the employee’s wages for 
the previous fifty-two (52) weeks, unless the 
employer stipulates that the maximum weekly 
workers’ compensation rate applies in the par- 
ticular matter. In the event the insurer, em- 
ployer, or self-insured pool or trust knowingly 
and intentionally fails to timely file the wage 
statement, a workers’ compensation specialist 
may deem the employee’s compensation rate to 
be the maximum workers’ compensation rate 
effective on the date of injury. This subsection 


(c) shall apply only to accidents that result in 
death or personal injury of such a nature that 
the injured person either does not return to the 
person’s employment within seven (7) days 
after the occurrence of the accident or has a 
permanent impairment resulting from the ac- 
cident. If the employer, insurer or self-insured 
pool fails to file the wage statement within 
thirty (30) days and the maximum rate is 
imposed, then the employer, insurer or self- 
insured pool may file a wage statement at a 
later time. If the late filed wage statement 
reflects that the compensation rate is less than 
the maximum compensation rate, the em- 
ployer, insurer or self-insured pool may then 
reduce the compensation rate.” 


Effective Dates. 

Acts 20138, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Cross-References. 

Notice as to occupational disease, § 50-6- 
305. 

Penalty for late filing of accident reports, 
§ 50-6-118. 


Section to Section References. 
This part is referred to in § 49-5-802. 
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This section is referred to in § 50-6-208. 


50-6-201. Notice of injury. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) Every injured employee or the injured employee’s representative shall, immediately upon the 
occurrence of an injury, or as soon thereafter as is reasonable and practicable, give or cause to 
be given to the employer who has no actual notice, written notice of the injury, and the employee 
shall not be entitled to physician’s fees or to any compensation that may have accrued under this 
chapter, from the date of the accident to the giving of notice, unless it can be shown that the 
employer had actual knowledge of the accident. No compensation shall be payable under this 
chapter, unless the written notice is given the employer within thirty (30) days after the occurrence 
of the accident, unless reasonable excuse for failure to give the notice is made to the satisfaction 
of the tribunal to which the claim for compensation may be presented. 

(b) In those cases where the injuries occur as the result of gradual or cumulative events or 
trauma, then the injured employee or the injured employee’s representative shall provide notice of 
the injury to the employer within thirty (30) days after the employee: 

(1) Knows or reasonably should know that the employee has suffered a work-related injury 
that has resulted in permanent physical impairment; or 

(2) Is rendered unable to continue to perform the employee’s normal work activities as the 
result of the work-related injury and the employee knows or reasonably should know that the 
injury was caused by work-related activities. 

(c) Within thirty (30) calendar days of the notice of injury, the insurer, employer, or self-insured 
pool or trust shall file with the department, on a form prescribed by the department, a wage 
statement detailing the employee’s wages for the previous fifty-two (52) weeks, unless the 
employer stipulates that the maximum weekly workers’ compensation rate applies in the particular 
matter. In the event the insurer, employer, or self-insured pool or trust knowingly and intentionally 
fails to timely file the wage statement, a workers’ compensation specialist may deem the 
employee’s compensation rate to be the maximum workers’ compensation rate effective on the 
date of injury. This subsection (c) shall apply only to accidents that result in death or personal injury 
of such a nature that the injured person either does not return to the person’s employment within 
seven (7) days after the occurrence of the accident or has a permanent impairment resulting from 
the accident. If the employer, insurer or self-insured pool fails to file the wage statement within thirty 
(30) days and the maximum rate is imposed, then the employer, insurer or self-insured pool may 
file a wage statement at a later time. If the late filed wage statement reflects that the compensation 
rate is less than the maximum compensation rate, the employer, insurer or self-insured pool may 
then reduce the compensation rate. 


History. 

Acts 1919, ch. 123, § 22; Shan. Supp., § 3608a171; 
Code 1932, § 6872; impl. am. Acts 1980, ch. 534, § 1; 
T.C.A. (orig. ed.), § 50-1001; Acts 2001, ch. 219, § 1; 
2006, ch. 1014, § 3. 


Cross-References. 
Notice as to occupational disease, § 50-6-305. 
Penalty for late filing of accident reports, § 50-6-118. 


Textbooks. 


Gibson’s Suits in Chancery (7th ed., Inman), §§ 530- 


532. 


Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 29. 


Law Reviews. 

Mass Tort Litigation in Tennessee (Paul Campbell, II! and 
Hugh J. Moore, Jr.), 53 Tenn. L. Rev. 221 (1986). 

Selected Tennessee Legislation of 1986, 54 Tenn. L. 
Rev. 457 (1987). 

The Exclusiveness of an Employee’s Workers’ Compen- 
sation Remedy Against His Employer (Joseph H. King, Jr.), 
55 Tenn. L. Rev. 405 (1988). 
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NOTES TO DECISIONS 


Analysis 


. Construction. 

. Notice Requirements in General. 

. —To Employer's Agent or Representative. 

. —Gradually Occurring Injury. 

—Occupational Diseases. 

. Notice Requirements as to Minors. 

. Delayed Notice — Effect. 

. Knowledge or Lack of Prejudice of Employer — Effect. 

. Employee’s Superior Given Notice. 

10. Knowledge of Fellow Employee. 

11. Notice to Special Employer. 

12. Employee’s Ignorance of Injury or Seriousness 
Thereof. 

13. Employee’s Ignorance of Law. 

14. Effect of Lack of Notice on Conditions Resulting from 
Injury. 

15. Waiver of Notice. 

16. —Insurer’s Waiver. 

17. Notice Sufficient. 

18. Practice and Procedure. 

19. —Pleadings. 

20. —Burden of Proof. 

21. —Proof of Notice. 

22. —Proof of Timely Filing. 

23. —Meeting Defense of Want of Notice. 

24. —Findings of Trial Judge. 

25. —Question of Notice on Appeal. 


OONOOALRWHhH = 


1. Construction. 

The words “occurrence of the accident,” are construed in 
accordance with the express terms and not as meaning a 
subsequent date when the seriousness of the injury has 
become apparent, such construction being consistent with 
the purpose of protecting the employer from unfounded 
demands. Ware v. Illinois C. R. Co., 153 Tenn. 144, 281 
S.W. 927, 1925 Tenn. LEXIS 13 (1926). 


2. Notice Requirements in General. 

Unless the employer has actual knowledge of an acci- 
dent, the injured employee is not entitled to any compen- 
sation accruing before written notice to employer, and 
unless such notice is given within 30 days of the accident, 
no compensation shall be payable unless a reasonable 
excuse for the failure is made to the satisfaction of the 
tribunal trying the claim. Black Diamond Collieries v. Deal, 
144 Tenn. 465, 234 S.W. 322, 1921 Tenn. LEXIS 46 (1921); 
Brookside Mills v. Harrison, 158 Tenn. 86, 11 S.W.2d 679, 
1928 Tenn. LEXIS 126 (1928). 

Written notice to the employer is not necessary to entitle 
the employee to compensation prior to the time notice must 
be given; but, unless notice is given within the 30-day 
period, the right to compensation ceases. Meade Fiber 
Corp. v. Starnes, 147 Tenn. 362, 247 S.W. 989, 1922 Tenn. 
LEXIS 48 (1923). 

Suit under this statute must be dismissed if the employee 
has failed to give the written notice required by this section. 
Brookside Mills v. Harrison, 158 Tenn. 86, 11 S.W.2d 679, 
1928 Tenn. LEXIS 126 (1928). 

Giving of notice is not an act precedent to filing 
compensation suit, but is precedent to recovery unless the 
giving of notice is excused. R. W. Hartwell Motor Co. v. 


Hickerson, 160 Tenn. 513, 26 S.W.2d 153, 1929 Tenn. 
LEXIS 127 (1930). 

Provision as to notice indicates that the general assem- 
bly could not have intended accidental injuries to include 
diseases developing by gradual process. Morrison v. Ten- 
nessee Consol. Coal Co., 162 Tenn. 523, 39 S.W.2d 272, 
1930 Tenn. LEXIS 118 (1931). But see, part 3 of this 
chapter. 

Compensation claimant must show either notice or that 
notice was excused or waived. York v. Federal Chemical 
Co., 188 Tenn. 63, 216 S.W.2d 725, 1949 Tenn. LEXIS 316 
(1949). 

The fact that employee became suddenly iil while at work 
does not charge the employer with knowledge that an 
accident occurred where the employee made no mention of 
such accident. Aluminum Co. of America v. Rogers, 211 
Tenn. 187, 364 S.W.2d 358, 1962 Tenn. LEXIS 355 (1962). 

Action of employee of informing employer that she was 
going to have to quit work in the reasonably near future 
because of pain she was suffering in her thumb and hand 
did not amount to notice of accident or injury where 
employee at no time gave notice that there was any 
connection between her employment and her condition and 
of any accidental injury. International Playing Card & Label 
Co. v. Broyles, 214 Tenn. 530, 381 S.W.2d 888, 1964 Tenn. 
LEXIS 503 (1964). 

Written notice of injury may be excused by waiver based 
on conduct of the employer or his representatives in 
recognition of the liability and by excuse based on various 
grounds of inability or faultless omission of the employee. 
Gluck Bros., Inc. v. Breeden, 215 Tenn. 587, 387 S.W.2d 
825, 1965 Tenn. LEXIS 636 (1965). 

Whether there is reasonable excuse for failure to give 
notice required by the statute is a question of fact. A. C. 
Lawrence Leather Co. v. Britt, 220 Tenn. 444, 414 S.W.2d 
830, 1967 Tenn. LEXIS 425 (1967), rehearing denied, 220 
Tenn. 457, 418 S.W.2d 660, 1967 Tenn. LEXIS 426 (1967). 

Where defendant had actual knowledge of boiler explo- 
sion which caused the injury, there was no showing of 
prejudice to the employer and the employee was suffering 
from an impaired capacity to notify because of mental 
condition, supreme court would not disturb lower court’s 
decision that there was reasonable excuse for failure to give 
notice. Gluck Bros., Inc. v. Pollard, 221 Tenn. 383, 426 
S.W.2d 763, 1968 Tenn. LEXIS 471 (1968). 

Where in 1964 plaintiff suffered an accident resulting in 
a ruptured disc and he was examined by a physician who 
reported to the company such fact, although it did not 
advise the plaintiff, the notice at that time was sufficient and 
failure to notify company again in 1966, when after 
aggravation of the injury plaintiff was advised to cease 
work, did not bar the claim. Ward v. Consolidation Coal Co., 
406 F.2d 676, 1969 U.S. App. LEXIS 9054 (6th Cir. Tenn. 
1969). 

Plaintiffs statement to company nurse that she had a 
catch in her hip did not constitute notice under this section 
of a job related injury. McKinney v. Berkline Corp., 503 
S.W.2d 912, 1974 Tenn. LEXIS 537 (Tenn. 1974). 

Employee furnished adequate notice of back injury when, 
after a series of work related incidents, he informed his 
employer that he was unable to continue in duties assigned 
him as printing mold operator because of back pain. St. 
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Paul Ins. Co. v. Waller, 524 S.W.2d 478, 1975 Tenn. LEXIS 
666 (Tenn. 1975). 

Where plaintiff's employer had actual knowledge of 
plaintiff's injury, no written notice was required. Giles 
County Board of Education v. Hickman, 547 S.W.2d 944, 
1977 Tenn. LEXIS 577 (Tenn. 1977); CNA Ins. Co. v. 
Transou, 614 S.W.2d 335, 1981 Tenn. LEXIS 420 (Tenn. 
1981). 

There is no requirement that an employee give notice of 
each of several injuries he received in an on-the-job 
accident. He is in compliance with the statutory requirement 
of notice if he notifies his employer of the accident and the 
fact that he has suffered an injury. The nature and extent of 
the employee’s injuries, and the issue of medical causation, 
usually come to light in the course of treatment of the 
employee’s injuries. Quaker Oats Co. v. Smith, 574 S.W.2d 
45, 1978 Tenn. LEXIS 675 (Tenn. 1978). 

In order for a communication to constitute either written 
notice or actual knowledge on the part of the employer it 
must be calculated to reasonably convey the idea to the 
employer that the employee claims to have suffered an 
injury arising out of and in the course of her employment. 
Masters v. Industrial Garments Mfg. Co., 595 S.W.2d 811, 
1980 Tenn. LEXIS 422 (Tenn. 1980). 

Telephone communication between plant nurse and 
plaintiffs sister, wherein sister informed plant nurse that the 
reason plaintiff had not returned to work was because 
plaintiff was “in a bad shape with his back,” was not a 
communication which reasonably conveyed the idea to the 
employer that plaintiff suffered an injury arising out of and 
in the course of his employment so as to impute to the 
employer the required actual knowledge to satisfy the notice 
statute. Duke v. ITT Telecommunications Corp., 655 $.W.2d 
950, 1983 Tenn. LEXIS 708 (Tenn. 1983). 

It is the reasonableness of the employee’s actions, rather 
than the employer’s actions, which determine whether an 
employee's failure to give notice is excused. Pentecost v. 
Anchor Wire Corp., 695 S.W.2d 183, 1985 Tenn. LEXIS 538 
(Tenn. 1985). 

Once the employee is aware, or reasonably should have 
been aware, that he has sustained a compensable injury, 
the employee must comply with the notice provisions of 
T.C.A. § 50-6-201, whether the employee has sustained a 
gradual injury or an injury from one single event. Lyle v. 
Exxon Corp., 746 S.W.2d 694, 1988 Tenn. LEXIS 172 
(Tenn. 1988). 

The action of the supervisor, shifting the plaintiff to 
lighter-duty work on the day of her injury, was circumstantial 
evidence of actual knowledge that the plaintiff had sus- 
tained an injury. Raines v. Shelby Williams Industries, Inc., 
814 S.W.2d 346, 1991 Tenn. LEXIS 273 (Tenn. 1991). 

The evidence that the company nurse had _ actual 
knowledge of plaintiff's accidental injury was such that it 
was incumbent upon the defendant to have the company 
nurse deny it, if in fact she had no such knowledge. Raines 
v. Shelby Williams Industries, Inc., 814 S.W.2d 346, 1991 
Tenn. LEXIS 273 (Tenn. 1991). 


3. —To Employer’s Agent or Representative. 

Timely notice to the agent or representative of the 
employer is sufficient notice to the employer, provided the 
agent or representative to whom notice is given has actual 
Or apparent authority to receive notice on behalf of the 
employer. Kirk v. Magnavox Consumer Electronics Co., 665 
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S.W.2d 711, 1984 Tenn. LEXIS 742 (Tenn. 1984); Bogus v. 
Manpower Temporary Services, 823 S.W.2d 544, 1992 
Tenn. LEXIS 26 (Tenn. 1992). 


4. —Gradually Occurring Injury. 

Notice requirements for gradual injuries are the same as 
in occupational disease cases and the statute of limitations 
commences to run when the latent effect of the injury 
culminates in a disability which is traceable to the injury as 
the primary cause and which is apparent to the employee or 
could have been discovered by the exercise of reasonable 
care and diligence. Brown Shoe Co. v. Reed, 209 Tenn. 
106, 350 S$.W.2d 65, 1961 Tenn. LEXIS 353 (1961). 

Where employee who gradually developed a protruded 
or herniated disc as a result of strain or exertion involved in 
lifting heavy freight, gave notice to employer within 30 days 
after he ceased work, the provisions of this section were 
complied with. Central Motor Express, Inc. v. Burney, 214 
Tenn. 118, 377 S.W.2d 947, 1964 Tenn. LEXIS 456 (1964). 

In a case of continuous and gradual deterioration over 
several years resulting in total disability and discharge from 
work, the notice given the first day the injury occurred was 
sufficient, the court rejecting the contention that the em- 
ployee had 30 days from his last day of work to give notice. 
Osborne v. Burlington Industries, Inc., Klopman Div., 672 
S.W.2d 757, 1984 Tenn. LEXIS 814 (Tenn. 1984). 

In a gradually-occurring injury case, whether the em- 
ployee knew or reasonably should have known that he had 
sustained a work-related injury prior to learning of the 
doctor's unequivocal statement on May 14, 2002, was a 
question of fact; the employee testified that he knew that he 
had a preexisting condition but did not know that it was 
compensable until his doctor's May 14, 2002 letter. Al- 
though the employer argued that the employee knew his 
condition was work related in 2001, because the employee 
did not reasonably know that his condition was work-related 
until May 14, 2002, pursuant to T.C.A. § 50-6-201(b), his 
notice to his employer on May 22, 2002, was timely. 
Raymond Banks v. UPS, 170 S.W.3d 556, 2005 Tenn. 
LEXIS 654 (Tenn. Aug. 18, 2005). 

Because T.C.A. § 50-6-201(b) excuses an employee 
from the 30-day notice requirement until he knows or 
reasonably should know that he has sustained a work- 
related injury, the barrier to recovery in T.C.A. § 50-6- 
201(a) should not apply. Therefore, because the employee 
was unaware that he had a work-related injury at the time 
of his surgery on November 5, 2001, his failure to notify the 
employer on or before that date did not bar him from 
receiving temporary total disability benefits between the 
date of his surgery and the date he returned to work. 
Raymond Banks v. UPS, 170 S.W.3d 556, 2005 Tenn. 
LEXIS 654 (Tenn. Aug. 18, 2005). 

Employee’s original oral notice to his employer about his 
injury did not constitute notice as contemplated by T.C.A. 
§ 50-6-201, and did not start the running of the statute of 
limitations; in cases involving a gradually-occurring injury, 
such as carpal tunnel syndrome, the last-day-worked rule 
applied where the employee has not given the required 
notice. Barnett v. Earthworks Unlimited, Inc., 197 S.W.3d 
716, 2006 Tenn. LEX!S 635 (Tenn. 2006), overruled, Jacks 
v. East Tenn. Mech. Contrs., Inc., — S.W.3d —, 2009 Tenn. 
LEXIS 526 (Tenn. Aug. 24, 2009). 


5. —Occupational Diseases. 
Notice in occupational disease case is the same as that 
required in a case of accidental injury. Wilson v. Van Buren 
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County, 196 Tenn. 487, 268 S.W.2d 363, 1954 Tenn. LEXIS 
411 (1954). 

Claimant in workers’ compensation case who first 
Claimed compensation for anthracosis (lung disease) six 
years after discontinuing work in coal mine was not 
precluded from recovery, where evidence established he 
gave notice of the disease within 30 days after he knew of 
it and instituted suit within one year, as required by statutes 
of Tennessee. Tinker v. Bessemer Coal, Iron & Land Co., 
227 F. Supp. 710, 1964 U.S. Dist. LEXIS 8232 (E.D. Tenn. 
1964). 

When claimant gave notice within 30 days after he had 
been advised by doctor that he had silicosis, which was first 
knowledge he had that he was suffering from the disease, 
although he had previously suffered from shortness of 
breath, notice was timely given. Wormsley v. Consolidation 
Coal Co., 278 F. Supp. 698, 1967 U.S. Dist. LEXIS 7806 
(E.D. Tenn. 1967), aff'd, 408 F.2d 79, 1969 U.S. App. LEXIS 
13447 (6th Cir. Tenn. 1969). 


6. Notice Requirements as to Minors. 

Since under § 50-6-210, a widow of employee had right 
to claim compensation for both a minor child and herself, it 
was her duty to give notice required by this section and 
§ 50-6-202 and failure to do so or to give reasonable 
excuse barred recovery, though the child was only five 
years old and without a regular guardian. Patten Hotel Co. 
v. Milner, 145 Tenn. 632, 238 S.W. 75, 1921 Tenn. LEXIS 
101 (1921). 

Minor dependents of deceased worker who were under 
16 years of age were not bound by the requirements of this 
section as to notice prior to the appointment of a guardian 
and where a guardian was not appointed until after the 
expiration of the 30-day period notice was excused. Mc- 
Clain v. Kingsport Improv. Corp., 147 Tenn. 130, 245 S.W. 
837, 1922 Tenn. LEXIS 26 (1922). 

The requirement of this section that an employee shall 
give notice to the employer within 30 days after the injury is 
applicable to a minor employee more than 18 years of age 
at the time of the injury, because such employee occupies 
the status of an adult. Campbell v. Bon Air Coal & Iron 
Corp., 151 Tenn. 132, 268 S.W. 377, 1924 Tenn. LEXIS 53 
(1925). 

Every injured employee must give notice as prescribed 
by the statute even though he is a minor, unless there is a 
reasonable excuse for not doing so. Moore v. Nashville 
Union Stock Yards, Inc., 169 Tenn. 638, 90 S.W.2d 524, 
1935 Tenn. LEXIS 91 (1936). 

Minor employee 17 years of age at the time of injury was 
not excused from giving the required notice by reason of 
such minority. Moore v. Nashville Union Stock Yards, Inc., 
169 Tenn. 638, 90 S.W.2d 524, 1935 Tenn. LEXIS 91 
(1936). 


7. Delayed Notice — Effect. 

A delay in giving the notice prevents a recovery of 
physician’s fees and of compensation for the period before 
the notice was given, but does not prevent recovery of any 
compensation. Vesta Gas Range Mfg. Co. v. Payne, 147 
Tenn. 180, 246 S.W. 115, 1922 Tenn. LEXIS 31 (1922). 

Where employee suffered a sharp pain in the region of 
his abdomen and shortly thereafter noticed a protrusion but 
continued working without giving notice for more than 30 
days when his condition became too painful to continue 
whereupon he consulted his physician who operated on him 
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for hernia and evidence did not disclose any excuse for 
failure of employee to give notice, employee was not 
entitled to compensation. McCarty v. Musgrave Pencil Co., 
199 Tenn. 582, 288 S.W.2d 444, 1956 Tenn. LEXIS 356 
(1956). 

Where employee did not give notice within 30 days of the 
accident, but the delay was reasonable under the circum- 
stances, the employee gave timely notice upon the discov- 
ery that he had sustained a compensable injury. Lyle v. 
Exxon Corp., 746 S.W.2d 694, 1988 Tenn. LEXIS 172 
(Tenn. 1988). 


8. Knowledge or Lack of Prejudice of Employer — 
Effect. 

Failure to give notice as required by this section was 
excused by employer's promise of continued employment, 
made immediately after the injury, and other acts. Ezell v. 
Tipton, 150 Tenn. 300, 264 S.W. 355, 1924 Tenn. LEXIS 5 
(1924). 

Failure to give written notice required by this section was 
reasonably excused where employee told foreman when 
the accident occurred and was directed to office porter who 
cared for the wound after which the employee resumed 
work, especially where neither employee nor porter re- 
garded injury as serious at the time. Ware v. Illinois C. R. 
Co., 153 Tenn. 144, 281 S.W. 927, 1925 Tenn. LEXIS 13 
(1926). 

Where a member of the county court was with county 
employee when he was killed and the chairman of county 
court was notified and prepared a report which he sent to 
insurance company and investigated the case, trial judge’s 
decision, within his discretion, that failure to give notice as 
required by this section was excused was proper. Wash- 
ington County v. Evans, 156 Tenn. 197, 299 S.W. 780, 1927 
Tenn. LEXIS 103 (1927). 

Trial court properly excused failure to give notice, where 
employer and insurer knew of the facts of the injury. 
Kingsport Silk Mills v. Cox, 161 Tenn. 470, 33 S.W.2d 90, 
1930 Tenn. LEXIS 31 (1930). 

Proof merely of knowledge of employer or of lack of 
prejudice or both does not excuse failure to give notice. 
Marshall Const. Co. v. Russell, 163 Tenn. 410, 43 S.W.2d 
208, 1931 Tenn. LEXIS 130 (1931). 

Knowledge of employer and lack of prejudice are 
elements to be considered by the supreme court as 
affecting the reasonableness of the excuse made. Marshall 
Const. Co. v. Russell, 163 Tenn. 410, 43 S.W.2d 208, 1931 
Tenn. LEXIS 130 (1931). 

Employer had actual notice of injury where accident was 
discussed at lunch hour by chief engineer in charge of labor 
and other employees. Hotel Claridge Co. v. Blank, 169 
Tenn. 575, 89 S.W.2d 758, 1935 Tenn. LEXIS 85 (1936). 

Where there was some question as to which of two mills 
the injured worker was an employee of but where an official 
who was president of both mills came on the scene 
immediately after the employee was injured, there was a 
waiver of the requirement of notice as to both organizations. 
Riverside Mill Co. v. Parsons, 176 Tenn. 381, 141 S.W.2d 
895, 1939 Tenn. LEXIS 128 (1940). 

Where employee told foreman that he had hurt his back 
a few minutes after accident and reported to company 
physician and further reported second accident to physician 
who sent a written report of second accident to company, 
finding of trial court that employee had a reasonable excuse 
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for failing to give written notice within 30-day period was 
justified. Tennessee Products Corp. v. Gravitt, 182 Tenn. 54, 
184 $.W.2d 164, 1945 Tenn. LEXIS 198 (1945). 

Written notice requirement did not apply where employer 
had actual notice of employee’s death a few minutes after 
it occurred and had ample opportunity to make investiga- 
tion. Milstead v. Kaylor, 186 Tenn. 642, 212 S.W.2d 610, 
1948 Tenn. LEXIS 592 (1948). 

Employer was prejudiced by failure of employee to give 
notice of knocked out thumb for period of six weeks where 
infection developed and thumb had to be amputated. York 
v. Federal Chemical Co., 188 Tenn. 63, 216 S.W.2d 725, 
1949 Tenn. LEXIS 316 (1949). 

Where general manager found out about accident by 
independent means, made an investigation of the same and 
visited injured employee in the hospital, employer had 
actual notice of the accident and the giving of written notice 
was excused. Millican v. Home Stores, Inc., 197 Tenn. 93, 
270 S.W.2d 372, 1954 Tenn. LEXIS 458 (1954). 

Workers’ compensation claimant was excused from 
giving statutory written notice of injury in discretion of trial 
court, where employer had actual notice and claimant was 
physically unable to act within 30 days. Bond Bros., Inc. v. 
Spence, 198 Tenn. 316, 279 S.W.2d 509, 1955 Tenn. LEXIS 
374 (1955). 

Actual knowledge of injury by employer amounts to a 
waiver of written notice. Leonard v. Atlas Powder Co., 152 
F. Supp. 81, 1956 U.S. Dist. LEXIS 2259 (D. Tenn. 1957), 
affd, 245 F.2d 676, 1957 U.S. App. LEXIS 3270 (6th Cir. 
Tenn. 1957); Ward v. North American Rayon Corp., 211 
Tenn. 535, 366 S.W.2d 134, 1963 Tenn. LEXIS 378 (1963). 

Where defendant had actual notice through manager of 
restaurant on day of occurrence of accident, petitioner, who 
was not able to read or write, was excused from giving 
written notice. Tripp v. Hodge, 202 Tenn. 386, 304 S.W.2d 
498, 1957 Tenn. LEXIS 403 (1957). 

Where director of hospital and supervisor of nurses 
observed nurses’ aide being helped up from the floor after 
she had fallen and employee notified director when she 
became aware that pain in her back might have resulted 
from the fall, hospital received adequate notice even though 
such notice to the director was not within 30 days of the fall. 
Laughlin Clinic, Inc. v. Henley, 208 Tenn. 252, 345 S.W.2d 
675, 1961 Tenn. LEXIS 418 (1961). 

Lack of prejudice alone on the part of the employer is not 
sufficient to excuse notice. Aluminum Co. of America v. 
Rogers, 211 Tenn. 187, 364 S.W.2d 358, 1962 Tenn. LEXIS 
355 (1962). 

Where evidence was to the effect that employee told his 
foreman on September 4 that he was sick and spitting up 
blood whereupon employee was sent to first aid department 
where he was examined by plant doctor whom he told that 
he was sick, nervous, spitting up blood and “broke down 
with poison”, and employee further testified that he did not 
know of the nature and extent of his injuries at that time and 
that he gave written notice on November 2, evidence was 
sufficient to sustain chancellor's finding that employer had 
actual notice of the injuries and that employee was excused 
from giving written notice at an earlier date. Ward v. North 
American Rayon Corp., 211 Tenn. 535, 366 S.W.2d 134, 
1963 Tenn. LEXIS 378 (1963). 

Employer's knowledge that employee became ill at work 
does not necessarily of itself charge the employer with 
notice that such illness constituted or resulted in compens- 
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able injury. Smith v. Tennessee Furniture Industries, Inc., 
212 Tenn. 291, 369 S.W.2d 721, 1963 Tenn. LEXIS 423 
(1963). 

In determining whether there is reasonable excuse to 
give notice otherwise required by this section, the courts 
consider actual knowledge, lack of prejudice and capacity of 
the employee to timely notify. Gluck Bros., Inc. v. Pollard, 
221 Tenn. 383, 426 S.W.2d 763, 1968 Tenn. LEXIS 471 
(1968). 

Where the employer already had knowledge of an 
accident, the filing of a complaint alleging that injury had 
resulted, within the 30-day period for the giving of notice, 
constituted written notice under T.C.A. §§ 50-6-201 and 
50-6-202. Moon v. Auto-Owners Ins. Co., 736 S.W.2d 92, 
1987 Tenn. LEXIS 968 (Tenn. 1987). 

Where employee’s leave of absence report, which 
described the employee’s injury, was signed by her super- 
visor and department director within 30 days of the incident, 
the employer had actual knowledge of the place, nature and 
cause of the injury, and the employee’s oral misidentification 
of the time of the injury was not such a defect as to require 
a finding of lack of notice. Clarendon v. Baptist Memorial 
Hosp., 796 S.W.2d 685, 1990 Tenn. LEXIS 322 (Tenn. 
1990). 

Where within 30 days after plaintiff's accident the plaintiff 
received a phone call from an official of her general 
employer soliciting information about her claim, the general 
employer had actual notice of plaintiffs injury. Bogus v. 
Manpower Temporary Services, 823 S.W.2d 544, 1992 
Tenn. LEXIS 26 (Tenn. 1992). 

Where the employer had actual knowledge of the 
occurrence and as much knowledge of the nature of the 
injury as did the employee, the employer was not prejudiced 
by the employee’s failure to give written notice. McCaleb v. 
Saturn Corp., 910 S.W.2d 412, 1995 Tenn. LEXIS 629 
(Tenn. Special Workers’ Comp. App. Panel 1995), review 
denied, 1995 Tenn. LEXIS 664 (Tenn. Nov. 2, 1995). 


9. Employee’s Superior Given Notice. 

Where an injured employee was employed by the chief 
engineer of the company, who was the injured employee’s 
superior, notice to him of injury was notice to the employer. 
Hotel Claridge Co. v. Blank, 169 Tenn. 575, 89 S.W.2d 758, 
1935 Tenn. LEXIS 85 (1936). 

Where claimant notified his immediate superior at the 
end of the shift, who in turn reported accident to the 
foreman, the employer had notice of the accident, although 
none of the parties, at the time, knew that any serious injury 
resulted. Patterson v. Bessemer Coal, Iron & Land Co., 192 
F, Supp. 805, 1961 U.S. Dist. LEXIS 4261 (E.D. Tenn. 
1961). 

In this state, while knowledge of a fellow worker of injury 
to claimant under workers’ compensation cannot be im- 
puted to the employer, if an employee’s superior is given 
notice of the accident and injury, this constitutes notice to 
the employer. Gluck Bros., Inc. v. Breeden, 215 Tenn. 587, 
387 S.W.2d 825, 1965 Tenn. LEXIS 636 (1965). 

Uncontradicted testimony to effect that foreman visited 
employee in hospital where foreman was informed that 
employee had suffered a heart attack at work was sufficient 
to sustain finding that employer had actual knowledge of the 
heart attack. Gluck Bros., Inc. v. Breeden, 215 Tenn. 587, 
387 S.W.2d 825, 1965 Tenn. LEXIS 636 (1965). 


10. Knowledge of Fellow Employee. 
Knowledge of a fellow worker of an employee’s injury 
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cannot be imputed to the employer so as to excuse failure 
to give notice required by this section. Brookside Mills v. 
Harrison, 158 Tenn. 86, 11 S.W.2d 679, 1928 Tenn. LEXIS 
126 (1928); York v. Federal Chemical Co., 188 Tenn. 63, 
216 S.W.2d 725, 1949 Tenn. LEXIS 316 (1949). 

Finding for a claimant on a notice issue in a workers’ 
compensation case was proper because the claimant 
testified that he told the employer’s apartment manager of 
his injury immediately after it happened and that she told 
him she would notify her supervisor; although the manager 
disputed this, the trial court accredited the claimant's 
testimony and the evidence did not preponderate against 
the trial court’s finding on the notice issue. Stewart v. 
Westfield Ins. Co., — S.W.3d —, 2012 Tenn. LEXIS 66 
(Tenn. Feb. 16, 2012), affd, — S.W.3d —, 2012 Tenn. 
LEXIS 67 (Tenn. Feb. 16, 2012). 


11. Notice to Special Employer. 

Where plaintiff knew when he was hired that all of his 
work would actually be performed for various customers of 
his general employer, the special employer for whom the 
plaintiff actually performed his work was a co-employer with 
the general employer of the plaintiff at the time of his 
alleged injury. The immediate supervisor over contract 
employees for the special employer was also the represen- 
tative of the general employer for the purpose of workers’ 
compensation notice of injury, as plaintiffs primary contact 
with the general employer. Bogus v. Manpower Temporary 
Services, 823 S.W.2d 544, 1992 Tenn. LEXIS 26 (Tenn. 
1992). 


12. Employee’s Ignorance of Injury or Seriousness 
Thereof. 

Ignorance without fault of the employee of the serious 
nature of the injury is an element to be considered as 
affecting the reasonableness of the excuse for failure to 
give notice or the justice of the application of the doctrine of 
waiver. Marshall Const. Co. v. Russell, 163 Tenn. 410, 43 
$.W.2d 208, 1931 Tenn. LEXIS 130 (1931). See also Ware 
v. Illinois C. R. Co., 153 Tenn. 144, 281 S.W. 927, 1925 
Tenn. LEXIS 13 (1926). 

Where failure to give notice resulted in no prejudice and 
employee was ignorant that he had suffered an_ injury 
sufficient to justify a demand for compensation until hem- 
orrhages developed four weeks later, a finding for petitioner 
will not be disturbed. Marshall Const. Co. v. Russell, 163 
Tenn. 410, 43 S.W.2d 208, 1931 Tenn. LEXIS 130 (1931). 
See also Sears-Roebuck & Co. v. Starnes, 160 Tenn. 504, 
26 S.W.2d 128, 1929 Tenn. LEXIS 126 (1930). 

Ignorance of employee of injury arising from the accident 
until apprised that cancer had developed was an excuse for 
failing to give notice within the 30-day period. McBrayer v. 
Dixie Mercerizing Co., 176 Tenn. 560, 144 S.W.2d 764, 
1940 Tenn. LEXIS 101 (1940). 

Where employee reported injury to employer's foreman 
immediately after it happened and as fully as he knew at the 
time but did not know enough about injury at the time it 
happened to give the statutory notice within the statutory 
time and did not give written notice until several months 
later when he found out about resultant injury to his back, 
employee was excused from giving written notice as 
provided by this section. Edwards v. Harvey, 194 Tenn. 603, 
253 S.W.2d 766, 1952 Tenn. LEXIS 428 (1952). 

Ignorance of the serious nature of the injury, or an injury 
insufficient to justify any complaint, is a matter which is 
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properly to be considered by the court in determining the 
reasonableness of the excuse of the employee for failure to 
give written notice as required by the statute. Brown Shoe 
Co. v. Reed, 209 Tenn. 106, 350 S.W.2d 65, 1961 Tenn. 
LEXIS 353 (1961). 

Where evidence shows that plaintiff with a second grade 
education did not know he was suffering an occupational 
disease, though he was recurrently ill for some six years, 
then the statute of limitations and required notice period 
began to run only when he was actually informed of the 
nature of his illness. Phillips v. Consolidation Coal Co., 325 
F. Supp. 1015, 1970 U.S. Dist. LEXIS 10793 (E.D. Tenn. 
1970), aff'd, McCoy v. Consolidation Coal Co., 443 F.2d 62, 
1971 U.S. App. LEXIS 10080 (6th Cir. Tenn. 1971); Davis v. 
Travelers Ins. Co., 496 S.W.2d 458, 1973 Tenn. LEXIS 470 
(Tenn. 1973). 

The trial court was correct in concluding that the 
employee did not have sufficient knowledge of the nature of 
his injury and disability to provide the employer with notice 
of a ruptured disc until four or five months after the accident, 
when he was first informed by a physician that he had such 
an injury. CNA Ins. Co. v. Transou, 614 S.W.2d 335, 1981 
Tenn. LEXIS 420 (Tenn. 1981). 

Employee’s failure to give notice was reasonable, and 
excused, where: (1) The employee’s symptoms did not 
indicate the severity of the injury; (2) The only apparent 
injuries were superficial bruises; (3) There was a gradual 
progression of symptoms over months; (4) The employee 
had a limited understanding of rights and duties under 
worker's compensation laws; and (5) A year passed before 
a physician discussed with employee how his injury may 
have occurred. Livingston v. Shelby Williams Industries, 
Inc., 811 S.W.2d 511, 1991 Tenn. LEXIS 138 (Tenn. 1991). 


13. Employee’s Ignorance of Law. 

Employee’s ignorance of this provision is not a valid 
excuse for failure to give notice. Brookside Mills v. Harrison, 
158 Tenn. 86, 11 S.W.2d 679, 1928 Tenn. LEXIS 126 
(1928). 


14. Effect of Lack of Notice on Conditions Resulting 
from Injury. 

Where there was no liability for the original injury 
resulting in hernia because of failure to give proper notice, 
there could be no liability for condition allegedly resulting 
from operation to correct hernia. McCarty v. Musgrave 
Pencil Co., 199 Tenn. 582, 288 S.W.2d 444, 1956 Tenn. 
LEXIS 356 (1956). 


15. Waiver of Notice. 

Where an employee, who sustained an injury, in less 
than two weeks orally reported it to the employer's foreman, 
who made out a report, after which the employee was sent 
to the employer's physician and was treated by him for the 
injury, and three months later the employer made a 
settlement with the employee, taking a receipt acquitting it 
in full of further liability, the employer waived the written 
notice required by this statute. Vester Gas Range & Mfg. 
Co. v. Leonard, 148 Tenn. 665, 257 S.W. 395, 1923 Tenn. 
LEXIS 53 (1923). 

Written notice of injury was waived by employer where 
foreman sent employee to superintendent when he reported 
injury 29 days after accident and superintendent made 
written report and ordered treatment by company physician 
which was supplied, after which employee was given light 
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work, leading him to believe the company recognized its 
liability. Crane Enamelware Co, v. Dotson, 152 Tenn. 401, 
277 S.W. 902, 1925 Tenn. LEXIS 83 (1925). 

Employer denying liability on the sole ground that the 
claimant was an independent contractor waives notice. 
Mayberry v. Bon Air Chemical Co., 160 Tenn. 459, 26 
S.W.2d 148, 1929 Tenn. LEXIS 122 (1930). 

Unequivocal denial of liability waives notice. Borden 
Mills, Inc. v. McGaha, 161 Tenn. 376, 32 S.W.2d 1039, 1930 
Tenn. LEXIS 15 (1930). 

Waiver of lack of notice is not fully made out by proof 
merely of knowledge of the employer or of lack of prejudice, 
or by proof of a concurrence of these two without more. 
Marshall Const. Co. v. Russell, 163 Tenn. 410, 43 S.W.2d 
208, 1931 Tenn. LEXIS 130 (1931). 

Knowledge of employer and lack of prejudice are 
elements to be considered by the supreme court in affecting 
justice of application of doctrine of waiver. Marshall Const. 
Co. v. Russell, 163 Tenn. 410, 43 S.W.2d 208, 1931 Tenn. 
LEXIS 130 (1931). 

An employer may waive written notice of injury, and the 
giving of written notice to the employer is waived if the 
employer has actual notice of the injury and is not 
prejudiced by the absence of written notice. Hotel Claridge 
Co. v. Blank, 169 Tenn. 575, 89 S.W.2d 758, 1935 Tenn. 
LEXIS 85 (1936). 

Employer did not waive notice requirement by virtue of 
paying medical, hospital and funeral expenses of employee 
who continued to work after accident without notifying 
employer of injury. Moore v. Nashville Union Stock Yards, 
Inc., 169 Tenn. 638, 90 S.W.2d 524, 1935 Tenn. LEXIS 91 
(1936). 

Payment of compensation by employer after lapse of 30 
days’ notice period did not constitute waiver of notice 
requirement. York v. Federal Chemical Co., 188 Tenn. 63, 
216 S.W.2d 725, 1949 Tenn. LEXIS 316 (1949). 

The requirement that claimant must give written notice of 
accident and injury within 30 days may be waived by 
conduct of employer or his representatives in recognition of 
the liability, or excused on grounds of inability or faultless 
omission of the employee. Gluck Bros., Inc. v. Breeden, 215 
Tenn. 587, 387 S.W.2d 825, 1965 Tenn. LEXIS 636 (1965). 


16. —Insurer’s Waiver. 

Employer's insurer waived or estopped itself to rely on 
the one year statute or on the employee's failure to give his 
employer notice of accident within 30 days by its promise to 
employer to waive any question of failure to give notice and 
all technical questions in suit to determine whether injury 
was compensable, made to prevent cancellation of policy. 
Hartford Acci. & Indem. Co. v. Hay, 159 Tenn. 202, 17 
S.W.2d 904, 1928 Tenn. LEXIS 76 (1929). 


17. Notice Sufficient. 

Injured employee gave adequate notice that he suffered 
an injury arising out of and in the course of his employment. 
Jones v. Helena Truck Lines, Inc., 833 S.W.2d 62, 1992 
Tenn. LEXIS 425 (Tenn. 1992); Underwood v. Zurich Ins. 
Co., 854 S.W.2d 94, 1993 Tenn. LEXIS 185, 26 A.L.R.5th 
820, 5 A.L.R. 2208 (Tenn. 1993). 


18. Practice and Procedure. 


19. —Pleadings. 
Where petition of injured employee affirmatively showed 
that notice of the injury was not given the employer within 
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30 days after the accident but further averred that written 
notice was given within 30 days after the discovery of the 
injury caused by the accident, such petition alleged a 
reasonable excuse for failure to give notice within 30 days 
after the accident, and defendant’s demurrer to the petition 
on grounds of failure to give notice within such 30-day 
period was improperly sustained. McBrayer v. Dixie Mer- 
cerizing Co., 176 Tenn. 560, 144 S.W.2d 764, 1940 Tenn. 
LEXIS 101 (1940). 

The law does not require that the petition affirmatively 
allege that statutory notice was given or a reason for not 
giving it, as this is a matter of defense. Greener v. E. |. Du 
Pont De Nemours & Co., 188 Tenn. 303, 219 S.W.2d 185, 
1949 Tenn. LEXIS 342 (1949). 


20. —Burden of Proof. 

Where failure to give notice of injury is pleaded, burden 
is on employee to prove that it was given. R. W. Hartwell 
Motor Co. v. Hickerson, 160 Tenn. 513, 26 S.W.2d 153, 
1929 Tenn. LEXIS 127 (1930); Aluminum Co. of America v. 
Rogers, 211 Tenn. 187, 364 S.W.2d 358, 1962 Tenn. LEXIS 
355 (1962); International Playing Card & Label Co. v. 
Broyles, 214 Tenn. 530, 381 S.W.2d 888, 1964 Tenn. LEXIS 
503 (1964). 

It is not required that a petition or complaint seeking 
workers’ compensation benefits must affirmatively allege 
that the statutory notice was given, nor that a reason for not 
giving it be stated, because failure to give the required 
notice is a matter of defense; but when failure to give notice 
is pleaded, the burden is on the claimant to prove it was 
given, or why it was not. Aetna Casualty & Suretv Co. v. 
Long, 569 S.W.2d 444, 1978 Tenn. LEXIS 622 (Tenn. 1978). 


21. —Proof of Notice. 

Evidence to effect that copy of notice on blank furnished 
by employer was found among deceased employee's 
papers and evidence of correspondence between deceased 
and state authorities tending to show delivery of original 
notice to employer and that employer had made statements 
indicating that he had received notice, and that the latter 
visited the injured employee while he was in the hospital, 
will sustain a finding of the giving of notice, especially where 
the employer produced no rebuttal testimony. Roehl v. 
Graw, 161 Tenn. 461, 32 S.W.2d 1049, 1930 Tenn. LEXIS 
30 (1930). 

Circumstantial evidence of giving of notice shifts burden 
to employer to rebut such evidence. Roehl v. Graw, 161 
Tenn. 461, 32 S.W.2d 1049, 1930 Tenn. LEXIS 30 (1930). 

An employee who relies upon alleged actual knowledge 
of the employer must prove that the employer had actual 
knowledge of the time, place, nature and cause of the injury. 
Masters v. Industrial Garments Mfg. Co., 595 S.W.2d 811, 
1980 Tenn. LEXIS 422 (Tenn. 1980). 

Where employee told employer's nurse that he was 
injured and that his injury occurred when he fell getting out 
of a company truck, his statements to the nurse reasonably 
conveyed to the employer that he was claiming an injury 
arising out of and in the course of his employment. 
Tenpenny v. Batesville Casket Co., 781 S.W.2d 841, 1989 
Tenn. LEXIS 527 (Tenn. 1989). 

Doctor's letter requesting accommodation due to medical 
condition of employee does not constitute notice of work- 
related injury. Jones v. Sterling Last Corp., 962 S.W.2d 469, 
1998 Tenn. LEXIS 52 (Tenn. 1998). 
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In a workers’ compensation case, the employee alleged 
she sustained injuries to her ankle and knee while lifting a 
patient. Because the employee testified she told her 
supervisor that day and saw an authorized physician less 
than a week after her injury, the trial court correctly ruled the 
employer was aware of the incident within the 30 days 
provided by T.C.A. § 50-6-201. Collier v. Life Care Ctrs. of 
Collegedale, — S.W.3d —, 2012 Tenn. LEXIS 736 (Tenn. 
Oct. 8, 2012), aff'd, — S.W.3d —, 2012 Tenn. LEXIS 737 
(Tenn. Oct. 8, 2012). 


22. —Proof of Timely Filing. 

Where employer's witnesses testified to employee’s late 
filing of a claim, employee’s inference that employer would 
not have accepted the claim had it not been timely filed 
presented the appellate court with insufficient grounds for 
reversal of the trial court verdict for employer. Davis v. Gulf 
Ins. Group, 546 S.W.2d 583, 1977 Tenn. LEXIS 519 (Tenn. 
1977). 


23. —Meeting Defense of Want of Notice. 

The defense of want of notice may be met: (1) By 
showing waiver based on conduct of employer in recogni- 
tion of his liability; or (2) by excuse based on inability or 
faultless omission of employee. Marshall Const. Co. v. 
Russell, 163 Tenn. 410, 43 S.W.2d 208, 1931 Tenn. LEXIS 
130 (1931). 


24. —Findings of Trial Judge. 

The language of the statute makes the question of the 
reasonableness of the excuse one peculiarly for the trial 
judge. Marshall Const. Co. v. Russell, 163 Tenn. 410, 43 
S.W.2d 208, 1931 Tenn. LEXIS 130 (1931). 

Trier of fact is the final judge as to the credibility of 
witnesses and may determine whether notice was given. 
London & Lancashire Indem. Co. v. Starcher, 202 Tenn. 
278, 304 S.W.2d 87, 1957 Tenn. LEXIS 389 (1957). 


Collateral References. 

Action by employees for injury as claim or notice of claim. 
98 A.L.R. 529. 

Application for, or receipt of, unemployment compensa- 
tion benefits as affecting claim for workmen’s compensa- 
tion. 96 A.L.R.2d 941. 

Requirement of Workmen’s Compensation Act as to 
notice of accident or injury. 78 A.L.R. 1232, 92 A.L.R. 505, 
107 A.L.R. 816, 145 A.L.R. 1263. 
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25. —Question of Notice on Appeal. 

Where in the record there was no minute entry of the 
court which showed that an amendment to an answer set 
up as a defense that employee failed to give the notice 
required was ordered made, but the recital in the final 
judgment showed that the amended answer was consid- 
ered by the court in determining the case, a motion to strike 
the amended answer from the record must be overruled, 
and the defense treated as properly presented by the 
record. Patten Hotel Co. v. Milner, 145 Tenn. 632, 238 S.W. 
75, 1921 Tenn. LEXIS 101 (1921). 

A failure of defendants’ answer to raise the question of 
the employee’s failure to give written notice of injury to 
defendants, and their objection to evidence of such notice, 
insisting on its immateriality, estops them from urging the 
point on appeal. Williams v. Buchanan, 149 Tenn. 639, 261 
S.W. 660, 1923 Tenn. LEXIS 120 (1924). 

Determination of trial court, within its discretion, that 
employer waived notice will not be disturbed where em- 
ployer and agent of liability insurer had actual notice of all 
the facts and it is not claimed that failure to give written 
notice was prejudicial to employer. Kingsport Silk Mills v. 
Cox, 161 Tenn. 470, 33 S.W.2d 90, 1930 Tenn. LEXIS 31 
(1930). 

Finding of trial judge of reasonable excuse for failure to 
give notice will be upheld on appeal upon consideration of 
presumption of trial judge’s proper use of his discretion, lack 
of prejudice to employer, fair inference of actual knowledge 
of employer within 30 days, ignorance of deceased of 
seriousness of injury, sudden development of serious 
condition excusing immediate action, and immediate oppor- 
tunity of employer to examine injury and investigate facts. 
Marshall Const. Co. v. Russell, 163 Tenn. 410, 43 $.W.2d 
208, 1931 Tenn. LEXIS 130 (1931). 


Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of sudden emo- 
tional stimuli involving personnel action. 82 A.L.R.5th 149. 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of sudden stimuli 
involving nonpersonnel action. 83 A.L.R.5th 103, 84 
A.L.R.5th 249. 

Tort liability of worker's compensation insurer for wrong- 
ful delay or refusal to make payments due. 8 A.L.R.4th 902. 


50-6-202. Electronic submission and processing of medical bills. 
[Applicable to injuries occurring on and after July 1, 


2014.] 


(a) On or after July 1, 2014, the administrator, in cooperation with the 
commissioner of commerce and insurance, shall adopt rules regarding the 
electronic submission and processing of medical bills by health care providers 


to insurance carriers. 


(b) Insurance carriers shall accept medical bills submitted electronically by 
health care providers in accordance with the administrator’s rules. 
(c) The administrator shall establish by rule the criteria for granting 
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exceptions to insurance carriers and health care providers who are unable to 
submit or accept medical bills electronically. 


History. 

Acts,.1919, «ch.» 123.) Sezai onan. Doupp., 
§ 3608a172; Code 1932, § 6873; T.C.A. (orig. 
ed.), § 50-1002; Acts 2013, ch. 289, § 30. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote this section which read: “(a)(1) The 
notice required to be given of the occurrence of 
an accident to the employer shall state in plain 
and simple language the name and address of 
the employee, the time, place, and nature and 
cause of the accident resulting in injury or 
death, and shall be signed by the claimant or by 
some person on the claimant’s behalf, or by any 


one (1) or more of the claimant’s dependents if 
the accident resulted in death to the employee. 

“(2) No defect or inaccuracy in the notice 
shall be a bar to compensation, unless the 
employer can show to the satisfaction of the 
tribunal in which the matter is pending that 
the employer was prejudiced by the failure to 
give the proper notice, and then only to the 
extent of the prejudice. 

“(b) The notice shall be given personally to 
the employer or to the employer’s agent or 
agents having charge of the business in work- 
ing at which the injury was sustained by the 
employee.” 


Effective Dates. 

Acts 20138, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


50-6-202. Contents and service of notice. [Applicable to injuries occurring prior to July 1, 


2014] 


(a)(1) The notice required to be given of the occurrence of an accident to the employer shall 
State in plain and simple language the name and address of the employee, the time, place, and 
nature and cause of the accident resulting in injury or death, and shall be signed by the claimant 
or by some person on the claimant’s behalf, or by any one (1) or more of the claimant’s 
dependents if the accident resulted in death to the employee. 

(2) No defect or inaccuracy in the notice shall be a bar to compensation, unless the employer 
can show to the satisfaction of the tribunal in which the matter is pending that the employer was 
prejudiced by the failure to give the proper notice, and then only to the extent of the prejudice. 
(b) The notice shall be given personally to the employer or to the employer's agent or agents 

having charge of the business in working at which the injury was sustained by the employee. 


History. 
Acts 1919, ch. 123, § 23; Shan. Supp., § 36084172; 
Code 1932, § 6873; T.C.A. (orig. ed.), § 50-1002. 


NOTES TO DECISIONS 


Analysis 


1. Presumption of Delivery of Letter. 
2. Employer With Knowledge of Facts. 


1. Presumption of Delivery of Letter. 

Letter giving notice properly directed, sealed and posted 
in postal box, is presumed to have been delivered. Wm. H. 
Coleman Co. v. Isbell, 159 Tenn. 459, 19 S.W.2d 243, 1928 
Tenn. LEXIS 107 (1929). 


2. Employer With Knowledge of Facts. 

Failure of claimant or agent to give technical statutory 
notice that injury arose out of employment will not defeat 
recovery of workers’ compensation if employer has actual 


knowledge of facts which would have reasonably suggested 
conclusion, since statutory purpose will be upheld without 
prejudice to employer. Powers v. Beasley, 197 Tenn. 549, 
276 S.W.2d 720, 1955 Tenn. LEXIS 315 (1955). 

There is no requirement that an employee give notice of 
each of several injuries he received in an on-the-job 
accident. He is in compliance with the statutory requirement 
of notice if he notifies his employer of the accident and the 
fact that he has suffered an injury. The nature and extent of 
the employee’s injuries, and the issue of medical causation, 
usually come to light in the course of treatment of the 
employee's injuries. Quaker Oats Co. v. Smith, 574 S.W.2d 
45, 1978 Tenn. LEXIS 675 (Tenn. 1978). 

Where the employer already had knowledge of an 
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accident, the filing of a complaint alleging that injury had visor and department director within 30 days of the incident, 
resulted, within the 30-day period for the giving of notice, the employer had actual knowledge of the place, nature and 
constituted written notice under T.C.A. §§ 50-6-201 and cause of the injury, and the employee’s oral misidentification 
50-6-202. Moon v. Auto-Owners Ins. Co., 736 S.W.2d 92, _ of the time of the injury was not such a defect as to require 
1987 Tenn. LEXIS 968 (Tenn. 1987). a finding of lack of notice. Clarendon v. Baptist Memorial 

Where employee’s leave of absence report, which  Hosp., 796 S.W.2d 685, 1990 Tenn. LEXIS 322 (Tenn. 
described the employee's injury, was signed by her super- 1990). 


50-6-203. Limitation of time, claims and actions. [Applicable to inju- 
ries occurring on and after July 1, 2014.] 


(a) No request for a hearing by a workers’ compensation judge under this 
chapter shall be filed with the court of workers’ compensation claims, other 
than a request for settlement approval, until a workers’ compensation media- 
tor has issued a dispute certification notice certifying issues in dispute for 
hearing before a workers’ compensation judge. 

(b)(1) In instances when the employer has not paid workers’ compensation 
benefits to or on behalf of the employee, the right to compensation under this 
chapter shall be forever barred, unless the notice required by § 50-6-201 is 
given to the employer and a petition for benefit determination is filed with 
the division on a form prescribed by the administrator within one (1) year 
after the accident resulting in injury. 

(2) In instances when the employer has voluntarily paid workers’ com- 
pensation benefits, within one (1) year following the accident resulting in 
injury, the right to compensation is forever barred, unless a petition for 
benefit determination is filed with the division on a form prescribed by the 
administrator within one (1) year from the latter of the date of the last 
authorized treatment or the time the employer ceased to make payments of 
compensation to or on behalf of the employee. 

(c) For purposes of this section, the issuing date of the last payment of 
compensation by the employer, not the date of its receipt, shall constitute the 
time the employer ceased making payments and an employer or its insurer 
shall provide the date on request. 

(d) In case of physical or mental incapacity, other than minority, of the 
injured person or the injured person’s dependents to perform or cause to be 
performed any action required within the time specified in this section, then 
the period of limitation in the case shall be extended for one (1) year from the 
date when the incapacity ceases. 

(e)(1) Unless a claim for death benefits is settled or voluntarily paid, the 

dependent or dependents of a deceased employee shall file a petition for 

benefit determination on a form prescribed by the administrator within one 

(1) year after the date of the employee’s death. 

(2) In the event the deceased employee was a native of a foreign country 
and leaves no known dependent or dependents within the United States, it 
shall be the duty of the administrator to give written notice forthwith of the 
death to the duly accredited consular officer of the country of which the 
beneficiaries are citizens. 

(f) If the employee fails to appear and participate in alternative dispute 
resolution as scheduled by the division, a workers’ compensation judge shall 
have the authority to dismiss the employee’s claim by sending a copy of the 


50-6-203 EMPLOYER AND EMPLOYEE 302 
order of dismissal by certified mail with return receipt requested to the 
employee’s last known address. The order of dismissal for failure to participate 
in alternative dispute resolution shall become final and the claim shall be 
forever barred, unless the employee contacts the division to schedule media- 
tion and attends mediation within sixty (60) days after the date on which the 
workers’ compensation judge enters the order of dismissal. If the employee 
complies with the requirements of this subsection (f) within the timeframe 
provided, the workers’ compensation judge shall rescind the order dismissing 
the employee’s claim for failure to participate in alternative dispute resolution. 

(g) [Deleted by 2013 amendment, effective July 1, 2014.] 

(h) [Deleted by 2013 amendment, effective July 1, 2014.] 

(i) Proceedings to obtain a judgment in the case of the failure of the 
employer for thirty (30) days to pay any compensation due under any 
settlement or determination shall be filed within one (1) year after the default. 


History. 

Acts 1919, ch. 123, § 24; Shan. Supp., 
§ 3608a1738; Code 1932, § 6874; Acts 1947, ch. 
139, § 4;C. Supp. 1950, § 6874; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1003; 
Acts 1996, ch. 944, § 18; 1998, ch. 1024, §§ 1, 
2; 1999, ch. 520, § 41; 2004, ch. 962, § 14; 
2005, ch. 390, §§ 5, 6; 2008, ch. 1183, § 10; 
2013, ch. 282, § 1; 20138, ch. 289, §§ 31-34. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, 
that § 14 shall apply to accidents or injuries 
occurring on or after January 1, 2005. 

Acts 2018, ch. 289, § 103 provided that the 
act, which amended this section, shall be 


known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator” for 
“commissioner” in (e)(2). 

The 2013 amendment by ch. 289, effective 
July 1, 2014, rewrote (a) and (b) which read: 
“(a)(1) No claim for compensation under this 
chapter shall be filed with a court having juris- 
diction to hear workers’ compensation matters, 
as provided in § 50-6-225, until the parties 
have exhausted the benefit review conference 
process provided by the division of workers’ 
compensation. 

“(2) Notwithstanding this section, if the par- 
ties have mutually agreed to a compromise and 
settlement of a claim for workers’ compensa- 
tion, the parties shall not be required to ex- 
haust the benefit review conference process 
before filing a claim and submitting the com- 
promise and settlement to the appropriate 
court for approval pursuant to § 50-6-206(a) or 
to the commissioner or the commissioner’s des- 
ignee pursuant to § 50-6-206(c). If the settle- 
ment is not approved, the parties shall then 
exhaust the benefit review conference process. 

“(b)(1) In those instances where the employer 
has not paid workers’ compensation benefits to 
or on behalf of the employee, the right to 
compensation under this chapter shall be for- 
ever barred, unless the notice required by § 50- 
6-202 is given to the employer and a benefit 
review conference is requested on a form pre- 
scribed by the commissioner and filed with the 
division within one (1) year after the accident 
resulting in injury. 

“(2) In those instances where the employer 
has paid workers’ compensation benefits, either 
voluntarily or as a result of an order to do so, 
within one (1) year following the accident re- 
sulting in injury, the right to compensation is 
forever barred, unless a form prescribed by the 


303 


commissioner requesting a benefit review con- 
ference is filed with the division within one (1) 
year from the latter of the date of the last 
authorized treatment or the time the employer 
ceased to make payments of compensation to or 
on behalf of the employee.”; substituted “file a 
petition for benefit determination on a form 
prescribed by the administrator within one (1) 
year after the date of the employee’s death” for 
“request a benefit review conference within one 
(1) year of death of the employee” in (e)(1); 
rewrote (f) which read: “(f) If the employee fails 
to appear and participate in alternative dispute 
resolution as scheduled by the division, a work- 
ers’ compensation judge shall have the author- 
ity to dismiss the employee’s claim by sending a 
copy of the order of dismissal by certified mail 
with return receipt requested to the employee’s 
last known address. The order of dismissal for 
failure to participate in alternative dispute 
resolution shall become final and the claim 
shall be forever barred, unless the employee 
contacts the division to schedule mediation and 
attends mediation within sixty (60) days after 
the date on which the workers’ compensation 
judge enters the order of dismissal. If the em- 
ployee complies with the requirements of this 
subsection within the timeframe provided, the 
workers’ compensation judge shall rescind the 
order dismissing the employee’s claim for fail- 
ure to participate in alternative dispute resolu- 
tion.”; and deleted (g) and (h) which read: “(g)(1) 
If the parties are not able to reach a compro- 
mise and settlement of all issues at the benefit 
review conference held pursuant to this section, 
the parties shall have ninety (90) days, after 
the date a written agreement or a written 
report regarding the conference is filed with the 
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commissioner pursuant to § 50-6-240, to file a 
complaint with a court of competent jurisdic- 
tion as provided in § 50-6-225. The division of 
workers’ compensation shall maintain an offi- 
cial record of the date on which a written 
agreement or written report is filed with the 
commissioner and supply the information to 
the parties or the appropriate court upon re- 
quest of either the parties or the court. 

“(2) Notwithstanding subdivision (g)(1), in no 
event shall an employee have less than the 
latter of: 

“(A) One (1) year from the date of the accident 
resulting in injury; or 

“(B) One (1) year from the latter of the date of 
the last authorized treatment or the time the 
employer ceased to make payments of compen- 
sation to or on behalf of the employee in which 
to file a complaint with a court of competent 
jurisdiction, as provided in § 50-6-225. 

“(h) In the event a workers’ compensation’s 
complaint is filed with a court of competent 
jurisdiction pursuant to this section by the 
employer or the employer’s agent and the em- 
ployer or agent files notice of non-suit of the 
action, either party shall have ninety (90) days 
from the date of the order of dismissal to 
institute an action for recovery of benefits un- 
der this chapter.” 


Effective Dates. 

Acts 2018, ch. 282, § 10. July 1, 2014. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


50-6-203. Limitation of time, claims and actions. [Applicable to injuries occurring prior to 


July 1, 2014.] 


(a)(1) No claim for compensation under this chapter shall be filed with a court having jurisdiction 
to hear workers’ compensation matters, as provided in § 50-6-225, until the parties have 
exhausted the benefit review conference process provided by the division of workers’ 
compensation. 

(2) Notwithstanding this section, if the parties have mutually agreed to a compromise and 

settlement of a claim for workers’ compensation, the parties shall not be required to exhaust the 
benefit review conference process before filing a claim and submitting the compromise and 
settlement to the appropriate court for approval pursuant to § 50-6-206(a) or to the 
commissioner or the commissioner's designee pursuant to § 50-6-206(c). If the settlement is not 
approved, the parties shall then exhaust the benefit review conference process. 
(b)(1) In those instances where the employer has not paid workers’ compensation benefits to 
or on behalf of the employee, the right to compensation under this chapter shall be forever 
barred, unless the notice required by § 50-6-202 is given to the employer and a benefit review 
conference is requested on a form prescribed by the commissioner and filed with the division 
within one (1) year after the accident resulting in injury. 

(2) In those instances where the employer has paid workers’ compensation benefits, either 
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voluntarily or as a result of an order to do so, within one (1) year following the accident resulting 

in injury, the right to compensation is forever barred, unless a form prescribed by the 

commissioner requesting a benefit review conference is filed with the division within one (1) year 
from the latter of the date of the last authorized treatment or the time the employer ceased to 
make payments of compensation to or on behalf of the employee. 

(c) For purposes of this section, the issuing date of the last payment of compensation by the 
employer, not the date of its receipt, shall constitute the time the employer ceased making 
payments and an employer or its insurer shall provide the date on request. 

(d) In case of physical or mental incapacity, other than minority, of the injured person or the 
injured person’s dependents to perform or cause to be performed any action required within the 
time specified in this section, then the period of limitation in the case shall be extended for one (1) 
year from the date when the incapacity ceases. 

(e)(1) Unless a claim for death benefits is settled or voluntarily paid, the dependent or 

dependents of a deceased employee shall request a benefit review conference within one (1) 

year of the date of death of the employee. 

(2) In the event the deceased employee was a native of a foreign country and leaves no 
known dependent or dependents within the United States, it shall be the duty of the 
commissioner to give written notice forthwith of the death to the duly accredited consular officer 
of the country of which the beneficiaries are citizens. 

(f) In the event the employee fails to appear and participate in the benefit review conference as 
scheduled by the division, the commissioner shall have the authority to dismiss the employee's 
claim by sending a copy of the order of dismissal by certified mail with return receipt requested to 
the employee’s last known address. The order of dismissal shall become final and the claim shall 
be forever barred, unless the employee contacts the department to schedule a benefit review 
conference and attends a benefit review conference within sixty (60) days of the date the order of 
dismissal is signed by the commissioner or the commissioner's designee. 

(g)(1) If the parties are not able to reach a compromise and settlement of all issues at the 
benefit review conference held pursuant to this section, the parties shall have ninety (90) days, 
after the date a written agreement or a written report regarding the conference is filed with the 
commissioner pursuant to § 50-6-240, to file a complaint with a court of competent jurisdiction 
as provided in § 50-6-225. The division of workers’ compensation shall maintain an official 
record of the date on which a written agreement or written report is filed with the commissioner 
and supply the information to the parties or the appropriate court upon request of either the 
parties or the court. 

(2) Notwithstanding subdivision (g)(1), in no event shall an employee have less than the latter 
of: 

(A) One (1) year from the date of the accident resulting in injury; or 
(B) One (1) year from the latter of the date of the last authorized treatment or the time the 
employer ceased to make payments of compensation to or on behalf of the employee in 

which to file a complaint with a court of competent jurisdiction, as provided in § 50-6-225. 
(h) In the event a workers’ compensation’s complaint is filed with a court of competent 

jurisdiction pursuant to this section by the employer or the employer's agent and the employer or 
agent files notice of non-suit of the action, either party shall have ninety (90) days from the date 
of the order of dismissal to institute an action for recovery of benefits under this chapter. 

(i) Proceedings to obtain a judgment in the case of the failure of the employer for thirty (30) days 
to pay any compensation due under any settlement or determination shall be filed within one (1) 
year after the default. 
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History. 

Acts 1919, ch. 123, § 24; Shan. Supp., § 3608a173; 
Code 1932, § 6874; Acts 1947, ch. 139, § 4; C. Supp. 
1950, § 6874; impl. am. Acts 1980, ch. 534, § 1; T.C.A. 
(orig. ed.), § 50-1003; Acts 1996, ch. 944, § 13; 1998, ch. 
1024, §§ 1, 2; 1999, ch. 520, § 41; 2004, ch. 962, § 14; 
2005, ch. 390, §§ 5, 6; 2008, ch. 1183, § 10. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
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the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, that § 14 
shall apply to accidents or injuries occurring on or after 
January 1, 2005. 


Cross-References. 
Limitation of actions, § 50-6-224. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 48. 


Law Reviews. 
Workers’ Compensation Outline (Paul Campbell Ill), 18 
No. 3 Tenn. BJ. 11 (1982). 


NOTES TO DECISIONS 


Analysis 
1. Validity. 
2. Application. 
3. Nature and Effect. 
4. Effect of Other Limitations. 
5. Relation to § 50-6-224. 
6. Time from Which Statute Runs. 
7. Waiver. 
8. Estoppel. 
9 


. Effect of Payment of Compensation. 
10. Practice and Procedure. 
11. —Summons — Effect of Issuance and Execution. 


12. —Pleading. 

13. ——Amendment after Statutory Period. 

14. —Proof. 

15. —Fraud and Concealment — Sufficiency of Allegations 
and Proof. 


16. —Dismissed or Remanded Action — Right to Bring 
New Proceedings. 

17. —Consideration of Limitation on Appeal. 

18. Contribution between Contractor and Subcontractor. 

19. Tolling of Statute. 

20. Voluntary Payments. 

21. Voluntary Termination. 

22. Revival. 

23. Claim Barred. 

24. Claim Not Barred. 

25. Exhaustion of Administrative Remedies. 


1. Validity. 

The limitation which fixes the arbitrary and unchanging 
limit of one year from the date of the specified notice is 
valid. The fact that the date of the event is uncertain does 
not render the limitation void. Oman v. Delius, 162 Tenn. 
192, 35 S.W.2d 570, 1930 Tenn. LEXIS 79 (1931). 


2. Application. 
Limitation period in this section does not apply to suit for 
additional compensation based on increased disability. 


Phillips v. Memphis Furniture Mfg. Co., 168 Tenn. 481, 79 
S.W.2d 576, 1934 Tenn. LEXIS 80 (1935). 

Since § 50-6-102 expressly includes a minor within the 
definition of an employee and § 50-6-224(4) (now § 50-6- 
224(a)(4)) expressly excludes minors from those entitled to 
extension of the statute of limitations for reasons of physical 
or mental incapacity to assert their rights, a minor is subject 
to the one year statute of limitations with reference to 
making his claim under the Workers’ Compensation Law. 
Franse v. Knox Porcelain Corp., 171 Tenn. 49, 100 S.W.2d 
647, 1936 Tenn. LEXIS 59 (1937). 

By placing the second injury fund into the workers’ 
compensation act and remaining silent as to the time in 
which a claim against the fund is to be filed, while at the 
same time expressing the intent that the claim against the 
fund is to be tried with the employee’s claim against his 
employer, the general assembly intended the time limitation 
on filing a workers’ compensation claim against the em- 
ployer to be equally applicable to a claim against the 
second injury fund. Travelers Ins. Co. v. Austin, 521 $.W.2d 
783, 1975 Tenn. LEXIS 695 (Tenn. 1975). 

The federal government is not an employer subject to the 
Workers’ Compensation Act, T.C.A. § 50-6-101 et seq. and 
the fact that it was an employer of a national guardsman 
was not relevant in applying the tolling provision of T.C.A. 
§ 50-6-203. Dial v. State, 796 S.W.2d 143, 1990 Tenn. 
LEXIS 321 (Tenn. 1990). 

Injury such as employee’s carpal tunnel syndrome was 
gradually occurring, and last day worked rule was used to 
help establish the date on which the injury occurred; 
employee's last day of work in which she was experiencing 
a new injury each day was at subsequent employer. Crew 
v. First Source Furniture Group, 259 S.W.3d 656, 2008 
Tenn. LEXIS 418 (Tenn. June 24, 2008). 


3. Nature and Effect. 
Limitation of time in which action under this statute must 
be brought indicates that general assembly could not have 
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intended accidental injuries to include diseases developing 
by gradual process. Morrison v. Tennessee Consol. Coal 
Co., 162 Tenn..523, 39 S.W.2d 272, 1930 Tenn. LEXIS 118 
(1931). But see, part 3 of this chapter. 

This section affects the remedy and is not proscriptive. 
Rye v. Dupont Rayon Co., 163 Tenn. 95, 40 S.W.2d 1041, 
1931 Tenn. LEXIS 92 (1931). 

Where an employee establishes the elements under 
T.C.A. § 50-6-203, an employer may not simply rely on the 
fortuitous timing of an employee’s retirement to avoid the 
responsibility for providing compensation. Mackie v. Young 
Sales Corp., 51 S.W.3d 554, 2001 Tenn. LEXIS 759 (Tenn. 
2001). 

Workers’ compensation claimants failed to establish that 
the benefit review conference in T.C.A. § 50-6-203(a), 
T.C.A. § 50-6-225(a)(1), and T.C.A. § 50-6-239(b) was 
unconstitutional; because injured workers are free to file suit 
and have rights judicially determined upon exhausting the 
review process, they are not deprived of right to be heard 
by judge. Lynch v. City of Jellico, 205 S.W.3d 384, 2006 
Tenn. LEXIS 759 (Tenn. 2006), cert. denied, 549 U.S. 1280, 
127 S. Ct. 1830, 167 L. Ed. 2d 320, 2007 U.S. LEXIS 3049 
(2007). 


4. Effect of Other Limitations. 

Section 28-3-109, providing six year limitation for suits on 
contracts not otherwise covered, was inapplicable to a 
proceeding for further compensation under Workers’ Com- 
pensation Law in view of the limitations provided by the 
compensation statute. Phillips v. Memphis Furniture Mfg. 
Co., 168 Tenn. 481, 79 S.W.2d 576, 1934 Tenn. LEXIS 80 
(1935). 


5. Relation to § 50-6-224. 

In this section, a general period of limitation was 
expressed, apparently applicable to all actions for compen- 
sation, whereas in § 50-6-224 a more detailed and specific 
treatment of limitation of actions was made. Therefore the 
latter provisions limit and control the former. Southern R. 
Co. v. Grigsby, 155 Tenn. 285, 292 S.W. 3, 1926 Tenn. 
LEXIS 46 (1927); Ogle v. Tennessee Eastman Corp., 185 
Tenn. 527, 206 S.W.2d 909, 1947 Tenn. LEXIS 366 (1947); 
Trobaugh v. Harper, 191 Tenn. 409, 234 S.W.2d 829, 1950 
Tenn. LEXIS 451 (1950). 

Since this section must be construed with and in 
subordination to provisions of § 50-6-224, dependents of 
an employee killed in service are not barred until the 
employer files the notice stipulated in § 50-6-224(2) (now 
§ 50-6-224(a)(2)). Southern R. Co. v. Grigsby, 155 Tenn. 
285, 292 S.W. 3, 1926 Tenn. LEXIS 46 (1927); Oman v. 
Delius, 162 Tenn. 192, 35 S.W.2d 570, 1930 Tenn. LEXIS 
79 (1931). 

There is no repugnancy between this section and 
§ 50-6-224, and both may be enforced. Minor v. E. |. Du 
Pont De Nemours & Co., 164 Tenn. 226, 47 S.W.2d 748, 
1931 Tenn. LEXIS 26 (1932). 

Section 50-6-224(4) (now § 50-6-224(a)(4)) is an excep- 
tion to this section. McBrayer v. Dixie Mercerizing Co., 176 
Tenn. 560, 144 S.W.2d 764, 1940 Tenn. LEXIS 101 (1940). 

Where suit for compensation is brought more than one 
year after the alleged accident and injury it is prima facie 
barred by the statute of limitations, and it is incumbent upon 
petitioner to bring his case within an exception. Bradshaw v. 
Claridy, 213 Tenn. 297, 375 S.W.2d 852, 1964 Tenn. LEXIS 
390 (1964). 
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The difference between this section and § 50-6-224 has 
no application to a case where the petitioner suffered 
immediate disability at the time of the accident so that the 
date of the accident and the date of the injury were one and 
the same. Bradshaw v. Claridy, 213 Tenn. 297, 375 S.W.2d 
852, 1964 Tenn. LEXIS 390 (1964). 

This section and § 50-6-224 should be construed to- 
gether and must be liberally construed so that the limitation 
of one year begins to run from the time of commencement 
of loss rather than the time of the accident. Imperial Shirt 
Corp. v. Jenkins, 217 Tenn. 602, 399 S.W.2d 757, 1966 
Tenn. LEXIS 615, 1966 Tenn. LEXIS 658 (1966). 

The apparent conflict between this section, which pro- 
vides in part that the statute of limitations begins to run from 
the date of the accident, and § 50-6-224, which provides 
that the statute of limitations begins to run from the date of 
the injury, was resolved by the ruling in Griffitts v. Hum- 
phrey, 199 Tenn. 528, 288 S.W.2d 1, 1955 Tenn. LEXIS 309 
(1955), that the statute begins to run on the date the 
disability manifests itself, disability being used synony- 
mously with injury, and from this ruling is derived the 
general principle that the running of the statute of limitations 
is suspended until by reasonable care and diligence it is 
discoverable and apparent that a compensable injury has 
been sustained. Reed v. Genesco, Inc., 512 S.W.2d 1, 1974 
Tenn. LEXIS 474 (Tenn. 1974). 

Limitations period for workers’ compensation cases 
pursuant to T.C.A. § 50-6-203(b)(1) does not commence 
until a plaintiff discovers or, in the exercise of reasonable 
diligence, should have discovered that he or she has a 
claim; the General Assembly's restriction of T.C.A. § 50-6- 
224(a)(1) to injuries that arise on or before December 31, 
2004, clearly indicates its intent to commence the statute of 
limitations in workers’ compensation cases at the time of the 
accident resulting in injury in cases in which the injury arises 
on or after January 1, 2005, as provided in T.C.A. 
§ 50-6-203(b)(1). Gerdau Ameristeel, Inc. v. Ratliff, 368 
S.W.3d 503, 2012 Tenn. LEXIS 401 (Tenn. June 7, 2012). 


6. Time from Which Statute Runs. 

The petitioner's right to compensation for total loss of 
eye, resulting from accident which immediately and con- 
sciously impaired his vision was barred under this section 
and § 50-6-224 where petitioner did not apply for compen- 
sation within one year from the occurrence of the accident, 
for “injury” as used in § 50-6-224 is synonymous with 
“accident” as used in this section. Graham v. J. W. Wells 
Brick Co., 150 Tenn. 660, 266 S.W. 770, 1924 Tenn. LEXIS 
35 (1924). See also Franse v. Knox Porcelain Corp., 171 
Tenn. 49, 100 S.W.2d 647, 1936 Tenn. LEXIS 59 (1937). 
But see Ogle v. Tennessee Eastman Corp., 185 Tenn. 527, 
206 S.W.2d 909, 1947 Tenn. LEXIS 366 (1947); Burcham v. 
Carbide & Carbon Chemicals Corp., 188 Tenn. 592, 221 
S.W.2d 888, 1949 Tenn. LEXIS 379 (1949). 

In compensation cases, the elements determinative of 
the inchoate right of the claimants are fixed as of the date 
of the injury and recovery is dependent upon pursuit of the 
remedy within the time and in the manner provided in this 
statute. Rye v. Dupont Rayon Co., 163 Tenn. 95, 40 S.W.2d 
1041, 1931 Tenn. LEXIS 92 (1931). 

Claimant whose eyes became irritated and inflamed as a 
result of gas and fumes from an explosion on July 1, 1945, 
and who was placed under treatment until February 10, 
1947, when he was advised by company physician that he 
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had lost the sight in one eye and who filed claim for 
compensation within 30 days thereafter was not barred from 
relief on the ground that period of limitations had expired, 
since limitation period did not start to run until February 10, 
1947, when he was advised of his disability. Ogle v. 
Tennessee Eastman Corp., 185 Tenn. 527, 206 S.W.2d 
909, 1947 Tenn. LEXIS 366 (1947). 

The statute of limitations commences to run from the 
occurrence of the injury and not from the occurrence of the 
accident. Ogle v. Tennessee Eastman Corp., 185 Tenn. 527, 
206 S.W.2d 909, 1947 Tenn. LEXIS 366 (1947); Burcham v. 
Carbide & Carbon Chemicals Corp., 188 Tenn. 592, 221 
S.W.2d 888, 1949 Tenn. LEXIS 379 (1949). 

If claimant is advised by employer's doctors that he has 
suffered no disability, the period of limitations is tolled and 
does not start to run until he discovers that he has 
sustained a disability as the result of an accident. Burcham 
v. Carbide & Carbon Chemicals Corp., 188 Tenn. 592, 221 
S.W.2d 888, 1949 Tenn. LEXIS 379 (1949). 

Where phlebitis resulted from accidental blow to stomach 
on June 15, 1949, which gradually grew worse, and 
petitioner fell when her leg collapsed under her on Decem- 
ber 14, 1951, but suit for compensation was not filed until 
after second accident the claim could not be based on first 
injury as action would be barred by one year limitation 
period. Workman v. General Shoe Corp., 196 Tenn. 290, 
265 $.W.2d 883, 1954 Tenn. LEXIS 377 (1954). 

The statute of limitations commences to run not from the 
date of the accident but from the date of the known disability 
which results therefrom. Norton v. Standard Coosa- 
Thatcher Co., 203 Tenn. 649, 315 S.W.2d 245, 1958 Tenn. 
LEXIS 230 (1958). 

Where evidence was to the effect that condition of 
employee grew progressively worse from time of injury until 
time suit for compensation was instituted three and one-half 
years thereafter, action of chancellor in sustaining plea of 
Statute of limitations was proper and statute would not be 
suspended pending examination and final report by medical 
experts as to percentage of injured employee's disability. 
Pittman v. City Stores, Inc., 204 Tenn. 650, 325 S.W.2d 249, 
1959 Tenn. LEXIS 323 (1959). 

Where petitioner's back was injured in November, 1956, 
and he reported it to the employer, and doctor strapped him 
up and told him nature would take care of the cure, and he 
was aware from the time of the accident that he had a 
partial disability, suit filed in 1958 was too late. Travelers 
Ins. Co. v. Jackson, 206 Tenn. 272, 332 S.W.2d 674, 1960 
Tenn. LEXIS 515 (1960). 

Where disability to left eye resulted from two injuries 
occurring while employee was employed by different em- 
ployers but injury did not become apparent until more than 
a year after first injury, action against first employer was not 
barred by the statute. J. E. Greene Co. v. Bennett, 207 
Tenn. 635, 341 S.W.2d 751, 1960 Tenn. LEXIS 503 (1960), 
overruled in part, Indiana Lumberman’s Mut. Ins. Co. v. Ray, 
596 S.W.2d 816, 1980 Tenn. LEXIS 434 (Tenn. 1980). 

Where plaintiff received neck injury while working in 
mine, but did not at that time know extent of neck injury, and 
approximately six months later began having weakness in 
his legs and arms, which he did not attribute to such injury 
until a year later when X-rays showed that such weakness 
was resulting from a broken neck, such action was not 
barred by this section since plaintiff could not be considered 
to have been permanently and totally disabled until the 
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broken neck was discovered. Patterson v. Bessemer Coal, 
lron & Land Co., 192 F. Supp. 805, 1961 U.S. Dist. LEXIS 
4261 (E.D. Tenn. 1961). 

Where at time of accident employee knew that he had 
suffered injury, statute of limitation commenced to run from 
date of accident and not date when his injuries caused him 
to be disabled to such extent that he was unable to carry on 
his regular employment. Wilson v. Vestal Lumber & Mfg. 
Co., 214 Tenn. 157, 378 S.W.2d 780, 1964 Tenn. LEXIS 
459 (1964). 

Where the employee, in a workers’ compensation action, 
knew he had a disability from an accident well over a year 
preceding the filing of the bill his right to compensation is 
barred by the statute of limitation. Wilson v. Vestal Lumber 
& Mfg. Co., 214 Tenn. 157, 378 S.W.2d 780, 1964 Tenn. 
LEXIS 459 (1964). 

The statute of limitations commences to run from the 
occurrence of the injury. Watkins v. Home Indem. Co., 219 
Tenn. 276, 409 S.W.2d 359, 1966 Tenn. LEXIS 527 (1966). 

Where nurse who hurt her back turning patients in bed 
on January 6, 1965, and consulted a physician on January 
15, 1965, and in view of her training and experience should 
have been aware at that time that she had suffered a 
compensable injury, suit filed on February 21, 1966 would 
be barred. Watkins v. Home Indem. Co., 219 Tenn. 276, 409 
S.W.2d 359, 1966 Tenn. LEXIS 527 (1966). 

The time for filing a claim of a miner, who developed 
silicosis or pneumoconiosis over a period of years and who 
was advised by physicians from time to time that he had 
pneumoconiosis but could continue to work and became 
permanently disabled about two years after the first exami- 
nation, began to run when he first had reason to believe that 
there was any particular seriousness about his condition 
rather than from the date of the accident. Lively v. 
Consolidation Coal Co., 273 F. Supp. 357, 1967 U.S. Dist. 
LEXIS 9192 (E.D. Tenn. 1967), aff'd, 406 F.2d 523, 1969 
U.S. App. LEXIS 9053 (6th Cir. Tenn. 1969). 

Voluntary furnishing of medical services in accordance 
with § 50-6-204 during year following notice to employer of 
injury tolled the running of the statute even though employer 
had not paid bills for such services. Fields v. Lowe Furniture 
Corp., 220 Tenn. 212, 415 S.W.2d 340, 1967 Tenn. LEXIS 
399 (1967). 

The limitation commences to run on the date the injury 
manifests itself and not exclusively on the date of the 
accident. Gluck Bros., Inc. v. Pollard, 221 Tenn. 383, 426 
S.W.2d 763, 1968 Tenn. LEXIS 471 (1968). 

Where plaintiff suffered ruptured disc two years previ- 
ously but was never advised as to the nature of his injury 
and the doctor only advised heat treatments, and he worked 
until, after aggravation of the injury, he consulted another 
doctor who advised him of the nature of the injury, the 
limitation period began to run from the latter time. Ward v. 
Consolidation Coal Co., 406 F.2d 676, 1969 U.S. App. 
LEXIS 9054 (6th Cir. Tenn. 1969). 

Where voluntary compensation is paid by employer's 
insurance carrier and payments are made by check, the 
statute of limitations will not begin to run until the check is 
received. Sizemore v. E. T. Barwick Industries, Inc., 225 
Tenn. 226, 465 S.W.2d 873, 1971 Tenn. LEXIS 297 (1971). 

The payment of medical expenses by the employer for 
physical examination of the employee made for the sole 
purpose of evaluating alleged injuries, with the employee 
receiving no medical treatment or medicine as a result 
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thereof does not operate to toll the statute of limitations. 
Webb v. Rossville Home & Auto Supply Co., 483 S.W.2d 
579, 1972 Tenn. LEXIS 367 (Tenn. 1972). 

The statute of limitations begins to run from the date the 
disability manifests itself, disability being used synony- 
mously with injury, and the running of the statute is 
suspended until by reasonable care and diligence it is 
discoverable and apparent that a compensable injury has 
been sustained. Reed v. Genesco, Inc., 512 S.W.2d 1, 1974 
Tenn. LEXIS 474 (Tenn. 1974). 

Where an employee sustained an eye injury resulting in 
immediate pain, irritation and impairment of vision and three 
months later when he consulted a physician was advised 
that he had suffered a detached retina, the statute of 
limitations began to run, at the latest from the date of this 
advice from the physician. Reed v. Genesco, Inc., 512 
S.W.2d 1, 1974 Tenn. LEXIS 474 (Tenn. 1974). 

Where claimant, after an injury, suffered severe pain 
requiring home remedies from the time of the injury, but lost 
no time from work and did not file suit until 22 months later, 
after learning she had suffered a cervical spine injury, the 
court held that the suit was barred by the statute of 
limitations under this section and § 50-6-224, since the 
running of the statute is tolled only until, by reasonable care 
and diligence, a claimant should have known or discovered 
that a compensable injury had been sustained. Taylor v. 
Clayton Mobile Homes, Inc., 516 S.W.2d 72, 1974 Tenn. 
LEXIS 440 (Tenn. 1974). 

It is the date of the last voluntary payment of medical bills 
rather than the date of last medical treatment which starts 
the running of the statute of limitations. Union Carbide 
Corp., Food Products Div. v. Cannon, 523 $.W.2d 360, 
1975 Tenn. LEXIS 603 (Tenn. 1975). 

Period of limitation on claim for compensation for 
herniated disc ran from date of diagnosis after employee 
had previously suffered much pain and was treated by 
several physicians, none of whom had advised her that she 
suffered from a herniated disc or other permanent disability. 
Union Carbide Corp., Food Products Div. v. Cannon, 523 
S.W.2d 360, 1975 Tenn. LEXIS 603 (Tenn. 1975). 

The running of the statute of limitations is suspended 
until by reasonable care and diligence it is discoverable and 
apparent that a compensable injury has been sustained. 
Union Carbide Corp., Food Products Div. v. Cannon, 523 
S.W.2d 360, 1975 Tenn. LEXIS 603 (Tenn. 1975); Norton 
Co. v. Coffin, 553 S.W.2d 751, 1977 Tenn. LEXIS 592 
(Tenn. 1977). 

Where the employee received medical benefits under the 
workers’ compensation law of Arkansas which would also 
satisfy the Tennessee Workers’ Compensation Law, it was 
error for the trial court to summarily dismiss the employee’s 
suit for failing to bring the action within the Tennessee 
limitations period since this statute of limitations would not 
run, if the employer should be proved subject to the 
Tennessee law, while such benefits were being paid on 
behalf of the employer, unless it could be proved that the 
employee made a binding election to accept Arkansas 
benefits. Thomas v. Transport Ins. Co., 532 S.W.2d 263, 
1976 Tenn. LEXIS 603 (Tenn. 1976). 

The statute of limitations begins to run at the termination 
of voluntary payments or when the employee, by a 
reasonable exercise of diligence and care, would have 
discovered that a compensable injury had been sustained, 
and where such knowledge was conveyed to plaintiff 
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through her attorney subsequent to the cessation of 
voluntary payments, a complaint filed more than one year 
following the conveyance of such information was barred on 
its face by this section and the fact that the doctor did not 
personally inform plaintiff as to the extent of her injury did 
not toll the running of the statute. Bellar v. Baptist Hospital, 
Inc., 559 S.W.2d 788, 1978 Tenn. LEXIS 700 (Tenn. 1978). 

Where employee and his doctor thought he had a 
complete recovery from injury to his eye in June 1975, and 
that doctor and a specialist found nothing to reverse that 
Opinion on January 5, 1976, and January 14, 1976, 
respectively, an action filed on January 11, 1977, was within 
the statute. Davidson & Graham Constr. Co. v. McKee, 562 
S.W.2d 426, 1978 Tenn. LEXIS 589 (Tenn. 1978). 

Evidence supported a determination that employee had 
no reason to know that she had sustained a compensable 
injury until two years after the injury occurred. Hibner v. St. 
Paul Mercury Ins. Co., 619 S.W.2d 109, 1981 Tenn. LEXIS 
462 (Tenn. 1981). 

Where plaintiff was injured on July 30 or 31, 1979, and 
up until the second week of November, 1979, when her 
back and leg pain began to increase, her pain had lessened 
due to shots and medication prescribed by her physician, to 
the extent that plaintiff was able to return to work and 
believed that her condition had improved, and plaintiff did 
not file suit until August 25, 1980, it could not be said that 
there was no genuine issue of material fact regarding the 
bar of the one-year statute of limitations, or that defendant 
was entitled to judgment as a matter of law. Jones v. Home 
Indem. Ins. Co., 651 S.W.2d 213, 1983 Tenn. LEXIS 661 
(Tenn. 1983). 

Where the injury is of a continuous and gradual deterio- 
ration over several years, and the severity of the injury is 
not known for several years, the statute of limitations runs 
not from the date of the original injury, but rather from the 
date the severity of the injury first becomes known. Osborne 
v. Burlington Industries, Inc., Klopman Div., 672 S.W.2d 
757, 1984 Tenn. LEXIS 814 (Tenn. 1984). 

The statute of limitations began to run from the date the 
condition was first diagnosed as a permanent injury, and not 
from the date on which the compensable accident occurred. 
Jones v. Home Indem. Ins. Co., 679 S.W.2d 445, 1984 
Tenn. LEXIS 874 (Tenn. 1984). 

The date that the employee’s disability manifests itself to 
a person of reasonable diligence, rather than the date of the 
accident, triggers the statute of limitations. McLerran v. 
Mid-South Stone, Inc., 695 S.W.2d 181, 1985 Tenn. LEXIS 
539 (Tenn. 1985). 

It is the date that an employee’s disability manifested 
itself to a person of reasonable diligence, rather than the 
date of the accident, if a different date, which triggers the 
statute of limitations. Banks v. St. Francis Hospital, 697 
S.W.2d 340, 1985 Tenn. LEXIS 549 (Tenn. 1985). 

Statute of limitations did not begin to run until the 
employee learned from his physician that he had a 
work-related compensable injury. Livingston v. Shelby Wil- 
liams Industries, Inc., 811 S.W.2d 511, 1991 Tenn. LEXIS 
138 (Tenn. 1991). 

One-year statute of limitations on the plaintiff's claim 
against the second injury fund began to run on the date of 
the adjudication of the permanent partial disability award 
from the plaintiffs first injury. The statute begins to run 
when recovery of an award for a prior injury actually 
materializes, and not, as the fund advocates, when an 
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employee has knowledge of a potential claim. Gibson v. 
Swanson Plating & Machine, Inc., 819 S.W.2d 796, 1991 
Tenn. LEXIS 456 (Tenn. 1991). 

The limitations period for claims arising from repetitive 
stress injuries begins on the first day the employee is 
unable to work because of the injury. Lawson v. Lear 
Seating Corp., 944 S.W.2d 340, 1997 Tenn. LEXIS 204 
(Tenn. 1997). 

An action against the Second Injury Fund under T.C.A. 
§ 50-6-208(a) must be commenced within one year after 
the occurrence of the injury, as required by T.C.A. § 50-6- 
224(1) (now § 50-6-224(a)(1)) or, if the employer has made 
voluntary payment of compensation benefits within that 
period, within one year after the cessation of benefits as 
required by T.C.A. § 50-6-203. Pearson v. Day Int'l, 951 
S.W.2d 375, 1996 Tenn. LEXIS 464 (Tenn. Special Workers’ 
Comp. App. Panel 1996). 

The one year statute of limitations provided for in T.C.A. 
§ 50-6-203 begins to run when through the exercise of 
reasonable care and diligence it becomes discoverable and 
apparent that the employee sustained a compensable 
injury. Mackie v. Young Sales Corp., 51 $.W.3d 554, 2001 
Tenn. LEXIS 759 (Tenn. 2001). 

In some cases, the statute of limitations provided for in 
T.C.A. § 50-6-203 may not begin to run until after an 
employee's retirement, and an employee’s voluntary retire- 
ment does not preclude workers’ compensation benefits. 
Mackie v. Young Sales Corp., 51 S.W.3d 554, 2001 Tenn. 
LEXIS 759 (Tenn. 2001). 

Trial court did not err by finding that the employee’s 
workers’ compensation claim based on carpal tunnel syn- 
drome was not barred by the one-year statute of limitations, 
T.C.A. § 50-6-203, because although the employee had 
discussed his injury with his supervisor after his first doctor 
visit in May 2002 and did not file suit until June 2003, the 
employee did not know of the work-related or permanent 
nature of his injury until a later May 2003 appointment. 
Barnett v. Earthworks Unlimited, Inc., 197 S.W.3d 716, 2006 
Tenn. LEXIS 635 (Tenn. 2006), overruled, Jacks v. East 
Tenn. Mech. Contrs., Inc., — S.W.3d —, 2009 Tenn. LEXIS 
526 (Tenn. Aug. 24, 2009). 

Holding that the last day worked rule applied to an 
employee's claim for a gradually occurring back injury, the 
supreme court held that if the employee had filed a workers’ 
compensation claim in 1997, when he first gave notice of 
his work-related injury, he would have received limited 
benefits due to the minor nature of his injury at that time, 
and the employee would have then been barred from 
collecting permanent disability benefits when his injury 
progressed to the point of permanent injury. Bldg. Materials 
Corp. v. Britt, 211 S.W.3d 706, 2007 Tenn. LEXIS 21 (Tenn. 
2007). 

Trial court erred by dismissing an employee's claim for a 
gradually occurring back injury because it found that the 
claim was time barred because it was not made within one 
year of his original back injury in 1997; the supreme court 
of Tennessee concluded that the statute of limitations for the 
employee’s gradually occurring injury did not start to run 
until he was prevented from working due to his back injury, 
thus the last-day worked rule applied. Bldg. Materials Corp. 
v. Britt, 211 S.W.3d 706, 2007 Tenn. LEXIS 21 (Tenn. 2007). 

Supreme court of Tennessee held that the date of an 
employee’s gradually occurring injury should be determined 
using the last-day worked rule; to the extent that Bone v. 
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Saturn Corp., 148 S.W.3d 69, 2004 Tenn. LEXIS 907, and 
its progeny hold otherwise, they are hereby overruled. Bidg. 
Materials Corp. v. Britt, 211 S.W.3d 706, 2007 Tenn. LEXIS 
21 (Tenn. 2007). 

Trial court erred in granting an employer summary 
judgment on the ground that an employee’s claim for 
workers’ compensation benefits was barred by the statute 
of limitations, T.C.A. § 50-6-203, because the limitations 
period did not commence until the employee was diagnosed 
as having post-traumatic stress disorder; summary judg- 
ment was inappropriate as to the issue of whether the 
Statute of limitations barred the employee's cause of action. 
Gerdau Ameristeel, Inc. v. Ratliff, 368 S.W.3d 503, 2012 
Tenn. LEXIS 401 (Tenn. June 7, 2012). 


7. Waiver. 

The provisions of this section may be waived by the 
insurance carrier. Hartford Acci. & Indem. Co. v. Hay, 159 
Tenn. 202, 17 S.W.2d 904, 1928 Tenn. LEXIS 76 (1929). 


8. Estoppel. 

Where employer's agent induced employee to believe 
and rely on representations that employer would not plead 
statute of limitations, employer was estopped to plead the 
statute. American Mut. Liability Ins. Co. v. Baxter, 210 Tenn. 
242, 357 S.W.2d 825, 1962 Tenn. LEXIS 429 (1962). 

In the suit to collect workers’ compensation, the party 
which claimed equitable estoppel must have justifiably 
relied on the misrepresentation or concealment of a mate- 
rial fact. Ryan v. Lumbermen’s Mut. Casualty Co., 485 
S.W.2d 548, 1972 Tenn. LEXIS 381 (Tenn. 1972). 

Where a complaint was filed more than one year 
following termination of voluntary payments of compensa- 
tion, defendants were estopped to rely on the defense of the 
statute of limitations because their conduct led plaintiff to 
believe that the voluntary payments had not ceased but 
would be forthcoming in the future. Bellar v. Baptist 
Hospital, Inc., 559 S.W.2d 788, 1978 Tenn. LEXIS 700 
(Tenn. 1978). 

Fraudulent misrepresentations by an employer or its 
agents may estop an employer from relying upon the 
statute of limitations. Dukes v. Montgomery County Nursing 
Home, 639 S.W.2d 910, 1982 Tenn. LEXIS 349 (Tenn. 
1982). 

Where plaintiff employee reasonably relied upon the 
representation implied by employer's insurer's making of 
“disability” payments that they constituted payments of 
benefits due him under the Workers’ Compensation Act, 
T.C.A. § 50-6-201 et seq., for the accident which he had 
sustained, employer was estopped to deny that the statute 
of limitations was tolled while the insurer made such 
payments. Lusk v. Consolidated Aluminum Corp., 655 
S.W.2d 917, 1983 Tenn. LEXIS 703 (Tenn. 1983). 


9. Effect of Payment of Compensation. 

Suit of employee to recover compensation for wrist injury 
as result of occupational disease which was filed on May 2, 
1951, was not barred by virtue that she quit her job due to 
injury on January 28, 1950 where employer made compen- 
sation payments until September 9, 1950, since compen- 
sation payments by virtue of the 1947 amendment tolled 
one year statute of limitations. Holeproof Hosiery Co. v. 
Wilkins, 194 Tenn. 683, 254 S.W.2d 973, 1953 Tenn. LEXIS 
290 (1953). 
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Where employer recognized his liability to injured em- 
ployee and made voluntary weekly payments to him after 
his injury, fact that amount paid was in excess of the 
amount required under the statute was not sufficient to 
support finding of trial court that such payments were made 
as gratuities, and such payments amounted to voluntary 
payments within the meaning of this section so as to 
prevent the running of the limitation. Adams v. Patterson, 
199 Tenn. 603, 288 S.W.2d 453, 1956 Tenn. LEXIS 359 
(1956). 

Employer's voluntary payment of medical bills of injured 
employee constituted voluntary payment of compensation 
and tolled the running of the statute. John Sevier Motor Co. 
v. Mullins, 205 Tenn. 227, 326 S.W.2d 441, 1959 Tenn. 
LEXIS 357 (1959); Gallatin v. Anderson, 209 Tenn. 392, 354 
S.W.2d 84, 1962 Tenn. LEXIS 369 (1962); Chandler v. 
Travelers Ins. Co., 212 Tenn. 199, 369 S.W.2d 390, 1963 
Tenn. LEXIS 413 (1963). 

Voluntary payments of compensation by the employer of 
his insurance carrier within one year of the injury toll the 
running of the statute of limitations. Bristol v. Reed, 218 
Tenn. 173, 402 S.W.2d 124, 1966 Tenn. LEXIS 559 (1966). 

Although payment to a physician by an employer solely 
for examination of the nature and extent of an employee’s 
injuries will not operate to toll the statute of limitations, 
where the payment made for that purpose includes also 
payment for medical services rendered for the benefit of the 
employee, this amounted to a payment of compensation 
and tolled the running of the statute to the date of the last 
payment made, although not to the date of the last 
treatment given subsequent to the payment. Reed v. 
Genesco, Inc., 512 S.W.2d 1, 1974 Tenn. LEXIS 474 (Tenn. 
1974). 

Incapacitation pay and medical bills paid by the federal 
government to and on the behalf of an injured national 
guardsman did not toll the running of the limitation period for 
filing a workers’ compensation claim against the state. Dial 
v. State, 796 S.W.2d 143, 1990 Tenn. LEXIS 321 (Tenn. 
1990). 


10. Practice and Procedure. 


11. —Summons — Effect of Issuance and Execution. 

Action of employee in causing issuance and execution of 
summons following form of an ordinary action for damages 
for personal injuries, which would have supported such an 
action is not a filing of a “claim for compensation” tolling 
limitation period, the summons conveying no notice that 
injury arose out of employment or that claim in petition 
would be under this statute rather than under common law. 
Minor v. E. |. Du Pont De Nemours & Co., 164 Tenn. 226, 
47 $.W.2d 748, 1931 Tenn. LEXIS 26 (1932). 

There was no commencement of an action for compen- 
sation by the issuance of a summons without the filing of a 
petition and, therefore, the issuance of such a summons 
and the later voluntary nonsuit did not stop the running of 
the statute of limitations. Bradshaw v. Claridy, 213 Tenn. 
297, 375 S.W.2d 852, 1964 Tenn. LEXIS 390 (1964). 


12. —Pleading. 

Where injured employee’s petition for compensation 
alleged that notice of the injury was given within 30 days 
after discovery of the injury although several months after 
the accident and further that from the date of the notice until 
the date of the filing of the petition she “had been 
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continuously confined to her bed and physically unable to 
look after and manage her affairs and that her disability was 
such that she was physically incapacitated from instituting 
suit to recover compensation,” such allegation placed 
petitioner within the exception to this section provided by 
§ 50-6-224(4) (now § 50-6-224(a)(4)), so as to excuse her 
from filing the petition within one year. McBrayer v. Dixie 
Mercerizing Co., 176 Tenn. 560, 144 S.W.2d 764, 1940 
Tenn. LEXIS 101 (1940). 


13. ——Amendment after Statutory Period. 

Where the original petition of injured employee alleged 
that he was injured while installing a machine and an 
amendment was made more than a year after the accident 
averring that petitioner was injured while installing and 
demonstrating the machine, the amendment did not state a 
new cause of action so as to be barred by this section. 
Owen v. St. Louis Spring Co., 175 Tenn. 543, 136 $.W.2d 
498, 1939 Tenn. LEXIS 72 (1940). 


14. —Proof. 

Where petitioner contended that defendant voluntarily 
paid medical expenses within the year, it was incumbent 
upon such petitioner to introduce some evidence as to the 
date of such payment. Bradshaw v. Claridy, 213 Tenn. 297, 
375 S.W.2d 852, 1964 Tenn. LEXIS 390 (1964). 

The burden of proof rests upon the petitioner to bring 
himself within the saving clause at the end of this section. 
Bradshaw v. Claridy, 213 Tenn. 297, 375 S.W.2d 852, 1964 
Tenn. LEXIS 390 (1964). 


15. —Fraud and Concealment — Sufficiency of Allega- 
tions and Proof. 

Where plaintiff brought suit under the Workers’ Compen- 
sation Law approximately two years after the injury and 
averred that defendant was estopped to rely on the one 
year statute of limitations because it knew or should have 
known the nature and extent of his injuries and did not 
disclose same to him but did not aver that defendant knew 
of and purposely concealed the facts with reference to 
plaintiff's injuries there was no estoppel as the element of 
fraudulent concealment necessary to such estoppel was not 
present. Netherland v. Mead Corp., 170 Tenn. 520, 98 
S.W.2d 76, 1936 Tenn. LEXIS 23 (1936). 

Where there was material evidence in the record to 
support the finding of the lower court that defendant in 
compensation case did not act fraudulently or negligently 
with respect to medical treatment given plaintiff and where 
there was nothing in the record to show that defendant’s 
physician acted in bad faith or fraudulently in making 
diagnosis of plaintiff's injury and where plaintiff in his 
declaration alleged that defendant's physician told him that 
he “thought” he only had a strain, plaintiffs contention that 
defendant was estopped to deny the one year statute of 
limitations was properly overruled. Netherland v. Mead 
Corp., 170 Tenn. 520, 98 S.W.2d 76, 1936 Tenn. LEXIS 23 
(1936). 


16. —Dismissed or Remanded Action — Right to Bring 
New Proceedings. 

Where common law action by widow for damages for 
death of employee was dismissed by court of appeals 
because the accident causing the death arose out of the 
scope of employment so that it was within the application of 
the Workers’ Compensation Law and the dismissal was 
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beyond the period of limitation, the widow was not entitled 
under § 28-1-105 to institute suit under the compensation 
Statute as the two proceedings were not same cause of 
action. Oman v. Delius, 162 Tenn. 192, 35 S.W.2d 570, 
1930 Tenn. LEXIS 79 (1931). 

Where requirement of this section and § 50-6-224 for 
commencement of the action within certain period was met 
by giving or waiving notice and filing petition on time, such 
petition, after its dismissal for inconclusive grounds, could 
be renewed under § 28-1-105 within one year from time of 
its dismissal. Rye v. Dupont Rayon Co., 163 Tenn. 95, 40 
S.W.2d 1041, 1931 Tenn. LEXIS 92 (1931). 

Where three separate and distinct accidental injuries are 
relied upon by employee, and the first in point of time was 
shown and held to have been barred by the statute, a new 
trial awarded by the supreme court will be on terms of 
permitting liability for that accidental injury to remain as thus 
adjudicated, and the remand is to test liability on basis of 
other accidental injuries. Burton v. Miller Bros. Co., 166 
Tenn. 622, 64 S.W.2d 195, 1933 Tenn. LEXIS 127 (1933). 

Where employee commenced suit in August 1956 based 
on theory of occupational disease and such suit was 
terminated by voluntary nonsuit in March 1957, and sub- 
sequent suit was commenced in June 1957 based on 
theory that disability resulted from accident occurring in 
February 1956 from which he became totally and perma- 
nently disabled in April 1956, employee’s second suit was 
not barred by the limitation of this section since original 
action could have been amended to include allegations of 
second suit and provisions of § 28-1-105 permitting new 
action within one year after taking voluntary nonsuit were 
applicable. Norton v. Standard Coosa-Thatcher Co., 203 
Tenn. 649, 315 S.W.2d 245, 1958 Tenn. LEXIS 230 (1958). 

Section 28-1-105, permitting new action within one year 
of adverse decision not affecting merits, is applicable to 
workers’ compensation proceedings. General Acci. Fire & 
Life Assurance Corp. v. Kirkland, 210 Tenn. 39, 356 S.W.2d 
283, 1962 Tenn. LEXIS 410 (1962). 


17. —Consideration of Limitation on Appeal. 

Although the defense of the one year statute of limita- 
tions was set up in the answer to the petition, such defense 
could not be considered by the supreme court, where it was 
not mentioned in the motion for a new trial, nor in the 
assignment of error, notwithstanding § 28-1-105, since the 
supreme court will consider only such errors as are shown 
to have been called to the attention of the trial court. 
Sears-Roebuck & Co. v. Finney, 169 Tenn. 547, 89 S.W.2d 
749, 1935 Tenn. LEXIS 81 (1936). 


18. Contribution between Contractor and Subcontrac- 
tor. 

Declaration alleging that general contractor's insurance 
carrier paid contractor's employee workers’ compensation 
benefits but that employee was actually loaned to subcon- 
tractor at the time of injury and that contractor's carrier was 
entitled to recover compensation payments from subcon- 
tractor’s carrier stated cause of action for indemnity or 
contribution, and six year statute of limitation provided by 
§ 28-3-109 governed rather than the one year period 
provided by this section. Travelers Ins. Co. v. Fidelity & 
Casualty Co., 219 Tenn. 244, 409 S.W.2d 175, 1966 Tenn. 
LEXIS 522 (1966). 


19. Tolling of Statute. 
Voluntary furnishing of medical services in accordance 
with § 50-6-204 during year following notice to employer of 
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injury tolled the running of the statute even though employer 
had not paid bills for such services. Fields v. Lowe Furniture 
Corp., 220 Tenn. 212, 415 S.W.2d 340, 1967 Tenn. LEXIS 
399 (1967); Universal Underwriters Ins. Co. v. A. J. King 
Lumber Co., 553 S.W.2d 749, 1977 Tenn. LEXIS 591 (Tenn. 
1977); Norton Co. v. Coffin, 553 S.W.2d 751, 1977 Tenn. 
LEXIS 592 (Tenn. 1977). 

Where an employer makes a voluntary payment of 
medical bills of an injured employee, this tolls the running of 
the statute of limitations. Brewer v. Pocahontas Fuel Co.., 
221 Tenn. 130, 425 S.W.2d 582, 1968 Tenn. LEXIS 452 
(1968). 

Although payment to a physician by an employer solely 
for examination of the nature and extent of an employee’s 
injuries will not operate to toll the statute of limitations, 
where the payment made for that purpose included also 
payment for medical services rendered for the benefit of the 
employee, this amounted to a payment of compensation 
and tolled the running of the statute to the date of the last 
payment made, although not to the date of the last 
treatment given subsequent to the payment. Reed v. 
Genesco, Inc., 512 S.W.2d 1, 1974 Tenn. LEXIS 474 (Tenn. 
1974). 

Voluntary payments of compensation by the employer or 
the insurance carrier tolls the statute of limitations. Union 
Carbide Corp., Food Products Div. v. Cannon, 523 S.W.2d 
360, 1975 Tenn. LEXIS 603 (Tenn. 1975). 

Medical payments made more than one year after the 
Statute of limitations commenced to run could not toll the 
statute. Union Carbide Corp., Food Products Div. v. Can- 
non, 523 $.W.2d 360, 1975 Tenn. LEXIS 603 (Tenn. 1975). 

Payment of medical bills by employers medical and 
hospitalization insurer was not a voluntary payment of 
compensation so as to toll the running of the statute of 
limitations on compensation claim. Union Carbide Corp., 
Food Products Div. v. Cannon, 523 S.W.2d 360, 1975 Tenn. 
LEXIS 603 (Tenn. 1975). 

Payment of bill of physician who examined employee for 
purpose of ascertaining whether she was able to return to 
work did not constitute payment of compensation so as to 
toll running of statute of limitations. Union Carbide Corp., 
Food Products Div. v. Cannon, 523 S.W.2d 360, 1975 Tenn. 
LEXIS 603 (Tenn. 1975). 

The voluntary furnishing of medical services, whether 
paid for or not, is sufficient to toll or waive the statute of 
limitations. Crowder v. Klopman Mills, Div. of Burlington 
Industries, Inc., 627 S.W.2d 930, 1982 Tenn. LEXIS 381 
(Tenn. 1982). 


20. Voluntary Payments. 

Deferred credits to which the employer was entitled 
under T.C.A. § 50-6-112 were not the equivalent of volun- 
tary payments of compensation by the employer and did not 
toll the statute of limitations. Kirby v. Knoxville News- 
Sentinel, 665 S.W.2d 709, 1984 Tenn. LEXIS 740 (Tenn. 
1984). 

Settlement in tort action was not a voluntary payment by 
or on behalf of the employer and did not toll the one-year 
statute of limitations. Kirby v. Knoxville News-Sentinel, 665 
S.W.2d 709, 1984 Tenn. LEXIS 740 (Tenn. 1984). 

Incapacitation pay and medical expenses paid by the 
federal government and medicaid benefits paid by the state 
government are not “voluntary payments of compensation”, 
which tolls the one-year statute of limitations in T.C.A. 
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§ 50-6-203. Carpenter v. State, 838 S.W.2d 525, 1992 
Tenn. LEXIS 568 (Tenn. 1992). 


21. Voluntary Termination. 

Action was not time barred where permanent disability 
did not manifest itself until almost 20 years after the 
employer-employee relationship, which was the basis for 
liability, had been voluntarily terminated by the employee to 
seek other employment. Oliver v. State, 762 S.W.2d 562, 
1988 Tenn. LEXIS 250 (Tenn. 1988). 


22. Revival. 

While it is true that the voluntary payment of medical 
expenses tolls the statute of limitations until the last 
payment is made, it is also true that the voluntary payment 
of benefits after the statute of limitations has expired does 
not revive the employee’s cause of action. Ogden v. Matrix 
Vision of Williamson County, Inc., 838 S.W.2d 528, 1992 
Tenn. LEXIS 569 (Tenn. 1992). 


23. Claim Barred. 

The plaintiffs claim was barred by the one-year statute 
of limitations contained in T.C.A. § 50-6-203. Ogden v. 
Matrix Vision of Williamson County, Inc., 838 S.W.2d 528, 
1992 Tenn. LEXIS 569 (Tenn. 1992). 

The statute of limitations, T.C.A. § 50-6-203, ran one 
year after employer ceased making payments; the employ- 
er’s single payment almost two years after the expiration of 
the statute of limitations did not revive the employee’s claim 
as there was a greater than one-year gap between 
voluntary medical payments, and the employee’s second 
complaint, filed two years after the statute of limitations ran, 
was time-barred. Dye v. Witco Corp., 216 S.W.3d 317, 2007 
Tenn. LEXIS 226 (Tenn. 2007). 


24. Claim Not Barred. 

Because employee’s doctor consistently provided advice 
regarding employee’s hearing loss and because employee 
never received any warnings to avoid exposure to loud 
noise, employee neither knew nor should have known that 
he sustained a compensable injury until the day before trial; 
therefore, the statute of limitations had not expired. Ferrell 
v. Cigna Prop. & Cas. Ins. Co., 33 S.W.3d 731, 2000 Tenn. 
LEXIS 686 (Tenn. 2000). 

Limitations period did not bar an employee’s claim for 
workers’ compensation benefits because the evidence did 
not preponderate against the trial court’s finding that an 
employee could not have reasonably known or discovered 
that his post-traumatic stress disorder symptoms were 
related to work activities until his diagnosis. Gerdau Ameri- 
steel, Inc. v. Ratliff, 368 S.W.3d 503, 2012 Tenn. LEXIS 401 
(Tenn. June 7, 2012). 


25. Exhaustion of Administrative Remedies. 

When the time stamp on an employee’s complaint 
seeking workers’ compensation benefits was two minutes 
earlier than the time stamp on a benefit review conference 
report (report), a trial court had no jurisdiction to consider 
the complaint because (1) T.C.A. § 50-6-225(a)(2)(A) re- 
quired the parties to exhaust the benefit review process 
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before seeking judicial review, (2) while the statute did not 
state exactly when a benefit review conference was 
deemed exhausted, Tenn. Comp. R. & Regs. 0800-2-5-.09 
stated the date and time noted on the report determined 
when that process was exhausted, (3) this regulation had 
the force of law, since the legislature authorized the division 
of workers’ compensation to create a benefit review con- 
ference process in T.C.A. § 50-6-233(a)(3) and (c)(2), and 
(4) extrinsic evidence could not be used to impeach the time 
stamp on the complaint, absent fraud, inevitable accident, 
or surprise, which were not shown, as that time stamp was 
unambiguous, so the complaint was filed before the time 
noted on the report, and, as a result, the complaint did not 
invoke the trial court’s jurisdiction. Word v. Metro Air Servs., 
377 S.W.3d 671, 2012 Tenn. LEXIS 510 (Tenn. Aug. 21, 
2012). 

When a trial court’s subject matter jurisdiction over a 
workers’ compensation case, pursuant to T.C.A. § 50-6- 
225(a)(2)(A), is premised on the issuance of a benefit 
review report (report), as specified by Tenn. Comp. R. 
§ Regs. 0800-2-5-.09(1), a complaint may not be filed until 
the time noted on the report, and, when a complaint bears 
an unambiguous time stamp, the complaint shall be 
deemed filed at the time indicated, and the time stamp may 
not be impeached by extrinsic evidence. Word v. Metro Air 
Servs., 377 S.W.3d 671, 2012 Tenn. LEXIS 510 (Tenn. Aug. 
21, 2012). 

Trial court lacked subject matter jurisdiction over a 
workers’ compensation complaint since an employee failed 
to exhaust her administrative remedies as required by 
T.C.A. §§ 50-6-203(a) and 50-6-225(a)(1) as she bypassed 
the benefit review conference process after the Tennessee 
Department of Labor (TDOL) did not act promptly on her 
request for assistance under T.C.A. § 50-6-238; the em- 
ployee had alternatives other than filing suit to prompt 
TDOL to act, including additional contact with the specialist, 
contact with the Administration of the Tennessee Division of 
Workers Compensation, or, as a last resort, filing a 
mandamus action. Chapman v. Davita, Inc., 380 S.W.3d 
710, 2012 Tenn. LEXIS 643 (Tenn. Sept. 21, 2012). 

Although the Tennessee Workers’ Compensation Act, 
T.C.A. § 50-6-101 et seq., was a remedial statute and was 
to be equitably construed under T.C.A. § 50-6-116, an 
employee’s administrative remedies were not effectively 
exhausted for T.C.A. §§ 50-6-203(a) and 50-6-225(a)(1) 
purposes by the Tennessee Department of Labor’s long 
period of inaction on the employee’s request for assistance 
under T.C.A. § 50-6-238. Chapman v. Davita, Inc., 380 
S.W.3d 710, 2012 Tenn. LEXIS 643 (Tenn. Sept. 21, 2012). 

Parties did not seek court approval under T.C.A. § 50- 
6-206(a) and could not have proceeded under subsection 
(b) because, at all times relevant to the appeal, subsection 
(b) applied only to settlements not providing for future 
medical benefits, among other restrictions. Because the 
parties succeeded in reaching a mediated settlement, as 
evidenced by a signed document executed by the proper 
parties, the benefit review conference process was plainly 
exhausted. Furlough v. Spherion Atl. Workforce, LLC, 397 
S.W.3d 114, 2013 Tenn. LEXIS 204 (Tenn. Feb. 22, 2013). 


compensation statutes. 119 A.L.R. 1158. 
Date of accident or date when injury becomes manifest 
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as time from which period for filing claim commences to run. 
108 A.L.R. 316. 

Effect of fraud to toll the period for bringing actions to 
enforce workmen’s compensation benefits. 15 A.L.R.2d 
500. 

Effect of injured employee’s proceeding for workmen’s 
compensation benefits on running of statute of limitations 
governing action for personal injury arising from same 
incident. 71 A.L.R.3d 849. 

Failure or delay with respect to filing or reporting 
requirements as ground for denial of unemployment com- 
pensation benefits. 97 A.L.R.2d 752. 

Limitation of time for filing claim under workmen's 
compensation as jurisdictional. 78 A.L.R. 1294. 

Occupational or industrial disease, when prescriptive 
period begins to run in case of. 86 A.L.R. 572. 

Payments, or furnishing medical or hospital services, or 
burial, by employer or his insurer, to employee after injury 
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as affecting time for filing claim under compensation act. 
144 A.L.R. 606. 

Secondary or deferred class of beneficiaries of death 
benefits, rights of, as affected by failure of one in primary 
Class of beneficiaries, to assert her rights within time limited 
by statute. 105 A.L.R. 1232. 

War.as suspending time for notice or filing of claim under 
Workmen’s Compensation Act. 137 A.L.R. 1465, 140 A.L.R. 
1518, 141 A.L.R. 1511. 

When limitation period begins to run against claim under 
workmen's compensation or occupational diseases act, for 
contracting of disease. 11 A.L.R.2d 277. 

When limitations period begins to run as to claim for 
disability benefits for contracting of disease under workers’ 
compensation or occupational diseases act. 86 A.L.R.5th 
295. 

When time period commences as to claim under work- 
ers’ compensation or occupational diseases act for death of 
worker due to contraction of disease. 100 A.L.R.5th 567. 


50-6-204. Medical treatment, attendance and hospitalization — Re- 


lease of medical records — Reports — Disputes — Reim- 
bursement or payment of expenses — Burial expenses — 
Physical examinations — Pain management — Impair- 
ment ratings. [Applicable to injuries occurring on and 
after July 1, 2014.] 


(a)(1)(A) The employer or the employer’s agent shall furnish, free of charge 
to the employee, such medical and surgical treatment, medicine, medical 
and surgical supplies, crutches, artificial members, and other reasonable 
and necessary apparatus, including prescription eyeglasses and eye wear, 
such nursing services or psychological services as ordered by the attending 
physician and hospitalization, including such dental work made reason- 
ably necessary by accident as defined in this chapter. 

(B) No medical provider shall charge more than ten dollars ($10.00) for 
the first twenty (20) pages or less, and twenty-five cents (25¢) per page for 
each page after the first twenty (20) pages, for any medical reports, 
medical records or documents pertaining to medical treatment or hospi- 
talization of the employee that are furnished pursuant to this subsection 
(a). 

(2)(A) It is the intent of the general assembly that the administration of 
the workers’ compensation system proceed in a timely manner and that 
the parties and the division have reasonable access to the employee’s 
medical records and medical providers that are pertinent to and necessary 
for the efficient resolution of the employee’s workers’ compensation claim 
in a timely manner. To that end, employers or case managers may 
communicate with the employee’s authorized treating physician, orally or 
in writing, and each medical provider shall be required to release the 
records of any employee treated for a work-related injury to both the 
employer and the employee within thirty (30) days after admission or 
treatment. There shall be no implied covenant of confidentiality with 
respect to those records, which will include all written memoranda or 
visual or recorded materials, e-mails and any written materials provided 
to the employee’s authorized treating physician, by case managers, 
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employers, insurance companies, or their attorneys or received from the 

employee’s authorized treating physician. 

(B) For purposes of subdivision (a)(2), “employer” means the employer, 
the employer’s attorney, the employer’s insurance carrier or third party 
administrator, a case manager as authorized by § 50-6-123, or any 
utilization review agent as authorized by § 50-6-124 during the employ- 
ee’s treatment for the claimed workers’ compensation injury. 

(C) If the division becomes involved in the appeal of a utilization review 
issue, then the division is authorized to communicate with the medical 
provider involved in the dispute, either orally or in writing, to permit the 
timely resolution of the issue and shall notify the employee, employer, and 
any attorney representing the employee or employer that they may review 
or copy the documents and responses. Each party requesting copies of 
records shall pay a fee authorized by subdivision (a)(1)(B) prior to the 
division providing the requested copies. 

(D) No relevant information developed in connection with authorized 
medical treatment or an examination provided pursuant to this section for 
which compensation is sought by the employee shall be considered a 
privileged communication, and no medical provider shall incur any 
liability as a result of providing medical information, records, opinions, or 
reports as described in subdivision (a)(2)(C); provided, that the medical 
provider complies with subdivision (a)(2)(C). 

(3)(A)G) The injured employee shall accept the medical benefits afforded 
under this section; provided that in any case when the employee has 
suffered an injury and expressed a need for medical care, the employer 
shall designate a group of three (3) or more independent reputable 
physicians, surgeons, chiropractors or specialty practice groups if avail- 
able in the injured employee’s community or, if not so available, in 
accordance with subdivision (a)(3)(B), from which the injured employee 
shall select one (1) to be the treating physician. 

(ii) When necessary, the treating physician selected in accordance 
with this subdivision (a)(3)(A) shall make referrals to a specialist 
physician, surgeon, or chiropractor and immediately notify the em- 
ployer. The employer shall be deemed to have accepted the referral, 
unless the employer, within three (3) business days, provides the 
employee a panel of three (3) or more independent reputable physicians, 
surgeons, chiropractors or specialty practice groups. In this case, the 
employee may choose a specialist physician, surgeon, chiropractor or 
specialty practice group to provide treatment only from the panel 
provided by the employer. 

(iii) The lability of the employer for the services provided to the 
employee shall be limited to the maximum allowable fees that are 
established in the applicable medical fee schedule adopted pursuant to 
this section. 

(iv) The division shall have authority to waive subdivision 
(a)(3)(A)Gii) when necessary to provide treatment for an injured em- 
ployee. 

(B) If three (3) or more independent reputable physicians, surgeons, 
chiropractors or specialty practice groups are not available in the employ- 
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ee’s community, the employer shall provide a list of three (3) independent 
reputable physicians, surgeons, chiropractors or specialty practice groups, 
within a one hundred (100) mile radius of the employee’s community. 

(C) When the treating physician or chiropractor refers the injured 
employee, the employee shall be entitled to have a second opinion on the 
issue of surgery and diagnosis from a physician or chiropractor from a 
panel of two (2) physicians practicing in the same specialty as the 
physician who recommended the surgery. In cases where the employer has 
provided a panel of specialists pursuant to subdivision (a)(3)(A)(i) of this 
section, the employee may choose one (1) of the two (2) remaining 
specialists to provide a second opinion on the issue of surgery and 
diagnosis. The employee’s decision to obtain a second opinion shall not 
alter the previous selection of the treating physician or chiropractor. 

(D)G) The employer shall provide the applicable panel of physicians or 
chiropractors to the employee in writing on a form prescribed by the 
division, and the employee shall select a physician or chiropractor from 
the panel, sign and date the completed form, and return the form to the 
employer. The employer shall provide a copy of the completed form to 
the employee and shall maintain a copy of the completed form in the 
records of the employer and shall produce a copy of the completed form 
upon request by the division. 

(ii) In any case when the employee has been presented the physician 
selection form but has failed to sign the completed form and return it to 
the employer, the employee’s receipt of treatment from any physician 
provided in the panel after the date the panel was provided shall 
constitute acceptance of the panel and selection of the physician from 
whom the employee received treatment as the treating physician, 
specialist physician, chiropractor or surgeon. 

(E) In all cases where the treating physician has referred the employee 
to a specialist physician, surgeon, chiropractor or specialty practice group, 
the specialist physician, surgeon, or chiropractor to which the employee 
has been referred, or selected by the employee from a panel provided by 
the employer, shall become the treating physician until treatment by the 
specialist physician, surgeon, or chiropractor concludes and the employee 
has been referred back to the treating physician selected by the employee 
from the initial panel provided by the employer under subdivision 
(a)(3)(A). 

(F) In all cases when an employee changes the employee’s community of 
residence after selection of a physician under this subdivision (a)(3), the 
employer shall provide the employee, upon written request, a new panel of 
reputable physicians, surgeons, chiropractors or specialty practice groups, 
as provided in subdivision (a)(3)(A), from which the injured employee shall 
select one (1) to be the treating physician. 

(G) If any physician, surgeon, chiropractor or specialty practice group 
included on a panel provided to an employee under this subsection 
declines to accept the employee as a patient for the purpose of providing 
treatment to the employee for his workers’ compensation injury, the 
employee may either select a physician from the remaining physicians, 
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surgeons or chiropractors included on the initial panel provided to the 
employee pursuant to subdivision (a)(3)(A) or request that the employer 
provide an additional choice of a physician, surgeon, chiropractor or 
specialty practice group to replace the physician, surgeon or chiropractor 
who refused to accept the injured employee as a patient for the purpose of 
treating the employee’s workers’ compensation injury. 

(H) Any treatment recommended by a physician or chiropractor se- 
lected pursuant to this subdivision (a)(3) or by referral, if applicable, shall 
be presumed to be medically necessary for treatment of the injured 
employee. 

(I) Following the adoption of treatment guidelines pursuant to § 50-6- 
124, the presumption of medical necessity for treatment recommended by 
a physician or chiropractor selected pursuant to this subsection or by 
referral, if applicable, shall be rebuttable only by clear and convincing 
evidence demonstrating that the recommended treatment substantially 
deviates from, or presents an unreasonable interpretation of, the treat- 
ment guidelines. 

(4) [Deleted by 2013 amendment, effective July 1, 2014.] 

(5) [Deleted by 2013 amendment, effective July 1, 2014.] 

(6)(A) When an injured worker is required by the worker’s employer to 
travel to an authorized medical provider or facility located outside a radius 
of fifteen (15) miles from the insured worker’s residence or workplace, 
then, upon request, the employee shall be reimbursed for reasonable 
travel expenses. The injured employee’s travel reimbursement shall be 
calculated based on a per mile reimbursement rate, as defined in subdi- 
vision (a)(6)(B), times the total round trip mileage as measured from the 
employee’s residence or workplace to the location of the medical provider’s 
facility. The definition of community as contemplated by this subdivision 
(a)(6)(A) shall apply only for the purposes of this section. 

(B) The per mile reimbursement rate for the injured employee shall be 
no less than the mileage allowance authorized for state employees who 
have been authorized to use personally owned vehicles in the performance 
of their duties. This minimum per mile reimbursement rate shall be based 
on the last published comprehensive travel regulations promulgated by 
the department of finance and administration. | 

(b)(1) Where the nature of the injury or occupational disease, as defined in 

§ 50-6-102, is such that it does not disable the employee but reasonably 

requires medical, surgical, psychological or dental treatment or care, medi- 

cine, surgery, dental and psychological treatment, medicine, medical and 
surgical supplies, crutches, artificial members, and other apparatus shall be 
furnished by the employer. 

(2) [Deleted by 2013 amendment, effective July 1, 2014.] 

(c) In case death results from the injury or occupational disease, as defined 
in § 50-6-102, the employer shall, in addition to the medical services, etc., 
referred to in subsections (a) and (b), pay the burial expenses of the deceased 
employee, not exceeding seven thousand five hundred dollars ($7,500). If the 
deceased employee leaves no dependents entitled to compensation under this 
chapter, the employer shall pay to the employee’s estate the additional benefits 
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provided in § 50-6-209(b)(2) and (3), and shall also be liable for the medical 
and hospital services and burial expenses provided for in this section. 
(d)(1) The injured employee must submit to examination by the employer’s 
physician at all reasonable times if requested to do so by the employer, but 
the employee shall have the right to have the employee’s own physician 
present at the examination, in which case the employee shall be liable to the 
employee’s physician for that physician’s services. 

(2) Any medical report submitted to the employer based upon the exami- 
nation, or a true copy of the report, shall be furnished by the employer to the 
employee upon request; provided, that the employer may, in the employer’s 
discretion, furnish the report to the attorney for the employee or to a member 
of the employee’s family. 

(3) [Deleted by 2013 amendment, effective July 1, 2014.] 

(4) The employer shall pay for the services of the physician making the 
examination at the instance of the employer. 

(5) When a dispute as to the degree of medical impairment exists, either 
party may request an independent medical examiner from the administra- 
tor’s registry. If the parties are unable to mutually agree on the selection of 
an independent medical examiner from the administrator’s registry, it shall 
be the responsibility of the employer to provide a written request to the 
administrator for assignment of an independent medical examiner with a 
copy of the notice provided to the other party. Upon receipt of the written 
request, the administrator shall provide the names of three (3) independent 
medical examiners chosen at random from the registry. No physician may 
serve as an independent medical examiner in a case and serve on any panel 
of providers selected under this section for the employer involved in such 
case. The administrator shall immediately notify the parties by facsimile or 
e-mail when the list of independent medical examiners has been assigned to 
a matter, but in any event the notification shall be made within five (5) 
business days of the date of the request. The employer may strike one (1) 
name from the list, with the rejection made and communicated to the other 
party by facsimile or e-mail no later than the third business day after the 
date on which notification of the list is provided. The employee shall select a 
physician to perform the independent medical examination from the remain- 
ing physicians on the list. All costs and fees for an independent medical 
examination and report made pursuant to this subdivision (d)(5) shall be 
paid by the employer. The written opinion as to the permanent impairment 
rating given by the independent medical examiner pursuant to this subdi- 
vision (d)(5) shall be presumed to be the accurate impairment rating; 
provided, however, that this presumption may be rebutted by clear and 
convincing evidence to the contrary. 

(6) The administrator shall establish by rule, in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, an 
independent medical examiners registry. The administrator shall establish 
qualifications for the independent medical examiners, including continuing 
education and peer review requirements, with the advice of the Tennessee 
Medical Association and the advisory council on workers’ compensation, 
established by § 50-6-121. The rules established shall include, but not be 
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limited to, qualifications and procedures for submission of an application for 

inclusion on the registry, procedures for the review and maintenance of the 

registry, and procedures for assignment that ensures that the composition of 
the panels is random. 

(7) Whenever the nature of the injury is such that specialized medical 
attention is required or indicated and the specialized medical attention is 
not available in the community in which the injured employee resides, the 
injured employee can be required to go, at the request of and at the expense 
of the employer, to the nearest location at which the specialized medical 
attention is available. 

(8) Ifthe injured employee refuses to comply with any reasonable request 
for examination or to accept the medical or specialized medical services that 
the employer is required to furnish under this chapter, the injured employ- 
ee’s right to compensation shall be suspended and no compensation shall be 
due and payable while the injured employee continues to refuse. 

(9) For accidents or injuries occurring on or after July 1, 2005, in case of 
a dispute as to the injury, other than disputes as to the degree of medical 
impairment, the court may, at the instance of either party or on its own 
motion, appoint a neutral physician of good standing and ability to make an 
examination of the injured person and report the physician’s findings to the 
court, the expense of which examination shall be borne equally by the 
parties. 

(e) In all death claims where the cause of death is obscure or is disputed, any 
interested party may require an autopsy, the cost of which is to be borne by the 
party demanding the autopsy. 

(f) Any physician whose services are furnished or paid for by the employer 
and who treats or makes or is present at any examination of an injured 
employee may be required to testify as to any knowledge acquired by the 
physician in the course of the treatment or examination as the treatment or 
examination relates to the injury or disability arising therefrom. 

(g)(1) If an emergency, or on account of the employer’s failure or refusal to 
provide the medical care and services required by this law, the injured 
employee or the injured employee’s dependents may provide the medical 
care and services, and the cost of the medical care and services, not 
exceeding three hundred dollars ($300), shall be borne by the employer; 
provided, that the pecuniary liability of the employer shall be limited to the 
charges for the service that prevail in the community where the services are 
rendered. 

(2)(A) If an employer does not provide medical care and treatment, 

medical services or medical benefits, or both, that an employee contends 

should be provided as a result of a judgment or decree entered by a 

workers’ compensation judge following a workers’ compensation trial or as 

a result of a workers’ compensation settlement agreement, either the 

employee or the employer, or the attorney for the employee or employer, 

shall request the assistance of a workers’ compensation mediator to 
determine whether such medical care and treatment, medical services or 
medical benefits, or both, are appropriate by filing a petition for benefit 
determination and participating in alternative dispute resolution as 
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provided in § 50-6-236. If the parties do not resolve the dispute by 
agreement, either party may file a request for a hearing and submit the 
dispute to a workers’ compensation judge for resolution after the workers’ 
compensation mediator has issued a dispute certification notice in accor- 
dance with § 50-6-236. 

(B) A workers’ compensation judge shall have the authority to deter- 
mine whether it is appropriate to order the employer or the employer’s 
insurer to provide specific medical care and treatment, medical services or 
medical benefits, or both, to the employee pursuant to a judgment or 
decree entered by a judge following a workers’ compensation trial or 
pursuant to a workers’ compensation settlement agreement approved by a 
workers’ compensation judge pursuant to § 50-6-240. The workers’ com- 
pensation judge’s authority shall include, but is not limited to, the 
authority to order specific medical care and treatment, medical services or 
medical benefits, or both. The authority of a workers’ compensation judge 
to order the provision of benefits under this section shall include authority 
to order specific medical care and treatment, medical services or medical 
benefits, or both for all settlements approved by the department, the 
division, the commissioner, the commissioner’s designee or a workers’ 
compensation specialist, even if the settlement was approved under prior 
law. 

(h) All psychological or psychiatric services available under subdivisions 
(a)(1) and (b)(1) shall be rendered only by psychologists or psychiatrists and 
shall be limited to those ordered upon the referral of physicians authorized 
under subdivision (a)(4). 

(i)(1) The administrator, in consultation with the medical care and cost 
containment committee and the advisory council on workers’ compensation, 
is authorized to establish by rule, in accordance with the Uniform Adminis- 
trative Procedures Act, a comprehensive medical fee schedule and a related 
system that includes, but is not limited to, procedures for review of charges, 
enforcement procedures and appeal hearings to implement the fee schedule. 
In developing the rules, the administrator shall strive to assure the delivery 
of quality medical care in workers’ compensation cases and access by injured 
workers to primary and specialist care while controlling prices and system 
costs. The medical care fee schedule shall be comprehensive in scope and 
shall address fees of physicians and surgeons, hospitals, prescription drugs, 
and ancillary services provided by other health care facilities and providers. 
The administrator may consider any and all reimbursement systems and 
methodologies in developing the fee schedule, except that, in no event shall 
the fee schedule set forth differing rates for reimbursement or conversion 
factors for reimbursement of physical or occupational therapy services based 
or dependent on whether the services are performed in independently-owned 
facilities or physician-affiliated facilities, and shall not otherwise consider 
the physician ownership in the facility providing services. However, differing 
reimbursement rates may be implemented by the administrator upon the 
department’s presentation of state data demonstrating there is a need for 
differing reimbursement rates for physical/occupational therapy services 
and upon the department’s holding a public hearing on the issue. 
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(2) The administrator is authorized to retain experts to assist in the 
development of the fee schedule and related system in accordance with the 
contracting rules of the department of finance and administration. 

(3) The administrator, in consultation with the medical care and cost 
containment committee and the advisory council on workers’ compensation, 
shall review the fee schedules adopted pursuant to this section on an annual 
basis and when appropriate the administrator shall revise the fee schedules 
as necessary. It is the intent of the general assembly that this annual review 
consider, among other factors, the medical consumer price index. 

(4) The comprehensive medical fee schedule adopted pursuant to this 

subsection (i) is not intended to prohibit an employer, trust or pool, or insurer 
from negotiating lower fees in its own medical fee agreements. 
(j)(1) Ifa treating physician determines that pain is persisting for an injured 
or disabled employee beyond an expected period for healing, the treating 
physician may either prescribe, if the physician is a qualified physician as 
defined in subdivision (j)(2)(B), or refer, such injured or disabled employee 
for pain management encompassing pharmacological, nonpharmacological 
and other approaches to manage chronic pain. 

(2)(A) In the event that a treating physician refers an injured or disabled 
employee for pain management, the employee is entitled to a panel of 
qualified physicians as provided in subdivision (a)(4) except that, in light 
of the variation in availability of qualified pain management resources 
across the state, if the office of each qualified physician listed on the panel 
is located not more than one hundred seventy-five (175) miles from the 
injured or disabled employee’s residence or place of employment, then the 
community requirement of subdivision (a)(4) shall not apply for the 
purposes of pain management. 

(B) For the purposes of the panel required by subdivision (j)(2)(A), 
“qualified physician” means an individual licensed to practice medicine or 
osteopathy in this state and: 

(i) Board certified in anesthesiology, neurological surgery, orthopedic 
surgery, radiology or physical medicine and rehabilitation through the: 

(a) American Board of Medical Specialties (ABMS); 
(6) American Osteopathic Association (AOA); or 
(c) Another organization authorized by the administrator; 

(ii) Board certified by an organization listed in subdivision 
(j)(2)(B)()(a)-(c) in a specialty other than a specialty listed in subdivision 
(j)(2)(B)G) and who has completed an ABMS or AOA subspecialty board 
in pain medicine, or completed an Accreditation Council for Graduate 
Medical Education (ACGMA) accredited pain fellowship; or 

(iii) Serving as a clinical instructor in pain management at an 
accredited Tennessee medical training program. 

(3) The injured or disabled employee is not entitled to a second opinion on 
the issue of impairment, diagnosis or prescribed treatment relating to pain 
management. However, on no more than one (1) occasion, if the injured or 
disabled employee submits a request in writing to the employer stating that 
the prescribed pain management fails to meet medically accepted standards, 
then the employer shall initiate and participate in utilization review as 
provided in this chapter for the limited purpose of determining whether the 
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prescribed pain management meets medically accepted standards. 

(4)(A) As a condition of receiving pain management that requires pre- 
scribing Schedule II, III, or IV controlled substances, the injured or 
disabled employee may sign a formal written agreement with the physi- 
cian prescribing the Schedule II, III, or IV controlled substances acknowl- 
edging the conditions under which the injured or disabled employee may 
continue to be prescribed Schedule II, III, or IV controlled substances and 
agreeing to comply with such conditions. 

(B) If the injured or disabled employee violates any of the conditions of 
the agreement on more than one (1) occasion, then: 

(i) The employee’s right to pain management through the prescrip- 
tion of Schedule II, III, or IV controlled substances under this chapter 
shall be terminated and the injured or disabled employee shall no longer 
be entitled under this chapter to the prescription of such substances for 
the management of pain; 

(ii) For injuries occurring on or after July 1, 2012, the violation shall 
be deemed to be misconduct connected with the employee’s employment 
for purposes of § 50-6-241(d); and 

(iii) For injuries occurring on or after July 1, 2012, in the event such 
violation occurs prior to a finding that the injured or disabled employee 
is totally disabled as provided in § 50-6-207(4), through either a 
judgment or decree entered by a court following a workers’ compensa- 
tion trial or a settlement agreement approved pursuant to § 50-6-206 
[See the Compiler’s Notes], the incapacity to work due to lack of pain 
management shall not be considered when determining whether the 
injured employee is entitled to permanent total disability benefits as 
provided in § 50-6-207(4). 

(C) A physician may disclose the employee’s violation of the formal 
written agreement on the physician’s own initiative. Upon request of the 
employer, a physician shall disclose the employee’s violation of the formal 
written agreement as provided in this section. 

(D) The formal written agreement shall include a notice to the em- 
ployee in capitalized, conspicuous lettering on the face of the agreement 
the consequences for violating the terms of the agreement as proviges for 
in this subsection (j). 

(E)G) If an employer terminates an injured or disabled employee’s right 

under this chapter to pain management through the prescription of 

Schedule II, III, or IV controlled substances pursuant to alleged viola- 

tions of the formal agreement as provided in subdivision (j)(4)(B), then 

the employee may file a petition for benefit determination. 

(ii) If an employer or insurer alleges that an injured or disabled 
employee is not entitled to reconsideration under § 50-6-241(d) or 
permanent total disability benefits as provided in § 50-6-207(4) because 
of the employee’s alleged violations of the formal agreement as provided 
in subdivision (j)(4)(B), then a court shall also determine whether such 
violations occurred. 

(5) Prescribing one (1) or more Schedule II, III, or IV controlled sub- 
stances for pain management treatment of an injured or disabled employee 


50-6-204 EMPLOYER AND EMPLOYEE 322 


for a period of time exceeding ninety (90) days from the initial prescription 
of any such controlled substances is considered to be medical care services 
for the purposes of utilization review as provided in this chapter. The 
department is authorized to impose a fee for the administration of an appeal 
process for utilization review under this subdivision (j)(5) and subdivision 
(j)(3). 

(k)(1) All permanent impairment ratings shall be assigned by the treating 
physician or chiropractor. 

(2)(A) The treating physician or chiropractor shall utilize the applicable 

edition of the AMA guides as established by this chapter. 

(B) The medical advisory committee shall, within six (6) months of the 
release of a new edition, conduct an evaluation of the new edition, report 
the committee’s findings to the administrator and recommend to the 
administrator whether the new edition should be designated for applica- 
tion to this chapter. The administrator shall report the committee’s 
findings and recommendation to the general assembly. The AMA guides, 
as defined in § 50-6-102, shall remain in effect until a new edition is 
designated by the general assembly. 

(C) No impairment rating, whether contained in a medical record, 
medical report, including a medical report pursuant to § 50-6-235(c), 
deposition, or oral expert opinion testimony shall be accepted during 
alternative dispute resolution proceedings or be admissible into evidence 
at the trial of a workers’ compensation claim unless the impairment rating 
is based on the applicable edition of the AMA guides or, in cases not 
covered by the AMA guides, an impairment rating by any appropriate 
method used and accepted by the medical community. 

(3) The treating physician or chiropractor shall assign impairment rat- 
ings as a percentage of the body as a whole and shall not consider complaints 
of pain in calculating the degree of impairment, notwithstanding allowances 
for pain provided by the applicable edition of the AMA guides as established 
by this chapter. 

(4) The treating physician or chiropractor shall evaluate the employee for 
purposes of assigning an impairment rating and the employee shall attend 
the evaluation. An employee who fails to attend a scheduled evaluation 
without justifiable cause shall be subject to sanctions up to and including 
dismissal of the employee’s claim for workers’ compensation benefits. 

(5) Scheduling of the evaluation shall occur within time limits and 
according to procedures promulgated by the administrator by rule. 

(6) The treating physician or chiropractor shall complete the evaluation 
and submit an impairment rating report, on a form prescribed by the 
administrator, within time limits imposed by the administrator through the 
promulgation of rules. 

(7) The treating physician’s or chiropractor’s written opinion of the 
injured employee’s permanent impairment rating shall be presumed to be 
the accurate impairment rating. This presumption shall be rebuttable by the 
presentation of contrary evidence that satisfies a preponderance of the 
evidence standard. 
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History. 

Acts 1919, ch. 123, § 25; Shan. Supp., 
§ 3608a174; Code 1932, § 6875; Acts 1941, ch. 
90, § 3; 1943; ch. 117, § 1; 1949,:ch. 227, § 2; 
C. Supp. 1950, § 6875; Acts 1953, ch. 111, § 1; 
1957, ch. 234, § 1; 1959, ch. 62, § 1; 1959, ch. 
172, § 1; 1963, ch. 362, § 3;1967, ch. 313, § 3; 
1971, ch. 134; § 3; 1973, ch: 379, § 4; 1977, ch. 
417, § 1; 1978, ch. 521, § 1; impl. am. Acts 
1980, ch. 534, § 1; Acts 1980, ch. 650, § 1; 
T.C.A. (orig. ed.), § 50-1004; Acts 1983, ch. 194, 
§ 1; 1983, ch. 215, § 1; 1983, ch. 276, § 1; 1984, 
ch. 782, § 1; 1985, ch. 393, § 3; 1986, ch. 792, 
§ 1; 1986, ch. 809,§ 1; 1988, ch. 525, § 3; 1989, 
ch. 210, § 1; 1989, ch. 446, § 1; 1991, ch. 255, 
§ 1; 1996, ch. 790,§ 1; 1997, ch. 198, § 1; 1997, 
ch. 259, § 1; 1997, ch. 533, § 2; 1998, ch. 1024, 
§§ 21, 22; 1999, ch. 225, § 1; 1999, ch. 294, 
§§ 2-5; 1999, ch. 520, § 41; 2000, ch. 990, §§ 1, 
3; 2001, ch. 192, §§ 9, 10; 2001, ch. 246, § 1; 
2003, ch. 359, § 2; 2004, ch. 4383, § 1; 2004, ch. 
962, 8§ 1, 2,5, 13, 24, 46; 2005, ch. 7, § 1; 2005, 
ch. 107, §§ 1, 2; 2005, ch. 188, § 1; 2006, ch. 
90249 1.2004, ches00..8 1. 2007, ch,522,.$ 1: 
2007, ch. 543, § 1; 2008, ch. 835, § 1; 2008, ch. 
1025, § 2; 2009, ch. 486, § 1; 2010, ch. 792, § 1; 
2010, ch. 858, § 1; 2011, ch. 416, § 7; 2012, ch. 
1100, § 3; 2013, ch..282, §§ 1,3; 2013, ch..289, 
8§ 35-43; 2014, ch. 903, § 5. 


Code Commission Notes. The former last 
two sentences of subdivision (d)(6), concerning 
requiring the rules to take effect July 1, 2005, 
with the authority to use public necessity rules 
or emergency rules if necessary, were deleted as 
obsolete by the code commission in 2008. 

Former subdivisions (i)(3)-(5), concerning the 
deadlines for filing proposed rules, commenting 
on the proposed rules, recommendations for 
appropriate legislation, holding public hearings 
and the effective date of the rules, were deleted 
as obsolete by the code commission in 2008. 


Compiler’s Notes. 

Acts 2000, ch. 990, § 3 provided that the 
provisions of the act shall not apply to workers’ 
compensation self-insurer pools established 
pursuant to § 50-6-405(c)(1). 

Acts 2004, ch. 433, § 1 provided that the 
provisions of subdivision (a)(4)(B) shall be re- 
pealed on June 30, 2005. Acts 2005, ch. 107,§ 1 
repealed the provisions of ch. 433, effective May 
4, 2005. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
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savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, 
that §§ 5 and 13 of the act shall apply to 
accidents or injuries occurring on or after July 
1, 2004. Acts 2004, ch. 962, § 51 provided, in 
part, that § 24 of the act shall apply to acci- 
dents or injuries occurring on or after July 1, 
2005. 

Acts 2010, ch. 792, § 3 provided that the act, 
which deleted subdivisions (i)(4)(B)-(D), effec- 
tive January 1, 2011, shall only apply to work- 
ers’ compensation medical provider payments 
made, and an EOR or EOP issued, on or after 
January 1, 2011. 

Acts 2011, ch. 416, § 10 provided that §§ 3-9 
of the act, which amended §§ 50-6-102(12), 
50-6-204(a)(1) and (2), 50-6-206(a)(2) and (b) 
and 50-6-301, shall apply to injuries occurring 
on or after June 6, 2011. 

Acts 2012, ch. 1100, § 5 provided that the 
act, which added subsection (j), shall apply to 
pain management, including the prescription of 
Schedule II, III, or IV controlled substances, 
prescribed on or after July 1, 2012. 

Acts 2018, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 

Acts 20138, ch. 289, § 46, effective July 1, 
2014, amends § 50-6-206, referred to in this 
section, by deleting it in its entirety. However, 
pursuant to § 50-6-101, as amended by Acts 
2013, ch. 289, § 3, effective July 1, 2014, all 
claims having a date of injury prior to July 1, 
2014, shall be governed by prior law. Thus, 
§ 50-6-206 remains in effect as to injuries oc- 
curring prior to July 1, 2014. 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator” or 
“administrator’s” for “commissioner” or “com- 
missioner’s” throughout (d)(5) and (d)(6); and in 
(j)(4)(E)(i), substituted “may file a petition for 
benefit determination.” for “may either file a:” 
at the end of the introductory paragraph, and 
deleted (a) and (b) which read: “(a) Request for 
assistance pursuant to § 50-6-238, if the ben- 
efit review conference requirement has not 
been exhausted, and a workers’ compensation 
specialist shall determine whether such viola- 
tions occurred; or 
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“(b) Petition in a court of proper jurisdiction 
as provided in § 50-6-225, if the benefit review 
conference requirement has been exhausted, 
for a determination of whether such violations 
occurred.” 

The 2013 amendment by ch. 289, effective 
July 1, 2014, deleted (a)(4), (a)(5), (b)(2), and 
(d)(3), which read: “(a)(4)(A) The injured em- 
ployee shall accept the medical benefits af- 
forded under this section; provided, that, except 
as provided in subdivision (a)(4)(B) or (a)(4)(C), 
the employer shall designate a group of three 
(3) or more reputable physicians or surgeons 
not associated together in practice, if available 
in that community, from which the injured 
employee shall have the privilege of selecting 
the operating surgeon and the attending phy- 
sician; and provided, further, that the liability 
of the employer for the services rendered the 
employee shall be limited to the charges that 
are established in the applicable medical fee 
schedule adopted pursuant to this section. 

“(B) If the injury is a back injury, then the 
group of three (3) or more physicians or sur- 
geons required to be designated pursuant to 
subdivision (a)(4)(A) shall be expanded to four 
(4), one (1) of whom must be a doctor of chiro- 
practic; provided, that no more than twelve (12) 
visits to the doctor of chiropractic shall be 
approved per back injury, except upon the ap- 
proval of the employer. The provisions of this 
subdivision (a)(4)(B) shall not apply to state or 
local government employees and shall not ap- 
ply to workers’ compensation self-insurer pools 
established pursuant to § 50-6-405(c)(1). 

“(C) If the injury or illness requires the treat- 
ment of a physician or surgeon who practices 
orthopedic or neuroscience medicine, then the 
employer may appoint a panel of physicians or 
surgeons practicing orthopedic or neuroscience 
medicine required to be designated pursuant to 
subdivision (a)(4)(A) consisting of five (5) phy- 
sicians, with no more than four (4) physicians 
affiliated in practice. 

“(D) In circumstances where an employee is 
offered a treating panel as described in subdi- 
vision (a)(4)(C), the injured employee shall be 
entitled to have a second opinion on the issue of 
surgery, impairment, and a diagnosis from that 
same panel of physicians selected by the em- 
ployer. 

“(E) The employer shall provide the appli- 
cable panel of physicians to the employee in 
writing on a form prescribed by the division, 
and the employee shall document in writing the 
physician the employee has selected and the 
employee shall sign and date the prescribed 
form. The employer shall provide a copy of the 
completed form to the employee and shall 
maintain a copy of the completed form in the 
records of the employer and shall produce a 
copy of the completed form upon request by the 
division. 
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“(a)(5) All cases of dispute as to the value of 
the services shall be determined by the tribunal 
having jurisdiction of the claim of the injured 
employee for compensation. The tribunal may 
also deny payment of physicians’ fees and hos- 
pital charges for failure to submit the reports as 
required in this section. 

“(b)(2) In addition to any attorney fees pro- 
vided for pursuant to § 50-6-226, a court may 
award attorney fees and reasonable costs to 
include reasonable and necessary court re- 
porter expenses and expert witness fees for 
depositions and trials incurred when the em- 
ployer fails to furnish appropriate medical, sur- 
gical and dental treatment or care, medicine, 
medical and surgical supplies, crutches, artifi- 
cial members and other apparatus to an em- 
ployee provided for pursuant to a settlement or 
judgment under this chapter. 

“(d)(3)(A) To provide uniformity and fairness 
for all parties in determining the degree of 
anatomical impairment sustained by the em- 
ployee, a physician, chiropractor or medical 
practitioner who is permitted to give expert 
testimony in a Tennessee court of law and who 
has provided medical treatment to an employee 
or who has examined or evaluated an employee 
seeking workers’ compensation benefits shall 
utilize the applicable edition of the AMA Guides 
as established in § 50-6-102 or, in cases not 
covered by the AMA Guides, an impairment 
rating by any appropriate method used and 
accepted by the medical community. 

“(B) No anatomical impairment or impair- 
ment rating, whether contained in a medical 
record, medical report, including a medical re- 
port pursuant to § 50-6-235(c), deposition or 
oral expert opinion testimony shall be accepted 
during a benefit review conference or be admis- 
sible into evidence at the trial of a workers’ 
compensation matter unless the impairment is 
based on the applicable edition of the AMA 
Guides or, in cases not covered by the AMA 
Guides, an impairment rating by any appropri- 
ate method used and accepted by the medical 
community. 

“(C) In the event of a release of a new edition 
of the American Medical Association Guides to 
the Evaluation of Permanent Impairment, 
American Medical Association, other than the 
edition designated in § 50-6-102(2), the com- 
missioner shall, within six (6) months of the 
release of the new edition, conduct an evalua- 
tion of the new edition and report the commis- 
sioner’s findings and recommendations to the 
general assembly. The AMA guides, as defined 
in § 50-6-102, shall remain in effect until a new 
edition is designated by the general assembly.”; 
in (a)(2), rewrote (A) which read: “It is the 
intent of the general assembly that the admin- 
istration of the workers’ compensation system 
proceed in a timely manner and that the par- 
ties and the department have reasonable access 
to the employee’s medical records and medical 
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providers that are pertinent to and necessary 
for the swift resolution of the employee’s work- 
ers’ compensation claim. Notwithstanding any 
law to the contrary, there shall be no implied 
covenant of confidentiality, prohibition against 
ex parte communications or privacy of medical 
records in the custody of authorized treating 
physicians with respect to case managers, em- 
ployers, or insurance companies, or their attor- 
neys, if these persons comply with subdivision 
(a)(2)(C); provided, however, that the employee, 
or the employee’s attorney, shall be provided 
copies, no later than ten (10) days in advance of 
a deposition of the authorized treating physi- 
cian taken for any purpose or the appearance of 
the authorized treating physician for testi- 
mony, of any and all written memorandum or 
visual or recorded materials, including e-mails 
or other written materials: 

“) Provided to the employee’s authorized 
treating physician by case managers, employ- 
ers, insurance companies, or their attorneys; or 

“(ji) Received from the employee’s authorized 
treating physician.”, and substituted “subdivi- 
sion (a)(2)” for “subdivision (a)(2)(C)” in (B); 
rewrote (a)(2)(C) which read: “To facilitate the 
timely resolution of workers’ compensation 
claims and to facilitate the use of the benefit 
review process established by this chapter, 
there shall be reasonable access to any employ- 
ee’s medical information only by compliance 
with the following: 

“) An employee claiming workers’ compen- 
sation benefits shall provide the employer or 
the division of workers’ compensation with a 
signed, written medical authorization form as 
prescribed by the commissioner; provided, the 
form shall: 

“(a) Be addressed to a specific medical pro- 
vider authorized by the employer pursuant to 
this section; 

“(6) Permit the release of information 
through communication, either orally or in 
writing, as authorized under this subdivision 
(a)(2)(C); and 

“(c) Plainly state in capitalized lettering on 
the face of the document the following lan- 


age: 

“THIS MEDICAL AUTHORIZATION FORM 
ONLY PERMITS THE EMPLOYER OR THE 
DIVISION OF WORKERS’ COMPENSATION 
TO OBTAIN MEDICAL INFORMATION 
THROUGH ORAL OR WRITTEN COMMUNI- 
CATION, INCLUDING, BUT NOT LIMITED 
TO, CHARTS, FILES, RECORDS, AND RE- 
PORTS IN THE POSSESSION OF A MEDI- 
CAL PROVIDER AUTHORIZED BY THE EM- 
PLOYER PURSUANT TO T.C.A. § 50-6-204 
AND A MEDICAL PROVIDER THAT IS REIM- 
BURSED BY THE EMPLOYER FOR THE EM- 
PLOYEE’S TREATMENT; 

“(ji) An employee claiming workers’ compen- 
sation benefits, or the employee’s attorney, 
shall be entitled to obtain medical information, 
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records, opinions, or reports from, or communi- 
cate in writing or in person with, any medical 
provider who has treated or provided medical 
care to the employee; provided, that the em- 
ployee executes and provides the medical pro- 
vider with a properly completed form as de- 
scribed in subdivision (a)(2)(C)(i). 

“(ji1) Any medical provider authorized by the 
employer pursuant to this section and who has 
treated or provided medical care to an em- 
ployee claiming workers’ compensation benefits 
is permitted to communicate, orally or in writ- 
ing, with the employer, or the employer’s attor- 
ney, and shall honor any request by the em- 
ployer for medical information, medical 
records, professional opinions, or medical re- 
ports pertaining to the claimed workers’ com- 
pensation injury. Oral communication may be 
utilized, and includes, but is not limited to, a 
telephone conversation or an in-person meet- 
ing. 

“(iv) If an employee or employer files a re- 
quest for assistance with the department, re- 
questing the department to make a determina- 
tion as to whether the claim is compensable or 
concerning an issue related to medical benefits 
or temporary disability benefits, the depart- 
ment may request, orally or in writing, medical 
information, records, opinions, or reports from 
the medical provider; provided, that: 

“(a) Any response by the medical provider to 
the department’s request shall be in writing; 
and 

“(6) If the department receives documents or 
written responses to any request for informa- 
tion pursuant to this subdivision (a)(2)(C)(iv), 
then the department shall notify the employee, 
the employer and any attorney representing 
the employee or employer within fourteen (14) 
days of receipt of the document or written 
response that such persons may review or copy 
the documents or responses; provided, that the 
requesting party shall pay the copying fee au- 
thorized by subdivision (a)(1)(B) prior to the 
department providing the requested copies; 
and 

“(v) If the department becomes involved in 
the appeal of a utilization review issue, then 
the department is authorized to communicate 
with the medical provider involved in the dis- 
pute either orally or in writing to permit the 
timely resolution of the issue and shall notify 
the employee, employer or any attorney repre- 
senting the employee or employer that they 
may review or copy the documents or re- 
sponses; provided, that the requesting party 
shall pay the copying fee authorized by subdi- 
vision (a)(1)(B) prior to the department provid- 
ing the requested copies.”; rewrote (a)(3) which 
read: 

“Whenever it appears that the amount of 
medical benefits to which the employee may be 
entitled under this section will exceed the 
amount of five thousand dollars ($5,000), the 
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insurer shall file written notice with the divi- 
sion of workers’ compensation, which shall, 
upon receipt of the notice, notify the employer 
that the claim for medical benefits for the 
employee will exceed five thousand dollars 
($5,000).”; rewrote (g)(2) which read: “(A) If an 
employer denies it is required to provide or 
refuses to provide medical care and treatment, 
medical services or medical benefits, or both, 
that an employee contends should be provided 
as a result of a judgment or decree entered by a 
court following a workers’ compensation trial or 
as a result of a workers’ compensation settle- 
ment agreement approved by a court or by the 
commissioner or the commissioner’s designee 
pursuant to § 50-6-206, either the employee or 
the employer, or the attorney for the employee 
or employer, may request the assistance of a 
workers’ compensation specialist to determine 
whether such medical care and treatment, 
medical services or medical benefits, or both, 
are appropriate by filing with the division a 
form prescribed for that purpose by the com- 
missioner. 

“(B) A workers’ compensation specialist shall 
have the authority to determine whether it is 
appropriate to order the employer or the em- 
ployer’s insurer to provide specific medical care 
and treatment, medical services or medical 
benefits, or both, to the employee pursuant to a 
judgment or decree entered by a court following 
a workers’ compensation trial or pursuant to a 
workers’ compensation settlement agreement 
approved by a court or by the commissioner or 
the commissioner’s designee pursuant to § 50- 
6-206. The specialist’s authority shall include, 
but is not limited to, the authority to order 
specific medical care and treatment, medical 
services or medical benefits, or both, and any 
authority granted to a specialist by § 50-6- 
238(a)(3). The specialist’s authority shall also 
include any authority granted to a court by 
subdivision (b)(2), to award attorney fees and 
reasonable costs that include reasonable and 
necessary court reporter expenses and expert 
witness fees for depositions. 

“(C) Upon receipt of the request for assis- 
tance, the specialist shall review the available 
information and then, after such review, enter 
an order, on a form prescribed by the commis- 
sioner, in accord with the following: 

“(i) If the employer, or the employer’s insurer, 
agrees it will provide medical care and treat- 
ment, medical services or medical benefits, or 
both, requested by the employee, the specialist 
shall issue an agreed order specifying the medi- 
cal care and treatment to be provided by the 
employer and if the employer fails to comply 
with the agreed order, the specialist shall enter 
an order directing the employer or the employ- 
er’s insurer to provide specific medical care and 
treatment; and 

“(ii) If the employer does not agree to provide 
the medical care and treatment at issue, the 
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specialist shall enter an order as to whether the 
employer shall provide medical care and treat- 
ment, medical services or medical benefits, or 
both, to the employee, and if so, the specific 
medical care and treatment, medical services or 
medical benefits, or both, that shall be provided 
to the employee. 

“(D) If either the employee or the employer 
disagrees with the order entered by the special- 
ist pursuant to subdivision (g)(2)(C)@i), the 
following shall apply: 

“(i) If the request for assistance involved a 
request for medical care or treatment pursuant 
to a court judgment or decree following a trial of 
the underlying workers’ compensation claim, 
then either the employer or the employee may 
appeal the specialist’s order to the original 
court that issued the judgment or decree. The 
parties shall attach a copy of the specialist’s 
order to any request for review that is filed in 
the original court; however, any review by the 
original court shall be de novo; and 

“Gi) If the request for assistance involved a 
request for medical care and treatment pursu- 
ant to a settlement approved by a court of 
competent jurisdiction or by the commissioner 
or the commissioner’s designee pursuant to 
§ 50-6-206, and either the employee or the 
employer disagrees with the order of the spe- 
cialist, the aggrieved party may request admin- 
istrative review pursuant to § 50-6-238(d) and 
all provisions of § 50-6-238(d) shall apply to 
the request. If administrative review is not 
requested, the order of the specialist shall be 
considered a final order for administrative pur- 
poses. If administrative review is requested, 
the order of the administrator or administra- 
tor’s designee shall be considered a final order 
for administrative purposes, if not otherwise 
stated in the order.”; and added (k). 

The 2014 amendment, in (a)(3)(C), as that 
subdivision was amended by Acts 2013, ch. 289, 
substituted “from a panel of two (2) physicians 
practicing in the same specialty as the physi- 
cian who recommended the surgery” for “speci- 
fied in the initial panel of physicians provided 
by the employer pursuant to subdivision 
(a)(3)(A)” at the end of the first sentence, and 
added the present second sentence. 


Effective Dates. 

Acts 20138, ch. 282, § 10. July 1, 2014. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 903, § 14. July 1, 2014. 


Cross-References. 
Deponents exempt from subpoena to trial but 
subject to subpoena to deposition, § 24-9-101. 
Depositions by physicians, § 50-6-235. 
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Discontinuance or change in temporary dis- Section to Section References. 


ability benefits by employer, resumption or in- This section is referred to in §§ 49-11-606, 
crease of benefits, § 50-6-234. 50-6-102, 50-6-122, 50-6-205, 50-6-207, 50-6- 

Period and maximum amount of compensa- 208, 50-6-234, 50-6-241, 63-2-102, 63-6-602, 68- 
tion, § 50-6-205. 11-304. 


50-6-204. Medical treatment, attendance and hospitalization — Release of medical records 
— Reports — Disputes — Reimbursement or payment of expenses — Burial 
expenses — Physical examinations — Pain management. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a)(1}(A) The employer or the employer’s agent shall furnish, free of charge to the employee, 
such medical and surgical treatment, medicine, medical and surgical supplies, crutches, 
artificial members, and other reasonable and necessary apparatus, including prescription 
eyeglasses and eye wear, such nursing services or psychological services as ordered by the 
attending physician and hospitalization, including such dental work made reasonably 
necessary by accident as defined in this chapter. 

(B) No medical provider shall charge more than ten dollars ($10.00) for the first twenty (20) 

pages or less, and twenty-five cents (25¢) per page for each page after the first twenty (20) 
pages, for any medical reports, medical records or documents pertaining to medical treatment 
or hospitalization of the employee that are furnished pursuant to this subsection (a). 
(2)(A) It is the intent of the general assembly that the administration of the workers’ 
compensation system proceed in a timely manner and that the parties and the department 
have reasonable access to the employee’s medical records and medical providers that are 
pertinent to and necessary for the swift resolution of the employee’s workers’ compensation 
claim. Notwithstanding any law to the contrary, there shall be no implied covenant of 
confidentiality, prohibition against ex parte communications or privacy of medical records in 
the custody of authorized treating physicians with respect to case managers, employers, or 
insurance companies, or their attorneys, if these persons comply with subdivision (a)(2)(C); 
provided, however, that the employee, or the employee’s attorney, shall be provided copies, 
no later than ten (10) days in advance of a deposition of the authorized treating physician 
taken for any purpose or the appearance of the authorized treating physician for testimony, 
of any and all written memorandum or visual or recorded materials, including e-mails or other 
written materials: 

(i) Provided to the employee’s authorized treating physician by case managers, 
employers, insurance companies, or their attorneys; or 

(ii) Received from the employee’s authorized treating physician. 

(B) For purposes of subdivision (a)(2)(C), “employer” means the employer, the employer's 
attorney, the employer's insurance carrier or third party administrator, a case manager as 
authorized by § 50-6-123, or any utilization review agent as authorized by § 50-6-124 during 
the employee’s treatment for the claimed workers’ compensation injury. 

(C) To facilitate the timely resolution of workers’ compensation claims and to facilitate the 
use of the benefit review process established by this chapter, there shall be reasonable 
access to any employee’s medical information only by compliance with the following: 

(i) An employee claiming workers’ compensation benefits shall provide the employer or 
the division of workers’ compensation with a signed, written medical authorization form as 
prescribed by the commissioner; provided, the form shall: 

(a) Be addressed to a specific medical provider authorized by the employer pursuant 
to this section; 
(b) Permit the release of information through communication, either orally or in 
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writing, as authorized under this subdivision (a)(2)(C); and 
(c) Plainly state in capitalized lettering on the face of the document the following 
language: 

THIS MEDICAL AUTHORIZATION FORM ONLY PERMITS THE EMPLOYER OR 
THE DIVISION OF WORKERS’ COMPENSATION TO OBTAIN MEDICAL INFOR- 
MATION THROUGH ORAL OR WRITTEN COMMUNICATION, INCLUDING, BUT 
NOT LIMITED TO, CHARTS, FILES, RECORDS, AND REPORTS IN THE POSSES- 
SION OF A MEDICAL PROVIDER AUTHORIZED BY THE EMPLOYER PURSUANT 
TO T.C.A. § 50-6-204 AND A MEDICAL PROVIDER THAT IS REIMBURSED BY THE 
EMPLOYER FOR THE EMPLOYEE’S TREATMENT; 

(ii) An employee claiming workers’ compensation benefits, or the employee's attorney, 
shall be entitled to obtain medical information, records, opinions, or reports from, or 
communicate in writing or in person with, any medical provider who has treated or provided 
medical care to the employee; provided, that the employee executes and provides the 
medical provider with a properly completed form as described in subdivision (a)(2)(C)(i). 

(iii) Any medical provider authorized by the employer pursuant to this section and who 
has treated or provided medical care to an employee claiming workers’ compensation 
benefits is permitted to communicate, orally or in writing, with the employer, or the 
employer's attorney, and shall honor any request by the employer for medical information, 
medical records, professional opinions, or medical reports pertaining to the claimed 
workers’ compensation injury. Oral communication may be utilized, and includes, but is not 
limited to, a telephone conversation or an in-person meeting. 

(iv) If an employee or employer files a request for assistance with the department, 
requesting the department to make a determination as to whether the claim is 
compensable or concerning an issue related to medical benefits or temporary disability 
benefits, the department may request, orally or in writing, medical information, records, 
Opinions, or reports from the medical provider; provided, that: 

(a) Any response by the medical provider to the department’s request shall be in 
writing; and 

(b) If the department receives documents or written responses to any request for 
information pursuant to this subdivision (a)(2)(C)(iv), then the department shall notify the 
employee, the employer and any attorney representing the employee or employer within 
fourteen (14) days of receipt of the document or written response that such persons may 
review or copy the documents or responses; provided, that the requesting party shall 
pay the copying fee authorized by subdivision (a)(1)(B) prior to the department providing 
the requested copies; and 

(v) If the department becomes involved in the appeal of a utilization review issue, then 
the department is authorized to communicate with the medical provider involved in the 
dispute either orally or in writing to permit the timely resolution of the issue and shall notify 
the employee, employer or any attorney representing the employee or employer that they 
may review or copy the documents or responses; provided, that the requesting party shall 
pay the copying fee authorized by subdivision (a)(1)(B) prior to the department providing 
the requested copies. 

(D) No relevant information developed in connection with authorized medical treatment or 
an examination provided pursuant to this section for which compensation is sought by the 
employee shall be considered a privileged communication, and no medical provider shall 
incur any liability as a result of providing medical information, records, opinions, or reports as 
described in subdivision (a)(2)(C); provided, that the medical provider complies with 
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subdivision (a)(2)(C). 

(3) Whenever it appears that the amount of medical benefits to which the employee may be 
entitled under this section will exceed the amount of five thousand dollars ($5,000), the insurer 
shall file written notice with the division of workers’ compensation, which shall, upon receipt of 
the notice, notify the employer that the claim for medical benefits for the employee will exceed 
five thousand dollars ($5,000). 

(4)(A) The injured employee shall accept the medical benefits afforded under this section; 
provided, that, except as provided in subdivision (a)(4)(B) or (a)(4)(C), the employer shall 
designate a group of three (3) or more reputable physicians or surgeons not associated 
together in practice, if available in that community, from which the injured employee shall have 
the privilege of selecting the operating surgeon and the attending physician; and provided, 
further, that the liability of the employer for the services rendered the employee shall be 
limited to the charges that are established in the applicable medical fee schedule adopted 
pursuant to this section. 

(B) If the injury is a back injury, then the group of three (3) or more physicians or surgeons 
required to be designated pursuant to subdivision (a)(4)(A) shall be expanded to four (4), one 
(1) of whom must be a doctor of chiropractic; provided, that no more than twelve (12) visits 
to the doctor of chiropractic shall be approved per back injury, except upon the approval of 
the employer. The provisions of this subdivision (a)(4)(B) shall not apply to state or local 
government employees and shall not apply to workers’ compensation self-insurer pools 
established pursuant to § 50-6-405(c)(1). 

(C) If the injury or illness requires the treatment of a physician or surgeon who practices 
orthopedic or neuroscience medicine, then the employer may appoint a panel of physicians 
Or surgeons practicing orthopedic or neuroscience medicine required to be designated 
pursuant to subdivision (a)(4)(A) consisting of five (5) physicians, with no more than four (4) 
physicians affiliated in practice. 

(D) In circumstances where an employee is offered a treating panel as described in 
subdivision (a)(4)(C), the injured employee shall be entitled to have a second opinion on the 
issue of surgery, impairment, and a diagnosis from that same panel of physicians selected by 
the employer. 

(E) The employer shall provide the applicable panel of physicians to the employee in 
writing on a form prescribed by the division, and the employee shall document in writing the 
physician the employee has selected and the employee shall sign and date the prescribed 
form. The employer shall provide a copy of the completed form to the employee and shall 
maintain a copy of the completed form in the records of the employer and shall produce a 
copy of the completed form upon request by the division. 

(5) All cases of dispute as to the value of the services shall be determined by the tribunal 
having jurisdiction of the claim of the injured employee for compensation. The tribunal may also 
deny payment of physicians’ fees and hospital charges for failure to submit the reports as 
required in this section. 

(6)(A) When an injured worker is required by the worker's employer to travel to an authorized 
medical provider or facility located outside a radius of fifteen (15) miles from the insured 
worker's residence or workplace, then, upon request, the employee shall be reimbursed for 
reasonable travel expenses. The injured employee’s travel reimbursement shall be calculated 
based on a per mile reimbursement rate, as defined in subdivision (a)(6)(B), times the total 
round trip mileage as measured from the employee’s residence or workplace to the location 
of the medical provider's facility. The definition of community as contemplated by this 
subdivision (a)(6)(A) shall apply only for the purposes of this section. 
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(B) The per mile reimbursement rate for the injured employee shall be no less than the 
mileage allowance authorized for state employees who have been authorized to use 
personally owned vehicles in the performance of their duties. This minimum per mile 
reimbursement rate shall be based on the last published comprehensive travel regulations 
promulgated by the department of finance and administration. 

(b)(1) Where the nature of the injury or occupational disease, as defined in § 50-6-102, is such 

that it does not disable the employee but reasonably requires medical, surgical, psychological 

or dental treatment or care, medicine, surgery, dental and psychological treatment, medicine, 
medical and surgical supplies, crutches, artificial members, and other apparatus shall be 
furnished by the employer. 

(2) In addition to any attorney fees provided for pursuant to § 50-6-226, a court may award 
attorney fees and reasonable costs to include reasonable and necessary court reporter 
expenses and expert witness fees for depositions and trials incurred when the employer fails to 
furnish appropriate medical, surgical and dental treatment or care, medicine, medical and 
surgical supplies, crutches, artificial members and other apparatus to an employee provided for 
pursuant to a settlement or judgment under this chapter. 

(c) In case death results from the injury or occupational disease, as defined in § 50-6-102, the 
employer shall, in addition to the medical services, etc., referred to in subsections (a) and (b), pay 
the burial expenses of the deceased employee, not exceeding seven thousand five hundred dollars 
($7,500). If the deceased employee leaves no dependents entitled to compensation under this 
chapter, the employer shall pay to the employee’s estate the additional benefits provided in 
§ 50-6-209(b)(2) and (3), and shall also be liable for the medical and hospital services and burial 
expenses provided for in this section. 

(d)(1) The injured employee must submit to examination by the employer's physician at all 

reasonable times if requested to do so by the employer, but the employee shall have the right 

to have the employee’s own physician present at the examination, in which case the employee 
shall be liable to the employee’s physician for that physician’s services. 

(2) Any medical report submitted to the employer based upon the examination, or a true copy 
of the report, shall be furnished by the employer to the employee upon request; provided, that 
the employer may, in the employer's discretion, furnish the report to the attorney for the 
employee or to a member of the employee's family. 

(3)(A) To provide uniformity and fairness for all parties in determining the degree of 

anatomical impairment sustained by the employee, a physician, chiropractor or medical 

practitioner who is permitted to give expert testimony in a Tennessee court of law and who 
has provided medical treatment to an employee or who has examined or evaluated an 
employee seeking workers’ compensation benefits shall utilize the applicable edition of the 

AMA Guides as established in § 50-6-102 or, in cases not covered by the AMA Guides, an 

impairment rating by any appropriate method used and accepted by the medical community. 

(B) No anatomical impairment or impairment rating, whether contained in a medical 
record, medical report, including a medical report pursuant to § 50-6-235(c), deposition or 
oral expert opinion testimony shall be accepted during a benefit review conference or be 
admissible into evidence at the trial of a workers’ compensation matter unless the impairment 
is based on the applicable edition of the AMA Guides or, in cases not covered by the AMA 
Guides, an impairment rating by any appropriate method used and accepted by the medical 
community. 

(C) In the event of a release of a new edition of the American Medical Association Guides 
to the Evaluation of Permanent Impairment, American Medical Association, other than the 
edition designated in § 50-6-102(2), the commissioner shall, within six (6) months of the 
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release of the new edition, conduct an evaluation of the new edition and report the 

commissioner's findings and recommendations to the general assembly. The AMA guides, as 

defined in § 50-6-102, shall remain in effect until a new edition is designated by the general 
assembly. 

(4) The employer shall pay for the services of the physician making the examination at the 
instance of the employer. 

(5) When a dispute as to the degree of medical impairment exists, either party may request 
an independent medical examiner from the commissioner's registry. If the parties are unable to 
mutually agree on the selection of an independent medical examiner from the commissioner's 
registry, it shall be the responsibility of the employer to provide a written request to the 
commissioner for assignment of an independent medical examiner with a copy of the notice 
provided to the other party. Upon receipt of the written request, the commissioner shall provide 
the names of three (3) independent medical examiners chosen at random from the registry. No 
physician may serve as an independent medical examiner in a case and serve on any panel of 
providers selected under this section for the employer involved in such case. The commissioner 
shall immediately notify the parties by facsimile or e-mail when the list of independent medical 
examiners has been assigned to a matter, but in any event the notification shall be made within 
five (5) business days of the date of the request. The employer may strike one (1) name from 
the list, with the rejection made and communicated to the other party by facsimile or e-mail no 
later than the third business day after the date on which notification of the list is provided. The 
employee shall select a physician to perform the independent medical examination from the 
remaining physicians on the list. All costs and fees for an independent medical examination and 
report made pursuant to this subdivision (d)(5) shall be paid by the employer. The written opinion 
as to the permanent impairment rating given by the independent medical examiner pursuant to 
this subdivision (d)(5) shall be presumed to be the accurate impairment rating; provided, 
however, that this presumption may be rebutted by clear and convincing evidence to the 
contrary. 

(6) The commissioner shall establish by rule, in accordance with the provisions of the 
Uniform Administrative Procedures Act, compiled title 4, chapter 5, an independent medical 
examiners registry. The commissioner shall establish qualifications for the independent medical 
examiners, including continuing education and peer review requirements, with the advice of the 
Tennessee Medical Association and the advisory council on workers’ compensation, established 
by § 50-6-121. The rules established shall include, but not be limited to, qualifications and 
procedures for submission of an application for inclusion on the registry, procedures for the 
review and maintenance of the registry, and procedures for assignment that ensures that the 
composition of the panels is random. 

(7) Whenever the nature of the injury is such that specialized medical attention is required 
or indicated and the specialized medical attention is not available in the community in which the 
injured employee resides, the injured employee can be required to go, at the request of and at 
the expense of the employer, to the nearest location at which the specialized medical attention 
is available. 

(8) If the injured employee refuses to comply with any reasonable request for examination or 
to accept the medical or specialized medical services that the employer is required to furnish 
under this chapter, the injured employee’s right to compensation shall be suspended and no 
compensation shall be due and payable while the injured employee continues to refuse. 

(9) For accidents or injuries occurring on or after July 1, 2005, in case of a dispute as to the 
injury, other than disputes as to the degree of medical impairment, the court may, at the instance 
of either party or on its own motion, appoint a neutral physician of good standing and ability to 
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make an examination of the injured person and report the physician’s findings to the court, the 
expense of which examination shall be borne equally by the parties. 
(e) In all death claims where the cause of death is obscure or is disputed, any interested party 
may require an autopsy, the cost of which is to be borne by the party demanding the autopsy. 
(f) Any physician whose services are furnished or paid for by the employer and who treats or 
makes or is present at any examination of an injured employee may be required to testify as to 
any knowledge acquired by the physician in the course of the treatment or examination as the 
treatment or examination relates to the injury or disability arising therefrom. 
(g)(1) If an emergency, or on account of the employer's failure or refusal to provide the medical 
care and services required by this law, the injured employee or the injured employee’s 
dependents may provide the medical care and services, and the cost of the medical care and 
services, not exceeding three hundred dollars ($300), shall be borne by the employer; provided, 
that the pecuniary liability of the employer shall be limited to the charges for the service that 
prevail in the community where the services are rendered. 
(2)(A) If an employer denies it is required to provide or refuses to provide medical care and 
treatment, medical services or medical benefits, or both, that an employee contends should 
be provided as a result of a judgment or decree entered by a court following a workers’ 
compensation trial or as a result of a workers’ compensation settlement agreement approved 
by a court or by the commissioner or the commissioner's designee pursuant to § 50-6-206, 
either the employee or the employer, or the attorney for the employee or employer, may 
request the assistance of a workers’ compensation specialist to determine whether such 
medical care and treatment, medical services or medical benefits, or both, are appropriate by 
filing with the division a form prescribed for that purpose by the commissioner. 

(B) A workers’ compensation specialist shall have the authority to determine whether it is 
appropriate to order the employer or the employer's insurer to provide specific medical care 
and treatment, medical services or medical benefits, or both, to the employee pursuant to a 
judgment or decree entered by a court following a workers’ compensation trial or pursuant to 
a workers’ compensation settlement agreement approved by a court or by the commissioner 
or the commissioner's designee pursuant to § 50-6-206. The specialist's authority shall 
include, but is not limited to, the authority to order specific medical care and treatment, 
medical services or medical benefits, or both, and any authority granted to a specialist by 
§ 50-6-238(a)(3). The specialist's authority shall also include any authority granted to a court 
by subdivision (b)(2), to award attorney fees and reasonable costs that include reasonable 
and necessary court reporter expenses and expert witness fees for depositions. 

(C) Upon receipt of the request for assistance, the specialist shall review the available 
information and then, after such review, enter an order, on a form prescribed by the 
commissioner, in accord with the following: 

(i) If the employer, or the employer's insurer, agrees it will provide medical care and 
treatment, medical services or medical benefits, or both, requested by the employee, the 
specialist shall issue an agreed order specifying the medical care and treatment to be 
provided by the employer and if the employer fails to comply with the agreed order, the 
specialist shall enter an order directing the employer or the employer's insurer to provide 
specific medical care and treatment; and 

(ii) If the employer does not agree to provide the medical care and treatment at issue, 
the specialist shall enter an order as to whether the employer shall provide medical care 
and treatment, medical services or medical benefits, or both, to the employee, and if so, 
the specific medical care and treatment, medical services or medical benefits, or both, that 
shall be provided to the employee. 
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(D) If either the employee or the employer disagrees with the order entered by the 
specialist pursuant to subdivision (g)(2)(C)(ii), the following shall apply: 

(i) If the request for assistance involved a request for medical care or treatment 
pursuant to a court judgment or decree following a trial of the underlying workers’ 
compensation claim, then either the employer or the employee may appeal the specialist’s 
order to the original court that issued the judgment or decree. The parties shall attach a 
copy of the specialist's order to any request for review that is filed in the original court; 
however, any review by the original court shall be de novo; and 

(ii) If the request for assistance involved a request for medical care and treatment 
pursuant to a settlement approved by a court of competent jurisdiction or by the 
commissioner or the commissioner's designee pursuant to § 50-6-206, and either the 
employee or the employer disagrees with the order of the specialist, the aggrieved party 
may request administrative review pursuant to § 50-6-238(d) and all provisions of 
§ 50-6-238(d) shall apply to the request. If administrative review is not requested, the 
order of the specialist shall be considered a final order for administrative purposes. If 
administrative review is requested, the order of the administrator or administrator's 
designee shall be considered a final order for administrative purposes, if not otherwise 
stated in the order. 

(h) All psychological or psychiatric services available under subdivisions (a)(1) and (b)(1) shall 
be rendered only by psychologists or psychiatrists and shall be limited to those ordered upon the 
referral of physicians authorized under subdivision (a)(4). 

(i)(1) The commissioner, in consultation with the medical care and cost containment committee 
and the advisory council on workers’ compensation, is authorized to establish by rule, in 
accordance with the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, a 
comprehensive medical fee schedule and a related system that includes, but is not limited to, 
procedures for review of charges, enforcement procedures and appeal hearings to implement 
the fee schedule. In developing the rules, the commissioner shall strive to assure the delivery 
of quality medical care in workers’ compensation cases and access by injured workers to 
primary and specialist care while controlling prices and system costs. The medical care fee 
schedule shall be comprehensive in scope and shall address fees of physicians and surgeons, 
hospitals, prescription drugs, and ancillary services provided by other health care facilities and 
providers. The commissioner may consider any and all reimbursement systems and method- 
ologies in developing the fee schedule, except that, in no event shall the fee schedule set forth 
differing rates for reimbursement or conversion factors for reimbursement of physical or 
occupational therapy services based or dependent on whether the services are performed in 
independently-owned facilities or physician-affiliated facilities, and shall not otherwise consider 
the physician ownership in the facility providing services. However, differing reimbursement rates 
may be implemented by the commissioner upon the department’s presentation of state data 
demonstrating there is a need for differing reimbursement rates for physical/occupational 
therapy services and upon the department’s holding a public hearing on the issue. 

(2) The commissioner is authorized to retain experts to assist in the development of the fee 
schedule and related system in accordance with the contracting rules of the department of 
finance and administration. 

(3) The commissioner, in consultation with the medical care and cost containment committee 
and the advisory council on workers’ compensation, shall review the fee schedules adopted 
pursuant to this section on an annual basis and when appropriate the commissioner shall revise 
the fee schedules as necessary. It is the intent of the general assembly that this annual review 
consider, among other factors, the medical consumer price index. 
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(4)(A) The comprehensive medical fee schedule adopted pursuant to this subsection (i) is not 
intended to prohibit an employer, trust or pool, or insurer from negotiating lower fees in its own 
medical fee agreements. 
(B) [Deleted by 2010 amendment.] 
(C) [Deleted by 2010 amendment.] 
(D) [Deleted by 2010 amendment.] 
(j)(1) If a treating physician determines that pain is persisting for an injured or disabled 
employee beyond an expected period for healing, the treating physician may either prescribe, 
if the physician is a qualified physician as defined in subdivision (j)(2)(B), or refer, such injured 
or disabled employee for pain management encompassing pharmacological, nonpharmacologi- 
cal and other approaches to manage chronic pain. 

(2)(A) In the event that a treating physician refers an injured or disabled employee for pain 

management, the employee is entitled to a panel of qualified physicians as provided in 

subdivision (a)(4) except that, in light of the variation in availability of qualified pain 
management resources across the state, if the office of each qualified physician listed on the 
panel is located not more than one hundred seventy-five (175) miles from the injured or 
disabled employee’s residence or place of employment, then the community requirement of 
subdivision (a)(4) shall not apply for the purposes of pain management. 

(B) For the purposes of the panel required by subdivision (j)(2)(A), “qualified physician” 
means an individual licensed to practice medicine or osteopathy in this state and: 

(i) Board certified in anesthesiology, neurological surgery, orthopedic surgery, radiology 
or physical medicine and rehabilitation through the: 

(a) American Board of Medical Specialties (ABMS); 
(b) American Osteopathic Association (AOA); or 
(c) Another organization authorized by the commissioner; 

(ii) Board certified by an organization listed in subdivision (j)(2)(B)(i)(a)-(c) in a specialty 
other than a specialty listed in subdivision (j)(2)(B)(i) and who has completed an ABMS or 
AOA subspecialty board in pain medicine, or completed an Accreditation Council for 
Graduate Medical Education (ACGMA) accredited pain fellowship; or 

(iii) Serving as a clinical instructor in pain management at an accredited Tennessee 
medical training program. 

(3) The injured or disabled employee is not entitled to a second opinion on the issue of 
impairment, diagnosis or prescribed treatment relating to pain management. However, on no 
more than one (1) occasion, if the injured or disabled employee submits a request in writing to 
the employer stating that the prescribed pain management fails to meet medically accepted 
standards, then the employer shall initiate and participate in utilization review as provided in this 
chapter for the limited purpose of determining whether the prescribed pain management meets 
medically accepted standards. 

(4)(A) As a condition of receiving pain management that requires prescribing Schedule II, III, 

or IV controlled substances, the injured or disabled employee may sign a formal written 

agreement with the physician prescribing the Schedule Il, Ill, or IV controlled substances 
acknowledging the conditions under which the injured or disabled employee may continue to 
be prescribed Schedule Il, Ill, or IV controlled substances and agreeing to comply with such 
conditions. 

(B) If the injured or disabled employee violates any of the conditions of the agreement on 
more than one (1) occasion, then: 

(i) The employee’s right to pain management through the prescription of Schedule II, III, 
or IV controlled substances under this chapter shall be terminated and the injured or 
disabled employee shall no longer be entitled under this chapter to the prescription of such 
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substances for the management of pain; 

(ii) For injuries occurring on or after July 1, 2012, the violation shall be deemed to be 
misconduct connected with the employee’s employment for purposes of § 50-6-241(d); 
and 

(iii) For injuries occurring on or after July 1, 2012, in the event such violation occurs 
prior to a finding that the injured or disabled employee is totally disabled as provided in 
§ 50-6-207(4), through either a judgment or decree entered by a court following a workers’ 
compensation trial or a settlement agreement approved pursuant to § 50-6-206, the 
incapacity to work due to lack of pain management shall not be considered when 
determining whether the injured employee is entitled to permanent total disability benefits 
as provided in § 50-6-207(4). 

(C) A physician may disclose the employee’s violation of the formal written agreement on 


the physician’s own initiative. Upon request of the employer, a physician shall disclose the 
employee’s violation of the formal written agreement as provided in this section. 

(D) The formal written agreement shall include a notice to the employee in capitalized, 
conspicuous lettering on the face of the agreement the consequences for violating the terms 
of the agreement as provided for in this subsection (j). 


(E)(i) If an employer terminates an injured or disabled employee’s right under this chapter 
to pain management through the prescription of Schedule ll, Ill, or IV controlled substances 
pursuant to alleged violations of the formal agreement as provided in subdivision (j)(4)(B), 
then the employee may either file a: 

(a) Request for assistance pursuant to § 50-6-238, if the benefit review conference 
requirement has not been exhausted, and a workers’ compensation specialist shall 
determine whether such violations occurred; or 

(b) Petition in a court of proper jurisdiction as provided in § 50-6-225, if the benefit 
review conference requirement has been exhausted, for a determination of whether 
such violations occurred. 

(ii) If an employer or insurer alleges that an injured or disabled employee is not entitled 
to reconsideration under § 50-6-241(d) or permanent total disability benefits as provided 
in § 50-6-207(4) because of the employee's alleged violations of the formal agreement as 
provided in subdivision (j)(4)(B), then a court shall also determine whether such violations 
occurred. 


(5) Prescribing one (1) or more Schedule Il, Ill, or IV controlled substances for pain 


management treatment of an injured or disabled employee for a period of time exceeding ninety 
(90) days from the initial prescription of any such controlled substances is considered to be 
medical care services for the purposes of utilization review as provided in this chapter. The 
department is authorized to impose a fee for the administration of an appeal process for 


utilization review under this subdivision (j)(5) and subdivision (j)(3). 


History. 


Acts 1919, ch. 123, § 25; Shan. Supp., § 36084174; 
Code 1932, § 6875; Acts 1941, ch. 90, § 3; 1943, ch. 117, 
§ 1; 1949, ch. 227, § 2; C. Supp. 1950, § 6875; Acts 1953, 
ch. 111, § 1; 1957, ch. 234, § 1; 1959, ch. 62, § 1; 1959, 
ch. 172, § 1; 1963, ch. 362, § 3; 1967, ch. 313, § 3; 1971, 
ch. 134, § 3; 1973, ch. 379, § 4; 1977, ch. 417, § 1; 1978, 
ch. 521, § 1; impl. am. Acts 1980, ch. 534, § 1; Acts 1980, 
ch. 650, § 1; T.C.A. (orig. ed.), § 50-1004; Acts 1983, ch. 
194, § 1; 1983, ch. 215, § 1; 1983, ch. 276, § 1; 1984, ch. 
782, § 1; 1985, ch. 393, § 3; 1986, ch. 792, § 1; 1986, ch. 
809, § 1; 1988, ch. 525, § 3; 1989, ch. 210, § 1; 1989, ch. 


446, § 1: 1991, ch. 255, § 1; 1996, ch. 790, § 1; 1997, ch. 
198, § 1: 1997, ch. 259, § 1; 1997, ch. 533, § 2; 1998, ch. 
1024, §§ 21, 22: 1999, ch. 225, § 1: 1999, ch. 294, 
§§ 2-5: 1999, ch. 520, § 41; 2000, ch. 990, §§ 1, 3; 2001, 
ch. 192, §§ 9, 10; 2001, ch. 246, § 1; 2003, ch. 359, § 2: 
2004, ch. 433, § 1; 2004, ch. 962, §§ 1, 2, 5, 13, 24, 46: 
2005, ch. 7, § 1; 2005, ch. 107, §§ 1, 2; 2005, ch. 188, 
§ 1; 2006, ch. 902, § 1; 2007, ch. 300, § 1; 2007, ch. 522, 
§ 1; 2007, ch. 543, § 1; 2008, ch. 835, § 1; 2008, ch. 
1025, § 2: 2009, ch. 486, § 1; 2010, ch. 792, § 1; 2010, 
ch. 858, § 1; 2011, ch. 416, § 7; 2012, ch. 1100, § 3. 


Code Commission Notes. The former last two sentences 
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of subdivision (d)(6), concerning requiring the rules to take 
effect July 1, 2005, with the authority to use public necessity 
rules or emergency rules if necessary, were deleted as 
obsolete by the code commission in 2008. 

Former subdivisions (i)(3)-(5), concerning the deadlines 
for filing proposed rules, commenting on the proposed 
rules, recommendations for appropriate legislation, holding 
public hearings and the effective date of the rules, were 
deleted as obsolete by the code commission in 2008. 


Compiler’s Notes. 

Acts 2000, ch. 990, § 3 provided that the provisions of 
the act shall not apply to workers’ compensation self-insurer 
pools established pursuant to § 50-6-405(c)(1). 

Acts 2004, ch. 433, § 1 provided that the provisions of 
subdivision (a)(4)(B) shall be repealed on June 30, 2005. 
Acts 2005, ch. 107, § 1 repealed the provisions of ch. 433, 
effective May 4, 2005. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, that §§ 5 and 
13 of the act shall apply to accidents or injuries occurring on 
or after July 1, 2004. Acts 2004, ch. 962, § 51 provided, in 
part, that § 24 of the act shall apply to accidents or injuries 
occurring on or after July 1, 2005. 
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Acts 2010, ch. 792, § 3 provided that the act, which 
deleted subdivisions (i)(4)(B)-(D), effective January 1, 2011, 
shall only apply to workers’ compensation medical provider 
payments made, and an EOR or EOP issued, on or after 
January 1, 2011. 

Acts 2011, ch. 416, § 10 provided that §§ 3-9 of the act, 
which amended §§ 50-6-102(12), 50-6-204(a)(1) and (2), 
50-6-206(a)(2) and (b) and 50-6-301, shall apply to injuries 
occurring on or after June 6, 2011. 

Acts 2012, ch. 1100, § 5 provided that the act, which 
added subsection (j), shall apply to pain management, 
including the prescription of Schedule Il, Ill, or IV controlled 
substances, prescribed on or after July 1, 2012. 


Cross-References. 

Confidentiality of public records, § 10-7-504. 

Deponents exempt from subpoena to trial but subject to 
subpoena to deposition, § 24-9-101. 

Depositions by physicians, § 50-6-235. 

Discontinuance or change in temporary disability benefits 
by employer, resumption or increase of benefits, § 50-6- 
234. 

Period and maximum amount of compensation, § 50-6- 
205. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., Justices of 
Peace and General Sessions Courts, § 16; 26 Tenn. Juris., 
Workers’ Compensation, §§ 30, 38. 


Law Reviews. 

A package of problems: A suspicious package can raise 
more than fears of anthrax. It could also present a potential 
liability for an employer. (James K. Simms IV), 38 No. 2 
Tenn. BJ. 12 (2002). 

Selected Tennessee Legislation of 1986, 54 Tenn. L. 
Rev. 457 (1987). 


Attorney General Opinions. 
Physical and occupational therapy reimbursements un- 
der the medical fee schedule, OAG 05-171 (12/6/05). 
T.C.A. § 50-6-204(a)(1) does not require that a workers’ 
compensation patient’s attending physician see him or her 
on every visit to the physician’s office, OAG 06-126 
(8/4/06). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Scope. 

. Construction. 

. —With Other Provisions. 

. Construction of Insurance Policy. 

. Jurisdiction. 

. Presumption of Knowledge of Statute. 

. Unauthorized Treatment. 

. Refusal of Services. 

10. —Effect of Employer's Actions. 

11. Court Order to Undergo Medical Treatment. 
12. “Suspended” — Meaning. 

13. Right to Choose Medical Care and Services. 
14. —Employee’s Physician. 

15. —Chiropractic Treatment. 

16. —Disfigurement — Reconstructive Surgery. 
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17. Employer's Liability for Medical Services. 

18. Employer's Liability for Medical Report or Deposition of 
Physician. 

19. Operations. 

20. Malpractice — Recovery for Injury Therefrom. 

21. Autopsy. 

22. Reasonable Examination. 

23. —Medical Reports. 

24. —Place of Examination. 

25. —Burden of Proof. 

26. Examination by Trial Judge. 

27. Evidence. 

28. —Admission of Expert Medical Testimony. 

29. —Physical Therapists. 

30. Funeral Expenses. 

31. Employee’s Refusal of Compensation — Effect as to 
Insurance Carrier. 
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32. Dismissal of Suit for Failure to Accept Services 
Tendered — Effect on Statute of Limitations. 

33. Travel Expenses. 

34. Statute of Limitations. 

35. Failure to Submit Report. 

36. Impairment Rating. 

37. Attorney Fees. 


1. Constitutionality. 

This statute is not unconstitutional because of the 
requirement of submission to an examination and accep- 
tance of medical service and denial of right to compensation 
so long as employee refuses. Scott v. Nashville Bridge Co., 
143 Tenn. 86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 


2. Scope. 

This section and § 50-6-225 only cover controversies 
between employer and employee and not suit by a 
physician against an employer to recover for services to 
injured employee under contract therefor. Knox Stove 
Works v. Hodge, 154 Tenn. 187, 289 S.W. 505, 1926 Tenn. 
LEXIS 115 (1926). 

Where medical expenses sought to be recovered were 
incurred in the initial diagnosis of an employee’s compens- 
able occupational disease, they are recoverable even 
though paid or owing to a physician not designated by the 
employer, but once the employee learns that he is afflicted 
with an occupational disease, he is under a duty to consult 
with his employer. Bishop v. United States Steel Corp., 593 
S.W.2d 920, 1980 Tenn. LEXIS 400 (Tenn. 1980). 

The Workers’ Compensation Act, T.C.A. § 50-6-201 et 
seq., does not require an employee to be disabled in order 
to qualify for medical treatment benefits. Ingram v. Aetna 
Cas. & Sur. Co., 876 S.W.2d 91, 1994 Tenn. LEXIS 92 
(Tenn. 1994), rehearing denied, Ingram v. Aetna Casualty & 
Sur. Co., 876 S.W.2d 91, 1994 Tenn. LEXIS 137 (Tenn. 
1994). 


3. Construction. 

Requirement of submission to examination by this sec- 
tion must be strictly construed so as to impose upon 
employee no further obligation than is expressly required, it 
being contrary to the common law. Helfenberger v. Harri- 
man N. R. Co., 156 Tenn. 14, 299 S.W. 793, 1927 Tenn. 
LEXIS 81 (1927), overruled, Stubblefield v. Hot Mix Paving 
Co., 215 Tenn. 16, 383 S.W.2d 44, 1964 Tenn. LEXIS 536 
(1964). 

Employee’s acceptance of temporary medical aid, re- 
quired by this section as condition precedent to proceeding 
under statute, is not an election to take under this statute so 
as to preclude him from later suing third party primarily 
responsible for the injury unless such was his manifest 
intention. Nashville v. Latham, 160 Tenn. 581, 28 S.W.2d 
46, 1929 Tenn. LEXIS 136 (1930). 

The provision for apportionment in this section merely 
protects the parties furnishing such service to the extent of 
prorating the fund, but does not give an insurer paying such 
expenses a subrogation right against a third party tort- 
feasor for amounts paid under a policy endorsement in 
excess of such amount. United States Fidelity & Guaranty 
Co. v. Elam, 198 Tenn. 194, 278 S.W.2d 693, 1955 Tenn. 
LEXIS 363 (1955). 

T.C.A. § 50-6-204(a)(1) requires the employer to furnish 
free of charge to the employee reasonable and necessary 
medical treatment; the section does not require the em- 
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ployer to pay the cost of medical treatment to the employee 
unless the employee has personally incurred medical 
expenses. State Auto. Mut. Ins. Co. v. Hurley, 31 S.W.3d 
562, 2000 Tenn. LEXIS 698 (Tenn. 2000), aff'd, 2000 Tenn. 
LEXIS 691 (Tenn. Dec. 7, 2000). 

The collateral source rule, which permits a plaintiff to 
recover the total of medical expenses as an element of 
damages against the defendant without consideration of 
whether the medical expenses were paid by insurance, 
would conflict with T.C.A. § 50-6-204(a)(1) and would 
require legislative action to implement; there is no authority 
for the adoption of this rule in workers’ compensation cases. 
State Auto. Mut. Ins. Co. v. Hurley, 31 S.W.3d 562, 2000 
Tenn. LEXIS 698 (Tenn. 2000), aff'd, 2000 Tenn. LEXIS 691 
(Tenn. Dec. 7, 2000). 

“Nursing services” in the workers’ compensation statute 
referred to the services of a professional nurse in the care 
of a patient; a mother, providing full time care for her 
daughter who was injured at work, was not a professional 
nurse, and thus, she was not entitled to compensation. 
Sullivan v. Edwards Oil Co., 141 $.W.3d 544, 2004 Tenn. 
LEXIS 653 (Tenn. 2004). 

Meaning of “nursing services” in T.C.A. § 50-6-204 is 
Clear; nursing services are those services provided by a 
professional nurse in the care of a patient. In the context of 
the workers’ compensation statute, which lists medical 
treatment and equipment that employers must provide to 
injured employees, the supreme court of Tennessee must 
presume that the legislature intended “nursing services” to 
mean the services of a person whom the medical profes- 
sion recognizes as a nurse. Sullivan v. Edwards Oil Co., 
141 S.W.3d 544, 2004 Tenn. LEXIS 653 (Tenn. 2004). 

In determining the extent of an employee’s vocational 
disability, courts should use medical impairment ratings 
calculated under the edition of the American Medial Asso- 
ciation (AMA) Guidelines in effect at the time the employee 
reaches maximum medical improvement. The rule adopted 
best achieves the goal of uniformity and fairness to all 
parties. Jefferies v. McKee Foods Corp., 145 S.W.3d 551, 
2004 Tenn. LEXIS 658 (Tenn. 2004). 

Because the workers’ compensation statutes do not 
expressly indicate otherwise, the workers’ compensation 
specialist process does not do away with a party’s right to 
seek judicial relief, and if a party chooses to utilize the 
permissive administrative specialist process, that decision 
does not preclude further judicial review; in the event that 
the post-settlement/post-judgment administrative process 
fails to produce a resolution acceptable to both parties, the 
workers’ compensation statutes give an aggrieved party the 
right to initiate an action in the court with workers’ 
compensation jurisdiction to enforce the settlement. C.H. 
Guenther & Son, Inc. v. Head, — $.W.3d —, 2012 Tenn. 
App. LEXIS 852 (Tenn. Ct. App. Dec. 10, 2012). 


4. —With Other Provisions. 

Although the general assembly has provided that medi- 
cal reports prepared by physicians furnishing medical 
treatment to claimants shall follow certain approved guides 
for evaluations of permanent impairment, under T.C.A. 
§ 50-6-204, in prescribing this requirement, the general 
assembly had no intention of repealing all of the schedules 
contained in § 50-6-207. The mere fact that a medical 
impairment rating to a particular member may translate, for 
purposes of these guides, into a disability rating to the body 
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as a whole does not alter the rule that if an injury is to a 
scheduled member only, the statutory schedules must 
control the disability award. Reagan v. Tennessee Municipal 
League, 751 S.W.2d 842, 1988 Tenn. LEXIS 109 (Tenn. 
1988). 


5. Construction of Insurance Policy. 

Where hospital benefit policy contained exclusion clause 
as to any injuries for which the insured “receives any award 
or settlement in any proceeding under the Workers’ Com- 
pensation Laws” it was not liable for injuries for which 
insured received workers’ compensation payments although 
the amount allowed under the Workers’ Compensation Law 
did not cover all hospital and medical expenses. Slomovic 
v. Tennessee Hospital Service Asso., 46 Tenn. App. 705, 
333 S.W.2d 564, 1959 Tenn. App. LEXIS 123 (Tenn. Ct. 
App. 1959). 


6. Jurisdiction. 

If the employee sues for value of medical services that 
he procured for himself, jurisdiction of such suit would be as 
stated in § 50-6-225. Knox Stove Works v. Hodge, 154 
Tenn. 187, 289 S.W. 505, 1926 Tenn. LEXIS 115 (1926). 

In a suit by physician to collect under a contract with an 
employer, for services rendered an injured employee, there 
is no controversy between employer and employee, and 
jurisdiction of such suit lies in same tribunals that have 
jurisdiction of a suit for like amount upon any other contract. 
Knox Stove Works v. Hodge, 154 Tenn. 187, 289 S.W. 505, 
1926 Tenn. LEXIS 115 (1926). 


7. Presumption of Knowledge of Statute. 

A physician who was notified by the employer's insurer 
that in treatment of an injured employee he was to be 
governed by the provisions of the Workers’ Compensation 
Law will be presumed to know the provisions of the law. 
Brandon v. Kentucky-Tennessee Light & Power Co., 173 
Tenn. 258, 116 S.W.2d 1029, 1938 Tenn. LEXIS 15 (1938). 

Where evidence supported finding of chancellor that 
second injury was aggravation of previous injury occurring 
over a year previously and payments for the aggravated 
injury were made within the period of limitation, chancellor 
did not err in permitting employee to seek relief on the 
earlier injury where employer brought suit to settle dispute 
on second injury. Bristol v. Reed, 218 Tenn. 173, 402 
S.W.2d 124, 1966 Tenn. LEXIS 559 (1966). 


8. Unauthorized Treatment. 

Unauthorized hazardous injection by wife was interven- 
ing cause, and resulting partial amputation of employee’s 
arm was not a natural consequence of original compens- 
able injury to the employee’s back. Guill v. Aetna Life & 
Casualty Co., 660 S.W.2d 42, 1983 Tenn. LEXIS 736 (Tenn. 
1983). 

Employer was not obligated to pay for medical care 
provided to employee by a nondesignated physician where 
employee did not notify employer of dissatisfaction with the 
designated physician, even though employer did not furnish 
employee with a list of three designated physicians to 
choose from for medical treatment of work-related injuries. 
Dorris v. INA Ins. Co., 764 S.W.2d 538, 1989 Tenn. LEXIS 
13 (Tenn. 1989). 


9. Refusal of Services. 
Finding of the trial court that an employee’s incapacity 
from a broken leg did not result from his willful misconduct 
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and refusal to follow the advice of physicians was supported 
by the evidence. Fred Cantrell Co. v. Goosie, 148 Tenn. 
282, 255 S.W. 360, 1923 Tenn. LEXIS 17 (1923); Kingsport 
Silk Mills v. Cox, 161 Tenn. 470, 33 S.W.2d 90, 1930 Tenn. 
LEXIS 31 (1930). 

Employer's refusal to pay on ground that the injured 
employee would not submit to surgical operation was not 
justified under the evidence. DuPont Rayon Co. v. Bryant, 
160 Tenn. 362, 24 S.W.2d 893, 1929 Tenn. LEXIS 114 
(1930). 

An employee who refuses to accept medical service 
cannot recover, nor may his dependents. Hughes v. Elliott, 
162 Tenn. 188, 35 S.W.2d 387, 1930 Tenn. LEXIS 78 
(1931). 

Refusal of claimant to submit to myelogram was not 
ground for denying compensation where purpose of such 
examination was to determine necessity of operation for 
ruptured intervertebral disc and claimant stated positively 
that she would not undergo such operation. Tatum v. 
Palmer, 207 Tenn. 456, 340 S.W.2d 914, 1960 Tenn. LEXIS 
479 (1960). 

So long as employee unjustifiably refuses to accept 
reasonable treatment offered by the employer, his right to 
compensation is suspended. Hughes v. All Weather Insu- 
lation Co., 216 Tenn. 722, 394 S.W.2d 638, 1965 Tenn. 
LEXIS 617 (1965). 

Where employee’s refusal to submit to surgery was 
reasonable, his benefits were not terminated on the basis of 
the refusal. Mazanec v. Aetna Ins. Co., 491 S.W.2d 616, 
1973 Tenn. LEXIS 425 (Tenn. 1973). 

Plaintiff did not “abandon the medical care” which was 
provided her when she returned to the chiropractor for 
continued chiropractic treatment that was expressly autho- 
rized by the employer. Carter v. Shoney's, Inc., 845 S.W.2d 
740, 1992 Tenn. LEXIS 710 (Tenn. Special Workers’ Comp. 
App. Panel 1992). 


10. —Effect of Employer’s Actions. 

Employer was not justified in stopping compensation 
payments on the ground that employee had refused 
medical services furnished by employer where employer 
failed to comply with the provisions of this section in that the 
medical payments were not furnished or offered until 
expiration of the period during which the statute required 
such services to be furnished. Pee Wee Coal Co. v. 
Hensley, 196 Tenn. 498, 268 S.W.2d 367, 1954 Tenn. 
LEXIS 412 (1954). 


11. Court Order to Undergo Medical Treatment. 
Where injured worker’s 100 percent disability to the right 
arm was due to lymphedema for which there was no 
corrective medical procedure, there was no reasonable 
basis for the chancellor to order the worker to undergo 
further medical treatment. Emerson Electric Co. v. Forrest, 
536 S.W.2d 343, 1976 Tenn. LEXIS 629 (Tenn. 1976). 


12. “Suspended” — Meaning. 

The provision of this section that the right of an injured 
employee shall be “suspended” for failure to comply with 
the provisions of this section relating to examination or 
acceptance of medical service means that such compen- 
sation shall be held in abeyance, not terminated. Blevins v. 
Pearson Hardwood Flooring Co., 176 Tenn. 606, 144 
S.W.2d 781, 1940 Tenn. LEXIS 107 (1940). 
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13. Right to Choose Medical Care and Services. 

The provisions of this section that the employer “shall” 
furnish and “provide” medical care and services indicate 
that it is the intent of the statute that the employer in the first 
instance has the right to choose such services, and an 
employee who declines the services tendered without good 
reason cannot recover for medical services incurred by him. 
Irwin v. Fulton Sylphon Co., 179 Tenn. 346, 166 S.W.2d 
610, 1942 Tenn. LEXIS 29 (1942). 

When an employee accepted an operation for hernia 
tendered by the employer at a hospital patronized by the 
insurer but refused without reasonable cause to accept the 
surgeon selected by the employer, the employee was 
entitled to recover the amount of the hospital bill in a suit 
against the employer and was entitled to compensation for 
the eight weeks rest ordinarily required for such an 
operation but was not entitled to recover the amount of the 
surgeon’s bill. Irwin v. Fulton Sylphon Co., 179 Tenn. 346, 
166 S.W.2d 610, 1942 Tenn. LEXIS 29 (1942). 

Employee who reported hernia accident to employer and 
then went to hospital for operation and engaged a surgeon 
of his choice without consulting his employer in the choice 
was entitled to recover reasonable surgeon's fee. Stone & 
Webster Engineering Corp. v. Davis, 191 Tenn. 42, 231 
S.W.2d 376, 1950 Tenn. LEXIS 543 (1950). 

Where employer failed to provide three doctors from 
which employee could select and the doctor who was 
provided was not competent to make an exploratory 
examination of an injury of the nature which employee 
suffered nor to perform the necessary operation to correct 
such injury, employee was justified in choosing a doctor of 
his own and employer was liable within the statutory 
amount for reasonable medical expenses for treatment of 
employee by doctor selected by employee. Atlas Powder 
Co. v. Grimes, 200 Tenn. 206, 292 S.W.2d 13, 1956 Tenn. 
LEXIS 397 (1956). 

The employer has the right in the first instance to select 
the doctor or physician. Atlas Powder Co. v. Grant, 200 
Tenn. 617, 293 S.W.2d 180, 1956 Tenn. LEXIS 446 (1956). 

Where employee was directed to report to a certain 
doctor but was not given choice of three doctors and 
employee subsequently left such doctor and went to 
another physician without consulting or notifying employer, 
circumstances of case were not such as to preclude 
recovery of medical expenses by employee. Holston Valley 
Community Hospital v. Dykes, 205 Tenn. 336, 326 S.W.2d 
486, 1959 Tenn. LEXIS 369 (1959). 

Employee who accepted medical services provided by 
insurance carrier was not entitled to recover for treatment 
by chiropractor of his own choice. Manley v. Jefferson City, 
207 Tenn. 648, 343 S.W.2d 358, 1960 Tenn. LEXIS 504 
(1960). 

Statute commenced to run from date of last voluntary 
payment of medical bill and not from date of last treatment 
of employee by doctor. Chandler v. Travelers Ins. Co., 212 
Tenn. 199, 369 S.W.2d 390, 1963 Tenn. LEXIS 413 (1963). 

The question of whether an employee who has ex- 
hausted the medical services offered by his employer is 
entitled to incur further medical services without consulting 
his employer depends upon the circumstances of the 
particular case. Rice Bottling Co. v. Humphreys, 213 Tenn. 
8, 372 S.W.2d 170, 1963 Tenn. LEXIS 462 (1963). 

Employee had duty to consult with at least one of the 
three physicians designated by employer and thereafter if 
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unsatisfied with the physician’s findings could (1) move the 
court to appoint a neutral physician whose expenses would 
be borne equally by the parties, (2) consult with his 
employer and make other arrangements suitable to both 
parties, or (3) go to a physician of his own choosing without 
consulting his employer and thus be liable for such services. 
Consolidation Coal Co. v. Pride, 224 Tenn. 188, 452 S.W.2d 
349, 1970 Tenn. LEXIS 313 (1970). 

Employer is liable for services of physician making initial 
examination of employee at instance of employer. Consoli- 
dation Coal Co. v. Pride, 224 Tenn. 188, 452 S.W.2d 349, 
1970 Tenn. LEXIS 313 (1970). 

The intent of this section is for the employee to consult 
his employer before incurring the expenses called for by the 
Statute if the employee expects the employer to pay for 
them. Tom Still Transfer Co. v. Way, 482 S.W.2d 775, 1972 
Tenn. LEXIS 358 (Tenn. 1972). 

Referring the employee to a single physician does not 
comply with the statute and is a usurpation of the privilege 
of the employee to choose the ultimate treating physician. 
Employers Ins. of Wausau v. Carter, 522 S.W.2d 174, 1975 
Tenn. LEXIS 722 (Tenn. 1975); Burlington Indus., Inc. v. 
Clark, 571 S.W.2d 816, 1978 Tenn. LEXIS 648 (Tenn. 
1978); Bond v. American Air Filter, 692 S.W.2d 638, 1985 
Tenn. LEXIS 530 (Tenn. 1985). 

Where employee was sent to the company doctor upon 
reporting her injury and was not furnished with panel of 
three physicians, and employer refused reference to an- 
other physician when employee reported dissatisfaction 
with such physician, employee was entitled to seek services 
of her family doctor and neurosurgeon to whom he referred 
her and employer was obligated to pay for such services. 
Employers Ins. of Wausau v. Carter, 522 S.W.2d 174, 1975 
Tenn. LEXIS 722 (Tenn. 1975). 

The employer was liable for medical expenses of the 
employee where the employee acted reasonably in seeking 
medical treatment of her own choice since the employer 
failed to tender to her a panel of three physicians from 
which to choose one, but instead referred her to a single 
company doctor, who, after examination, dismissed her and 
directed her to return to work. Forest Products, Div. of 
Ludlow Corp. v. Collins, 534 S.W.2d 306, 1976 Tenn. LEXIS 
594 (Tenn. 1976). 

Where employer gave employee a list of three physicians 
from which employee was to choose, but one physician 
refused to examine employee and another died soon after 
the designation, the employee was in effect referred to a 
single physician and therefore the employer did not comply 
with T.C.A. § 50-6-204. Goodman v. Oliver Springs Mining 
Co., 595 S.W.2d 805, 1980 Tenn. LEXIS 424 (Tenn. 1980). 

An employer who denies all liability for an accident and 
injury claimed by an employee is in no position to insist 
upon the statutory provisions respecting the choosing of 
physicians. CNA Ins. Co. v. Transou, 614 S.W.2d 335, 1981 
Tenn. LEXIS 420 (Tenn. 1981). 

The violation of the requirements of T.C.A. § 50-6-204 
by an employer does not give the employee the right in 
every case to select a physician without consultation with 
the employer, nor does the statutory violation automatically 
make the employer liable for medical expenses incurred by 
the employee on his own. Pickett v. Chattanooga Conva- 
lescent & Nursing Home, Inc., 627 S.W.2d 941, 1982 Tenn. 
LEXIS 383 (Tenn. 1982). 
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Court erred in limiting the plaintiff's access to medical 
services and prescription drugs provided by the physicians 
approved by the employer and workers’ compensation 
carrier, because the employee should not bear the burden 
of establishing the necessity of medical treatment or the 
reasonableness of medical charges when the employer has 
designated the physician or the employer's designate refers 
the claimant to other specialists. Lindsey v. Strohs Cos., 
830 S.W.2d 899, 1992 Tenn. LEXIS 222 (Tenn. 1992), 
rehearing denied, — S.W.2d —, 1992 Tenn. LEXIS 325 
(Tenn. May 4, 1992), rehearing denied, — S.W.2d —, 1992 
Tenn. LEXIS 462 (Tenn. July 6, 1992), cert. denied, Lindsey 
v. Stroh’s Cos., 506 U.S. 855, 113 S. Ct. 163, 121 L. Ed. 2d 
112, 1992 U.S. LEXIS 5178 (1992). 

An employer was liable for the continuing medical care of 
an employee by doctors chosen by the employee where the 
employer had not provided a list of doctors as required by 
T.C.A. § 50-6-204. Lambert v. Famous Hospitality, 947 
S.W.2d 852, 1997 Tenn. LEXIS 308 (Tenn. 1997). 


14. —Employee’s Physician. 

Employee was justified in engaging his own physician 
without consulting his employer where employee was not 
aware that he had sustained an occupational disease or 
injury and where court approved the payment of such 
physician and such judgment was not appealed, and such 
employee was entitled to retain the same physician for 
future treatment and entitled to payment of the expenses. 
Goodman v. Oliver Springs Mining Co., 595 S.W.2d 805, 
1980 Tenn. LEXIS 424 (Tenn. 1980). 

Employee was justified in seeking medical care of his 
own choosing, and employer and his insurer were liable for 
payment of reasonable and necessary medical expenses, 
where employer's physician did not understand problem 
employee was having and had no further treatment to offer, 
and where employer and insurer failed to designate three 
physicians from which employee could choose a treating 
physician. United States Fidelity & Guaranty Co. v. Morgan, 
795 S.W.2d 653, 1990 Tenn. LEXIS 279 (Tenn. 1990), cert. 
denied, Groseclose v. Tennessee, 503 U.S. 1006, 112 S. Ct. 
1765, 118 L. Ed. 2d 426, 1992 U.S. LEXIS 2674 (1992). 

Employee “justifiably engaged” physician without consult- 
ing her employer because at the time she first saw him she 
was not aware that she had sustained a work injury. 
Clarendon v. Baptist Memorial Hosp., 796 S.W.2d 685, 
1990 Tenn. LEXIS 322 (Tenn. 1990). 


15. —Chiropractic Treatment. 

If the trial judge finds chiropractic expenses to be 
reasonable and necessary, these may be properly allowed 
as medical expenses. T.C.A. § 50-6-204(a)(4) expressly 
permits the inclusion of doctors of chiropractic in the list of 
physicians or surgeons to be designated by the employer 
and utilized by the employee. Humphrey v. David Wither- 
spoon, Inc., 734 S.W.2d 315, 1987 Tenn. LEXIS 930 (Tenn. 
1987). 

Where continued chiropractic treatments were neces- 
sary, and the employee engaged new or different health- 
care providers, notice and hearing were necessary; how- 
ever, in instances where the post-judgment treatment was 
by the same healthcare provider, prior notice and hearing 
were not necessarily required. Carter v. Shoney’s, Inc., 845 
S.W.2d 740, 1992 Tenn. LEXIS 710 (Tenn. Special Workers’ 
Comp. App. Panel 1992). 
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16. —Disfigurement — Reconstructive Surgery. 

The fact that an employee has sustained no vocational 
impairment as a result of disfigurement is irrelevant for 
purposes of obtaining treatment under T.C.A. § 50-6-204. 
Wilkes v. Resource Auth., 932 S.W.2d 458, 1996 Tenn. 
LEXIS 591 (Tenn. 1996). 

When reconstructive surgery or other treatment will be 
reasonably effective in improving the permanent disfigure- 
ment resulting from a work-related injury, such surgery or 
other treatment is “reasonably required” under T.C.A. 
§ 50-6-204; this is true even in the absence of vocational 
impairment that would otherwise entitle the employee to 
permanent partial or permanent total disability. Wilkes v. 
Resource Auth., 932 S.W.2d 458, 1996 Tenn. LEXIS 591 
(Tenn. 1996). 


17. Employer’s Liability for Medical Services. 

An employer incurring, voluntarily and for humane rea- 
sons, an expense of over the amount required by this 
statute, in giving surgical and medical attention to his 
injured employee, is not entitled to a credit for amount in 
excess of such amount. Ezell v. Tipton, 150 Tenn. 300, 264 
S.W. 355, 1924 Tenn. LEXIS 5 (1924). 

This section does not limit a recovery by a hospital as 
against an employer who contracts for treatment of an 
injured employee. Weakley County Hospital v. Kentucky- 
Tennessee Light & Power Co., 171 Tenn. 662, 107 S.W.2d 
226, 1937 Tenn. LEXIS 148 (1937). 

Where injured employee in an unconscious condition 
was taken to hospital by one of the employer's officials and 
where such official instructed the superintendent of the 
hospital to admit such employee and to procure a certain 
doctor to attend him, the employer was liable for the entire 
amount of the hospital bill and the amount of the recovery 
was not limited to the maximum provided in this section. 
Weakley County Hospital v. Kentucky-Tennessee Light & 
Power Co., 171 Tenn. 662, 107 S.W.2d 226, 1937 Tenn. 
LEXIS 148 (1937). 

Where a physician was notified by the employer's insurer 
a few days after he undertook the treatment of an injured 
employee that he would be governed by the provisions of 
the Workers’ Compensation Law, such physician was 
limited in recovery to the amount provided by this section for 
medical care notwithstanding the fact that an official of the 
employer company promised “that they would work the bill 
out some way.” Brandon v. Kentucky-Tennessee Light & 
Power Co., 173 Tenn. 258, 116 S.W.2d 1029, 1938 Tenn. 
LEXIS 15 (1938). 

Where there was no showing by petitioner as to how 
much of his doctor’s bill was incurred within the period then 
provided by this section for furnishing of medical care and 
where his hospital expenses were incurred at a later date, 
the trial court properly refused to allow petitioner anything 
for medical and hospital services. P. H. Reynolds & Co. v. 
McKnight, 177 Tenn. 228, 148 S.W.2d 357, 1940 Tenn. 
LEXIS 31 (1941). 

Employee was not entitled to recover medical expenses 
in excess of statutory amount for medical and hospital 
expenses furnished employee at instance of employer 
where it was not contended that employee had not received 
services tendered, nor that any demand had been made on 
him for the payment thereof nor that he was put to any 
expense on account thereof. Plumlee v. Maryland Casualty 
Co., 184 Tenn. 497, 201 S.W.2d 664, 1947 Tenn. LEXIS 
402 (1947). 
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Where employer contracted to pay extra medical bills in 
order to lessen its responsibility to injured worker under 
Workers’ Compensation Law, employer is not entitled to 
credit for extra amount. Tibbals Flooring Co. v. Brewster, 
196 Tenn. 684, 270 S.W.2d 323, 1954 Tenn. LEXIS 439 
(1954). 

Where employer paid part of hospital and medical bills 
incurred by employee as result of compensable injuries, 
employee was only entitled to judgment for the difference 
between the bill and the amount paid by the employer and 
not for the entire amount. Bituminous Casualty Corp. v. 
Smith, 200 Tenn. 13, 288 S.W.2d 913, 1956 Tenn. LEXIS 
372 (1956). 

Where employee was treated for three or four months by 
physicians of employer but still suffered pain, and, acting in 
good faith, sought the services of an independent physician 
who performed an operation which was not entirely suc- 
cessful, employer was liable for such expenses incurred by 
the employee. Atlas Powder Co. v. Grant, 200 Tenn. 617, 
293 S.W.2d 180, 1956 Tenn. LEXIS 446 (1956). 

Where months after doctors and services furnished by 
employer had ended, employee, without consulting his 
employer, incurred additional medical expenses, the em- 
ployer was not required to pay therefor. Procter & Gamble 
Defense Corp. v. West, 203 Tenn. 138, 310 S.W.2d 175, 
1958 Tenn. LEXIS 284 (1958). 

Provision that employer is only liable for medical services 
for period of one year was to be strictly construed and 
employer who elected to deny all responsibility would not 
thereafter be permitted to escape obligation to pay such 
expenses. Paristyle Beauty Salon, Inc. v. Chandler, 207 
Tenn. 587, 341 S.W.2d 731, 1960 Tenn. LEXIS 497 (1960). 

Court could not make award for hernia operation prior to 
time operation took place. Paristyle Beauty Salon, Inc. v. 
Chandler, 207 Tenn. 587, 341 S.W.2d 731, 1960 Tenn. 
LEXIS 497 (1960); Laughlin Clinic, Inc. v. Henley, 208 Tenn. 
252, 345 S.W.2d 675, 1961 Tenn. LEXIS 418 (1961). 

Where employee was told by plant doctor to come back 
in two or three days but instead employed a chiropractor of 
his own choice, employee was not entitled to recover 
medical expenses for treatment by the chiropractor. Ward v. 
North American Rayon Corp., 211 Tenn. 535, 366 S.W.2d 
134, 1963 Tenn. LEXIS 378 (1963). 

Where employee exhibited doctor bills, hospital bills and 
drug bills incurred by him within one year following the 
accident in the amount of more than $2,000 and additional 
expenses were incurred more than one year after the 
accident, allowance of the maximum of $1,800 was justified. 
American Surety Co. v. Kizer, 212 Tenn. 328, 369 S.W.2d 
736, 1963 Tenn. LEXIS 426 (1963). 

While it is not stated in the statute that the employer must 
offer the operation to the employee, it is reasonable to 
expect that the employee should be informed of the 
necessity for and/or offer of the operation and the employer 
or his carrier must furnish the cost thereof. Bristol v. Reed, 
218 Tenn. 173, 402 S.W.2d 124, 1966 Tenn. LEXIS 559 
(1966). 

Where an employer is given notice that medical attention 
is necessary and that the employee intends to seek 
compensation for the same and the employer knows that a 
certain physician is rendering the same and fails to object 
or tender the three physicians required by this section, the 
employee will not be denied recovery for medical and 
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hospital expenses incurred. Smith v. Norris, 218 Tenn. 329, 
403 $.W.2d 307, 1966 Tenn. LEXIS 571 (1966). 

A claimant, who gave notice of disability within 30 days 
after learning that he was suffering from an occupational 
disease, and commenced his action within one year after 
the cause of action accrued, is entitled to recover medical 
expenses incurred in the diagnoses and treatment of his 
disease. Wormsley v. Consolidation Coal Co., 408 F.2d 79, 
1969 U.S. App. LEXIS 13447 (6th Cir. Tenn. 1969). 

Employer was not liable for charges of specialist in 
neurology and psychiatry who was engaged by employee’s 
solicitor without consulting employer to examine employee 
who suffered injuries in fall. Moyers v. Oman Constr. Co., 
223 Tenn. 449, 446 S.W.2d 684, 1969 Tenn. LEXIS 431 
(1969). 

Where, after notice of injury, medical treatment was not 
furnished by employer as required by the statute, employer 
was liable for cost of reasonable necessary medical care 
which employee obtained for herself. Thomas v. State, 225 
Tenn. 71, 463 S.W.2d 687, 1971 Tenn. LEXIS 278 (1971). 

Employee suffering from occupational disease of pneu- 
moconiosis or silicosis was entitled to recover for medical 
expenses incurred in diagnosis of his condition even though 
physician making diagnosis had not been designated by 
employer. Consolidation Coal Co. v. Brown, 225 Tenn. 572, 
474 $.W.2d 416, 1971 Tenn. LEXIS 327 (1971). 

Where employers manager accompanied employee to 
hospital when injury first occurred and employee subse- 
quently returned to hospital for further treatment, and where 
employer received no notice of employee’s subsequent 
dissatisfaction or of his being admitted to an independent 
Clinic or of his being treated by a chiropractor, employer was 
not liable for bill of the independent clinic or of the 
chiropractor. Tom Still Transfer Co. v. Way, 482 S.W.2d 775, 
1972 Tenn. LEXIS 358 (Tenn. 1972). 

It was not error for the court to allow recovery for the 
plaintiff of all medical expenses incurred, as this section 
provides that the employer shall furnish to the employee 
such medical and surgical treatment ordered by the attend- 
ing physician as may be reasonably required. New Jersey 
Zinc Co. v. Cole, 532 S.W.2d 246, 1975 Tenn. LEXIS 610 
(Tenn. 1975), rehearing denied, N.J. Zinc Co. v. Cole, — 
S.W.2d —, 1975 Tenn. LEXIS 731 (Tenn. Dec. 22, 1975). 

Where injured worker, who had a permanent disability of 
100 percent to his right arm, incurred medical expenses 
without ever having expressed dissatisfaction with medical 
treatment furnished by employer and without prior consul- 
tation with or authorization by employer, the chancellor 
erred in ordering employer to pay the controverted medical 
expenses. Emerson Electric Co. v. Forrest, 536 S.W.2d 343, 
1976 Tenn. LEXIS 629 (Tenn. 1976). 

The employer may, by express or implied contract with 
the physician or hospital, become obligated to pay for 
medical treatment of an employee beyond the requirements 
of the statute. Universal Underwriters Ins. Co. v. A. J. King 
Lumber Co., 553 S.W.2d 749, 1977 Tenn. LEXIS 591 (Tenn. 
1977). 

This section does not require that medical treatment be 
“ordered” before the employer shall be liable for furnishing 
the same so long as the proposed treatment is reasonably 
required. P. R. Mallory & Co. v. Ramsey, 566 S.W.2d 859, 
1978 Tenn. LEXIS 562 (Tenn. 1978). 

Whether an employee is justified in seeking additional 
medical services to be paid by the employer without 
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consulting him depends upon the circumstances of each 
case. Harris v. Kroger Co., 567 S.W.2d 161, 1978 Tenn. 
LEXIS 599 (Tenn. 1978); Bazner v. American States Ins. 
Co., 820 S.W.2d 742, 1991 Tenn. LEXIS 462 (Tenn. 1991). 

Where an employee incurred medical expenses without 
expressing any dissatisfaction with the treatment her em- 
ployer had already provided, and without consulting her 
employer or asking its authorization, she showed no 
reasonable excuse for her failure to consult with her 
employer and was not entitled to reimbursement for the 
additional medical treatment. Harris v. Kroger Co., 567 
S.W.2d 161, 1978 Tenn. LEXIS 599 (Tenn. 1978). 

Where employer expressly acknowledged that it had no 
company doctor and where it expressly authorized plaintiff 
to select his own physician, the company and its insurer 
were liable for the medical treatment provided and recom- 
mended by the doctor selected by plaintiff to the same 
extent as if the company had selected him. State Auto. Mut. 
Ins. Co. v. Cupples, 567 S.W.2d 164, 1978 Tenn. LEXIS 600 
(Tenn. 1978). 

The liability of an employer for violation of this section 
turns on the issue of whether, under the circumstances, the 
employee was justified in obtaining further medical service, 
without first consulting the employer. Pickett v. Chattanooga 
Convalescent & Nursing Home, Inc., 627 S.W.2d 941, 1982 
Tenn. LEXIS 383 (Tenn. 1982). 

Violation of this section does leave the employer open to 
the risk of having to pay for medical treatment by physicians 
chosen by the employee. Pickett v. Chattanooga Convales- 
cent & Nursing Home, Inc., 627 S.W.2d 941, 1982 Tenn. 
LEXIS 383 (Tenn. 1982). 

The employer must be given an opportunity to provide for 
the treatment each time the employee reasonably requires 
additional treatment. Greenlee v. Care Inn of Jefferson City, 
644 S.W.2d 679, 1983 Tenn. LEXIS 602 (Tenn. 1983); 
Bazner v. American States Ins. Co., 820 S.W.2d 742, 1991 
Tenn. LEXIS 462 (Tenn. 1991). 

Employer was not required to pay for services where 
employee failed to return to the designated physician but 
went to an undesignated physician without notifying the 
employer. Buchanan v. Mission Ins. Co., 713 S.W.2d 654, 
1986 Tenn. LEXIS 768 (Tenn. 1986). 

The cost of claimant’s participation in a chronic pain 
program was a recoverable “medical” treatment. Wade v. 
Aetna Casualty & Surety Co., 735 S.W.2d 215, 1987 Tenn. 
LEXIS 932 (Tenn. 1987). 

Where causation is clearly shown, the employer is 
required to furnish the employee such medical treatment 
and medicine as may be reasonably required as a result of 
the accident. Bolivar v. Jarrett, 751 S.W.2d 137, 1988 Tenn. 
LEXIS 104 (Tenn. 1988). 

Employee is entitled, by T.C.A. § 50-6-204, to recover 
any reasonable and necessary future medical expenses 
incurred as a result of a compensable injury. Underwood v. 
Liberty Mut. Ins. Co., 782 S.W.2d 175, 1989 Tenn. LEXIS 
542 (Tenn. 1989); Bazner v. American States Ins. Co., 820 
S.W.2d 742, 1991 Tenn. LEXIS 462 (Tenn. 1991). 

Employee is entitled under the provisions of T.C.A. 
§ 50-6-204 to recover any reasonable and necessary 
medical expenses in the future which may be incurred as a 
result of a compensable injury, and it was premature for the 
trial judge to limit or deny those benefits at the time of trial. 
Roark v. Liberty Mut. Ins. Co., 793 S.W.2d 932, 1990 Tenn. 
LEXIS 283 (Tenn. 1990). 
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Any treatment ordered by physicians designated by the 
employer are presumed to be necessary and reasonable 
since the employers choices should be such that the 
designees would order only those medical services that are 
necessary, and at costs that are reasonable. Clarendon v. 
Baptist Memorial Hosp., 796 S.W.2d 685, 1990 Tenn. LEXIS 
322 (Tenn. 1990). 

Death resulting from medical treatment (coronary bypass 
surgery incidental to removal of cancerous lung) was 
compensable as reasonably required for the treatment of 
employee’s occupational disease, lung cancer, where proof 
showed that the employee presented himself at hospital 
emergency room with symptoms indicative of lung cancer, 
his physicians considered immediate removal of the lung 
necessary, and the bypass surgery was required in order to 
effect the removal of the lung. Rogers v. Shaw, 813 S.W.2d 
397, 1991 Tenn. LEXIS 245 (Tenn. 1991). 

Plaintiffs demand for post-judgment medical expenses 
was not cut off by the judgment in the original action which 
did not contain a provision for payment of future medical 
expenses. Bazner v. American States Ins. Co., 820 S.W.2d 
742, 1991 Tenn. LEXIS 462 (Tenn. 1991). 

Any application made for post-judgment medical ex- 
penses is to be made by petition in the original action in 
order that the records of all proceedings in the cause are 
before the trial judge to facilitate his determination that such 
an award may be justified. Bazner v. American States Ins. 
Co., 820 S.W.2d 742, 1991 Tenn. LEXIS 462 (Tenn. 1991). 

Appellant who was exposed to asbestos insulation dust 
while working for employer, and as a result of this exposure 
was diagnosed as suffering from an asbestos related 
disease referred to as “benign asbestos pleural plaques,” 
was entitled to medical benefits furnished by the employer 
for the periodic evaluation of his pulmonary condition and 
any necessary subsequent treatment related to his occu- 
pational disease. Ingram v. Aetna Cas. & Sur. Co., 876 
S.W.2d 91, 1994 Tenn. LEXIS 92 (Tenn. 1994), rehearing 
denied, Ingram v. Aetna Casualty & Sur. Co., 876 S.W.2d 
91, 1994 Tenn. LEXIS 137 (Tenn. 1994). 

An employee suffering from any manifestation of asbes- 
tos exposure is entitled to reimbursement for predisability 
medical expenses. Ingram v. Aetna Cas. & Sur. Co., 876 
S.W.2d 91, 1994 Tenn. LEXIS 92 (Tenn. 1994), rehearing 
denied, Ingram v. Aetna Casualty & Sur. Co., 876 S.W.2d 
91, 1994 Tenn. LEXIS 137 (Tenn. 1994). 

An employee is entitled to medicai treatment and 
expenses for work-related injuries even though the injury 
does not produce vocational impairment or otherwise affect 
the worker's employability. Stephens v. Henley’s Supply & 
Indus., Inc., 2 S.W.3d 178, 1999 Tenn. LEXIS 425 (Tenn. 
1999). 

An employer who denies liability for a compensable 
injury is in no position to insist upon the statutory provisions 
respecting the choosing of physicians; therefore, where 
employee incurred reasonable and necessary medical 
expenses resulting from the repetitive use of the employ- 
ee’s hands at work, the employee was entitled to recover 
the medical expenses from employer. GAF Bldg. Materials 
v. George, 47 S.W.3d 430, 2001 Tenn. LEXIS 253 (Tenn. 
Special Workers’ Comp. App. Panel 2001), aff'd, 2001 
Tenn. LEXIS 252 (Tenn. Mar. 26, 2001). 

Care by a certified nurse technician is compensable 
under the workers’ compensation law irrespective of the 
relationship between a caregiver and employee. A nurse’s 
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aide, is a person whom the medical profession recognizes 
as a nurse. Long v. Mid-Tennessee Ford Truck Sales, Inc., 
160 S.W.3d 504, 2005 Tenn. LEXIS 225 (Tenn. 2005), 
rehearing denied, — S.W.3d —, 2005 Tenn. LEXIS 360 
(Tenn. Apr. 18, 2005). 

Trial court and special workers’ compensation appeals 
panel erred by refusing an employee's claim for reimburse- 
ment for his wife’s nursing care; “nursing services,” in T.C.A. 
§ 50-6-204(a), included the care provided by the injured 
employee’s spouse, who was a Certified nurse technician, 
pursuant to what they understood to have been the treating 
physician’s orders. There was no reason and no statutory 
basis to require a family to hire a stranger to provide 
compensable services when a family member was qualified 
to provide those services. Long v. Mid-Tennessee Ford 
Truck Sales, Inc., 160 S.W.3d 504, 2005 Tenn. LEXIS 225 
(Tenn. 2005), rehearing denied, — $.W.3d —, 2005 Tenn. 
LEXIS 360 (Tenn. Apr. 18, 2005). 

Physician discharging a patient to home, knowing that 
the patient will be confined to a bed and unable to ambulate 
or perform other functions without assistance, and knowing 
that the patient will require care such as changing wound 
dressings or requiring other such attention, must certainly 
contemplate that nursing services will be required. The 
statute requires only that a physician “order” the services, 
not that the order be reduced to writing. Long v. Mid- 
Tennessee Ford Truck Sales, Inc., 160 S.W.3d 504, 2005 
Tenn. LEXIS 225 (Tenn. 2005), rehearing denied, — S.W.3d 
—, 2005 Tenn. LEXIS 360 (Tenn. Apr. 18, 2005). 

Where the employee of a nursing home was injured in an 
automobile accident on the way to a training facility, the 
injury was covered under the workers’ compensation stat- 
ute. Therefore, the employer is liable for all necessary and 
reasonable medical expenses under T.C.A. § 50-6- 
204(a)(1); the driver's insurance company was entitled to 
reimbursement from the employer for the medical payments 
made to the employee’s medical providers. Hubble v. Dyer 
Nursing Home, 188 S.W.3d 525, 2006 Tenn. LEXIS 301 
(Tenn. 2006). 

Because a claimant's mother’s house could not be 
modified to accommodate the claimant’s wheelchair, the 
court remanded to the trial court to determine two alterna- 
tives: (1) The availability and cost of wheelchair-accessible 
housing for the claimant only; and (2) The availability and 
cost of non-accessible housing capable of modification, and 
the cost of modification to make such housing wheelchair- 
accessible. The court reserved judgment on the question of 
whether the statutory phrase “other apparatus” as used in 
T.C.A. § 50-6-204(a)(1) could be construed to require the 
employer to pay for any of these alternatives until the trial 
court made its findings of fact. Dennis v. Erin Truckways, 
Ltd., 188 S.W.3d 578, 2006 Tenn. LEXIS 305 (Tenn. 2006). 

Although the Tennessee Workers’ Compensation Law 
does not contemplate an employer paying for wheelchair- 
accessible housing in its entirety, the law does require the 
employer to pay for medically-necessary modifications to 
make existing housing wheelchair-accessible. Unlike the 
entire cost of housing itself, modifications such as ramps, 
grab bars, widened doorways, and accessible cabinets and 
appliances are within the definition of apparatus in T.C.A. 
§ 50-6-204(a)(1) when such modifications are found to be 
medically necessary; if it is possible to modify the injured 
employee’s existing home, then the employer shall bear the 
cost of all modifications deemed medically necessary. 
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Dennis v. Erin Truckways, Ltd., 188 $.W.3d 578, 2006 Tenn. 
LEXIS 305 (Tenn. 2006). 

Trial court did not err in sustaining the employer's 
hearsay objection to the widow's attempt to introduce into 
evidence correspondence her attorney received from rep- 
resentatives of medicare relating to the possible assertion 
of a lien for medical benefits provided to the deceased 
employee by medicare; upon remand, the parties could 
present evidence to the trial court concerning the amount of 
the medical expenses for which the employer was liable. 
Correll v. E.1. Dupont de Nemours & Co., 207 S.W.3d 751, 
2006 Tenn. LEXIS 1001 (Tenn. 2006). 

Trial court erred by failing to order the employer to pay 
for the employee’s second spinal surgery because once the 
employee had justifiably engaged the surgeon, whose first 
spinal surgery successfully resolved the employee’s incon- 
tinence and averted the possibility of paralysis where other 
physicians had not, the subsequent efforts by the employer 
to arrange for a different physician did not preclude the 
employee from continuing under the surgeon’s care. Arnett 
v. McMinn County Gov't, — $.W.3d —, 2013 Tenn. LEXIS 
596 (Tenn. July 9, 2013). 

Trial court erred by failing to order the employer to pay 
for the employee’s second spinal surgery because once the 
employee had justifiably engaged the surgeon, whose first 
spinal surgery successfully resolved the employee’s incon- 
tinence and averted the possibility of paralysis where other 
physicians had not, the subsequent efforts by the employer 
to arrange for a different physician did not preclude the 
employee from continuing under the surgeon's care. Arnett 
v. McMinn County Gov't, — $.W.3d —, 2013 Tenn. LEXIS 
596 (Tenn. July 9, 2013). 


18. Employer’s Liability for Medical Report or Deposi- 
tion of Physician. 

Employee was not entitled to reimbursement of amounts 
paid physician for medical report and giving a deposition 
even though she was otherwise entitled to reimbursement 
for his services. Employers Ins. of Wausau v. Carter, 522 
S.W.2d 174, 1975 Tenn. LEXIS 722 (Tenn. 1975). 


19. Operations. 

Injured employee will be denied compensation for inca- 
pacity which may be removed or modified by an operation 
tendered him by the employer of a simple character not 
involving serious suffering or danger. Sun Coal Co. v. 
Wilson, 147 Tenn. 118, 245 S.W. 547, 1922 Tenn. LEXIS 25 
(1922): Russell v. Virginia Bridge & lron Co., 172 Tenn. 268, 
111 $.W.2d 1027, 1937 Tenn. LEXIS 77 (1938). 

The employer was within his rights in demanding that the 
claimant, suffering from hernia, should submit to an opera- 
tion, where there was no evidence to show that he had a 
weak heart, or that the operation was dangerous, or that an 
operation would not likely remedy the injury, but the 
undisputed evidence was to the contrary, and the claimant 
was not entitled to recover compensation so long as he 
declined to submit to an operation. Sun Coal Co. v. Wilson, 
147 Tenn. 118, 245 S.W. 547, 1922 Tenn. LEXIS 25 (1922). 

A claimant was entitled to recover compensation from the 
date of the injury until the time he wrongfully refused to be 
operated upon. Sun Coal Co. v. Wilson, 147 Tenn. 118, 245 
S.W. 547, 1922 Tenn. LEXIS 25 (1922). 

A refusal to submit to an operation which would produce 
much pain and suffering and involve an appreciable risk of 
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life is not unreasonable. Fred Cantrell Co. v. Goosie, 148 
Tenn. 282, 255 S.W. 360, 1923 Tenn. LEXIS 17 (1923). 

Where an operation is necessary and employee is in 
condition to undergo one, and it would in all probability be 
successful and the company tenders it to him and offers to 
defray all expenses, he must submit, though he is not 
required to have an operation at his own expense. Crane 
Enamelware Co. v. Dotson, 152 Tenn. 401, 277 S.W. 902, 
1925 Tenn. LEXIS 83 (1925). 

Claim that operation would greatly reduce petitioner's 
disability will not be upheld where physicians differ on the 
matter and no legal demand for an operation has been 
made by employer. Kingsport Silk Mills v. Cox, 161 Tenn. 
470, 33 S.W.2d 90, 1930 Tenn. LEXIS 31 (1930). 

The record on appeal not disclosing a demand that the 
employee submit to a further operation, nor an offer to meet 
the expense of same, the amount of award cannot be 
reduced on mere showing that such operation might reduce 
the extent of disability. International Harvester Co. v. Scott, 
163 Tenn. 516, 43 S.W.2d 1065, 1931 Tenn. LEXIS 142 
(1931). 

An injured employee is under no duty to submit to an 
operation in order that the pecuniary obligation created in 
his favor against his employer may be minimized where 
such operation is attended with serious risk of life or 
member or where there is a difference of medical opinion as 
to the advisability and result of such operation. Russell v. 
Virginia Bridge & lron Co., 172 Tenn. 268, 111 S.W.2d 1027, 
1937 Tenn. LEXIS 77 (1938). 

An injured employee could not be forced to submit to the 
amputation of a leg where there was a difference of medical 
Opinion as to whether or not there was a possibility to save 
the crushed foot of such employee, and compensation 
payments to such employee could not be suspended for 
failure of the employee to undergo such amputation. 
Russell v. Virginia Bridge & Iron Co., 172 Tenn. 268, 111 
S.W.2d 1027, 1937 Tenn. LEXIS 77 (1938). 

Plaintiff, aged 62 and afflicted with smothering spells, 
tortuosity, enlargement of descending aorta, enlargement of 
liver, calcification in left lung, and arthritis was justified in 
refusing to take operation for double hernia. Parker v. Meda 
Corp., 91 F. Supp. 960, 1949 U.S. Dist. LEXIS 1824 (D. 
Tenn. 1949), affd, Mead Corp. v. Parker, 183 F.2d 952, 
1950 U.S. App. LEXIS 3026 (6th Cir. Tenn. 1950). 

Where employee who suffered herniated disc as result of 
accident arising out of and in course of employment was 
subsequently operated on for kidney stones, allowance of 
reasonable medical expenses for supervision and treatment 
of herniated disc during the period of the kidney ailment was 
proper where finding of the lower court supported by 
material evidence was to the effect that his disability was 
due to the herniated disc. Atlas Powder Co. v. Grimes, 200 
Tenn. 206, 292 S.W.2d 13, 1956 Tenn. LEXIS 397 (1956). 

An injured worker cannot be required to submit to a 
major operation in order to avoid suspension of payments. 
Edwards v. Travelers Ins. Co., 202 Tenn. 364, 304 S.W.2d 
489, 1957 Tenn. LEXIS 401 (1957). 

Injured worker could not be required to undergo surgery 
for a ruptured intervertebral disc as a condition to obtaining 
continued payments. Edwards v. Travelers Ins. Co., 202 
Tenn. 364, 304 S.W.2d 489, 1957 Tenn. LEXIS 401 (1957). 

In determining whether a claimant should be required to 
undergo an operation admitted to be a serious one, the 
viewpoint of the employee should be considered as well as 
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that of attending surgeons, and, while the fear of the 
Claimant is not controlling, it must be considered realistically 
where such fear is reasonably justified under the facts. 
Sullivan v. Green, 206 Tenn. 42, 331 S.W.2d 686, 1959 
Tenn. LEXIS 422 (1959). 

Plaintiff who suffered a diaphragmatic hernia was not 
required to undergo surgery in order to obtain continued 
payments for total permanent disability. Sullivan v. Green, 
206 Tenn. 42, 331 S.W.2d 686, 1959 Tenn. LEXIS 422 
(1959). 

Claimant's refusal to accept surgical treatment and 
hospitalization for an operation to remove torn cartilage in 
his knee joint was unjustifiable, therefore, his right to 
compensation was properly suspended and his petition 
dismissed by the trial court. Hughes v. All Weather Insula- 
tion Co., 216 Tenn. 722, 394 S.W.2d 638, 1965 Tenn. LEXIS 
617 (1965). 

A reasonable refusal to undergo an operation will not 
result in suspension of compensation payments. Bristol v. 
Reed, 218 Tenn. 173, 402 $.W.2d 124, 1966 Tenn. LEXIS 
559 (1966). 

Where failure of employee to submit to hernia operation 
was due to his failure to understand the nature and 
consequences of an operation and as to who would pay for 
it, failure of employee to appear was not such as to justify 
denial of compensation. Bristol v. Reed, 218 Tenn. 173, 402 
S.W.2d 124, 1966 Tenn. LEXIS 559 (1966). 

Injured employee could not be required to undergo major 
surgery in the form of laminectomy for removal of two discs 
as a condition to continued compensation. Bland Casket 
Co. v. Davenport, 221 Tenn. 492, 427 S.W.2d 839, 1968 
Tenn. LEXIS 479 (1968). 

Where it was recommended that injured person undergo 
surgery but such surgery was serious and there was no 
guarantee that it would improve such person’s physical 
condition, failure to keep an appointment for a psychological 
evaluation preparatory to surgery would not subject such 
person to loss of benefits. Holder v. Liberty Mut. Ins. Co., 
587 S.W.2d 372, 1979 Tenn. LEXIS 503 (Tenn. 1979). 


20. Malpractice — Recovery for Injury Therefrom. 

Since acceptance of medical services tendered by an 
employer is compulsory upon injured employee under this 
section, the employee may recover for a new injury or 
aggravation of his injury, resulting directly and without 
intervening cause from medicinal or surgical treatment of a 
compensable injury. Revell v. McCaughan, 162 Tenn. 532, 
39 S.W.2d 269, 1930 Tenn. LEXIS 120 (1931); International 
Harvester Co. v. Scott, 163 Tenn. 516, 43 S.W.2d 1065, 
1931 Tenn. LEXIS 142 (1931). 

An employee may recover compensation for a new injury 
or aggravation of his injury resulting from medical or 
surgical treatment. Whitaker v. Morton Frozen Foods, Inc., 
201 Tenn. 425, 300 S.W.2d 610, 1957 Tenn. LEXIS 319 
(1957). 

Where injury to worker was aggravated by improper 
treatment by physician employed by employer on a fee 
basis, injured employee could bring action against the 
physician for malpractice, notwithstanding that he received 
compensation under the act. Garrison v. Graybeel, 202 
Tenn. 567, 308 S.W.2d 375, 1957 Tenn. LEXIS 442 (1957). 


21. Autopsy. 
A dependent who claims under this statute cannot deny 
right of employer to have an autopsy upon the body of a 
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deceased employee, where the cause of death is obscure 
or disputed. Battle Creek Coal & Coke Co. v. Martin, 155 
Tenn. 34, 290 S.W. 18, 1926 Tenn. LEXIS 16 (1927). 

Autopsy demanded reasonably and seasonably by em- 
ployer who understood the widow had assented should not 
be excluded on ground that widow did not assent thereto, 
she being bound by her husband’s contract of employment 
which, under this section, permitted autopsy where cause of 
death is obscure or disputed. Battle Creek Coal & Coke Co. 
v. Martin, 155 Tenn. 34, 290 S.W. 18, 1926 Tenn. LEXIS 16 
(1927). 

Expression of a desire for an autopsy is not the definite 
demand contemplated by this law. Moreover, a refusal to 
permit an autopsy is not a bar to a recovery of compensa- 
tion, but the right to an autopsy may be enforced by proper 
proceedings. Lenoir Car Works v. Hill, 163 Tenn. 578, 44 
S.W.2d 321, 1931 Tenn. LEXIS 151 (1931). 

Where question of autopsy was not referred to in the 
pretrial order and was not mentioned until the workers’ 
compensation case was called for trial, at which time 
defendant’s counsel stated that after introduction of proof 
defendant might desire an autopsy, defendant waited an 
unreasonable length of time before bringing the question to 
the attention of the court. Manis v. Travelers Ins. Co., 239 
F. Supp. 439, 1965 U.S. Dist. LEXIS 7062 (E.D. Tenn. 
1965). 

Demand for autopsy was properly refused where carrier 
made its demand nine months after death of employee 
making it unreasonable as to time, and other medical 
testimony was available, making it unreasonable as to the 
occasion of its presence. Robinson v. Nashville Machine 
Co., 503 S.W.2d 90, 1973 Tenn. LEXIS 430 (Tenn. 1973). 

Employer's request for an autopsy was not timely where 
it was made over one year after the employer had notice 
from the pleadings that the cause of death would be an 
issue. Cunningham v. Shelton Sec. Servs., 958 S.W.2d 338, 
1997 Tenn. LEXIS 630 (Tenn. 1997). 


22. Reasonable Examination. 

If it reasonably appears that disability of employee is due 
to a cause arising outside of the employment, and that an 
examination will disclose the cause of the disability and that 
conducting of the examination is not attended with appre- 
ciable pain or suffering or danger to life or health, the 
employee is required to submit to examination or lose right 
to compensation. Trent v. American Service Co., 185 Tenn. 
298, 206 S.W.2d 301, 1947 Tenn. LEXIS 333 (1947). 

Provision of this section as to length of time that the 
employer was required to furnish and the employee to 
accept medical aid had nothing to do with the length of time 
during which the employee could be required to submit to 
medical examination, and such examination could be 
required at any time if the request was reasonable. Trent v. 
American Service Co., 185 Tenn. 298, 206 S.W.2d 301, 
1947 Tenn. LEXIS 333 (1947). 

Employer does not forfeit his right that employee submit 
to a reasonable examination merely because it denies 
liability or stops payment of compensation. Trent v. Ameri- 
can Service Co., 185 Tenn. 298, 206 S.W.2d 301, 1947 
Tenn. LEXIS 333 (1947). 

Employee was not entitled to further payment of com- 
pensation for disability where outward signs indicated that 
disability was due to tertiary stage of syphilis and he refused 
to submit to spinal puncture where evidence showed that 


WORKERS’ COMPENSATION LAW 


50-6-204 


spinal puncture was not accompanied by any great amount 
of pain or danger to life and health. Trent v. American 
Service Co., 185 Tenn. 298, 206 S.W.2d 301, 1947 Tenn. 
LEXIS 333 (1947). 

The declining of an “offer’ of such further medical 
attention as employee desired did not amount to “the 
refusal of a request” of further medical examination so as to 
suspend further compensation payments. Pee Wee Coal 
Co. v. Hensley, 196 Tenn. 498, 268 S.W.2d 367, 1954 Tenn. 
LEXIS 412 (1954). 

Employer has right to have employee examined by 
doctor or physician of his choosing so long as he complies 
with the provisions of this section relating thereto and pays 
the expenses. Stubblefield v. Hot Mix Paving Co., 215 Tenn. 
16, 383 S.W.2d 44, 1964 Tenn. LEXIS 536 (1964). 

Testimony of physician selected by employer as to 
results of his examination of employee was not subject to 
objection that findings of physician were based on subjec- 
tive or hearsay statements of employee. Stubblefield v. Hot 
Mix Paving Co., 215 Tenn. 16, 383 S.W.2d 44, 1964 Tenn. 
LEXIS 536 (1964). 

In determining the reasonableness of a request for 
medical examination the trial judge is vested with discretion. 
Tibbals Flooring Co. v. Marcum, 218 Tenn. 509, 404 S.W.2d 
498, 1966 Tenn. LEXIS 584 (1966). 

Trial judge did not abuse his discretion in refusing to 
order examination by employer's physician where employee 
was examined by neutral physician agreed upon by the 
parties and there was no allegation that such physician was 
not qualified to make the examination. Tibbals Flooring Co. 
v. Marcum, 218 Tenn. 509, 404 S.W.2d 498, 1966 Tenn. 
LEXIS 584 (1966). 

Trial court erred in denying employer's request for 
independent medical examination because employer had a 
right to seek such examination pursuant to T.C.A. § 50-6- 
204(d)(8); this qualified right differed from cases outside of 
the Worker's Compensation Act. Overstreet v. TRW Com- 
mer. Steering Div., 256 S.W.3d 626, 2008 Tenn. LEXIS 413 
(Tenn. June 17, 2008), superseded by statute as stated in, 
Hayes v. Am. Zurich Ins. Co., — S.W.3d —, 2011 Tenn. 
LEXIS 458 (Tenn. May 25, 2011). 

Employer was not entitled to have ex parte communica- 
tions with employee’s physician because implied covenant 
of confidentiality existed. Overstreet v. TRW Commer. 
Steering Div., 256 S.W.3d 626, 2008 Tenn. LEXIS 413 
(Tenn. June 17, 2008), superseded by statute as stated in, 
Hayes v. Am. Zurich Ins. Co., — S.W.3d —, 2011 Tenn. 
LEXIS 458 (Tenn. May 25, 2011). 


23. —Medical Reports. 

Employer has right to medical reports reflecting employ- 
ee’s condition made by other than employee’s doctors. 
Tibbals Flooring Co. v. Marcum, 218 Tenn. 509, 404 S.W.2d 
498, 1966 Tenn. LEXIS 584 (1966). 

lf a trial court is unsatisfied with the medical proof 
regarding the degree of anatomical disability and cannot 
assess the extent of vocational disability on the evidence 
adduced in the record, T.C.A. § 50-6-204(d)(5) may be 
invoked and a physician appointed to evaluate the em- 
ployee for this purpose. Corcoran v. Foster Auto GMC, Inc., 
746 S.W.2d 452, 1988 Tenn. LEXIS 9 (Tenn. 1988). 

T.C.A. § 50-6-204 requires a physician to use the AMA 
Guidelines, or the Manual for Orthopedic Surgeons in 
Evaluating Permanent Physical Impairment, and allows only 
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physicians to assess permanent physical impairment. Bol- 
ton v. CNA Ins. Co., 821 S.W.2d 932, 1991 Tenn. LEXIS 
483 (Tenn. 1991). 

Where the court orders an independent examination of 
an employee under former T.C.A. § 50-6-204(d)(5) owing to 
obvious problems with the important issue of credibility, the 
employee’s disagreement with the opinions of a court 
appointed expert is not by itself a valid basis for setting 
aside the appointment. Davis v. Liberty Mut. Ins. Co., 38 
S.W.3d 560, 2001 Tenn. LEXIS 114 (Tenn. 2001). 

Pursuant to T.C.A. §§ 50-6-204(f) and 50-6-235(c), the 
trial court properly admitted the report of the examining 
physician that was paid for by the employer. Martin v. Lear 
Corp., 90 S.W.3d 626, 2002 Tenn. LEXIS 459 (Tenn. 2002). 


24. —Place of Examination. 

In view of amendment of statute to provide that em- 
ployee may be required to go outside his community for 
specialized medical attention not otherwise available upon 
payment of expenses by employer, holding to the contrary 
in Helfenberger v. Harriman N.E.R.R., 156 Tenn. 14, 299 
S.W. 793, 1927 Tenn. LEXIS 81 (1927), is no longer the law. 
Stubblefield v. Hot Mix Paving Co., 215 Tenn. 16, 383 
S.W.2d 44, 1964 Tenn. LEXIS 536 (1964). 

The question of whether or not there are sufficiently 
specialized men in the immediate locality to make a proper 
medical examination of employee is a question for the trial 
court to determine, and where the trial court exercises his 
discretion and orders an examination by a specialist out of 
the county such action does not constitute reversible error 
unless it is shown that such discretion has been abused. 
Stubblefield v. Hot Mix Paving Co., 215 Tenn. 16, 383 
S.W.2d 44, 1964 Tenn. LEXIS 536 (1964). 


25. —Burden of Proof. 

Considering the employer's access to medical reports, 
hospital records and charges, and considering that the 
claimant is bound to accept the medical attention provided 
by the employer, the employee should not bear the burden 
of establishing the necessity of medical treatment or the 
reasonableness of medical charges when the employer has 
designated the physician or the employer's designate refers 
the claimant to other specialists. Russell v. Genesco, Inc., 
651 S.W.2d 206, 1983 Tenn. LEXIS 653 (Tenn. 1983): 
Russell v. Genesco, Inc., 651 S.W.2d 206, 1983 Tenn. 
LEXIS 653 (Tenn. 1983). See Tenpenny v. Batesville Casket 
Co., 781 S.W.2d 841, 1989 Tenn. LEXIS 527 (Tenn. 1989). 

There should be a presumption that treatment furnished 
by physicians designated by the employer is necessary and 
the charges reasonable; the employer has the burden of 
persuading the court to the contrary, overruling Phillips v. 
Fleetguard Div. of Cummins Engine Co., 480 S.W.2d 528, 
1972 Tenn. LEXIS 335 (Tenn. 1972), overruled, Russell v. 
Genesco, Inc., 651 S.W.2d 206, 1983 Tenn. LEXIS 653 
(Tenn. 1983), and other inconsistent cases. Downs v. CNA 
Ins. Co., 765 S.W.2d 738, 1989 Tenn. LEXIS 29 (Tenn. 
1989). 

The employee has the burden of establishing the 
“necessity and reasonableness” of charges incurred for 
treatment by providers not designated or otherwise ap- 
proved by the employer. Baggett v. Jay Garment Co., 826 
S.W.2d 437, 1992 Tenn. LEXIS 209 (Tenn. 1992). 


26. Examination by Trial Judge. 
Examination of petitioner's injury by trial judge is not 
error. Wilkinson v. Johnson City Shale Brick Corp., 156 
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Tenn. 373, 2 S.W.2d 89, 299 S.W. 1056, 1927 Tenn. LEXIS 
130 (1928). 


27. Evidence. 

In order for report of court-appointed physician to be 
admissible as evidence, it must be stipulated by parties, or 
the information contained therein must be presented by 
doctor in open court or by deposition, with opportunity for 
counsel to examine and cross-examine. Bishop Baking Co. 
v. Forgey, 538 S.W.2d 602, 1976 Tenn. LEXIS 493 (Tenn. 
1976). 

A report by a court-appointed physician in the form of a 
letter not under oath is not admissible as evidence. Bishop 
Baking Co. v. Forgey, 538 S.W.2d 602, 1976 Tenn. LEXIS 
493 (Tenn. 1976). 

The general assembly did not intend, in enacting T.C.A. 
§ 50-6-204(d)(3), to exclude chiropractic testimony, pro- 
vided that the witness used the appropriate guide in making 
an evaluation, and provided that the testimony was within 
the witness’ scope of expertise and licensure. Humphrey v. 
David Witherspoon, Inc., 734 S.W.2d 315, 1987 Tenn. 
LEXIS 930 (Tenn. 1987). 

Use of one of the two guides named in T.C.A. § 50-6- 
204(d)(3) is unnecessary, although preferable, where cau- 
sation and permanency have been established by expert 
testimony, because the issue then becomes the extent of 
vocational disability, not anatomical disability. Lyle v. Exxon 
Corp., 746 S.W.2d 694, 1988 Tenn. LEXIS 172 (Tenn. 
1988); Davenport v. Taylor Feed Mill, 784 S.W.2d 923, 1990 
Tenn. LEXIS 56 (Tenn. 1990), superseded by statute as 
stated in, Thweatt v. Travelers Prop. & Cas. Ins. Co., — 
S.W.3d —, 2000 Tenn. LEXIS 421 (Tenn. Special Workers’ 
Comp. App. Panel July 27, 2000), superseded by statute as 
stated in, Rodgers v. Guys & Gals, Inc., — S.W.3d —, 2000 
Tenn. LEXIS 422 (Tenn. July 27, 2000), superseded by 
statute as stated in, Rodgers v. Guys & Gals, Inc., — 
S.W.3d —, 2000 Tenn. LEXIS 428 (Tenn. Special Workers’ 
Comp. App. Panel July 27, 2000). 

When medical evidence establishes permanency, the 
failure of a medical expert to attribute a percentage of 
anatomical disability does not justify a denial of compen- 
sation if the other evidence demonstrates that an award of 
benefits is appropriate. Worthington v. Modine Mfg. Co., 798 
S.W.2d 232, 1990 Tenn. LEXIS 379 (Tenn. 1990). 

Where an employee moved for the provision of chiro- 
practic services and presented evidence that chiropractic 
treatment would ameliorate to some extent chronic and 
permanent pain, reduce the need for analgesic medication, 
and prolong the employee's ability to remain ambulatory, 
the employer's assertion that it had submitted a list of 
physicians who were providing treatment was not an 
adequate response to this evidence. Baggett v. Jay Gar- 
ment Co., 826 S.W.2d 437, 1992 Tenn. LEXIS 209 (Tenn. 
1992). 

A trial court is not required to accept all of a doctor's 
expert testimony. Clifton v. Komatsu Am. Mfg. Corp., 38 
S.W.3d 550, 2001 Tenn. LEXIS 116 (Tenn. 2001). 

Trial court did not err in finding the employee had a 20 
percent disability as a whole based on a 10 percent medical 
impairment as a result of a second injury, without regard to 
the fact that the employee had a prior injury at this same 
level. Clifton v. Komatsu Am. Mfg. Corp., 38 S.W.3d 550, 
2001 Tenn. LEXIS 116 (Tenn. 2001). 

Where an employee’s medical impairment rating was 
eight percent based on the fourth edition of the American 
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Medical Association’s Permanent Impairment Guidelines, 
but was 25 percent based on the fifth edition of the 
guidelines, the trial court erred in calculating the employee’s 
impairment rating under the fifth edition as the fourth edition 
was in effect at the time the employee reached maximum 
medical improvement. Jefferies v. McKee Foods Corp., 145 
S.W.3d 551, 2004 Tenn. LEXIS 658 (Tenn. 2004). 

Statutory compensation scheme controlled the applica- 
tion of the American Medical Association Guides; to require 
injury to a scheduled member alone to be apportioned to 
the body as a whole merely because of the AMA Guides so 
provided would confound the classification scheme pro- 
vided in T.C.A. § 50-6-207. Dotson v. Rice-Chrysler-Plym- 
outh-Dodge, Inc., 160 S.W.3d 495, 2005 Tenn. LEXIS 221 
(Tenn. 2005). 


28. —Admission of Expert Medical Testimony. 

It was the intent of the general assembly that the 1985 
amendment providing a new standard for the admission of 
expert medical testimony on permanent disability be applied 
prospectively. White v. United Industrial Syndicate, 742 
S.W.2d 635, 1987 Tenn. LEXIS 1047 (Tenn. 1987). 


29. —Physical Therapists. 

A physical therapist is not qualified to form and express 
an expert opinion as to the permanent impairment or 
permanent physical restrictions of an injured person. Bolton 
v. CNA Ins. Co., 821 S.W.2d 932, 1991 Tenn. LEXIS 483 
(Tenn. 1991). 

In a workers’ compensation case, a physical therapist's 
testimony must be limited to objective findings and cannot 
encompass an opinion on ultimate disability. Bolton v. CNA 
Ins. Co., 821 S.W.2d 932, 1991 Tenn. LEXIS 483 (Tenn. 
1991). 

A physical therapist may make future physical activity 
recommendations to the referring physician or a patient 
based on the results of tests performed within the scope of 
a physical therapist’s licensure, and may offer testimony 
thereon. Bolton v. CNA Ins. Co., 821 S.W.2d 932, 1991 
Tenn. LEXIS 483 (Tenn. 1991). 


30. Funeral Expenses. 

Employer is liable for actual funeral expenses not 
exceeding the amount stated in this section. Franklin v. 
Stone & Webster Engineering Corp., 183 Tenn. 155, 191 
S.W.2d 431, 1946 Tenn. LEXIS 195 (1946). 


31. Employee’s Refusal of Compensation — Effect as 
to Insurance Carrier. 

Compensation insurance carrier for employer was en- 
titled to recover amount of medical and hospital expenses 
paid for employee from third party whose negligence 
caused injury though employee refused compensation and 
sued third party for damages, since word “compensation” 
includes medical and hospital benefits. United States 
Fidelity & Guaranty Co. v. Union R. Co., 182 Tenn. 412, 187 
S.W.2d 615, 1945 Tenn. LEXIS 235 (1945). 

Employee's claim that the benefits she received in a prior 
settlement could not be set off under a setoff provision in 
her empl:oyer’s uninsured motorist policy because she 
received nothing in the settlement was rejected as the 
settlement secured substantially all the benefits to which the 
employee was entitled under the Tennessee Workers’ 
Compensation Act; at the time of the settlement, the 
employee was entitled to the workers’ compensation ben- 
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efits she received in a partial summary judgment for medical 
expenses, loss of earning capacity, bodily impairment, and 
lost wages. Further, she did not show that she was not 
entitled under the law to receive benefits as a result of her 
injury. Cooper v. Powers, — S.W.3d —, 2011 Tenn. App. 
LEXIS 638 (Tenn. Ct. App. Nov. 29, 2011). 


32. Dismissal of Suit for Failure to Accept Services 
Tendered — Effect on Statute of Limitations. 

Where trial court dismissed the petition of a worker for 
compensation upon the finding that the refusal of the worker 
to undergo an operation for hernia was unreasonable and 
the order dismissing the suit recited that “recovery should 
be denied until such time as petitioner would submit to said 
surgical operation to have said hernia repaired, and, 
consequently, the suit should be dismissed,” a second suit 
within one year after such dismissal but more than one year 
after the accident was not barred by the statute of 
limitations but fell within the clause of § 28-1-105 which 
provides that a new action may be brought within one year 
after an inconclusive judgment of dismissal. Blevins v. 
Pearson Hardwood Flooring Co., 176 Tenn. 606, 144 
S.W.2d 781, 1940 Tenn. LEXIS 107 (1940). 


33. Travel Expenses. 

In order for travel expenses to be compensable under 
T.C.A. § 50-6-204, the evidence must show that the travel 
is reasonably required as being therapeutic in itself or that 
it is necessary to enable the employee to acquire a 
reasonably required medical, surgical, dental or nursing 
service. Wilhelm v. Kern’s, Inc., 713 S.W.2d 67, 1986 Tenn. 
LEXIS 766 (Tenn. 1986). 


34. Statute of Limitations. 

Voluntary furnishing of medical services in accordance 
with this section during the year following notice to em- 
ployer of injury tolled the running of the statute of limitations 
even though employer had not paid bills for such services. 
Fields v. Lowe Furniture Corp., 220 Tenn. 212, 415 S.W.2d 
340, 1967 Tenn. LEXIS 399 (1967). 

The payment of medical expenses by the employer for 
physical examination of the employee made for the sole 
purpose of evaluating alleged injuries with the employee 
receiving no medical treatment or medicine as a result 
thereof does not operate to toll the statute of limitations 
pursuant to § 50-6-203. Webb v. Rossville Home & Auto 
Supply Co., 483 S.W.2d 579, 1972 Tenn. LEXIS 367 (Tenn. 
1972). 

The period of limitations is tolled by the election of the 
employer to deny responsibility for such treatment. P. R. 
Mallory & Co. v. Ramsey, 566 S.W.2d 859, 1978 Tenn. 
LEXIS 562 (Tenn. 1978). 


35. Failure to Submit Report. 

Termination of benefits to employee on account of the 
failure of the doctor to submit the medical report as required 
by T.C.A. § 50-6-204 was improper where the employee 
was in no way responsible for the doctor’s conduct and did 
not object to his giving the report. Martirez v. Meharry 
Medical College, 673 S.W.2d 141, 1984 Tenn. LEXIS 824 
(Tenn. 1984). 


36. Impairment Rating. 

In a workers’ compensation case, the employee alleged 
she sustained injuries to her ankle and knee while lifting a 
patient. The evidence did not preponderate against the trial 
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court's finding of 26% impairment to the leg based on a 
doctor's impairment rating under T.C.A. § 50-6-204(d)(3)(B) 
and the employee's testimony that her level of activity was 
permanently diminished. Collier v. Life Care Ctrs. of Col- 
legedale, — S.W.3d —, 2012 Tenn. LEXIS 736 (Tenn. Oct. 
8, 2012), aff'd, — S.W.3d —, 2012 Tenn. LEXIS 737 (Tenn. 
Oct. 8, 2012). 

T.C.A. § 50-6-204(d)(5) did not violate procedural due 
process because the statute did not create a permanently 
irrebuttable presumption. Mansell v. Bridgestone Firestone 
N. Am. Tire, — $.W.3d —, 2013 Tenn. LEXIS 645 (Tenn. 
Aug. 20, 2013). 

T.C.A. § 50-6-204(d)(5) did not violate substantive due 
process because the creation of the medical impairment 
rating process, designed to minimize costs and expedite the 
resolution of claims by injured workers, did not qualify as an 
arbitrary, or conscience shocking exercise of the legisla- 
ture’s authority. Mansell v. Bridgestone Firestone N. Am. 
Tire, — S$.W.3d —, 2013 Tenn. LEXIS 645 (Tenn. Aug. 20, 
2013). 

T.C.A. § 50-6-204(d)(5) did not violate separation of 
powers because the provision did not impermissibly strike 
at the heart of the exercise of judicial authority, as the 
provision did not impermissibly conflict with Tenn. R. Evid. 
702, as: (1) a medical impairment rating physician likely met 
the requirements of Tenn. R. Evid. 702; and (2) a trial court 
could still employ the factors used under Tenn. R. Evid. 702 
when deciding if clear and convincing evidence rebutted the 
physician’s opinion. Mansell v. Bridgestone Firestone N. 
Am. Tire, — S.W.3d —, 2013 Tenn. LEXIS 645 (Tenn. Aug. 
20, 2013). 

Employee did not rebut the presumption provided in 
T.C.A. § 50-6-204(d)(5) because the employee offered no 
evidence addressing the rating of the appointed medical 
impairment rating physician. Mansell v. Bridgestone Fires- 
tone N. Am. Tire, — $.W.3d —, 2013 Tenn. LEXIS 645 
(Tenn. Aug. 20, 2013). 


Collateral References. 

Compensability of specially equipped van or vehicle 
under workers’ compensation statutes. 63 A.L.R.5th 163. 

Court’s power to order physical examination of personal 
injury plaintiff as affected by distance or location of place of 
examination. 71 A.L.R.2d 973. 

Physical examination of claimant other than employee. 
131 A.L.R. 768. 
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T.C.A. § 50-6-204(d)(5) did not violate separation of 
powers because the provision did not impermissibly strike 
at the heart of the exercise of judicial authority, as the 
provision did not impermissibly conflict with a court's 
authority under Tenn. R. Evid. 706 to appoint an expert by 
limiting the circumstances under which such an appoint- 
ment could occur, as the court could still appoint a physician 
for purposes not barred by the statute. Mansell v. Bridge- 
stone Firestone N. Am. Tire, — S.W.3d —, 2013 Tenn. 
LEXIS 645 (Tenn. Aug. 20, 2013). 

T.C.A. § 50-6-204(d)(5) did not solely apply to proceed- 
ings before the Department of Labor and Workforce 
Development (DOL) because no authority so limited the 
statute, so an employer or employee could seek the 
appointment of a medical impairment rating physician 
before either the DOL or a trial court. Mansell v. Bridgestone 
Firestone N. Am. Tire, — S.W.3d —, 2013 Tenn. LEXIS 645 
(Tenn. Aug. 20, 2013). 


37. Attorney Fees. 

Trial court erred in voiding a final administrative order of 
the Department of Labor (DOL) awarding an employee 
attorney fees in her actions to enforce a workers’ compen- 
sation settlement because the trial court lacked subject 
matter jurisdiction to hear the matter as a Uniform Admin- 
istrative Procedures Act (UAPA), T.C.A. § 4-5-101 et seq. 
appeal; the informal dispute resolution procedures the DOL 
established for its specialists do not provide for a contested 
case hearing as required by the UAPA, T.C.A. § 4-5- 
322(a)(1). C.H. Guenther & Son, Inc. v. Head, — $.W.3d —, 
2012 Tenn. App. LEXIS 852 (Tenn. Ct. App. Dec. 10, 2012). 

Uniform Administrative Procedures Act (UAPA) appeal 
provision of T.C.A. § 50-6-238(d)(3) applies only with 
respect to penalties assessed by the Department of Labor 
(against an employer, and the administrative procedures 
described in T.C.A. § 50-6-204(g)(2) and T.C.A.§ 50-6-238 
do not provide for a contested case hearing. C.H. Guenther 
& Son, Inc. v. Head, — $.W.3d —, 2012 Tenn. App. LEXIS 
852 (Tenn. Ct. App. Dec. 10, 2012). 


Physician’s duties and liabilities to person examined 
pursuant to physician’s contract with such person’s pro- 
spective or actual employer or insurer. 10 A.L.R.3d 1071. 

Who may waive privilege of confidential communication 
to physician by person since deceased. 97 A.L.R.2d 373. 


50-6-205. Period of compensation — Maximum amount — Notice of 
payment, change or nonpayment — Records — Notice of 
controversy. [Applicable to injuries occurring on and after 


July 1, 2014.] 


(a) No compensation shall be allowed for the first seven (7) days of disability 
resulting from the injury, excluding the day of injury, except the benefits 
provided for in § 50-6-204, but if disability extends beyond that period, 
compensation shall commence with the eighth day after the injury. In the 
event, however, that the disability from the injury exists for a period as long as 
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fourteen (14) days, then compensation shall be allowed beginning with the first 
day after the injury. 
(b)(1) The total amount of compensation payable under this part shall not 
exceed the maximum total benefit, as that benefit is defined in § 50-6-102, 
in any case, exclusive of travel reimbursement, medical, hospital and funeral 
benefits. 

(2) Compensation shall be paid promptly. The first payment shall be due 
and payable within fifteen (15) days after the employer has knowledge of any 
disability or death, and thereafter compensation shall be paid to the 
employee or the employee’s dependents semimonthly. Evidence of the 
initiation or denial of the compensation is inadmissible in a subsequent 
proceeding concerning the issue of the compensability of injury. 

(3)(A) In addition to any other penalty provided by law, if an employer, 

trust or pool or an employer’s insurer fails to pay, or untimely pays, 

temporary disability benefits within twenty (20) days after the employer 
has knowledge of any disability that would qualify for benefits under this 
chapter, a workers’ compensation judge shall have the authority to assess 
against the employer, trust or pool or the employer’s insurer a civil penalty 
in addition to the temporary disability benefits that are due to the 
employee. The penalty, if assessed, shall be in an amount equal to 
twenty-five percent (25%) of the temporary disability benefits that were 
not paid in accordance with this subsection (b). Furthermore, the penalty 
may be assessed as to all temporary disability benefits that are deter- 

mined not to be paid in compliance with this subsection (b). 

(B) Prior to the assessment of any civil penalty, the judge shall issue a 
written request to the employer or insurance carrier to provide documen- 
tation as to why the civil penalty should not be assessed. 

(C) If the judge determines the employer or insurer was not in compli- 
ance with this subsection (b), the judge shall issue a written order that 
assesses the penalty in a specific dollar amount to be paid directly to the 
employee. If the employer or insurer fails to comply with the order within 
fifteen (15) calendar days of that order’s becoming final, the employer or 
insurer shall be subject to penalties as set forth in § 50-6-238(d). 

(D) In any civil action filed pursuant to this chapter, the court shall 
have the authority to assess penalties as provided in this subdivision 
(b)(3). ; 

(c)(1) Upon making the first payment of benefits, and upon stopping or 
changing the benefits for any cause other than final settlement, or upon 
denying a claim after proper investigation, the employer’s insurance carrier 
or the employer, if self-insured, shall immediately notify the administrator, 
on a form prescribed by the administrator, that the payment of income 
benefits has begun or has been stopped or changed. 

(2) [Deleted by 2013 amendment, effective July 1, 2014.] 

(d)(1) If payments have been made without an award, and the employer 
subsequently elects to controvert the employer’s liability, notice of contro- 
versy shall be filed with the administrator within fifteen (15) days of the due 
date of the first omitted payment. 

(2) In such cases, the prior payment of compensation shall not be 
considered a binding determination of the obligations of the employer as to 
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future compensation payments. 
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(3) Likewise, the acceptance of compensation by the employee shall not be 
considered a binding determination of the obligations of the employer as to 
future compensation payments; nor shall the acceptance of compensation by 
the employee be considered a binding determination of the employee’s 


rights. 


History. 

Acts 1919, ch. 123, § 26; 1923, ch. 84, § 3; 
Shan. Supp., § 3608a175; Code 1932, § 6876; 
Acts 1941, ch. 90, § 4; C. Supp. 1950, § 6876; 
Acts 1955, ch. 182, § 1; 1963, ch. 362, § 1; 
1967, ch. 313, § 2; 1969, ch. 196, § 2; 1971, ch. 
134, § 2; 1972, ch. 699, § 2; 1973, ch. 379, § 5; 
1974, ch. 617, § 1; 1975, ch. 86, § 1; 1977, ch. 
354, § 1; 1978, ch. 532, § 1; 1979, ch. 365, § 1; 
1980, ch. 607, § 1; 1981, ch. 333, § 1; 1982, ch. 
880, § 1; T.C.A. (orig. ed.), § 50-1005; Acts 
1983, ch. 215, § 2; 1985, ch. 393, §§ 4, 20; 1996, 
ch. 790, § 2; 1997, ch. 533, § 3; 1999, ch. 520, 
§ 41; 2004, ch. 962, § 6; 2007, ch. 330, § 1; 
2013, ch. 289, §§ 44, 45. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 


that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, 
that § 6 of the act shall apply to accidents or 
injuries occurring on or after July 1, 2004. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended subdivision (b)(3) and de- 
leted subdivision (c)(2), shall be known and 
may be cited as the “Workers’ Compensation 
Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
substituted “judge” for “specialist” throughout 
(b)(3); and deleted (c)(2) which read: “Failure to 
file the notice shall be a misdemeanor and 
shall, upon conviction, be punishable by a fine 
of not more than fifty dollars ($50.00).” 


Effective Dates. 
Acts 2013, ch. 289, § 106. July 1, 2014. 


Cross-References. 

Inapplicability to claims filed against state, 
§ 9-8-307. 

Maximum compensation limits inapplicable, 
§ 50-6-303. 


Section to Section References. 
This section is referred to in § 50-6-303. 


50-6-205. Period of compensation — Maximum amount — Notice of payment, change or 
nonpayment — Records — Notice of controversy. [Applicable to injuries 
occurring prior to July 1, 2014.] 


(a) No compensation shall be allowed for the first seven (7) days of disability resulting from the 
injury, excluding the day of injury, except the benefits provided for in § 50-6-204, but if disability 
extends beyond that period, compensation shall commence with the eighth day after the injury. In 
the event, however, that the disability from the injury exists for a period as long as fourteen (14) 
days, then compensation shall be allowed beginning with the first day after the injury. 

(b)(1) The total amount of compensation payable under this part shall not exceed the maximum 

total benefit, as that benefit is defined in § 50-6-102, in any case, exclusive of travel 

reimbursement, medical, hospital and funeral benefits. 
(2) Compensation shall be paid promptly. The first payment shall be due and payable within 
fifteen (15) days after the employer has knowledge of any disability or death, and thereafter 


351 WORKERS’ COMPENSATION LAW 50-6-205 
compensation shall be paid to the employee or the employee’s dependents semimonthly. 
Evidence of the initiation or denial of the compensation is inadmissible in a subsequent 
proceeding concerning the issue of the compensability of injury. 

(3)(A) In addition to any other penalty provided by law, if an employer, trust or pool or an 

employer's insurer fails to pay, or untimely pays, temporary disability benefits within twenty 

(20) days after the employer has knowledge of any disability that would qualify for benefits 

under this chapter, a workers’ compensation specialist shall have the authority to assess 

against the employer, trust or pool or the employer's insurer a civil penalty in addition to the 
temporary disability benefits that are due to the employee. The penalty, if assessed, shall be 
in an amount equal to twenty-five percent (25%) of the temporary disability benefits that were 
not paid in accordance with this subsection (b). Furthermore, the penalty may be assessed 
as to all temporary disability benefits that are determined not to be paid in compliance with 

this subsection (b). 

(B) Prior to the assessment of any civil penalty, the specialist shall issue a written request 
to the employer or insurance carrier to provide documentation as to why the civil penalty 
should not be assessed. 

(C) If the specialist determines the employer or insurer was not in compliance with this 
subsection (b), the specialist shall issue a written order that assesses the penalty in a specific 
dollar amount to be paid directly to the employee. If the employer or insurer fails to comply 
with the order within fifteen (15) calendar days of that order's becoming final, the employer 
or insurer shall be subject to penalties as set forth in § 50-6-238(d). 

(D) In any civil action filed pursuant to this chapter, the court shall have the authority to 
assess penalties as provided in this subdivision (b)(3). 

(c)(1) Upon making the first payment of benefits, and upon stopping or changing the benefits 
for any cause other than final settlement, or upon denying a claim after proper investigation, the 
employer's insurance carrier or the employer, if self-insured, shall immediately notify the 
administrator, on a form prescribed by the administrator, that the payment of income benefits has 
begun or has been stopped or changed. 

(2) Failure to file the notice shall be a misdemeanor and shall, upon conviction, be punishable 
by a fine of not more than fifty dollars ($50.00). 

(d)(1) If payments have been made without an award, and the employer subsequently elects to 
controvert the employer's liability, notice of controversy shall be filed with the administrator within 
fifteen (15) days of the due date of the first omitted payment. 

(2) In such cases, the prior payment of compensation shall not be considered a binding 
determination of the obligations of the employer as to future compensation payments. 

(3) Likewise, the acceptance of compensation by the employee shall not be considered a 
binding determination of the obligations of the employer as to future compensation payments; 
nor shall the acceptance of compensation by the employee be considered a binding 
determination of the employee’s rights. 


20; 1996, ch. 790, § 2; 1997, ch. 533, § 3; 1999, ch. 520, 


History. 


Acts 1919, ch. 123, § 26; 1923, ch. 84, § 3; Shan. 
Supp., § 3608a175; Code 1932, § 6876; Acts 1941, ch. 90, 
§ 4; C. Supp. 1950, § 6876; Acts 1955, ch. 182, § 1; 1963, 
ch. 362, § 1; 1967, ch. 313, § 2; 1969, ch. 196, § 2; 1971, 
ch. 134, § 2; 1972, ch. 699, § 2; 1973, ch. 379, § 5; 1974, 
ch. 617, § 1; 1975, ch. 86, § 1; 1977, ch. 354, § 1; 1978, 
ch. 532, § 1; 1979, ch. 365, § 1; 1980, ch. 607, § 1; 1981, 
ch. 333, § 1; 1982, ch. 880, § 1; T.C.A. (orig. ed.), 
§ 50-1005; Acts 1983, ch. 215, § 2; 1985, ch. 393, §§ 4, 


§ 41; 2004, ch. 962, § 6; 2007, ch. 330, § 1. 


Code Commission Notes. The misdemeanor in this 
section has been designated as a Class A misdemeanor by 
authority of § 40-35-110, which provides that an offense 
designated a misdemeanor without specification as to 
category is a Class A misdemeanor. See also § 39-11-114. 


Compiler’s Notes. 
Acts 2004, ch. 962, § 42 provided that: (a) The general 
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assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 
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Acts 2004, ch. 962, § 51 provided, in part, that § 6 of 
the act shall apply to accidents or injuries occurring on or 
after July 1, 2004. 


Cross-References. 
Inapplicability to claims filed against state, § 9-8-307. 
Maximum compensation limits inapplicable, § 50-6-303. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 38. 


Law Reviews. 
Trouble with Workmen’s Compensation in Tennessee 
(Bruce R. Boals), 38 Tenn. L. Rev. 517 (1971). 


Attorney General Opinions. 
Disability includes both temporary total and partial dis- 
ability, OAG 94-117 (10/10/94). 


NOTES TO DECISIONS 


Analysis 


. Death Not Caused by Injury — Effect. 
. Period of Compensation. 

. Maximum Compensation. 

. Limitation on Total Compensation. 

. Time for Payment. 

Penalty. 

. Employer Controverting Liability. 

. Discharged Employee. 

. Recovery of Conditional Payments. 


OMONOAaARWONM — 


eek, 


. Death Not Caused by Injury — Effect. 

Weekly allowance to injured employee for loss of leg 
terminates upon employee’s death not due to the injury, and 
does not survive. Bry-Block Mercantile Co. v. Carson, 154 
Tenn. 273, 288 S.W. 726, 1926 Tenn. LEXIS 123 (1926). 


2. Period of Compensation. 

Where period of temporary total disability extended two 
days beyond period of one week, employee was entitled to 
compensation for those two days in the amount of two- 
sevenths of the amount allowable for one week in accor- 
dance with § 50-6-207, even though those two days were 
Saturday and Sunday and the work week was from Monday 
through Friday. Oden v. Foster & Creighton Co., 201 Tenn. 
237, 298 S.W.2d 711, 1957 Tenn. LEXIS 418 (1957). 


3. Maximum Compensation. 

Payment for temporary total disability was properly 
credited against award for permanent total disability in 
determining the limitation on total compensation provided 
by this section. Bland Casket Co. v. Davenport, 221 Tenn. 
492, 427 S.W.2d 839, 1968 Tenn. LEXIS 479 (1968). 


4. Limitation on Total Compensation. 

The limitation on total compensation applies to cases 
involving the second injury fund. Hedges Mfg. Co. v. Worley, 
223 Tenn. 102, 442 S.W.2d 624, 1969 Tenn. LEXIS 393 
(1969). 


5. Time for Payment. 
Payment of compensation should have been made within 
15 days after employer had knowledge of death of worker, 


not from the date the accompanying death claim was 
dismissed. Woodall v. Hamlett, 872 S.W.2d 677, 1994 Tenn. 
LEXIS 47 (Tenn. 1994). 


6. Penalty. 

In order to impose the penalty of six percent, the failure 
to pay must be in bad faith. Mayes v. Genesco, Inc., 510 
S.W.2d 882, 1974 Tenn. LEXIS 508 (Tenn. 1974); Fagg v. 
Hutch Mfg. Co., 755 S.W.2d 446, 1988 Tenn. LEXIS 128 
(Tenn. 1988). 

Provisions governing covering time for payment of 
compensation and the six percent penalty on unpaid 
installments are mandatory; however, if failure to pay was in 
good faith, or based on reasonable judgment or doubt, then 
a penalty should not be assessed. Woodall v. Hamlett, 872 
S.W.2d 677, 1994 Tenn. LEXIS 47 (Tenn. 1994). 


7. Employer Controverting Liability. 

Failure of the employer to show compliance with T.C.A. 
§ 50-6-205(d) precludes it from contending that the acci- 
dent and the resulting injury to the employee were not within 
the coverage of the workers’ compensation statutes. Goins 
v. Kayser-Roth Hosiery, Inc., 751 S.W.2d 423, 1988 Tenn. 
LEXIS 106 (Tenn. 1988), overruled in part, Lollar v. 
Wal-Mart Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 
38, 4 A.L.R.5th 1086 (Tenn. 1989). 

No payment was “omitted” under the terms of T.C.A. 
§ 50-6-205(d), because the defendant had paid temporary 
total disability based on the facts then known, and had 
conducted a reasonable investigation, hampered by circum- 
stances beyond its control, to determine whether it had a 
complete defense to claims for permanent and additional 
temporary total disability benefits; therefore, defendant 
timely filed the notice of controversy and was not precluded 
from raising intoxication defense..Dobbs v. Liberty Mut. Ins. 
Co., 811 S.W.2d 75, 1991 Tenn. LEXIS 182 (Tenn. 1991). 


8. Discharged Employee. 

Reinstatement coupled with back pay involves the least 
amount of uncertainty, and because of the inherently 
speculative nature of front pay awards, reinstatement is the 
preferred remedy in cases involving discharged employees. 
Sasser v. Averitt Express, Inc., 839 S.W.2d 422, 1992 Tenn. 
App. LEXIS 403 (Tenn. Ct. App. 1992). 
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9. Recovery of Conditional Payments. judgment when the judgment was reversed on appeal. 
An employer was entitled to recover funds paid to an _— Catlett v. Indemnity Ins. Co. of N. Am., 914 S.W.2d 76, 1995 
employee and the employee's attorney in satisfaction of a Tenn. LEXIS 780 (Tenn. 1995). 


50-6-206. Settlements. [Applicable to injuries occurring prior to July 1, 2014.] 


(a)(1) The interested parties shall have the right to settle all matters of compensation between 
themselves, but all settlements, before the settlements are binding on either party, shall be 
reduced to writing and shall be approved by the judge of the circuit court or chancery court of 
the county where the claim for compensation is entitled to be made. It shall be the duty of the 
judge of the circuit court or chancery court to whom any proposed settlement is presented for 
approval under this chapter, to examine the proposed settlement to determine whether the 
employee is receiving, substantially, the benefits provided by this chapter. To this end, the judge 
may call and examine witnesses. Upon the settlement’s being approved, judgment shall be 
rendered on the settlement by the court and duly entered by the clerk. The cost of the 
proceeding shall be borne by the employer. Certified copies of all papers, orders, judgments and 
decrees filed or entered by the court upon the approval of such settlement, together with a copy 
of the settlement agreement, shall be forwarded to the division of workers’ compensation by the 
employer within ten (10) days after the entry of the judgment. If it appears that any settlement 
approved by the court does not secure to the employee in a substantial manner the benefits of 
this chapter, the settlement may, in the discretion of the trial judge, be set aside at any time 
within thirty (30) days after the receipt of the papers by the division, upon the application of the 
employee or the administrator of the division in the employee’s behalf, whether the court has 
adjourned in the meantime or not, notwithstanding § 50-6-230 to the contrary. In all cases where 
the settlement proceedings or any other court proceedings for workers’ compensation under this 
chapter involve a subsequent injury wherein the employee would be entitled to receive or is 
claiming compensation from the second injury fund provided for in § 50-6-208, the administrator 
shall be made a party defendant to the proceedings in an action filed by either the employer or 
the injured employee and an attorney representing the department under the supervision of the 
attorney general and reporter shall represent the administrator in the proceeding. The court, by 
its decree, shall determine the right of the claimant to receive compensation from the fund, and 
the clerk of the court shall furnish to the administrator a certified copy of the decree, the cost 
of which shall be added to the costs of the proceedings and shall be paid as other costs are 
adjudged in the case. 

(2) Notwithstanding any other provision of this chapter to the contrary, the parties shall not 
be permitted to compromise and settle the issue of future medical benefits to which an employee 
is entitled pursuant to this chapter, except in accordance with the following: 

(A) Nothing in this section shall be construed to prohibit the parties from compromising 
and settling at any time the issue of future medical benefits; provided, that the settlement 
agreement is approved by a trial court, or the commissioner or the commissioner's designee, 
and includes a provision confirming that the claimant has been advised of the consequences 
of the settlement, if any, with respect to Medicare and TennCare benefits and liabilities. 

(B) [Deleted by 2011 amendment.] 

(C) Notwithstanding any other provision of this chapter or this subdivision (a)(2), an 
employee who is determined to be permanently totally disabled shall not be allowed to 
compromise and settle the employee’s rights to future medical benefits. 

(D) [Deleted by 2011 amendment.] 

(b) Notwithstanding any other provision of this section, if there is a dispute between the parties 
as to whether a claim is compensable, or as to the amount of compensation due, the parties may 
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settle the matter without regard to whether the employee is receiving substantially the benefits 
provided by this chapter; provided, that the settlement is determined by the court, or the 
commissioner or the commissioner's designee, to be in the best interest of the employee. 
(c)(1) The commissioner or the commissioner's designee may approve a proposed settlement 
among the parties if: 

(A) The settlement agreement has been signed by the parties; 

(B) The commissioner or the commissioner's designee has determined that the employee 
is receiving, substantially, the benefits provided by this chapter, or, in cases subject to 
subsection (b), in the best interest of the employee; and 

(C) If the employee was not represented by counsel at a benefit review conference, the 
settlement agreement shall be reviewed by a specialist within the department who was not 
associated with the employee's case. 

(2) Among the parties, a settlement approved by the commissioner pursuant to this 
subsection (c) shall be entitled to the same standing as a judgment of a court of record for 
purposes of § 50-6-230 and all other purposes. A settlement approved by the commissioner 
may be appealed as a final order pursuant to the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(3)(A) For settlements in which the employee is represented by counsel, the parties shall 

seek the approval of the department as provided in this subsection (c), unless the parties 

agree to seek the approval of a court pursuant to subsection (a). 

(B) For settlements in which the employee is not represented by counsel, the parties shall 
seek the approval of a court pursuant to subsection (a), unless the parties agree to seek 
approval from the department pursuant to this subsection (c). 

(4) The commissioner or the commissioner's designee shall approve or reject settlements 
submitted to the department within three (3) business days of receiving the settlement. The 
review and approval or disapproval shall be provided in the regional offices of the division or 
other location agreed to by the parties and the division. If the commissioner or the designee 
does not approve or reject the settlement within three (3) business days, either party may submit 
a copy of the signed settlement to any court with jurisdiction to hear the underlying workers’ 
compensation claim. If the injured employee is not represented by counsel, the review shall be 
conducted in person. 

(5) In approving settlements pursuant to this subsection (c), the commissioner or the 
commissioner's designee shall consider all pertinent factors, including degree of medical 
impairment, the employee’s age, education, skills and training, local job opportunities and 
capacity to work at types of employment available in the claimant’s disabled condition. If the 
injured employee is not represented by counsel, then the commissioner or the commissioner's 
designee shall thoroughly inform the employee of the scope of benefits available under this 
chapter, the employee’s rights and the procedures necessary to protect those rights. 


History. 

Acts 1919, ch. 123, § 27; Shan. Supp., § 36084176; 
Code 1932, § 6877; Acts 1945, ch. 149, § 2; 1947, ch. 
139, § 5; C. Supp. 1950, § 6877; Acts 1969, ch. 123, § 1; 
impl. am. Acts 1980, ch. 534, § 1; Acts 1980, ch. 479, § 1; 
1981, ch. 488, § 4; T.C.A. (orig. ed.), § 50-1006; Acts 
1983, ch. 217, §§ 1, 2; 1996, ch. 944, § 14; 1999, ch. 520, 
§ 41; 2002, ch. 695, § 4; 2004, ch. 962, §§ 3, 4, 48; 2011, 
ch. 416, §§ 3-6. 


Compiler’s Notes. 
Acts 1996, ch. 944, § 57 provided that the amendment 


by that act shall apply to accidents and injuries occurring on 
and after January 1, 1997. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
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assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, that §§ 3 and 
4 of the act shall apply to accidents or injuries occurring on 
or after July 1, 2004. 

Acts 2011, ch. 416, § 10 provided that §§ 3-9 of the act, 
which amended §§ 50-6-102(12), 50-6-204(a)(1) and (2), 
50-6-206(a)(2) and (b) and 50-6-301, shall apply to injuries 
occurring on or after June 6, 2011. 

Acts 2013, ch. 289, § 46, effective July 1, 2014, amends 
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§ 50-6-206 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. 


Cross-References. 

Fees for clerks of court, § 8-21-401. 

Inapplicability to claims filed against state, § 9-8-307 
[version applicable to injuries occurring prior to July 1, 
2014]. 

Lump sum payments, approval by court, § 50-6-229. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), § 530. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 34. 


Law Reviews. 
Res Judicata — Effect of Dismissal with Prejudice, 48 
Tenn. L. Rev. 437 (1981). 
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Analysis 


. In General. 

. Right to Challenge Validity of Section. 

. Second Injury Fund. 

—Party Status. 

. —Immunity from Suit. 

—Funding. 

. —Agreement to Terms of Settlement. 

. Jurisdiction and Venue. 

Duty of Court. 

. Nature of Settlements. 

11. Statutory Rights to Be Secured. 

12. Degree of Disability to Be Stated. 

13. Agreement to Reemploy as Part of Settlement. 
14. Right of Subrogation Upon Lump Sum Settlement. 
15. Lack of Court’s Approval — Effect. 

16. Failure to Enter Order on Minutes. 

17. Employee — When Liable for Costs. 

18. Court’s Power to Set Aside Settlement. 

19. Voluntary Settlement Set Aside by Director. 
20. Writ of Error Coram Nobis. 

21. Period of Limitations. 

22. Settlement in Employee's Best Interest. 


OMONOORWNM— 


a 
oO . 


1. In General. 

The statutory framework of this law does not require the 
claimant to make a formal request for relief from the fund to 
present a case for determining the liability of the fund. 
United States Pipe & Foundry Co. v. Johnson, 927 F.2d 
296, 1991 U.S. App. LEXIS 3764 (6th Cir. Tenn. 1991). 

In a workers’ compensation case, the trial court did not 
err in denying an employee’s motion to set aside a 
judgment approving a settlement between the parties 
although the employee did not personally appear in court 
because a personal appearance by the employee was not 
required under T.C.A. § 50-6-206 to procure approval of the 
settlement. Henderson v. Saia, Inc., 318 S.W.3d 328, 2010 
Tenn. LEXIS 678 (Tenn. Aug. 24, 2010), rehearing denied, 
Henderson v. SAIA, Inc., — S.W.3d —, 2010 Tenn. LEXIS 
866 (Tenn. Sept. 8, 2010). 


2. Right to Challenge Validity of Section. 

An employer who has elected to operate under this 
statute and to accept its terms is without right to challenge 
the validity of this section as being an unconstitutional 
deprivation of rights of property without due process. Vester 
Gas Range & Mfg. Co. v. Leonard, 148 Tenn. 665, 257 S.W. 
395, 1923 Tenn. LEXIS 53 (1923). 


3. Second Injury Fund. 


4. —Party Status. 

It was the intention of the general assembly in mandating 
the party status of the “second injury fund” that the director 
be a party with notice of any hearing for court approval of 
any settlement involving potential liability of that fund. 
Dailey v. Southern Heel Co., 785 S.W.2d 344, 1990 Tenn. 
LEXIS 65 (Tenn. 1990). 

Where the director of the division of workers’ compen- 
sation was a party defendant in the case at the time the trial 
judge entered the judgment against the division’s Second 
Injury Fund for 70 percent of a total disability award, and the 
director was represented by counsel in that proceeding, and 
the subsequent agreed settlement between the employer 
and the employee did not involve any potential liability of the 
Fund, the Second Injury Fund was not entitled to party 
status or notice with regard to such agreement. Cameron v. 
Kite Painting Co., 860 S.W.2d 41, 1993 Tenn. LEXIS 291 
(Tenn. 1993). 


5. —Immunity from Suit. 

Actions against the director of the second injury fund to 
obtain a judgment from the second injury fund are suits 
against the state; therefore, the fund is protected by the 
immunity provided by U.S. Const., amend 11. United States 
Pipe & Foundry Co. v. Johnson, 927 F.2d 296, 1991 U.S. 
App. LEXIS 3764 (6th Cir. Tenn. 1991). 


6. —Funding. 

Statutes providing for funding of the second injury fund 
did not guarantee to eligible claimants that the fund would 
not be underfunded. Brock v. McWherter, 94 F.3d 242, 1996 
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FED App. 286P, 1996 U.S. App. LEXIS 22386 (6th Cir. 
Tenn. 1996). 


7. —Agreement to Terms of Settlement. 

Trial court could not approve a settlement between the 
employer and employee concerning the issue of disability 
caused by a subsequent injury where the second injury fund 
did not agree to its terms. Sweeten v. Trade Envelopes, 938 
S.W.2d 383, 1996 Tenn. LEXIS 809 (Tenn. 1996). 


8. Jurisdiction and Venue. 

An action under this statute is transitory and a court other 
than one in the county where injury occurred has jurisdiction 
of subject matter. Having jurisdiction of subject matter, the 
court may adjudicate if jurisdiction of the person is obtained. 
Chambers v. Sanford & Treadway, 154 Tenn. 134, 289 S.W. 
533, 1926 Tenn. LEXIS 111 (1926), overruled in part, Five 
Star Express v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 
413 (Tenn. 1993), superseded by statute as stated in, 
Ferguson v. Ram Enters., 900 S.W.2d 19, 1995 Tenn. 
LEXIS 268 (Tenn. 1995). See also Redman v. Dupont 
Rayon Co., 165 Tenn. 585, 56 $.W.2d 737, 1932 Tenn. 
LEXIS 90 (1932), overruled in part, Five Star Express v. 
Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 
1993). 

Venue is not governed exclusively by § 50-6-225. Red- 
man v. Dupont Rayon Co., 165 Tenn. 585, 56 S.W.2d 737, 
1932 Tenn. LEXIS 90 (1932), overruled in part, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993). 

An action under the Workers’ Compensation Law is 
transitory, and where there is no objection to jurisdiction, a 
settlement under this section is “entitled to be made” in any 
county. Felty v. Chillicothe Realty Co., 175 Tenn. 315, 134 
S.W.2d 153, 1939 Tenn. LEXIS 44 (1939). 

Where the parties consented to the approval of a 
settlement of a compensation claim by a circuit judge of a 
county where neither of the parties resided, such settlement 
was valid and binding on the parties and barred a 
subsequent suit for compensation under such claim. Felty v. 
Chillicothe Realty Co., 175 Tenn. 315, 134 S.W.2d 153, 
1939 Tenn. LEXIS 44 (1939). 


9. Duty of Court. 

Judge to whom proposed settlement is presented does 
not do his duty if he does not follow provisions of this 
section and satisfy himself that the settlement is fair. J. E. 
Greene Co. v. Bennett, 207 Tenn. 635, 341 S.W.2d 751, 
1960 Tenn. LEXIS 503 (1960), overruled in part, Indiana 
Lumberman’s Mut. Ins. Co. v. Ray, 596 $.W.2d 816, 1980 
Tenn. LEXIS 434 (Tenn. 1980). 

The prospective agreement must be submitted to a 
circuit, chancery or criminal court judge who must review 
the provisions therein and determine if the provisions of the 
law for the protection of the worker have been substantially 
complied with. Lindsey v. Hunt, 215 Tenn. 406, 384 S.W.2d 
441, 1964 Tenn. LEXIS 527 (1964), rehearing denied, 
Lindsey v. Hunt, 215 Tenn. 406, 387 S.W.2d 344, 1965 
Tenn. LEXIS 505 (1964), overruled, Betts v. Tom Wade Gin, 
810 S.W.2d 140, 1991 Tenn. LEXIS 174 (Tenn. 1991). 


10. Nature of Settlements. 

Lump sum settlements as authorized by statute are not 
compromise settlements in the usual sense of the word. 
Lindsey v. Hunt, 215 Tenn. 406, 384 S.W.2d 441, 1964 
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Tenn. LEXIS 527 (1964), rehearing denied, Lindsey v. Hunt, 
215 Tenn. 406, 387 S.W.2d 344, 1965 Tenn. LEXIS 505 
(1964), overruled, Betts v. Tom Wade Gin, 810 S.W.2d 140, 
1991 Tenn. LEXIS 174 (Tenn. 1991). 


11. Statutory Rights to Be Secured. 

Although employee’s death allegedly resulted from his 
own willful misconduct, $3,000 lump sum settlement was 
not substantial compliance with benefits provided by Work- 
ers’ Compensation Law, and order approving settlement 
was vacated under section of law expressly forbidding court 
approval of settlement that does not secure benefits of law 
to employee in substantial manner. Winters v. Hunt, 193 
Tenn. 189, 245 S.W.2d 195, 1951 Tenn. LEXIS 344 (1951). 

Settlements between the parties must be made in 
accordance with the compensation specified by the statutes 
and a claimant cannot validly agree to less compensation 
than he is entitled to by the statute. Lindsey v. Hunt, 215 
Tenn. 406, 384 S.W.2d 441, 1964 Tenn. LEXIS 527 (1964), 
rehearing denied, Lindsey v. Hunt, 215 Tenn. 406, 387 
S.W.2d 344, 1965 Tenn. LEXIS 505 (1964), overruled, Betts 
v. Tom Wade Gin, 810 S.W.2d 140, 1991 Tenn. LEXIS 174 
(Tenn. 1991). 

All compensation claims are to be settled within the 
schedule of disability compensation provided by § 50-6-207 
even where the settlement is made pursuant to this section. 
Lindsey v. Hunt, 215 Tenn. 406, 384 S.W.2d 441, 1964 
Tenn. LEXIS 527 (1964), rehearing denied, Lindsey v. Hunt, 
215 Tenn. 406, 387 S.W.2d 344, 1965 Tenn. LEXIS 505 
(1964), overruled, Betts v. Tom Wade Gin, 810 S.W.2d 140, 
1991 Tenn. LEXIS 174 (Tenn. 1991). 

Claims for workers’ compensation benefits which have 
not been reduced to judgment during the lifetime of the 
worker do not survive the worker's death from a nonwork- 
related cause. Moore v. Drake Bakeries, Inc., 834 S.W.2d 
939, 1992 Tenn. LEXIS 502 (Tenn. 1992). 

T.C.A. § 50-6-206 requires a detailed explanation of the 
full range of benefits available to each employee, including 
but not limited to an explanation of the difference between 
permanent partial disability benefits and permanent total 
disability benefits, the amount and duration of compensa- 
tion available under each type of benefit, and the eligibility 
requirements for each type of benefit. Dennis v. Erin 
Truckways, Ltd., 188 S.W.3d 578, 2006 Tenn. LEXIS 305 
(Tenn. 2006). 

Given the fact that at least three of the safeguards in 
T.C.A. § 50-6-206 were ignored, and the fact that the 
evidence showed that the claimant did not understand the 
full range of his rights at the time he entered into the 
settlement, the appellate court affirmed the trial court’s 
decision to set aside a mediated settlement agreement. 
Dennis v. Erin Truckways, Ltd., 188 S.W.3d 578, 2006 Tenn. 
LEXIS 305 (Tenn. 2006). 


12. Degree of Disability to Be Stated. 

The degree of percent of disability compensated must be 
included in agreements executed pursuant to this section. 
Lindsey v. Hunt, 215 Tenn. 406, 384 S.W.2d 441, 1964 
Tenn. LEXIS 527 (1964), rehearing denied, Lindsey v. Hunt, 
215 Tenn. 406, 387 S.W.2d 344, 1965 Tenn. LEXIS 505 
(1964), overruled, Betts v. Tom Wade Gin, 810 S.W.2d 140, 
1991 Tenn. LEXIS 174 (Tenn. 1991). 


13. Agreement to Reemploy as Part of Settlement. 
Where as part of a settlement of an employee’s claim the 
employer agreed to “take the employee back to work and to 
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give her suitable work in her condition,” the employer was 
obligated to take the employee back within a reasonable 
time after the approval of the settlement but was not 
obligated to reemploy her after a lapse of more than nine 
months. Greenwood v. National Biscuit Co., 175 Tenn. 302, 
134 S.W.2d 149, 1939 Tenn. LEXIS 42 (1939). 


14. Right of Subrogation Upon Lump Sum Settlement. 

Where an independent contractor's employee was in- 
jured by the negligence of the general contractor, and the 
independent contractor and its insurer entered into a lump 
sum settlement with the employee which settlement was 
approved by the chancery court, the independent contractor 
and its insurer were subrogated to whatever rights the 
employee might have had against the general contractor. 
General Shale Products Corp. v. Reese, 35 Tenn. App. 423, 
245 S.W.2d 788, 1951 Tenn. App. LEXIS 83 (Tenn. Ct. App. 
1951). 


15. Lack of Court’s Approval — Effect. 

Where the employee’s settlement with insurance com- 
pany was not approved by the judge of the circuit court, as 
required by this statute, and by employee's receipt, the 
employee was not barred from claiming further compensa- 
tion, and the court did not lose its jurisdiction, where suit 
was instituted within one year after the employer's default. 
Vester Gas Range & Mfg. Co. v. Leonard, 148 Tenn. 665, 
257 S.W. 395, 1923 Tenn. LEXIS 53 (1923). 

An agreement between insurer and widow to pay her 
more than the statute provides is not binding without court’s 
approval, and will not be approved over objection of insurer. 
Mangrum v. Aetna Life Ins. Co., 153 Tenn. 209, 280 S.W. 
1011, 1925 Tenn. LEXIS 20 (1926); McCaslin v. Heath, 157 
Tenn. 380, 8 S.W.2d 362, 1928 Tenn. LEXIS 202 (1928). 

This section contemplates a judicial proceeding with 
notice or appearance, and a minute entry evidencing it, so 
that the judge’s writing “approved” on a settlement, does not 
suffice. Wilkinson v. Johnson City Shale Brick Corp., 156 
Tenn. 373, 2 S.W.2d 89, 299 S.W. 1056, 1927 Tenn. LEXIS 
130 (1928). 

Acompromise settlement is not binding until approved by 
the court. Wilkinson v. Johnson City Shale Brick Corp., 156 
Tenn. 373, 2 S.W.2d 89, 299 S.W. 1056, 1927 Tenn. LEXIS 
130 (1928); United States Fidelity & Guaranty Co. v. 
McBride, 165 Tenn. 580, 56 S.W.2d 736, 1932 Tenn. LEXIS 
89 (1933); Sherlin v. Liberty Mut. Ins. Co., 584 S.W.2d 455, 
1979 Tenn. LEXIS 459 (Tenn. 1979). 

An injured employee may bring a suit under the com- 
pensation statute, notwithstanding the employer has paid, 
prior thereto, a sum in excess of the amount due under the 
terms of an award previously made, where it appears that 
a substantial dispute exists as to the nature of the injury and 
the extent of compensation due. Key v. Briar Hill Collieries, 
167 Tenn. 229, 68 S.W.2d 115, 1933 Tenn. LEXIS 30 
(1934). 

Where settlement between insurance carrier and injured 
worker was not approved by the court as provided by this 
section, matters in controversy between worker and em- 
ployer remained open to litigation since such a settlement is 
not binding on insurer, employer or employee. Moore v. 
Hines, 170 Tenn. 456, 95 S.W.2d 928, 1936 Tenn. LEXIS 15 
(1936). 

Agreement between insurance carrier and injured worker 
which was not approved by the court was not binding on the 
insurer, employer or employee but was sufficient to prevent 
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the running of the statute of limitations until default of such 
settlement or determination. Moore v. Hines, 170 Tenn. 456, 
95 S.W.2d 928, 1936 Tenn. LEXIS 15 (1936). 

Where a release of the right of compensation was not 
approved by the circuit court, such release was invalid and 
was not binding on the parties. Southern R. Co. v. Baskette, 
175 Tenn. 253, 133 S.W.2d 498, 1939 Tenn. LEXIS 37 
(1939). 

A settlement between the parties, if not approved by the 
court as provided by this section, would not prevent a suit 
for compensation by the employee within one year after the 
injury. Stephens v. American Mut. Liability Ins. Co., 188 
Tenn. 560, 221 S.W.2d 803, 1949 Tenn. LEXIS 374 (1949). 

Where settlement was not approved by the court it is not 
binding on the employer, the insurer or the employee for 
any purpose and cannot be enforced. Gross v. National 
Health Enterprises, Inc., 582 S.W.2d 379, 1979 Tenn. 
LEXIS 443 (Tenn. 1979); Hale v. CNA Ins. Cos., 799 S.W.2d 
659, 1990 Tenn. LEXIS 423 (Tenn. 1990). 


16. Failure to Enter Order on Minutes. 

Where a settlement was voluntarily made, the employee 
being represented by counsel, appearing in open court, and 
examined by the trial judge who thereafter signed an order 
approving the settlement, which order through negligence 
or error was not entered on the minutes, the case was a 
proper one for entry of an order nunc pro tunc. Hedges- 
Walsh-Weidner Co. v. Haley, 165 Tenn. 486, 55 S.W.2d 
775, 1932 Tenn. LEXIS 74 (1933). 


17. Employee — When Liable for Costs. 

Where the injured employee seeks a recovery under the 
compensation statute, and it appears that defendant has 
paid all that he is liable for, such employee failing to sustain 
his contention will be taxed with the costs. Woodard v. 
National Cotton Seed Products Corp., 154 Tenn. 230, 285 
S.W. 553, 1926 Tenn. LEXIS 118 (1926). 


18. Court’s Power to Set Aside Settlement. 

The circuit court has full jurisdiction and power to set 
aside a compromise or settlement made in violation of the 
Workers’ Compensation Law. Ledford v. Johnson City 
Foundry & Machine Co., 169 Tenn. 430, 88 S.W.2d 804, 
1935 Tenn. LEXIS 66 (1935). 

Petition to set aside settlement for leg injury previously 
approved by the court was properly denied where judge 
examined leg and evidence showed that leg had healed at 
time of settlement and was in as good condition as it was 
prior to injury. Wright v. Gerst Brewing Co., 195 Tenn. 150, 
258 S.W.2d 739, 1953 Tenn. LEXIS 314 (1953). 

Provision of this section as amended in 1947, providing 
for setting aside settlement agreements, repeals by impli- 
cation that part of § 50-6-231 providing that lump sum 
payments shall be final. Bledsoe County Highway Dep't v. 
Pendergrass, 205 Tenn. 697, 330 S.W.2d 313, 1959 Tenn. 
LEXIS 410 (1959). 

Where lump sum settlement entered into pursuant to this 
section was silent as to nature, extent and permanence of 
the disability being compensated and agreement was 
devoid of any criteria by which fairness of settlement could 
be judged, settlement could be modified even though 
§ 50-6-231 provided that lump sum payments are final and 
petition was not filed until after the expiration of the 30 day 
period for modification provided by this section. Lindsey v. 
Hunt, 215 Tenn. 406, 384 S.W.2d 441, 1964 Tenn. LEXIS 
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527 (1964), rehearing denied, Lindsey v. Hunt, 215 Tenn. 
406, 387 S.W.2d 344, 1965 Tenn. LEXIS 505 (1964), 
overruled, Betts v. Tom Wade Gin, 810 S.W.2d 140, 1991 
Tenn. LEXIS 174 (Tenn. 1991). 

Employee was not entitled to reopening of case and 
modification of award where rights had been judicially 
determined and no award was periodically payable for more 
than six months. Hughes v. Globe Co., 224 Tenn. 208, 452 
S.W.2d 859, 1970 Tenn. LEXIS 316 (1970). 

The only types of awards in compensation cases that 
may be reopened and modified are court approved settle- 
ments, even though they may provide for lump sum 
payment, or awards payable periodically for more than six 
months. Hughes v. Globe Co., 224 Tenn. 208, 452 S.W.2d 
859, 1970 Tenn. LEXIS 316 (1970). 

Section 50-6-231, providing that all lump sum payments 
of workers’ compensation are final, was repealed by 
implication only to the extent that it conflicted with this 
section allowing a lump sum settlement to be set aside 
where it appears that the settlement does not secure to the 
employee in a substantial manner the benefits of the 
Workers’ Compensation Law and where application to the 
trial court is made within 30 days after receipt by the 
division of workers’ compensation of the papers in the case. 
Reams v. Trostel Mechanical Industries, Inc., 522 S.W.2d 
170, 1975 Tenn. LEXIS 721 (Tenn. 1975). 

The language of T.C.A. § 50-6-231, which provides that 
lump sum awards are final, was impliedly repealed to the 
extent that it conflicted with T.C.A. § 50-6-206, which allows 
such settlements to be set aside under certain circum- 
stances if application is made to the trial court within 30 
days after the division of workers’ compensation’s receipt of 
the judgment. If T.C.A. § 50-6-206 is not applicable by 
reason of its time constraints, lump sum settlements are 
final. Even if its provisions are applicable, the trial court 
must be shown that the settlement did not secure to the 
employee in a substantial manner the benefits of the 
Workers’ Compensation Act. Nails v. Aetna Ins. Co., 834 
S.W.2d 289, 1992 Tenn. LEXIS 413 (Tenn. 1992). 

When a party agrees to settle a workers’ compensation 
Claim, and the trial court approves the settlement, the 
settling party is generally not entitled to relief pursuant to 
Tenn. R. Civ. P. 60.02(5). Federated Ins. Co. v. Lethcoe, 18 
S.W.3d 621, 2000 Tenn. LEXIS 158 (Tenn. 2000). 

Because the evidence preponderated against a finding 
that the employee was not represented by counsel, where 
it was beyond dispute that the employee was represented 
by counsel during the settlement negotiations and at the 
time the settlement was submitted to the Department of 
Labor for approval, the trial court clearly erred by premising 
its ruling, in part, on the absence of procedural safeguards 
afforded only to employees not represented by counsel. 
Furlough v. Spherion Atl. Workforce, LLC, 397 S.W.3d 114, 
2013 Tenn. LEXIS 204 (Tenn. Feb. 22, 2013). 

Because the employee failed to establish at least two of 
the three criteria necessary to obtain relief in an indepen- 
dent action collaterally attacking a final judgment as it was 
Clear that the employee had other available and adequate 
remedies, the employee either could have timely sought 
relief for the alleged mistake pursuant to Tenn..R. Civ. P. 
60.02(1) or appealed from the Department-approved settle- 
ment pursuant to T.C.A. § 50-6-206(c)(2), the employee 
availed himself of neither remedy, and it could not be 
concluded that the employee was without fault, the court 
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could not exercise inherent authority and consider the 
petition as an independent action. Furlough v. Spherion Atl. 
Workforce, LLC, 397 S.W.3d 114, 2013 Tenn. LEXIS 204 
(Tenn. Feb. 22, 2013). 

Although an employee had to exhaust the benefit review 
conference process to file a claim for compensation under 
the Workers’ Compensation Law, T.C.A. § 50-6-225, the 
employee had not filed a claim for compensation, rather, the 
employee petitioned the trial court to set aside a Depart- 
ment-approved settlement; as the employee satisfied the 
exhaustion requirement, the trial court did not lack subject 
matter jurisdiction. Furlough v. Spherion Atl. Workforce, 
LLC, 397 S.W.3d 114, 2013 Tenn. LEXIS 204 (Tenn. Feb. 
22, 2013). 

Parties did not seek court approval under T.C.A. § 50- 
6-206(a) and could not have proceeded under subsection 
(b) because, at all times relevant to the appeal, subsection 
(b) applied only to settlements not providing for future 
medical benefits, among other restrictions. Because the 
parties succeeded in reaching a mediated settlement, as 
evidenced by a signed document executed by the proper 
parties, the benefit review conference process was plainly 
exhausted. Furlough v. Spherion Atl. Workforce, LLC, 397 
$.W.3d 114, 2013 Tenn. LEXIS 204 (Tenn. Feb. 22, 2013). 


19. Voluntary Settlement Set Aside by Director. 

Where the director, rather than the plaintiff, sought to set 
aside a voluntary workers’ compensation settlement, the 
plaintiff was not required to tender the benefits paid by the 
employer as a condition precedent to rescinding the 
settlement. Dailey v. Southern Heel Co., 785 S.W.2d 344, 
1990 Tenn. LEXIS 65 (Tenn. 1990). 


20. Writ of Error Coram Nobis. 

Where proper grounds exist, petition for writ of error 
coram nobis to set aside settlement made under this 
section will lie. Central Franklin Process Co. v. Gann, 175 
Tenn. 267, 133 S.W.2d 503, 1939 Tenn. LEXIS 38 (1939). 


21. Period of Limitations. 

Employee’s attempt to set aside a lump sum settlement 
for workers’ compensation approved by court decree was 
prohibited where the complaint seeking modification of the 
decree was not filed within the prescribed 30-day period. 
Reams v. Trostel Mechanical Industries, Inc., 522 S.W.2d 
170, 1975 Tenn. LEXIS 721 (Tenn. 1975). 

By placing the second injury fund into the workers’ 
compensation act and remaining silent as to the time in 
which a claim against the fund is to be filed, while at the 
same time expressing the intent that the claim against the 
fund is to be tried with the employee’s claim against his 
employer, the general assembly intended the time limitation 
on filing a workers’ compensation claim against the em- 
ployer to be equally applicable to a claim against the 
second injury fund. Travelers Ins. Co. v. Austin, 521 S.W.2d 
783, 1975 Tenn. LEXIS 695 (Tenn. 1975). 


22. Settlement in Employee’s Best Interest. 

A dismissal order which contained no finding that 
settlement was in the employee’s best interest was invalid 
as a judgment on the merits of the plaintiffs rights. Garrett 
v. Corry Foam Products, Inc., 596 S.W.2d 808, 1980 Tenn. 
LEXIS 430 (Tenn. 1980). 

Explicit provision to the effect that the settlement is for 
the best interest of the employee is not required under 
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T.C.A. § 50-6-206 unless, under the terms of the proposed __T.C.A. § 50-6-201 et seq. Thompson v. Firemen’s Fund Ins. 
settlement, the employee is not receiving substantially the  Co., 798 S.W.2d 235, 1990 Tenn. LEXIS 374 (Tenn. 1990). 
benefits provided by the Workers’ Compensation Law, 


Collateral References. Recovery for discharge from employment in retaliation 

Approval of settlement or compromise by court or for filing worker's compensation claim. 32 A.L.R.4th 1221. 
commission, character or status of right or claim within Time and jurisdiction for review, reopening, modification, 
provision of act as to. 153 A.L.R. 285. or reinstatement of agreement. 165 A.L.R. 9. 


50-6-207. Schedule of compensation. [Applicable to injuries occurring 
on and after July 1, 2014.] 


The following is the schedule of compensation to be allowed employees under 
this chapter: 
(1) Temporary Total Disability. 

(A) For injury producing temporary total disability, sixty-six and two 
thirds percent (66 22%) of the average weekly wages as defined in this 
chapter, subject to the maximum weekly benefit and minimum weekly 
benefit; provided, that if the employee’s average weekly wages are equal to 
or greater than the minimum weekly benefit, the employee shall receive 
not less than the minimum weekly benefit; and provided, further, that if 
the employee’s average weekly wages are less than the minimum weekly 
benefit, the employee shall receive the full amount of the employee’s 
average weekly wages, but in no event shall the compensation paid be less 
than the minimum weekly benefit. Where a fractional week of temporary 
total disability is involved, the compensation for each day shall be one 
seventh (7/,) of the amount due for a full week; 

(B)G) An employer may choose to continue to compensate an injured 
employee at the employee’s regular wages or salary during the employ- 
ee’s period of temporary total and temporary partial disability. The 
payments shall not result in an employee’s receiving less than the 
employee would otherwise receive for temporary disability benefits 
under this chapter; however, a court or the department has no authority 
to require an employer to pay any temporary disability benefits required 
by subdivision (1)(A), in addition to the employee’s regular wages or 
salary; 

(ii) When an employee receives payments under subdivision (1)(B)(i) 
and the employee’s claim for compensation under this chapter is 
determined by a court or settlement to be compensable, the employer 
shall be given credit for the payments. The credit shall be no more than 
the employee would have been otherwise paid under subdivision (1)(A), 
and any amount paid beyond the amount that would have otherwise 
been paid under subdivision (1)(A) shall not be credited against any 
award for permanent disability; 

(C) Any person who has drawn unemployment compensation benefits 
and who subsequently receives compensation for temporary disability 
benefits under a workers’ compensation law with respect to the same 
period shall be required to repay the unemployment compensation ben- 
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efits; provided, that the amount to be repaid does not exceed the amount 
of temporary disability benefits; 

(D) An employee claiming a mental injury, as defined by § 50-6-102, 
occurring on or after July 1, 2009, shall be conclusively presumed to be at 
maximum medical improvement upon the earliest occurrence of the 
following: 

(i) At the time the treating psychiatrist concludes the employee has 
reached maximum medical improvement; or 

(ii) [Deleted by 2013 amendment, effective July 1, 2014.] 

(iii) One hundred four (104) weeks after the date of injury in the case 
of mental injuries where there is no underlying physical injury; 

(KE) An employee claiming an injury as defined in § 50-6-102, when the 
date of injury is on or after July 1, 2014, shall be conclusively presumed to 
be at maximum medical improvement when the treating physician ends 
all active medical treatment and the only care provided is for the 
treatment of pain or for a mental injury that arose primarily out of a 
compensable physical injury. The employer shall be given credit against 
an award of permanent disability for any amount of temporary total 
disability benefits paid to the employee after the date that the employee 
attains maximum medical improvement as determined by a workers’ 
compensation judge. 

(2) Temporary Partial Disability. 

(A) In all cases of temporary partial disability, the compensation shall 
be sixty-six and two thirds percent (66 24%) of the difference between the 
average weekly wage of the worker at the time of the injury and the wage 
the worker is able to earn in the worker’s partially disabled condition. This 
compensation shall be paid during the period of the disability, not, 
however, beyond four hundred fifty (450) weeks, payment to be made at 
the intervals when the wage was payable, as nearly as may be, and subject 
to the same maximum, as stated in subdivision (1). In no event shall the 
compensation be less than the minimum weekly benefit; 

(B) In all cases of temporary partial disability for claims with a date of 
injury on or after July 1, 2014, the compensation shall be sixty-six and 
two-thirds percent (66 2/3%) of the difference between the average weekly 
wage of the worker at the time of the injury and the wage the worker is 
able to earn in the worker’s partially disabled condition. This compensa- 
tion shall be paid during the period of the disability, but payment shall not 
extend beyond four hundred fifty (450) weeks. Payment shall be made at 
the intervals when the wage was payable, as nearly as may be, and subject 
to the same maximum, as stated in subdivision (1). In no event shall the 
compensation be less than the minimum weekly benefit; 

(C) In any case when a dispute exists over the date of the employee’s 
attainment of maximum medical improvement, the employer shall be 
given credit against an award of permanent disability for any amount of 
temporary partial disability paid to the employee after the date on which 
the workers’ compensation judge determines maximum medical 
improvement. ) 
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(3) Permanent Partial Disability. 

(A) In case of disability partial in character but adjudged to be perma- 
nent, at the time the injured employee reaches maximum medical im- 
provement the injured employee shall be paid sixty-six and two-thirds 
percent (66 24%) of the employee’s average weekly wages for the period of 
compensation, which shall be determined by multiplying the employee’s 
impairment rating by four hundred fifty (450) weeks. The injured em- 
ployee shall receive these benefits, in addition to the benefits provided in 
subdivisions (1) and (2) and those provided by § 50-6-204, whether the 
employee has returned to work or not; and 

(B) If at the time the period of compensation provided by subdivision 
(3)(A) ends, the employee has not returned to work with any employer or 
has returned to work and is receiving wages or a salary that is less than 
one hundred percent (100%) of the wages or salary the employee received 
from his pre-injury employer on the date of injury, the injured employee 
may file a claim for increased benefits. If appropriate, the injured 
employee’s award as determined under subdivision (3)(A) shall be in- 
creased by multiplying the award by a factor of one and thirty-five one 
hundredths (1.35); in addition, the injured employee’s award shall be 
further increased by multiplying the award by the product of the following 
factors, if applicable: 

(1) Education: One and forty-five one hundredths (1.45), if the em- 
ployee lacks a high school diploma or general equivalency diploma; 

(ai) Age: One and two tenths (1.2), if the employee was more than 
forty (40) years of age at the time the period of compensation ends; and 

(ii) Unemployment rate: One and three tenths (1.3), if the unemploy- 
ment rate, in the Tennessee county where the employee was employed 
by the employer on the date of the workers’ compensation injury, was at 
least two (2) percentage points greater than the yearly average unem- 
ployment rate in Tennessee according to the yearly average unemploy- 
ment rate compiled by the department for the year immediately prior to 
the expiration of the period of compensation. 

(C) In determining the employee’s increased award pursuant to subdi- 
vision (3)(B), the employer shall be given credit for payment of the original 
award of benefits as determined under subdivision (3)(A) against the 
increased award. 

(D) Any employee may file a claim for increased benefits under subdi- 
vision (3)(B) by filing a new petition for benefit determination, on a form 
prescribed by the administrator, with the division no more than one (1) 
year after the period of compensation provided in subdivision (3)(A) ends. 
Any claim for increased benefits under this subdivision (3)(D) shall be 
forever barred, unless the employee files a new petition for benefit 
determination with the division within one (1) year after the period of 
compensation for the subject injury ends. Under no circumstances shall an 
employee be entitled to additional benefits when: 

(i) The employee’s loss of employment is due to the employee’s 
voluntary resignation or retirement; provided, however, that the resig- 
nation or retirement does not result from the work-related disability; 

(ii) The employee’s loss of employment is due to the employee’s 
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misconduct connected with the employee’s employment; or 

(iii) The employee remains employed but received a reduction in 
salary, wages, or hours that is concurrent with a reduction in salary, 
wages or reduction in hours that affected at least fifty percent (50%) of 
all hourly employees operating at or out of the same location. 

(E) Nothing in this subdivision (3) shall prohibit the employer and 
employee from settling the issue of additional benefits at any time after 
the employee reaches maximum medical improvement. Any settlement or 
award of additional permanent partial disability benefits pursuant to this 
subdivision (3) shall give the employer credit for prior permanent partial 
disability benefits paid to the employee. 

(F) Subdivision (3)(B) shall not apply to injuries sustained by an 
employee who is not eligible or authorized to work in the United States 
under federal immigration laws. 

(G) The total amount of compensation payable in this subdivision (3) 
shall not exceed the maximum total benefit. The payment of temporary 
total disability benefits or temporary partial disability benefits shall not 
be included in calculating the maximum total benefit. 

(H) All cases of permanent partial disability shall be apportioned to the 
body as a whole, which shall have a value of four hundred fifty (450) 
weeks, and there shall be paid compensation to the injured employee for 
the proportionate loss of use of the body as a whole resulting from the 
injury. If an employee has previously sustained an injury compensable 
under this section and has been awarded benefits for that injury, the 
injured employee shall be paid compensation for the period of temporary 
total disability or temporary partial disability and only for the degree of 
permanent disability that results from the subsequent injury. 

(4) Permanent Total Disability. 
(A)G) For permanent total disability as defined in subdivision (4)(B), 
sixty-six and two thirds percent (6623%) of the wages received at the 
time of the injury, subject to the maximum weekly benefit and minimum 
weekly benefit; provided, that if the employee’s average weekly wages 
are equal to or greater than the minimum weekly benefit, the employee 
shall receive not less than the minimum weekly benefit; provided, 
further, that if the employee’s average weekly wages are less than the 
minimum weekly benefit, the employee shall receive the full amount of 
the employee’s average weekly wages, but in no event shall the com- 
pensation paid be less than the minimum weekly benefit. This compen- 
sation shall be paid during the period of the permanent total disability 
until the employee is, by age, eligible for full benefits in the Old Age 

Insurance Benefit Program under the Social Security Act, compiled in 

42 U.S.C. § 401 et seq.; provided, that with respect to disabilities 

resulting from injuries that occur less than five (5) years before the date 

when the employee is eligible for full benefits in the Old Age Insurance 

Benefit Program as referenced previously in this subdivision (4)(A)(i) or 

after the employee is eligible for such benefits, permanent total disabil- 

ity benefits are payable for a period of two hundred sixty (260) weeks. 

The compensation payments shall be reduced by the amount of any old 
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age insurance benefit payments attributable to employer contributions 

that the employee may receive under title 42, chapter 7, title II of the 

Social Security Act, 42 U.S.C. § 401 et seq. Notwithstanding any statute 

or court decision to the contrary, the statutory social security offset 

provided by this section shall have no applicability to death benefits 
awarded to a deceased worker’s dependents pursuant to this chapter; 

(ii) Notwithstanding any other law to the contrary and notwithstand- 
ing any agreement of the parties to the contrary, permanent total 
disability payments shall not be commuted to a lump sum, except in 
accordance with the following: 

(a) Benefits may be commuted to a lump sum to pay only the 
employee’s attorney’s fees and litigation expenses and to pay pre- 
injury obligations in arrears; 

(b) The commuted portion of an award shall not exceed the value of 
one hundred (100) weeks of the employee’s benefits; 

(c) After the total amount of the commuted lump sum is deter- 
mined, the amount of the weekly disability benefit shall be recalcu- 
lated to distribute the total remaining permanent total benefits in 
equal weekly installments beginning with the date of entry of the 
order and terminating on the date the employee’s disability benefits 
terminate pursuant to subdivision (4)(A)(i); 

(iii) For injuries occurring on or after July 1, 2014, attorneys’ fees in 
contested cases of permanent disability shall be calculated upon the first 
four hundred fifty (450) weeks of disability only; 

(iv) In case an employee who is permanently and totally disabled 
becomes a resident of a public institution, and provided further, that if 
no person or persons are wholly dependent upon the employee, then the 
amounts falling due during the lifetime of the employee shall be paid to 
the employee or to the employee’s guardian or conservator, if adjudi- 
cated incompetent, to be spent for the employee’s benefit; such payments 
to cease upon the death of the employee; 

(B) When an injury not otherwise specifically provided for in this 
chapter totally incapacitates the employee from working at an occupation 
that brings the employee an income, the employee shall be considered 
totally disabled and for such disability compensation shall be paid as 
provided in subdivision (4)(A); provided, that the total amount of compen- 
sation payable under this subdivision (4)(B) shall not exceed the maxi- 
mum total benefit, exclusive of medical and hospital benefits; 

(C)G) If an employee is determined, by trial or settlement, to be 

permanently totally disabled, the employer, insurer or the department, 

in the event the second injury fund is involved, may have the employee 
examined, at the expense of the requesting entity, from time to time, 
subject to the conditions outlined in this section, and may seek recon- 
sideration of the issue of permanent total disability as provided in this 

subdivision (4)(C); 

(ii) The request for the examination of the employee may not be made 
until twenty-four (24) months have elapsed following the entry of a final 
order in which it is determined that the employee is permanently totally 
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disabled. Any request for an examination is subject to considerations of 
reasonableness in regard to notice prior to examination, place of 
examination and length of examination; 

(iii) A request for an examination may not be made more often than 
once every twenty-four (24) months. The procedure for this examination 
shall be as follows: 

(a) The requesting entity shall first make informal contact with the 
employee, either by letter or by telephone, to attempt to schedule an 
appointment with a physician for examination at a mutually agree- 
able time and place. It is the intent of the general assembly that the 
requesting entity make a good faith effort to reach a mutual agree- 
ment for examination, recognizing the inherently intrusive nature of 
a request for examination; 

(b) If, after a reasonable period of time, not to exceed thirty (30) 
days, mutual agreement is not reached, the requesting entity shall 
send the employee written notice of demand for examination by 
certified mail, return receipt requested, on a form provided by the 
department. The form shall clearly inform the employee of the 
following: the date, time and place of the examination; the name of the 
examining physician; the employee’s obligations; any pertinent time 
limitations; the employee’s rights; and any consequences of the 
employee’s failure to submit to the examination. The examination 
shall be scheduled to take place within thirty (30) days of the date on 
the notice; 

(c) After receipt of the notice of demand for examination, the 
employee shall either submit to the examination at the time and place 
identified in the notice form, or, within thirty (30) days from the date 
of the notice, the employee shall schedule an appointment for a 
different date and time conducted by the same physician, and this 
examination shall be completed no later than ninety (90) days from 
the date of the notice; 

(d) In the event the employee fails to submit to the examination at 
the time and place identified in the notice form and fails to schedule, 
within thirty (30) days from the date of the notice, an alternative 
examination date, as provided in subdivision (4)(C)(ii)(c), then the 
employee’s periodic benefits shall be suspended for a period of thirty 
(30) days; 

(e) In the event the employee schedules an alternative date for the 
examination as provided in subdivision (4)(C)(ii)(c), and fails to 
submit to the examination within the ninety (90) day period, then the 
employee’s periodic benefits shall be suspended for a period of thirty 
(30) days beginning at the end of the ninety (90) day period within 
which the alternatively scheduled examination was to be completed; 

(f) If the employee submits to an examination within any period of 
suspension of benefits, then within fourteen (14) days of the submis- 
sion, periodic benefits shall be restored and any periodic benefits that 
were withheld during any period of suspension of benefits shall be 
remitted to the employee; 
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(g) Within ten (10) days of the date on which periodic benefits are 
suspended pursuant to either subdivision (4)(C)Gii)(d) or (4)(C)(GGii)(e), 
the entity suspending the periodic benefits shall notify the depart- 
ment, in writing, that periodic benefits have been suspended and the 
date on which the periodic benefits were suspended and shall provide 
the department a copy of the original notice of demand for examina- 
tion sent to the employee; and 

(h) After the department receives notice of suspension of benefits 
pursuant to either subdivision (4)(C)(@ii)(d) or (4)(C)(aii)(e), the depart- 
ment shall contact the employee and for a period of thirty (30) days 
assist the employee to schedule an examination to be conducted by the 
physician named in the notice. After the thirty (30) day assistance 
period has elapsed, if the employee has not submitted to an exami- 
nation, the department shall authorize the employer, insurer or 
department to suspend periodic benefits for a period of thirty (30) 
days. At the conclusion of each thirty (30) day suspension period, 
periodic benefits shall be restored. After the restoration of periodic 
benefits, the department shall, in thirty (30) day cycles, continue to 
assist the employee to schedule the examination, to be followed by 
thirty (30) day cycles of suspension of benefits until the examination 
of the employee is completed. If, at any time during any period of 
suspension of periodic benefits, the employee submits to an examina- 
tion, then within fourteen (14) days of notice of the examination 
having been conducted, periodic benefits shall be restored and any 
periodic benefits that were withheld during any period of suspension 
shall be remitted to the employee; 

(iv) Subsequent to an examination as described in this subdivision 
(4)(C), the employer, insurer or department may request a reconsidera- 
tion of the issue of whether the employee continues to be permanently 
totally disabled based on any changes in the employee’s circumstances 
that have occurred since the time of the initial settlement or trial; 

(v) Prior to filing any request for reconsideration, the employer, 
insurer or department shall file a petition for benefit determination and 
participate in alternative dispute resolution pursuant to § 50-6-236. In 
the event the parties are unable to reach an agreement through 
alternative dispute resolution, the workers’ compensation mediator 
shall issue a dispute certification notice and the employer, insurer or 
department may file a request for a hearing, as provided in § 50-6-239, 
to determine the issue of reconsideration. 

(vi) In the event a reconsideration request is filed pursuant to this 
section, the only remedy available to the employer, insurer or depart- 
ment is the modification or termination of future periodic disability 
benefits; 

(vii) In the event the employer, insurer or department files a request 
for reconsideration or cause of action under this subdivision (4)(C) and 
the court does not terminate the employee’s future periodic disability 
benefits, the employee shall be entitled to an award of reasonable 
attorney fees, court costs and reasonable and necessary expenses 
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incurred by the employee in responding to the request for reconsidera- 
tion upon application to and approval by the court. In determining what 
attorney fees shall be awarded under this subdivision (4)(C), the court 
shall make specific findings with respect to the following criteria: 

(a) The time and labor required, the novelty and difficulty of the 
questions involved in responding to the request for reconsideration, 
and the skill requisite to perform the legal service properly; 

(b) The fee customarily charged in the locality or by the attorney for 
similar legal services; 

(c) The amount involved and the results obtained; 

(d) The time limitations imposed by the client or by the circum- 
stances; and 

(e) The experience, reputation, and ability of the lawyer or lawyers 
performing the services; 

(D)G) The employer, insurer or department, in the event the second 
injury fund is involved, shall notify the department, on a form to be 
developed by the department, of the entry of a final order adjudging an 
employee to be permanently totally disabled. The form shall be submit- 
ted to the department within thirty (30) days of the entry of the order; 

(ii) On an annual basis, the department shall require an employee 
who is receiving permanent total disability benefits to certify on forms 
provided by the department that the employee continues to be perma- 
nently totally disabled, that the employee is not currently working at an 
occupation that brings the employee an income and has not been 
gainfully employed since the date permanent total disability benefits 
were awarded, by trial or settlement; 

(iii) The department shall send the certification form to the employee 
by certified mail, return receipt requested and shall include a self- 
addressed stamped envelope for the return of the completed form; and 

(iv) In each annual cycle, if the employee fails to return the form to 
the department within thirty (30) days of the date of receipt of the form, 
as evidenced by the date on the return receipt notice, then the depart- 
ment shall notify the entity who gave notice to the department that the 
employee was permanently totally disabled pursuant to subdivision 
(4)(D)G) that four (4) weeks of periodic disability benefits shall be 
withheld from the employee as a penalty for the failure to return the 
form to the department. If the completed form is returned to the 
department within one hundred twenty (120) days of the date on the 
return receipt notice, the department shall notify the appropriate entity 
and then, within fourteen (14) days of receipt of the notice from the 
department, that entity shall refund to the employee the entire four (4) 
weeks of periodic disability benefits previously withheld from the 
employee; 

(5) Deductions in Case of Death. In case a worker sustains an injury 
due to an accident arising primarily out of and in the course and scope of the 
worker’s employment, and during the period of disability caused by the 
injury death results proximately from the injury, all payments previously 
made as compensation for the injury shall be deducted from the compensa- 
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tion, if any, due on account of death; and 

(6) For social security purposes only, as permitted by federal law or 
regulation, in an award of compensation as a lump sum or a partial lump 
sum under this chapter for permanent partial or permanent total disability, 
the court may make a finding of fact that the payment represents a payment 
to the individual to be distributed over the individual’s lifetime based upon 
life expectancy as determined from mortality tables maintained by the 
United States Centers for Disease Control and Prevention. 


History. 

Acts 1919, ch. 128, § 28; 1923, ch. 84, § 1; 
Shan. Supp., § 3608a177; Acts 1927, ch. 40, 
§ 2; Code 1932, § 6878; Acts 1941, ch. 90, § 5; 
1947, ch. 139, § 6; 1949, ch. 277, § 3; C. Supp. 
1950, § 6878; Acts 1953, ch. 111, § 2; 1955, ch. 
182, §§ 2-5; 1957, ch. 270, §§ 1-3; 1959, ch. 
172, §§ 2-6; 1961, ch. 26, § 1; 1961, ch. 125, 
§ 1; 1963, ch. 362, §§ 1, 4; 1965, ch. 158, § 1; 
1967, ch. 313, §§ 1, 2, 4, 5; 1969, ch. 196, §§ 1, 
2:.1971, ch. 134,. $8.1, 2,-4;,1973,.ch::379,-§ 6; 
OVAL eDAGLT  S8e2hi7: LOVE L CHE 86) $§ | 23.;7: 
1977, ch. 354, § 2; impl. am. Acts 1978, ch. 934, 
§§ 16, 36; Acts 1979, ch. 365, § 2; impl. am. 
Acts 1980, ch. 534, § 1; Acts 1980, ch. 607, 
§§ 2-5; 1981, ch. 333, §§ 2-5; 1982, ch. 880, 
§§ 2-5; T.C.A. (orig. ed.), § 50-1007; Acts 1985, 
ch. 393, §§ 5-9; 1992, ch. 900, § 17; 1996, ch. 
919, § 2; 2000, ch. 852, §§ 4, 20; 2002, ch. 833, 
§§ 1-3; 2003, ch. 194, § 1; 2004, ch. 4438, § 1; 
2007, ch. 4038, § 1; 2007, ch. 513, § 1; 2009, ch. 
599, § 4; 2010, ch. 920, § 1; 2011, ch. 47, § 52; 
2013, ch. 282, §§ 4, 5; 2013, ch. 289, §§ 47-53; 
2014, ch. 908, § 6. 


Compiler’s Notes. 

For the mortality tables referred to in this 
section, see Volume 13 of the Tennessee Code 
Annotated. 

Acts 2010, ch. 920, § 2 provided that the act, 
which added subdivision (1)(E), shall apply to 
injuries that occur on or after July 1, 2010. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
1, 2011. 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, rewrote (4)(C)(v) which read: 
“Prior to filing any request for reconsideration, 
the employer, insurer or department shall re- 


quest a benefit review conference with the 
department. The parties may not waive the 
benefit review conference. If the parties are 
unable to reach an agreement at the benefit 
review conference, the employer, insurer or 
department may file a request for reconsidera- 
tion before the court originally adjudging or 
approving the award of permanent total dis- 
ability. In the event that a settlement approved 
by the department is to be reconsidered under 
these provisions, then a cause of action should 
be filed as provided in § 50-6-225;”; and, in (5), 
substituted “arising primarily out of” for “aris- 
ing out of” and substituting “course and scope 
of” for “course of”. 

The 2013 amendment by ch. 289, effective 
July 1, 2014, deleted (1)(D)Gi) which read: 
“(1)(D)Gi) One hundred four (104) weeks after 
the employee has reached maximum medical 
improvement as a result of the physical injury 
or illness that is the proximate cause of the 
mental injury; or”; rewrote (1)(E), which read: 
“(E) If a treating physician determines that 
pain is persisting for an injured worker beyond 
an expected period for healing, the physician 
may refer such injured worker for pain man- 
agement, encompassing pharmacological, non- 
pharmacological and other approaches to re- 
duce or stop pain sensations. Such injured 
worker shall be presumed to have reached 
maximum medical improvement at the earliest 
occurrence of the following: 

“G) The treating physician determines the 
injured worker has reached maximum medical 
improvement; or 

“(ii) One hundred and four (104) weeks after 
the commencement of pain management pursu- 
ant to the referral of the treating physician;”; in 
(2), substituted “four hundred fifty (450)” for 
“four hundred (400) in (A), and added (B) and 
(C); rewrote (3), which read: “(3) Permanent 
Partial Disability. 

“(A) In case of disability partial in character 
but adjudged to be permanent, there shall be 
paid to the injured employee, in addition to the 
benefits provided by § 50-6-204, the following: 

“(i) Sixty-six and two thirds percent (66 2/3%) 
of the injured employee’s average weekly wages 
for the period of time during which the injured 
employee suffers temporary total disability on 
account of the injury, the benefit being subject 
to the same limitation as to minimum and 
maximum as provided in subdivision (1); and 
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“(ii) In addition, the injured employee shall 
receive sixty-six and two thirds percent (66 
2/3%) of the injured employee’s average weekly 
wages in accordance with the schedule set out 
in this subdivision (3); provided, that the com- 
pensation paid the injured employee for the 
period of temporary total disability and tempo- 
rary partial disability shall not be deducted 
from the compensation to be paid under the 
schedule: 

“(a) For the loss of a thumb, sixty-six and two 
thirds percent (66 2/3%) of the average weekly 
wages during sixty (60) weeks; 

“(6) For the loss of a first finger, commonly 
called an index finger, sixty-six and two thirds 
percent (66 2/3%) of the average weekly wages 
during thirty-five (35) weeks; 

“(c) For the loss of a second finger, sixty-six 
and two thirds percent (66 2/3%) of the average 
weekly wages during thirty (30) weeks; 

“(d) For the loss of a third finger, sixty-six and 
two thirds percent (66 2/3%) of the average 
weekly wages during twenty (20) weeks; 

“(e) For the loss of a fourth finger, commonly 
called a little finger, sixty-six and two thirds 
percent (66 2/3%) of the average weekly wages 
during fifteen (15) weeks; 

“(f) For the loss of the first phalange of the 
thumb, or of any finger, which shall be consid- 
ered equal to the loss of one half (2) of such 
thumb or finger, compensation shall be paid at 
the prescribed rate during one half (14) of the 
time specified for the thumb or finger; 

“(g) The loss of more than one (1) phalange 
shall be considered as the loss of the entire 
finger or thumb; provided, that in no case shall 
the amount received for more than one (1) 
finger exceed the amount provided in this 
schedule for the loss of a hand; 

“(h) For the loss of the great toe, sixty-six and 
two thirds percent (66 2/3%) of the average 
weekly wages during thirty (30) weeks; 

“(1) For the loss of one (1) of the toes other 
than the great toe, sixty-six and two thirds 
percent (66 2/3%) of the average weekly wages 
during ten (10) weeks; 

“j) The loss of a first phalange of any toe 
shall be considered to be equal to the loss of one 
half (14) of such toe, and compensation shall be 
paid at the prescribed rate during one half (14) 
the time specified for the toe; 

“(k) The loss of more than one phalange shall 
be considered as the loss of the entire toe; 

“(1) For the loss of a hand, sixty-six and two 
thirds percent (66 2/3%) of the average weekly 
wages during one hundred fifty (150) weeks; 

“(m) For the loss of an arm, sixty-six and two 
thirds percent (66 2/3%) of the average weekly 
wages during two hundred (200) weeks; 

“(n) For the loss of a foot, sixty-six and two 
thirds percent (66 2/3%) of the average weekly 
wages for one hundred twenty-five (125) weeks; 

“(o) For the loss of a leg, sixty-six and two 
thirds percent (66 2/3%) of the average weekly 
wages during two hundred (200) weeks; 
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“(o) Compensation for an arm or leg, if am- 
putated above the wrist joint or above the ankle 
joint shall be for the loss of the arm or leg; 

“(q) For the loss of an eye, sixty-six and two 
thirds percent (66 2/3%) of the average weekly 
wages during one hundred (100) weeks; 

“(r) For the complete permanent loss of hear- 
ing in both ears, sixty-six and two thirds per- 
cent (66 2/3%) of the average weekly wages 
during one hundred fifty (150) weeks; 

“(s) For the loss of an eye and a leg, sixty-six 
and two thirds percent (66 2/3%) of the average 
weekly wages during three hundred fifty (350) 
weeks; 

“(t) For the loss of an eye and an arm, 
sixty-six and two thirds percent (66 2/3%) of the 
average weekly wages during three hundred 
fifty (8350) weeks; 

“(u) For the loss of an eye and a hand, 
sixty-six and two thirds percent (66 2/3%) of the 
average weekly wages during three hundred 
twenty-five (325) weeks; 

“(v) For the loss of an eye and a foot, sixty-six 
and two thirds percent (66 2/3%) of the average 
weekly wages during three hundred (300) 
weeks; 

“(w) For the loss of two (2) arms, other than 
at the shoulder, sixty-six and two thirds per- 
cent (66 2/3%) of the average weekly wages 
during four hundred (400) weeks; 

“(x) For the loss of two (2) hands, sixty-six 
and two thirds percent (66 2/3%) of the average 
weekly wages during four hundred (400) weeks; 

“(y) For the loss of two (2) legs, sixty-six and 
two thirds percent (66 2/3%) of the average 
weekly wages during four hundred (400) weeks; 

“(z) For the loss of two (2) feet, sixty-six and 
two thirds percent (66 2/3%) of the average 
weekly wages during four hundred (400) weeks; 

“(aa) For the loss of one (1) arm and the other 
hand, sixty-six and two thirds percent (66 2/3%) 
of the average weekly wages during four hun- 
dred (400) weeks; 

“(6b) For the loss of one (1) hand and (1) foot, 
sixty-six and two thirds percent (66 2/3%) of the 
average weekly wages during four hundred 
(400) weeks; 

“(ec) For the loss of one (1) leg and one (1) 
hand, sixty-six and two thirds percent (66 2/3%) 
of the average weekly wages during four hun- 
dred (400) weeks; 

“(dd) For the loss of one (1) arm and one (1) 
foot, sixty-six and two thirds percent (66 2/3%) 
of the average weekly wages during four hun- 
dred (400) weeks; and 

“(ee) For the loss of one (1) arm and one (1) 
leg, sixty-six and two thirds percent (66 2/3%) 
of the average weekly wages during four hun- 
dred (400) weeks; 

“(B) The total amount of compensation pay- 
able in this subdivision (3) shall not exceed the 
maximum total benefit; 

“(C) When an employee sustains concurrent 
injuries resulting in concurrent disabilities, 
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such employee shall receive compensation only 
for the injury that produced the longest period 
of disability, but this section shall not affect 
liability for the concurrent loss of more than 
one (1) member, for which members’ compensa- 
tions are provided in the specific schedule and 
in subdivision (4)(B). In all cases the perma- 
nent and total loss of the use of a member shall 
be considered as equivalent to the loss of that 
member, but in such cases the compensation in 
and by the schedule provided shall be in lieu of 
all other compensation; 

“(D) In cases of permanent partial disability 
due to injury to a member resulting in less than 
total loss of use of the member not otherwise 
compensated in this schedule, compensation 
shall be paid at the prescribed rate during that 
part of the time specified in the schedule for the 
total loss or total loss of use of the respective 
member that the extent of injury to the member 
bears to its total loss. If an injured employee 
refuses employment suitable to the injured 
employee’s capacity, offered to or procured for 
the injured employee, the injured employee 
shall not be entitled to any compensation at 
any time during the continuance of the refusal, 
unless at any time in the opinion of a court 
having jurisdiction over the underlying work- 
ers’ compensation case the refusal is justifiable. 
All compensation provided in this subdivision 
(3) for loss to members, or loss of use of mem- 
bers, is subject to the same limitation as to 
maximum and minimum as are stated in sub- 
division (1); 

“E) For serious disfigurement to the head, 
face or hands, not resulting from the loss of a 
member or other injury specifically compen- 
sated, so altering the personal appearance of 
the injured employee as to materially affect the 
injured employee’s employability in the em- 
ployment in which the injured employee was 
injured or other employment for which the 
injured employee is then qualified, sixty-six 
and two thirds percent (66 2/3%) of the average 
weekly wages for the period the court deter- 
mines, not exceeding two hundred (200) weeks. 
This benefit shall not be awarded in any case 
where the injured employee is compensated 
under any other provision of this chapter; 

“(F) All other cases of permanent partial 
disability enumerated in this subdivision (3) 
shall be apportioned to the body as a whole, 
which shall have a value of four hundred (400) 
weeks, and there shall be paid compensation to 
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the injured employee for the proportionate loss 
of use of the body as a whole resulting from the 
injury. Compensation for such permanent par- 
tial disability shall be subject to the same 
limitations as to maximum and minimum as 
provided in subdivision (1). If an employee has 
previously sustained an injury compensable 
under this section for which a court of compe- 
tent jurisdiction has awarded benefits based on 
percentage of disability to the body as a whole 
and suffers a subsequent injury not enumer- 
ated in this subdivision (3), the injured em- 
ployee shall be paid compensation for the pe- 
riod of temporary total disability and only for 
the degree of permanent disability that results 
from the subsequent injury. The benefits pro- 
vided by this subdivision (3)(F) shall not be 
awarded in any case where benefits for a spe- 
cific loss are otherwise provided in this chap- 
ter;”; substituted “less than five (5) years before 
the date when the employee is eligible for full 
benefits in the Old Age Insurance Benefit Pro- 
gram as referenced previously in this subdivi- 
sion (4)(A)(i) or after the employee is eligible for 
such benefits” for “after sixty (60) years of age, 
regardless of the age of the employee” in the 
second sentence of (4)(A)(i); rewrote (4)(A)(iii) 
which read: “Attorneys’ fees in contested cases 
of permanent total disability shall be calculated 
upon the first four hundred (400) weeks of 
disability only;”; and substituted “maintained 
by the United States Centers for Disease Con- 
trol and Prevention” for “from the code” at the 
end of (6). 

The 2014 amendment, in the first sentence of 
(1)(E), as that subdivision was amended by Acts 
2013, ch. 289, deleted “other than a mental 
injury”, preceding “when the date”, and added 
“or for a mental injury that arose primarily out 
of a compensable physical injury” at the end. 


Effective Dates. 

Acts 2018, ch. 282, § 10. July 1, 2014. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 903, § 14. July 1, 2014. 


Section to Section References. 
This section is referred to in §§ 29-13-107, 
50-6-204, 50-6-226, 50-6-242, 50-6-303. 


50-6-207. Schedule of compensation. [Applicable to injuries occurring prior to July 1, 2014.] 


The following is the schedule of compensation to be allowed employees under this chapter: 


(1) Temporary Total Disability. 


(A) For injury producing temporary total disability, sixty-six and two thirds percent (66 73%) 
of the average weekly wages as defined in this chapter, subject to the maximum weekly 
benefit and minimum weekly benefit; provided, that if the employee’s average weekly wages 
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are equal to or greater than the minimum weekly benefit, the employee shall receive not less 
than the minimum weekly benefit; and provided, further, that if the employee’s average weekly 
wages are less than the minimum weekly benefit, the employee shall receive the full amount 
of the employee’s average weekly wages, but in no event shall the compensation paid be less 
than the minimum weekly benefit. Where a fractional week of temporary total disability is 
involved, the compensation for each day shall be one seventh (‘/,) of the amount due 
for a full week; 

(B)(i) An employer may choose to continue to compensate an injured employee at the 
employee’s regular wages or salary during the employee’s period of temporary total and 
temporary partial disability. The payments shall not result in an employee's receiving less 
than the employee would otherwise receive for temporary disability benefits under this 
chapter; however, a court or the department has no authority to require an employer to pay 
any temporary disability benefits required by subdivision (1)(A), in addition to the 
employee’s regular wages or salary; 

(ii) When an employee receives payments under subdivision (1)(B)(i) and the 
employee’s claim for compensation under this chapter is determined by a court or 
settlement to be compensable, the employer shall be given credit for the payments. The 
credit shall be no more than the employee would have been otherwise paid under 
subdivision (1)(A), and any amount paid beyond the amount that would have otherwise 
been paid under subdivision (1)(A) shall not be credited against any award for permanent 
disability; 

(C) Any person who has drawn unemployment compensation benefits and who subse- 
quently receives compensation for temporary disability benefits under a workers’ compen- 
sation law with respect to the same period shall be required to repay the unemployment 
compensation benefits; provided, that the amount to be repaid does not exceed the amount 
of temporary disability benefits; 

(D) An employee claiming a mental injury as defined by § 50-6-102 occurring on or after 
July 1, 2009, shall be conclusively presumed to be at maximum medical improvement upon 
the earliest occurrence of the following: 

(i) At the time the treating psychiatrist concludes the employee has reached maximum 
medical improvement; 

(ii) One hundred four (104) weeks after the employee has reached maximum medical 
improvement as a result of the physical injury or illness that is the proximate cause of the 
mental injury; or 

(iii) One hundred four (104) weeks after the date of injury in the case of mental injuries 
where there is no underlying physical injury; 

(E) If a treating physician determines that pain is persisting for an injured worker beyond 
an expected period for healing, the physician may refer such injured worker for pain 
management, encompassing pharmacological, nonpharmacological and other approaches to 
reduce or stop pain sensations. Such injured worker shall be presumed to have reached 
maximum medical improvement at the earliest occurrence of the following: 

(i) The treating physician determines the injured worker has reached maximum medical 
improvement; or 

(ii) One hundred and four (104) weeks after the commencement of pain management 
pursuant to the referral of the treating physician; 

(2) Temporary Partial Disability. In all cases of temporary partial disability, the compen- 
sation shall be sixty-six and two thirds percent (66 7%) of the difference between the average 
weekly wage of the worker at the time of the injury and the wage the worker is able to earn in 
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the worker's partially disabled condition. This compensation shall be paid during the period of 
the disability, not, however, beyond four hundred (400) weeks, payment to be made at the 
intervals when the wage was payable, as nearly as may be, and subject to the same maximum, 
as stated in subdivision (1). In no event shall the compensation be less than the minimum weekly 
benefit; 
(3) Permanent Partial Disability. 
(A) In case of disability partial in character but adjudged to be permanent, there shall be 
paid to the injured employee, in addition to the benefits provided by § 50-6-204, the following: 
(i) Sixty-six and two thirds percent (66 7%) of the injured employee’s average weekly 
wages for the period of time during which the injured employee suffers temporary total 
disability on account of the injury, the benefit being subject to the same limitation as to 
minimum and maximum as provided in subdivision (1); and 
(ii) In addition, the injured employee shall receive sixty-six and two thirds percent (66 
*/3%) of the injured employee’s average weekly wages in accordance with the schedule set 
out in this subdivision (3); provided, that the compensation paid the injured employee for 
the period of temporary total disability and temporary partial disability shall not be deducted 
from the compensation to be paid under the schedule: 

(a) For the loss of a thumb, sixty-six and two thirds percent (66 24%) of the average 
weekly wages during sixty (60) weeks; 

(b) For the loss of a first finger, commonly called an index finger, sixty-six and two 
thirds percent (66 24%) of the average weekly wages during thirty-five (35) weeks; 

(c) For the loss of a second finger, sixty-six and two thirds percent (66 7%) of the 
average weekly wages during thirty (30) weeks; 

(d) For the loss of a third finger, sixty-six and two thirds percent (66 24%) of the 
average weekly wages during twenty (20) weeks; 

(e) For the loss of a fourth finger, commonly called a little finger, sixty-six and two 
thirds percent (66 24%) of the average weekly wages during fifteen (15) weeks; 

(f) For the loss of the first phalange of the thumb, or of any finger, which shall be 
considered equal to the loss of one half (%) of such thumb or finger, compensation shall 
be paid at the prescribed rate during one half (¥2) of the time specified for the thumb 
or finger; 

(g) The loss of more than one (1) phalange shall be considered as the loss of the 
entire finger or thumb; provided, that in no case shall the amount received for more than 
one (1) finger exceed the amount provided in this schedule for the loss of a hand; 

(h) For the loss of the great toe, sixty-six and two thirds percent (66 2%) of the 
average weekly wages during thirty (80) weeks; 

(i) For the loss of one (1) of the toes other than the great toe, sixty-six and two thirds 
percent (66 73%) of the average weekly wages during ten (10) weeks; 

(i) The loss of a first phalange of any toe shall be considered to be equal to the loss 
of one half (2) of such toe, and compensation shall be paid at the prescribed rate during 
one half (¥%) the time specified for the toe; 

(k) The loss of more than one phalange shall be considered as the loss of the entire 
toe; 

(I) For the loss of a hand, sixty-six and two thirds percent (66 73%) of the average 
weekly wages during one hundred fifty (150) weeks; 

(m) For the loss of an arm, sixty-six and two thirds percent (66 24%) of the average 
weekly wages during two hundred (200) weeks; 

(n) For the loss of a foot, sixty-six and two thirds percent (66 7%) of the average 
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weekly wages for one hundred twenty-five (125) weeks; 

(o) For the loss of a leg, sixty-six and two thirds percent (66 7%) of the average 
weekly wages during two hundred (200) weeks; 

(p) Compensation for an arm or leg, if amputated above the wrist joint or above the 
ankle joint shall be for the loss of the arm or leg; 

(q) For the loss of an eye, sixty-six and two thirds percent (66 2%) of the average 
weekly wages during one hundred (100) weeks; 

(r) For the complete permanent loss of hearing in both ears, sixty-six and two thirds 
percent (66 7/3%) of the average weekly wages during one hundred fifty (150) weeks; 

(s) For the loss of an eye and a leg, sixty-six and two thirds percent (66 2/%) of the 
average weekly wages during three hundred fifty (850) weeks; 

(t) For the loss of an eye and an arm, sixty-six and two thirds percent (66 2%) of 
the average weekly wages during three hundred fifty (850) weeks; 

(u) For the loss of an eye and a hand, sixty-six and two thirds percent (66 2%) of 
the average weekly wages during three hundred twenty-five (325) weeks; 

(v) For the loss of an eye and a foot, sixty-six and two thirds percent (66 7%) of the 
average weekly wages during three hundred (300) weeks; 

(w) For the loss of two (2) arms, other than at the shoulder, sixty-six and two thirds 
percent (66 7%) of the average weekly wages during four hundred (400) weeks; 

(x) For the loss of two (2) hands, sixty-six and two thirds percent (66 73%) of the 
average weekly wages during four hundred (400) weeks; 

(y) For the loss of two (2) legs, sixty-six and two thirds percent (66 2%) of the 
average weekly wages during four hundred (400) weeks; 

(z) For the loss of two (2) feet, sixty-six and two thirds percent (66 7%) of the 
average weekly wages during four hundred (400) weeks; 

(aa) For the loss of one (1) arm and the other hand, sixty-six and two thirds percent 
(66 7%) of the average weekly wages during four hundred (400) weeks; 

(bb) For the loss of one (1) hand and (1) foot, sixty-six and two thirds percent (66 
#/3%) of the average weekly wages during four hundred (400) weeks; 

(cc) For the loss of one (1) leg and one (1) hand, sixty-six and two thirds percent (66 
#/3%) of the average weekly wages during four hundred (400) weeks; 

(dd) For the loss of one (1) arm and one (1) foot, sixty-six and two thirds percent (66 
/3%) of the average weekly wages during four hundred (400) weeks; and 

(ee) For the loss of one (1) arm and one (1) leg, sixty-six and two thirds percent (66 
/3%) Of the average weekly wages during four hundred (400) weeks; 

(B) The total amount of compensation payable in this subdivision (3) shall not exceed the 
maximum total benefit; 

(C) When an employee sustains concurrent injuries resulting in concurrent disabilities, 
such employee shall receive compensation only for the injury that produced the longest period 
of disability, but this section shall not affect liability for the concurrent loss of more than one 
(1) member, for which members’ compensations are provided in the specific schedule and in 
subdivision (4)(B). In all cases the permanent and total loss of the use of a member shall be 
considered as equivalent to the loss of that member, but in such cases the compensation in 
and by the schedule provided shall be in lieu of all other compensation; 

(D) In cases of permanent partial disability due to injury to a member resulting in less than 
total loss of use of the member not otherwise compensated in this schedule, compensation 
shall be paid at the prescribed rate during that part of the time specified in the schedule for 
the total loss or total loss of use of the respective member that the extent of injury to the 
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member bears to its total loss. If an injured employee refuses employment suitable to the 
injured employee’s capacity, offered to or procured for the injured employee, the injured 
employee shall not be entitled to any compensation at any time during the continuance of the 
refusal, unless at any time in the opinion of a court having jurisdiction over the underlying 
workers’ compensation case the refusal is justifiable. All compensation provided in this 
subdivision (3) for loss to members, or loss of use of members, is subject to the same 
limitation as to maximum and minimum as are stated in subdivision (1); 

(E) For serious disfigurement to the head, face or hands, not resulting from the loss of a 
member or other injury specifically compensated, so altering the personal appearance of the 
injured employee as to materially affect the injured employee’s employability in the 
employment in which the injured employee was injured or other employment for which the 
injured employee is then qualified, sixty-six and two thirds percent (66 7%) of the average 
weekly wages for the period the court determines, not exceeding two hundred (200) weeks. 
This benefit shall not be awarded in any case where the injured employee is compensated 
under any other provision of this chapter; 

(F) All other cases of permanent partial disability enumerated in this subdivision (3) shall 
be apportioned to the body as a whole, which shall have a value of four hundred (400) weeks, 
and there shall be paid compensation to the injured employee for the proportionate loss of 
use of the body as a whole resulting from the injury. Compensation for such permanent partial 
disability shall be subject to the same limitations as to maximum and minimum as provided 
in subdivision (1). If an employee has previously sustained an injury compensable under this 
section for which a court of competent jurisdiction has awarded benefits based on percentage 
of disability to the body as a whole and suffers a subsequent injury not enumerated in this 
subdivision (3), the injured employee shall be paid compensation for the period of temporary 
total disability and only for the degree of permanent disability that results from the subsequent 
injury. The benefits provided by this subdivision (3)(F) shall not be awarded in any case where 
benefits for a specific loss are otherwise provided in this chapter; 

(4) Permanent Total Disability. 
(A)(i) For permanent total disability as defined in subdivision (4)(B), sixty-six and two thirds 
percent (663%) of the wages received at the time of the injury, subject to the maximum 
weekly benefit and minimum weekly benefit; provided, that if the employee’s average 
weekly wages are equal to or greater than the minimum weekly benefit, the employee shall 
receive not less than the minimum weekly benefit; provided, further, that if the employee’s 
average weekly wages are less than the minimum weekly benefit, the employee shall 
receive the full amount of the employee’s average weekly wages, but in no event shall the 
compensation paid be less than the minimum weekly benefit. This compensation shall be 
paid during the period of the permanent total disability until the employee is, by age, 
eligible for full benefits in the Old Age Insurance Benefit Program under the Social Security 

Act, compiled in 42 U.S.C. § 401 et seq.; provided, that with respect to disabilities resulting 

from injuries that occur after sixty (60) years of age, regardless of the age of the employee, 

permanent total disability benefits are payable for a period of two hundred sixty (260) 

weeks. The compensation payments shall be reduced by the amount of any old age 

insurance benefit payments attributable to employer contributions that the employee may 
receive under title 42, chapter 7, title Il of the Social Security Act, 42 U.S.C. § 401 et seq. 

Notwithstanding any statute or court decision to the contrary, the statutory social security 

offset provided by this section shall have no applicability to death benefits awarded to a 

deceased worker's dependents pursuant to this chapter; 

(ii) Notwithstanding any other law to the contrary and notwithstanding any agreement 
of the parties to the contrary, permanent total disability payments shall not be commuted 
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to a lump sum, except in accordance with the following: 

(a) Benefits may be commuted to a lump sum to pay only the employee's attorney’s 
fees and litigation expenses and to pay pre-injury obligations in arrears; 

(b) The commuted portion of an award shall not exceed the value of one hundred 
(100) weeks of the employee’s benefits; 

(c) After the total amount of the commuted lump sum is determined, the amount of 
the weekly disability benefit shall be recalculated to distribute the total remaining 
permanent total benefits in equal weekly installments beginning with the date of entry 
of the order and terminating on the date the employee's disability benefits terminate 
pursuant to subdivision (4)(A)(i); 

(iii) Attorneys’ fees in contested cases of permanent total disability shall be calculated 
upon the first four hundred (400) weeks of disability only; 

(iv) In case an employee who is permanently and totally disabled becomes a resident 
of a public institution, and provided further, that if no person or persons are wholly 
dependent upon the employee, then the amounts falling due during the lifetime of the 
employee shall be paid to the employee or to the employee’s guardian or conservator, if 
adjudicated incompetent, to be spent for the employee’s benefit; such payments to cease 
upon the death of the employee; 

(B) When an injury not otherwise specifically provided for in this chapter totally 
incapacitates the employee from working at an occupation that brings the employee an 
income, the employee shall be considered totally disabled and for such disability compen- 
sation shall be paid as provided in subdivision (4)(A); provided, that the total amount of 
compensation payable under this subdivision (4)(B) shall not exceed the maximum total 
benefit, exclusive of medical and hospital benefits; 

(C)(i) If an employee is determined, by trial or settlement, to be permanently totally 

disabled, the employer, insurer or the department, in the event the second injury fund is 

involved, may have the employee examined, at the expense of the requesting entity, from 
time to time, subject to the conditions outlined in this section, and may seek 
reconsideration of the issue of permanent total disability as provided in this subdivision 

(4)(C); 

(ii) The request for the examination of the employee may not be made until twenty-four 
(24) months have elapsed following the entry of a final order in which it is determined that 
the employee is permanently totally disabled. Any request for an examination is subject to 
considerations of reasonableness in regard to notice prior to examination, place of 
examination and length of examination; 

(iii) A request for an examination may not be made more often than once every 
twenty-four (24) months. The procedure for this examination shall be as follows: 

(a) The requesting entity shall first make informal contact with the employee, either 
by letter or by telephone, to attempt to schedule an appointment with a physician for 
examination at a mutually agreeable time and place. It is the intent of the general 
assembly that the requesting entity make a good faith effort to reach a mutual 
agreement for examination, recognizing the inherently intrusive nature of a request for 
examination; 

(b) If, after a reasonable period of time, not to exceed thirty (30) days, mutual 
agreement is not reached, the requesting entity shall send the employee written notice 
of demand for examination by certified mail, return receipt requested, on a form provided 
by the department. The form shall clearly inform the employee of the following: the date, 
time and place of the examination; the name of the examining physician; the employee’s 
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obligations; any pertinent time limitations; the employee's rights; and any consequences 

of the employee’s failure to submit to the examination. The examination shall be 

scheduled to take place within thirty (30) days of the date on the notice; 

(c) After receipt of the notice of demand for examination, the employee shall either 
submit to the examination at the time and place identified in the notice form, or, within 
thirty (30) days from the date of the notice, the employee shall schedule an appointment 
for a different date and time conducted by the same physician, and this examination 
shall be completed no later than ninety (90) days from the date of the notice; 

(d) In the event the employee fails to submit to the examination at the time and place 
identified in the notice form and fails to schedule, within thirty (30) days from the date 
of the notice, an alternative examination date, as provided in subdivision (4)(C)(iii)(c), 
then the employee's periodic benefits shall be suspended for a period of thirty (30) days; 

(e) In the event the employee schedules an alternative date for the examination as 
provided in subdivision (4)(C)(iii)(c), and fails to submit to the examination within the 
ninety (90) day period, then the employee’s periodic benefits shall be suspended for a 
period of thirty (30) days beginning at the end of the ninety (90) day period within which 
the alternatively scheduled examination was to be completed; 

(f) lf the employee submits to an examination within any period of suspension of 
benefits, then within fourteen (14) days of the submission, periodic benefits shall be 
restored and any periodic benefits that were withheld during any period of suspension 
of benefits shall be remitted to the employee; 

(g) Within ten (10) days of the date on which periodic benefits are suspended 
pursuant to either subdivision (4)(C)(iii)(a) or (4)(C)(ili)(e), the entity suspending the 
periodic benefits shall notify the department, in writing, that periodic benefits have been 
suspended and the date on which the periodic benefits were suspended and shall 
provide the department a copy of the original notice of demand for examination sent to 
the employee; and 

(h) After the department receives notice of suspension of benefits pursuant to either 
subdivision (4)(C)(iii)(d) or (4)(C)(iii)(e), the department shall contact the employee and 
for a period of thirty (80) days assist the employee to schedule an examination to be 
conducted by the physician named in the notice. After the thirty (80) day assistance 
period has elapsed, if the employee has not submitted to an examination, the 
department shall authorize the employer, insurer or department to suspend periodic 
benefits for a period of thirty (30) days. At the conclusion of each thirty (30) day 
Suspension period, periodic benefits shall be restored. After the restoration of periodic 
benefits, the department shall, in thirty (30) day cycles, continue to assist the employee 
to schedule the examination, to be followed by thirty (30) day cycles of suspension of 
benefits until the examination of the employee is completed. If, at any time during any 
period of suspension of periodic benefits, the employee submits to an examination, then 
within fourteen (14) days of notice of the examination having been conducted, periodic 
benefits shall be restored and any periodic benefits that were withheld during any period 
of suspension shall be remitted to the employee; 

(iv) Subsequent to an examination as described in this subdivision (4)(C), the employer, 
insurer or department may request a reconsideration of the issue of whether the employee 
continues to be permanently totally disabled based on any changes in the employee’s 
circumstances that have occurred since the time of the initial settlement or trial; 

(v) Prior to filing any request for reconsideration, the employer, insurer or department 
shall request a benefit review conference with the department. The parties may not waive 
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the benefit review conference. If the parties are unable to reach an agreement at the 
benefit review conference, the employer, insurer or department may file a request for 
reconsideration before the court originally adjudging or approving the award of permanent 
total disability. In the event that a settlement approved by the department is to be 
reconsidered under these provisions, then a cause of action should be filed as provided 
in § 50-6-225; 

(vi) In the event a reconsideration request is filed pursuant to this section, the only 
remedy available to the employer, insurer or department is the modification or termination 
of future periodic disability benefits; 

(vii) In the event the employer, insurer or department files a request for reconsideration 
or cause of action under this subdivision (4)(C) and the court does not terminate the 
employee’s future periodic disability benefits, the employee shall be entitled to an award 
of reasonable attorney fees, court costs and reasonable and necessary expenses incurred 
by the employee in responding to the request for reconsideration upon application to and 
approval by the court. In determining what attorney fees shall be awarded under this 
subdivision (4)(C), the court shall make specific findings with respect to the following 
criteria: 

(a) The time and labor required, the novelty and difficulty of the questions involved 
in responding to the request for reconsideration, and the skill requisite to perform the 
legal service properly; 

(b) The fee customarily charged in the locality or by the attorney for similar legal 
Services; 

(c) The amount involved and the results obtained; 

(d) The time limitations imposed by the client or by the circumstances; and 

(e) The experience, reputation, and ability of the lawyer or lawyers performing the 
Services; 

(D)(i) The employer, insurer or department, in the event the second injury fund is involved, 
shall notify the department, on a form to be developed by the department, of the entry of 
a final order adjudging an employee to be permanently totally disabled. The form shall be 
submitted to the department within thirty (30) days of the entry of the order; 

(ii) On an annual basis, the department shall require an employee who is receiving 
permanent total disability benefits to certify on forms provided by the department that the 
employee continues to be permanently totally disabled, that the employee is not currently 
working at an occupation that brings the employee an income and has not been gainfully 
employed since the date permanent total disability benefits were awarded, by trial or 
settlement; 

(iti) The department shall send the certification form to the employee by certified mail, 
return receipt requested and shall include a self-addressed stamped envelope for the 
return of the completed form; and 

(iv) In each annual cycle, if the employee fails to return the form to the department 
within thirty (30) days of the date of receipt of the form, as evidenced by the date on the 
return receipt notice, then the department shall notify the entity who gave notice to the 
department that the employee was permanently totally disabled pursuant to subdivision 
(4)(D)(i) that four (4) weeks of periodic disability benefits shall be withheld from the 
employee as a penalty for the failure to return the form to the department. If the completed 
form is returned to the department within one hundred twenty (120) days of the date on 
the return receipt notice, the department shall notify the appropriate entity and then, within 
fourteen (14) days of receipt of the notice from the department, that entity shall refund to 
the employee the entire four (4) weeks of periodic disability benefits previously withheld 
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(5) Deductions in Case of Death. In case a worker sustains an injury due to an accident 
arising out of and in the course of the worker's employment, and during the period of disability 
caused by the injury death results proximately from the injury, all payments previously made as 
compensation for the injury shall be deducted from the compensation, if any, due on account of 


death; and 


(6) For social security purposes only, as permitted by federal law or regulation, in an award 
of compensation as a lump sum or a partial lump sum under this chapter for permanent partial 
or permanent total disability, the court may make a finding of fact that the payment represents 
a payment to the individual to be distributed over the individual's lifetime based upon life 
expectancy as determined from mortality tables from this code. 
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Compiler’s Notes. 

For the mortality tables referred to in this section, see 
Volume 13 of the Tennessee Code Annotated. 

Acis 2010, ch. 920, § 2 provided that the act, which 
added subdivision (1)(E), shall apply to injuries that occur 
on or after July 1, 2010. 

Acts 2011, ch. 47, § 107 provided that nothing in the 
legislation shall be construed to alter or otherwise affect the 
eligibility for services or the rights or responsibilities of 
individuals covered by the provision on the day before the 
date of enactment of this legislation, which was July 1, 
2011. 


Acts 2011, ch. 47, § 108 provided that the provisions of 
the act are declared to be remedial in nature and all 
provisions of the act shall be liberally construed to effectu- 
ate its purposes. 


Cross-References. 

Agreements to receive payments greater than the sched- 
ule provides, § 50-6-243. 

Maximum compensation limits inapplicable, § 50-6-303. 

National guard, awards in case of injury or death, 
§ 58-1-230. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), § 532. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, §§ 21-35. 


Law Reviews. 

Workers’ Compensation — Anderson v. Save-ALot, Ltd.: 
Tennessee’s Workers’ Compensation Law is No Place for 
Sexual Harassment, 30 U. Mem. L. Rev. 185 (1999). 

Worker's Compensation — Multiple Schedule Injury — 
Three-Member Rule and Policy, 46 Tenn. L. Rev. 884 
(1979). 


Attorney General Opinions. 
Commissions, inclusion in wages, OAG 94-011 (2/3/94). 
Fringe benefits, such as employer contributions to an 
employee’s pension or retirement savings plan, are not 
considered earnings for purposes of computing an employ- 
ee’s rate of compensation under the Workers’ Compensa- 
tion Act, T.C.A. § 50-6-207, OAG 01-037 (3/19/01). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Principle of Compensation Legislation. 
. Construction. 

. —Application to Pneumoconiosis Cases. 
. Compensation in General. 

—Date Payments Begin. 

. —Credits to Employer or Insurer. 

. —Mutilation Resulting from Disease. 

. —Malpractice Aggravating Injury. 

10. —Measure of Compensation. 

11. ——Second Injury. 


OOANOAFLWNM + 


12. —Group Insurance Not Intended as Compensation 
Insurance — Liability of Insurer. 

13. Minimum Award. 

14. Temporary Partial Disability. 

15. Compensation for Temporary Total and Temporary 
Partial Disability — Relationship. 

16. Compensation for Temporary Total and Permanent 
Partial Disability — Relationship. 

17. —Deductions. 

18. Compensation for Temporary Total and Permanent 
Total Disability — Relationship. 

19. Temporary Total Disability. 

20. —Revival of Benefits. 
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21. Permanent Partial Disability. 
22. —Injury After Award of Maximum Benefits. 
23. —Injuries to Members Specifically Scheduled. 


24. ——Incapacity and Loss of Earning Power — Effect. 
25. ———Availability of Different Type of Employment. 
26. ——Previous Injury to Member — Effect. 

27. ——Agreement as to Compensation. 

28. ——Partial Loss of Member or Use of Member. 
29. ———Arm. 

30. ———Arm and Hand. 

31. ———Arm and Leg. 

32. ———Fingers or Thumb. 

33. ———Foot. 

34, ———Hand. 

35. ———Both Hands. 

36. ———Hearing. 

37. ———Leg. 

38. —lInjuries to Eyes: 

39. ——"Practical’ Destruction of Sight. 


40. ——Permanent Loss of Sight of Both Eyes. 
41. —Mental Faculties. 
42, —Permanent Partial Disability for Injuries Not Sched- 


uled. 
43. —Disfigurement. 
44, ——lInjuries to Body as a Whole. 
45. ——Refusal of Employment. 


46. —Concurrent Injuries. 

47. ——WMultiple Injuries. 

48. ——Injuries to Separate Members. 

49. Permanent Total Disability. 

50. —Disability Assessment. 

51. —Period of Compensation. 

52. —Reemployment. 

53. —Injury to or Loss of Member as Permanent Total 
Disability. 

54. —Awarding Total Disability from Date Subsequent to 
Date of Injury. 

55. Spread of Injury. 

56. Survival of Right of Compensation. 

57. Statute Governing Dependent’s Compensation on 
Death of Employee. 

58. Deductions Upon Death of Employee. 

59. Practice and Procedure. 


60. —Pleading. 
61. —Burden of Proof of Disability. 
62. —Evidence. 


63. ——WMedical Experts. 

64. — —Sufficiency. 

65. ——Evidence Insufficient. 

66. ——Admissibility of Federal Administrative Findings. 
67. —Modification of Award. 

68. —Remand. 

69. —Unapproved Settlement. 

70. —Statute of Limitations. 

71. Determining Extent of Disability. 
72. Subsequent Reemployment. 
73. Mental and Nervous Illnesses. 
74. —Loss of Mental Faculties. 

75. Age Based Classification. 

76. Social Security Offset. 


1. Constitutionality. 
Section was unconstitutional for vagueness, where em- 
ployer insisted that he should be given credit for disability 
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paid by prior employer because statute should have stated 
that credit should be given and because statute did not 
consider the amount to be credited against prior injury. 
McKamey v. Pee Wee Mining Co., 498 S.W.2d 94, 1973 
Tenn. LEXIS 455 (Tenn. 1973). 

T.C.A. § 50-6-207(4)(A)(i), insofar as it relates to termi- 
nation of permanent total disability benefits for workers age 
60 and over, does not violate equal protection. Vogel v. 
Wells Fargo Guard Servs., 937 S.W.2d 856, 1996 Tenn. 
LEXIS 618 (Tenn. 1996). 


2. Principle of Compensation Legislation. 

The principle underlying workers’ compensation legisla- 
tion is the substitution of compensatory income for loss of 
earning capacity, proportioned to the loss of contributory 
income earning power of the particular member or faculty 
injured. Key v. Briar Hill Collieries, 167 Tenn. 229, 68 
S.W.2d 115, 1933 Tenn. LEXIS 30 (1934); Sun Coal Co. v. 
Epperson, 178 Tenn. 114, 156 S.W.2d 400, 1941 Tenn. 
LEXIS 38 (1941); Standard Sur. & Cas. Co. v. Sloan, 180 
Tenn. 220, 173 S.W.2d 436, 1943 Tenn. LEXIS 20, 149 
A.L.R. 407 (1943). 

The general purpose running through the statute is to 
make the award to the injured employee payable in weekly 
installments or in similitude as nearly as may be to the 
manner in which he is accustomed to receiving his wages 
with the exception of where the court approves a lump sum 
payment under § 50-6-229. Reeves v. State, 199 Tenn. 
598, 288 S.W.2d 451, 1955 Tenn. LEXIS 310 (1956). 


3. Construction. 

The phrase in subdivision (3) “in such cases the 
compensation in and by the schedule provided shall be in 
lieu of all other compensation,” though somewhat uncertain, 
would seem to refer to the two classes of cases dealt with 
in the paragraph, namely, loss of use of member and loss 
of member, and to mean that loss of use of a member shall 
be in lieu of all compensation for the loss of the member 
itself. Jack v. Knoxville Fertilizer Co., 154 Tenn. 292, 289 
S.W. 500, 1926 Tenn. LEXIS 126 (1926). 

Amendatory Act 1923, ch. 84, § 1, which raised the 
maximum weekly compensation of employees for perma- 
nent disability and provided that all remaining portions of 
the original act remain in full force, did not raise the limit on 
total amount of compensation prescribed in former subsec- 
tion (d). McKinney v. Aston, 154 Tenn. 326, 289 S.W. 518, 
1926 Tenn. LEXIS 128 (1926). 

The provision in subdivision (3) for denial of compensa- 
tion to one refusing employment suitable to his capacity 
does not qualify the definite provision that scheduled 
compensation should be paid for scheduled injuries. Cast- 
eel v. Aluminum Co. of America, 161 Tenn. 407, 33 S.W.2d 
61, 1930 Tenn. LEXIS 20 (1930). See also White v. 
Tennessee Consol. Coal Co., 162 Tenn. 380, 36 S.W.2d 
902, 1930 Tenn. LEXIS 101 (1931). 

The limitation upon the amount of the award for perma- 
nent total disability, contained in subdivision (4), was not a 
limitation upon the award for permanent partial disability 
under subdivision (3). Liberty Mut. Ins. Co. v. Maxwell, 164 
Tenn. 1, 46 S.W.2d 67, 1931 Tenn. LEXIS 1 (1932). 

Under a familiar principle of statutory construction, the 
supreme court has held that the later subdivision (4)(B) 
prevails over the earlier subdivision (3). Johnson v. Ander- 
son, 188 Tenn. 194, 217 S.W.2d 939, 1949 Tenn. LEXIS 
328, 1949 Tenn. LEXIS 329 (1949). 
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Under a proper construction of “wage”, as used in this 
section, “meals and tips” were not a part of the wage 
contract. Crane Co. v. Jamieson, 192 Tenn. 41, 237 S.W.2d 
546, 1951 Tenn. LEXIS 378 (1951). 

Temporary total disability and permanent partial disability 
can be set to run concurrently rather than consecutively. 
Hartley v. Liberty Mut. Ins. Co., 197 Tenn. 504, 276 S.W.2d 
1, 1954 Tenn. LEXIS 519 (1954). 

The 1953 amendment liberalized the law in favor of the 
injured employee. Smith v. Morristown Poultry Co., 198 
Tenn. 412, 280 S.W.2d 929, 1955 Tenn. LEXIS 390 (1955). 

There is a difference between the legal and the medical 
concepts of disability — the first meaning inability to work or 
earn wages and the latter meaning inability in a clinical or 
physical sense. Redmond v. McMinn County, 209 Tenn. 
463, 354 S.W.2d 435, 1962 Tenn. LEXIS 379 (1962); 
McKenzie v. Campbell & Dann Mfg. Co., 209 Tenn. 475, 
354 S.W.2d 440, 1962 Tenn. LEXIS 380 (1962). 

Under the statute, temporary total disability, temporary 
partial disability, permanent partial disability and permanent 
total disability are four separate and distinct classes of 
disability separately compensated for by independent and 
unrelated provisions. Redmond v. McMinn County, 209 
Tenn. 463, 354 S.W.2d 435, 1962 Tenn. LEXIS 379 (1962); 
McKenzie v. Campbell & Dann Mfg. Co., 209 Tenn. 475, 
354 $.W.2d 440, 1962 Tenn. LEXIS 380 (1962). 

There was no legislative intent to make subsequent 
amendments to this section retroactive so as to apply to 
persons injured prior to the subsequent amendments; thus 
plaintiff has right to compensation benefits according to this 
section as it existed at time of his injury and not according 
to subsequent amendments. Mitchell v. United States 
Fidelity & Guaranty Co., 206 F. Supp. 489, 1962 U.S. Dist. 
LEXIS 3764 (E.D. Tenn. 1962). 

Although the general assembly has provided that medi- 
cal reports prepared by physicians furnishing medical 
treatment to claimants shall follow certain approved guides 
for evaluations of permanent impairment, under T.C.A. 
§ 50-6-204(d)(3), in prescribing this requirement, however, 
the general assembly had no intention of repealing all of the 
schedules contained in T.C.A. § 50-6-207. The mere fact 
that a medical impairment rating to a particular member 
may translate, for purposes of these guides, into a disability 
rating to the body as a whole does not alter the rule that if 
an injury is to a scheduled member only, the statutory 
schedules must control the disability award. Reagan v. 
Tennessee Municipal League, 751 S.W.2d 842, 1988 Tenn. 
LEXIS 109 (Tenn. 1988). 

Because T.C.A. § 50-6-208(b) applies only when an 
employee receives successive awards for permanent dis- 
ability to the body as a whole, T.C.A. § 50-6-207(3)(F) 
mandates that the trial court must determine the percentage 
of disability attributable to the second injury alone before 
determining whether T.C.A. § 50-6-208(b) will apply. Allen 
v. City of Gatlinburg, 36 S.W.3d 73, 2001 Tenn. LEXIS 57 
(Tenn. 2001). 

“Wage” as used in T.C.A. § 50-6-241(a)(1) covering 
permanent partial disability benefits means the hourly rate 
of pay for an employee who is compensated on an hourly 
basis, rather than average weekly wage. Powell v. Blalock 
Plumbing & Elec. & HVAC, 78 S.W.3d 893, 2002 Tenn. 
LEXIS 327 (Tenn. 2002). 

Under the statutory scheme governing Tennessee work- 
ers’ compensation claims, an injured employee who meets 
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the statutory criteria is entitled to certain monetary benefits, 
including the payment of all medical expenses arising from 
the accident, together with a recovery for any temporary or 
permanent disability resulting from the accident; it is well 
settled that an accident arises out of the employment when, 
upon a consideration of all the circumstances, a causal 
connection exists between the conditions under which the 
work is required to be performed and the resulting injury, 
and typically, causation is established through expert 
medical testimony. Conner Bros. Excavating Co. v. Long, 98 
S.W.3d 656, 2003 Tenn. LEXIS 162 (Tenn. 2003). 

T.C.A. § 50-6-207(3)(A)(ii)(ff) was deleted by an amend- 
ment in 2002, effectively changing the classification of 
mental injuries in a workers’ compensation claim from a 
scheduled member injury to that of an injury to the body as 
a whole. Guess v. Sharp Mfg. Co. of Am., 114 S.W.3d 480, 
2003 Tenn. LEXIS 722 (Tenn. 2003). 

Relevant statutory language of T.C.A. § 50-6- 
207(4)(A)(i), i.e., “disabilities resulting from injuries which 
occur after 60 years of age,” is unambiguous. The plain and 
ordinary meaning encompasses only disabilities resulting 
from injuries that are sustained by an employee “after 60 
years of age.” Galloway v. Liberty Mut. Ins. Co., 137 S.W.3d 
568, 2004 Tenn. LEXIS 626 (Tenn. 2004). 


4. —Application to Pneumoconiosis Cases. 

The maximum limitations on workers’ compensation 
benefits set forth in various sections of the Tennessee 
statutes are not applicable to persons suffering from coal 
workers’ pneumoconiosis. Phillips v. Old Republic Ins. Co., 
623 S.W.2d 920, 1981 Tenn. LEXIS 502 (Tenn. 1981). 


5. Compensation in General. 

Compensation is properly awarded for disability resulting 
from the aggravation of a preexisting disorder by an 
accidental injury. Sanders v. Blue Ridge Glass Corp., 161 
Tenn. 535, 33 S.W.2d 84, 1930 Tenn. LEXIS 40 (1930). 

All compensation claims are to be settled within the 
schedule of disability compensation provided by this section 
even where the settlement is made pursuant to § 50-6-206. 
Lindsey v. Hunt, 215 Tenn. 406, 384 S.W.2d 441, 1964 
Tenn. LEXIS 527 (1964), rehearing denied, Lindsey v. Hunt, 
215 Tenn. 406, 387 S.W.2d 344, 1965 Tenn. LEXIS 505 
(1964), overruled, Betts v. Tom Wade Gin, 810 S.W.2d 140, 
1991 Tenn. LEXIS 174 (Tenn. 1991). 

Under the statutory scheme, awards are not based on a 
diminution of the employee’s earning capacity but on the 
values fixed in the schedule for injuries to the body or a 
percentage thereof in case of partial disability. Hedges Mfg. 
Co. v. Worley, 223 Tenn. 102, 442 S.W.2d 624, 1969 Tenn. 
LEXIS 393 (1969). 

Workers’ compensation benefits are not contingent upon 
the disabled worker accepting vocational rehabilitation 
training when available. Mayes v. Genesco, Inc., 510 
S.W.2d 882, 1974 Tenn. LEXIS 508 (Tenn. 1974). 

The last successive employer or insurance carrier, taking 
the employee as he is found at the time of the accident, will 
be liable for the entire resulting disability, including all 
medical expenses arising from the disability and regardless 
of any condition. Bennett v. Howard Johnsons Motor Lodge, 
714 S.W.2d 273, 1986 Tenn. LEXIS 779 (Tenn. 1986). 

While the fact that the employee’s earning capacity has 
not decreased is not of controlling significance, it is one 
factor the trial court is entitled to consider. Jaske v. Murray 
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Ohio Mfg. Co., 750 S.W.2d 150, 1988 Tenn. LEXIS 68 
(Tenn. 1988). 


6. —Date Payments Begin. 

The chancellor was correct in directing that compensa- 
tion payments begin on the date when petitioner ceased to 
work and receive his usual wages. Etter v. Blue Diamond 
Coal Co., 187 Tenn. 407, 215 S.W.2d 803, 1948 Tenn. 
LEXIS 446 (1948). 

Where employee recovered against third party tortfeasor 
and amount of recovery was credited to the employer 
against his liability to the employee with the remainder of 
the amount due under the compensation statute to be paid 
in weekly installments, such installment payments should 
have been deferred until the sum total of weekly credits that 
would have accrued from the date of the injury would have 
been equal to the net credit from the recovery from the third 
party tortfeasor. Reece v. York, 199 Tenn. 592, 288 S.W.2d 
448, 1956 Tenn. LEXIS 358 (1956). 

Last day worked rule does not apply when determining 
an employee’s compensation rate if the employee gives the 
employer actual notice of a gradually occurring injury prior 
to missing time from work on account of the injury. 
Accordingly, the judgment of the trial court was modified to 
reflect an award based on a weekly compensation rate 
calculated as of the date the employee reported her 
gradually occurring injury to her employer, rather than on 
the date of her surgery, the latter date being the date she 
finally stopped working. Bone v. Saturn Corp., 148 S.W.3d 
69, 2004 Tenn. LEXIS 907 (Tenn. 2004), overruled in part, 
Bldg. Materials Corp. v. Britt, 211 S.W.3d 706, 2007 Tenn. 
LEXIS 21 (Tenn. 2007), overruled, Shoulders v. TRW 
Commer. Steering Div., — $.W.3d —, 2007 Tenn. LEXIS 
351 (Tenn. Apr. 3, 2007), overruled, Brown v. Erachem 
Comilog, Inc., 231 S.W.3d 918, 2007 Tenn. LEXIS 741 
(Tenn. Aug. 30, 2007), overruled in part, Mathenia v. Milan 
Seating Sys., 254 S.W.3d 313, 2007 Tenn. LEXIS 896 
(Tenn. 2007), overruled, Buckingham v. Fid. & Guar. Ins. 
Co., — $.W.3d —, 2007 Tenn. LEXIS 910 (Tenn. Oct. 25, 
2007), overruled, Pickens v. Delta Faucet, — S.W.3d —, 
2007 Tenn. LEXIS 914 (Tenn. Oct. 29, 2007), overruled, 
Aerospace Testing Alliance v. Anderson, — S.W.3d —, 2008 
Tenn. LEXIS 369 (Tenn. May 23, 2008), overruled in part, 
Edwards v. Saturn Corp., — S.W.3d —, 2008 Tenn. LEXIS 
617 (Tenn. Sept. 25, 2008). 


7. —Credits to Employer or Insurer. 

Where the injury resulting in impairment of use of an arm, 
incapacitated petitioner from continuing his employment 
with the defendant as ginner, but petitioner performed other 
work for the defendant, not shown to be worth less than 
$12.00 a week, for which the employer paid him $24.00 a 
week for 12 weeks, a judgment allowing the defendant 
credit for 12 weeks at $12.00 a week instead of $24.00 was 
not disturbed in the appellate court. Ezell v. Tipton, 150 
Tenn. 300, 264 S.W. 355, 1924 Tenn. LEXIS 5 (1924). 

In computing compensation, employer is not entitled to 
credit for any sum in excess of statutory amount expended 
by him voluntarily and for purely humane reasons for 
surgical and medical attention to injured employee. Ezell v. 
Tipton, 150 Tenn. 300, 264 S.W. 355, 1924 Tenn. LEXIS 5 
(1924). 

Where employer made gratuitous contributions to the 
employee or wife to keep the family from want, same are 
not deductible in making statutory award. Hartford Acci. & 
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Indem. Co. v. Hay, 159 Tenn. 202, 17 S.W.2d 904, 1928 
Tenn. LEXIS 76 (1929). 

In computing compensation for injuries, no credit should 
be allowed employer for wages earned by petitioner 
subsequent to his injury. Davenport Silk Mills v. Dillinger, 
163 Tenn. 402, 43 S.W.2d 493, 1931 Tenn. LEXIS 129 
(1931); Leonard v. Atlas Powder Co., 152 F. Supp. 81, 1956 
U.S. Dist. LEXIS 2259 (D. Tenn. 1957), aff'd, 245 F.2d 676, 
1957 U.S. App. LEXIS 3270 (6th Cir. Tenn. 1957). 

Trial court properly ignored 10 weeks lost as result of 
tumor operation unconnected with employment where pay- 
ment of compensation was delayed over 300 weeks. Crane 
Co. v. Jamieson, 192 Tenn. 41, 237 S.W.2d 546, 1951 Tenn. 
LEXIS 378 (1951). 

Defendant was not entitled to deduction from plaintiff's 
award for any disability payments or insurance payments. 
Leonard v. Atlas Powder Co., 152 F. Supp. 81, 1956 U.S. 
Dist. LEXIS 2259 (D. Tenn. 1957), aff'd, 245 F.2d 676, 1957 
U.S. App. LEXIS 3270 (6th Cir. Tenn. 1957). 

Under the present law, employer is not entitled to credit 
for subsequent earnings when employee is awarded com- 
pensation for permanent partial disability. Tripp v. Hodge, 
202 Tenn. 386, 304 S.W.2d 498, 1957 Tenn. LEXIS 403 
(1957). 

Company is not entitled to credits for payments made 
under group disability insurance policy prior to determina- 
tion that disease was result of occupational disease where 
one half the premium was paid by the company and the 
other half by the petitioner and such insurance companies 
were not parties to the suit. American Bridge Div. U. S. 
Steel Corp. v. McClung, 206 Tenn. 317, 333 S.W.2d 557, 
1960 Tenn. LEXIS 367 (1960), overruled, Brooks v. Gilman 
Paint Co., 208 Tenn. 595, 347 S.W.2d 665, 1961 Tenn. 
LEXIS 324 (1961). 

Employer's carrier was not credited with payments made 
to employee for disability following prior injury in case where 
employee had been rehired to do unlimited manual labor 
and his present inability to work was due entirely to the later 
on-the-job injury. Employers-Commercial Union Cos. v. 
Taylor, 531 S.W.2d 104, 1975 Tenn. LEXIS 548 (Tenn. 
1975). 


8. —Mutilation Resulting from Disease. 

A mutilation left after an employee’s recovery from 
blastomycosis which arose out of his employment was not 
compensable. Hartford Acci. & Indem. Co. v. Hay, 159 Tenn. 
202, 17 S.W.2d 904, 1928 Tenn. LEXIS 76 (1929). 


9. —Malpractice Aggravating Injury. 

Fact that under this schedule employee could not have 
been allowed more than a specified amount for injuries but 
he was, in fact, paid a larger amount showed that the injury 
for which the additional part of the compensation paid was 
for aggravation of the injury by malpractice of employer's 
physician. Revell v. McCaughan, 162 Tenn. 532, 39 S.W.2d 
269, 1930 Tenn. LEXIS 120 (1931). 


10. —Measure of Compensation. 

The statute does not measure compensation by incapac- 
ity to work but by the monetary units fixed by the schedule. 
Catlett v. Chattanooga Handle Co., 165 Tenn. 343, 55 
S.W.2d 257, 1932 Tenn. LEXIS 56 (1932). 

Under Tennessee law in workers’ compensation cases, 
compensation is paid on the basis of loss of earning power. 
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Tinker v. Bessemer Coal, Iron & Land Co., 227 F. Supp. 
710, 1964 U.S. Dist. LEXIS 8232 (E.D. Tenn. 1964). 

The Workers’ Compensation Law contains a schedule of 
injuries to members of the body which governs as to what 
award if any shall be made to one sustaining either total or 
partial loss or loss of use of a member scheduled, and 
under this system such award is not measured by diminu- 
tion of the employee’s earning capacity but by the value 
fixed in the statute or a percentage thereof in case of less 
than permanent loss of use. Aerosol Corp. of South v. 
Johnson, 222 Tenn. 339, 435 S.W.2d 832, 1968 Tenn. 
LEXIS 435 (1968). 

When the injury is to a scheduled member, the disability 
award is exclusively controlled by the impairment rating 
established by the general assembly for that member and 
may not properly be apportioned to the body as a whole as 
in the case of unscheduled injuries. Reagan v. Tennessee 
Municipal League, 751 S.W.2d 842, 1988 Tenn. LEXIS 109 
(Tenn. 1988). 


11. ——Second Injury. 

Under the second injury statute, computation of an award 
is to be made on the basis of the statutory schedule without 
regard to the earlier injury. Hedges Mfg. Co. v. Worley, 223 
Tenn. 102, 442 S.W.2d 624, 1969 Tenn. LEXIS 393 (1969). 

Under T.C.A. § 50-6-208(a), the employer is liable only 
for the disability that would have resulted from the subse- 
quent injury, without consideration of the first. Minton v. 
State Industries, Inc., 825 S.W.2d 73, 1992 Tenn. LEXIS 
129 (Tenn. 1992). 

In cases involving the Second Injury Fund, an employer's 
liability for an award for permanent and total disability is not 
capped at 400 weeks where benefits are awarded to age 
65. Bomely v. Mid-America Corp., 970 S.W.2d 929, 1998 
Tenn. LEXIS 298 (Tenn. 1998). 

There is no statutory or equitable basis for using 400 
weeks as the basis of apportionment under T.C.A. §§ 50- 
6-207(4)(A)(i) and 50-6-208, notwithstanding the argument 
that if an employer's liability is not limited to a percentage 
of 400 weeks, some employers might resist hiring young 
workers with disabilities in light of the legislation extending 
benefits to age 65 for permanent total disability; an 
employer's liability should be calculated based upon the 
total amount of benefits awarded to age 65. Bomely v. 
Mid-America Corp., 970 S.W.2d 929, 1998 Tenn. LEXIS 298 
(Tenn. 1998). 

Trial court erred in limiting the employer's liability for the 
employee’s permanent and total disability to 60 percent of 
400 weeks (an award of 240 weeks). The parties agreed 
that the trial court correctly determined that the employee 
had a permanent and total disability and that 60 percent of 
that disability was due to his injury in May 2000; as a result, 
the trial court was required to hold that the employer was 
responsible for 60 percent of the employee’s permanent 
and total disability until he reached the age of eligibility for 
social security (an award of 401 weeks), and that the 
Tennessee Second Injury Fund was responsible for the 
remainder (an award of 268 weeks). Gray v. Cullom Mach., 
Tool & Die, Inc., 152 S.W.3d 439, 2004 Tenn. LEXIS 1116 
(Tenn. 2004). 


12. —Group Insurance Not Intended as Compensation 
Insurance — Liability of Insurer. 

Where an insurance company issued to a coal mining 

company a policy designated as an “employer's group 
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liability policy,” insuring the mining company against acci- 
dental bodily injury or death by its employees, which 
contract did not comply, and was not intended to comply, 
with the requirements of the Workers’ Compensation Law, 
and on death of an employee of the insured the insurer paid 
the amount due under the policy to the insured, which 
converted the money to its own use, the insurer cannot be 
held liable to the dependents of the employee for the 
amount due under the Workers’ Compensation Law. Mck- 
inney v. Fidelity Coal Mining Co., 169 Tenn. 331, 87 S.W.2d 
1004, 1935 Tenn. LEXIS 49 (1935). 


13. Minimum Award. 

However small the earnings of the employee, he was 
entitled to receive the minimum compensation provided by 
this section. Templeton v. Wilson, 174 Tenn. 65, 123 S.W.2d 
824, 1938 Tenn. LEXIS 64 (1939). 

The trial court may not set a new “floor’ in compensation 
benefits abrogating the statutory provisions of T.C.A. § 50- 
6-207. Blake v. Tomes, 632 S.W.2d 556, 1982 Tenn. LEXIS 
409 (Tenn. 1982). 


14. Temporary Partial Disability. 

Under subdivision (2), the trial judge need not set a 
percentage of disability in all cases, but makes his compu- 
tations using the amount the employee is able to earn in his 
partially disabled condition. Continental Ins. Co. v. Dowdy, 
560 S.W.2d 619, 1978 Tenn. LEXIS 570 (Tenn. 1978). 

There was nothing in the record to support the trial 
court’s denial of temporary disability benefits for the period 
of time that the employee’s wrist was unusually inflamed to 
a point exceeding the severity of his preexisting condition 
which was the basis for denial of permanent disability 
compensation. Delevan-Delta Corp. v. Roberts, 611 S.W.2d 
51, 1981 Tenn. LEXIS 402 (Tenn. 1981). 

Benefits for temporary partial disability, referring to the 
time during which the injured employee is able to resume 
work before reaching maximum medical improvement, are 
to be calculated according to the precise method specified 
in T.C.A. § 50-6-207(2), which does not include the T.C.A. 
§ 50-6-102 average weekly wage definition; whether the 
term “wage” in T.C.A. § 50-6-207(2) takes into account an 
employee’s non-wage income if that employee is regularly 
compensated by non-wage income is a case whose 
resolution is not necessarily foreordained by the holding 
that T.C.A. § 50-6-207(2) does not incorporate the term 
“average weekly wage.” Wilkins v. Kellogg Co., 48 S.W.3d 
148, 2001 Tenn. LEXIS 541 (Tenn. 2001), superseded by 
statute as stated in, Williams v. Saturn Corp., — S.W.3d —, 
2005 Tenn. LEXIS 1032 (Tenn. Nov. 15, 2005). 


15. Compensation for Temporary Total and Temporary 
Partial Disability — Relationship. 

The duration of a temporary total disability should be 
deducted from the duration of a temporary partial disability, 
the statute contemplating a maximum period of 300 weeks. 
Cambria Coal Mining Co. v. Wilson, 156 Tenn. 64, 299 S.W. 
811, 1927 Tenn. LEXIS 84 (1927); but see Adams v. 
Looney, 196 Tenn. 303, 265 S.W.2d 889, 1954 Tenn. LEXIS 
379 (1954). 

Employee was entitled to recover compensation for 
temporary partial disability for period of 300 weeks, in 
addition to 21 weeks for temporary total disability, where 
medical evidence established that he would be partially 


50-6-207 


disabled for several years. Adams v. Looney, 196 Tenn. 
303, 265 S.W.2d 889, 1954 Tenn. LEXIS 379 (1954). 


16. Compensation for Temporary Total and Permanent 
Partial Disability — Relationship. 

The provision of subdivision (3) that the compensation in 
the schedule provided shall be in lieu of all other compen- 
sation, does not prevent allowance for temporary total 
disability suffered by one whose permanent loss is covered 
by the schedule. Jack v. Knoxville Fertilizer Co., 154 Tenn. 
292, 289 S.W. 500, 1926 Tenn. LEXIS 126 (1926). 

Compensation may be allowed an employee both for 
temporary total disability and permanent partial disability as 
a result of the same injury; and one is not to be deducted 
from or credited on the other. Jones v. Crenshaw, 645 
S.W.2d 238, 1983 Tenn. LEXIS 604 (Tenn. 1983). 


17. —Deductions. 

Weeks employee was paid compensation by reason of 
total temporary disability were not to be deducted from the 
number of weeks for which he was entitled to compensation 
for permanent partial disability to his body as a whole. 
Hooper v. Young Sales Corp., 199 Tenn. 629, 288 S.W.2d 
703, 1956 Tenn. LEXIS 363 (1956); Bituminous Casualty 
Corp. v. Smith, 200 Tenn. 13, 288 S.W.2d 913, 1956 Tenn. 
LEXIS 372 (1956). 

Compensation may be allowed an employee for both 
temporary total disability and permanent partial disability as 
a result of the same injury and one is not to be deducted 
from or credited on the other. Redmond v. McMinn County, 
209 Tenn. 463, 354 S.W.2d 435, 1962 Tenn. LEXIS 379 
(1962); McKenzie v. Campbell & Dann Mfg. Co., 209 Tenn. 
475, 354 S.W.2d 440, 1962 Tenn. LEXIS 380 (1962). 

Amounts paid out for temporary total disability benefits 
could not be credited to amounts payable for permanent 
disability either by employer or by second injury fund under 
§ 50-6-208. Hedges Mfg. Co. v. Worley, 223 Tenn. 102, 442 
S.W.2d 624, 1969 Tenn. LEXIS 393 (1969). 


18. Compensation for Temporary Total and Permanent 
Total Disability — Relationship. 

The amount previously paid petitioner for temporary total 
disability was properly credited against the maximum award 
for permanent total disability, in view of the provision of 
§ 50-6-205 that “the total amount payable under this 
chapter” shall not exceed the maximum sum fixed in that 
section. Bland Casket Co. v. Davenport, 221 Tenn. 492, 427 
S.W.2d 839, 1968 Tenn. LEXIS 479 (1968). 


19. Temporary Total Disability. 

Where period of temporary total disability extended two 
days beyond period of one week, employee was entitled to 
compensation for those two days in amount of two sevenths 
of the amount allowable for one week in accordance with 
the provisions of subdivision (1), even though those two 
days were Saturday and Sunday and the work week was 
from Monday through Friday. Oden v. Foster & Creighton 
Co., 201 Tenn. 237, 298 S.W.2d 711, 1957 Tenn. LEXIS 418 
(1957). 

Employee’s initial disability, though total, would be 
deemed to be temporary until after a course of treatment 
and observation it was found to be permanent. Redmond v. 
McMinn County, 209 Tenn. 463, 354 S.W.2d 435, 1962 
Tenn. LEXIS 379 (1962). 

“Temporary total disability” refers to the injured employ- 
ee’s condition while he is disabled to work by his injury and 
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until he recovers as far as the nature of his injury permits 
and is separate and distinct from any of the other kinds of 
disability. Redmond v. McMinn County, 209 Tenn. 463, 354 
S.W.2d 435, 1962 Tenn. LEXIS 379 (1962); McKenzie v. 
Campbell & Dann Mfg. Co., 209 Tenn. 475, 354 S.W.2d 
440, 1962 Tenn. LEXIS 380 (1962). 

“Temporary total disability” refers to employee's condition 
while unable to work and until he recovers to the extent that 
the nature of his injuries permits his return to work. Shores 
v. Shores, 217 Tenn. 96, 395 S.W.2d 388, 1965 Tenn. 
LEXIS 522 (1965). 

Where injury from partial loss of toes and foot was still in 
process of healing, it was proper for trial judge to fix a 
reasonable period in addition to what had already been paid 
for to allow a complete healing and to allow temporary total 
disability for such additional time. Shores v. Shores, 217 
Tenn. 96, 395 S.W.2d 388, 1965 Tenn. LEXIS 522 (1965). 

The temporary total disability period is the healing period 
during which the employee is totally prevented from working 
and such period is cut off when the worker has reached his 
maximum recovery at which point either permanent total or 
permanent partial disability commences. Gluck Bros., Inc. v. 
Coffey, 222 Tenn. 6, 431 S.W.2d 756, 1968 Tenn. LEXIS 
406 (1968). 

Trial court should not have allowed temporary total 
disability for period during which employee worked at 
another job even though such employment was because of 
economic necessity and employee was in constant pain 
during entire period he worked. A. C. Lawrence Leather Co. 
v. Loveday, 224 Tenn. 317, 455 S.W.2d 141, 1970 Tenn. 
LEXIS 329 (1970). 

The general assembly, in amending this section to 
change the disability rate, did not intend the change to 
operate retroactively, and the disability rate in effect at the 
time of the injury is controlling. Cates v. T.I.M.E., DC, Inc., 
513 S.W.2d 508, 1974 Tenn. LEXIS 464 (Tenn. 1974). 

Where the plaintiff had reached his maximum recovery 
for temporary total disability, it was proper to cut off benefits 
on that date rather than on the date of the final decree for 
permanent disability. Gouger v. American Mut. Ins. Co., 548 
S.W.2d 296 (Tenn. 1974). 

A “temporary total disability’ exists while the injured 
employee is disabled to work by his injury and until he 
recovers as far as the nature of his injury permits. Simpson 
v. Satterfield, 564 S.W.2d 953, 1978 Tenn. LEXIS 543 
(Tenn. 1978). i 

To make out a prima facie case of temporary total 
disability, an employee must prove (1) total disability to work 
by a compensable injury, (2) causal connection between the 
injury and the inability to work, and (3) duration of the period 
of disability. Simpson v. Satterfield, 564 S.W.2d 953, 1978 
Tenn. LEXIS 543 (Tenn. 1978). 


20. —Revival of Benefits. 

Temporary total disability benefits which are terminated 
because of a nominal return to work may be revived when: 
(1) The employee is no longer capable of performing either 
that job or any other job because of the work-related injury; 
and (2) The employee, at the time of resignation, has yet to 
reach maximum medical improvement from the original 
accidental injury. Cleek v. Wal-Mart Stores, Inc., 19 S.W.3d 
770, 2000 Tenn. LEXIS 298 (Tenn. 2000). 

Record does not support the trial court's judgment 
granting temporary total disability benefits for the period of 
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November 2, 2000 to October of 2002. The employee 
testified that he had intended to return to work following 
surgery on his left shoulder but that his position with the 
employer had been terminated; he then started his own 
tool-sharpening business in November of 2000 because he 
needed money to pay his living expenses but he gave up 
said business in October 2002, not because he was unable 
to work, but because the business was unprofitable. Gray v. 
Cullom Mach., Tool & Die, Inc., 152 S.W.3d 439, 2004 Tenn. 
LEXIS 1116 (Tenn. 2004). 


21. Permanent Partial Disability. 

Subdivision (3) is in no way connected with or related to 
subdivision (4). Wilkinson v. Johnson City Shale Brick 
Corp., 156 Tenn. 373, 2 S.W.2d 89, 299 S.W. 1056, 1927 
Tenn. LEXIS 130 (1928); Liberty Mut. Ins. Co. v. Maxwell, 
164 Tenn. 1, 46 S.W.2d 67, 1931 Tenn. LEXIS 1 (1932). 

The basis of the test whether the award is to be based 
on statutory limitations for the loss of a specific member, or 
to be estimated on the impairment of earning capacity 
depends arbitrarily on the actual injury. Plumlee v. Maryland 
Casualty Co., 184 Tenn. 497, 201 S.W.2d 664, 1947 Tenn. 
LEXIS 402 (1947). 

Employee who broke left hip and, as result of injury, 
sustained a shortened left leg, injury to socket, and pain in 
back was not entitled to an award based on percentage of 
difference in wage at time of injury and what she was able 
to earn after the injury where she earned same wages 
following her return to work as earned prior to injury, since 
there was no difference in wages earned, but she was 
entitled to a determination as to permanent loss of use of 
leg or partial loss of use of leg. Southern Mfg. Co. v. Wade, 
188 Tenn. 398, 219 S.W.2d 901, 1949 Tenn. LEXIS 351 
(1949). 

Where plaintiff's injury was alleged to be permanent 
partial disability to his left leg, and since this was a specific 
loss, the court could not make an award for injuries to the 
body as a whole under subdivision (3). Dalton v. Bahnson 
Service Co., 302 F. Supp. 391, 1969 U.S. Dist. LEXIS 9856 
(E.D. Tenn. 1969). 

Where an employee sustained a back injury resulting in 
30 percent medical disability and preventing him from 
continuing his employment which involved heavy lifting, but 
he was able to secure employment in a filling station at 85 
percent of his previous pay, as a matter of law he was not 
totally and permanently disabled within the meaning of 
subdivision (4)(B) and sustained only permanent partial 
disability the extent of which should have been determined 
by the trial court. American Lava Corp. v. Savena, 493 
S.W.2d 77, 1973 Tenn. LEXIS 497 (Tenn. 1973). 

Where testimony showed that employee was incapable 
of resuming physical labor, evidence was sufficient to 
support award of 80 percent permanent partial disability to 
arm, despite expert witnesses’ maximum disability rating of 
45 percent. U. S. Pipe & Foundry Co. v. Caraway, 546 
S.W.2d 215, 1977 Tenn. LEXIS 516 (Tenn. 1977). 

This section provides that permanent partial disability 
shall be apportioned to the body as a whole, which has a 
value of 400 weeks, and the amount to be paid is 66% 
percent of the employee’s weekly salary, subject to a 
maximum of $100 per week: Williams v. Ryder Truck Lines, 
Inc., 489 F. Supp. 430, 1979 U.S. Dist. LEXIS 8178 (E.D. 
Tenn. 1979). 

In determining what may constitute permanent partial 
disability, many pertinent factors should be considered, 
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including the skills, education and training of the employee 
as well as job opportunities and other factors bearing upon 
employability. In determining the sufficiency of the evidence 
to support a finding of disability under the Workers’ 
Compensation Act, T.C.A. § 50-6-201 et seq., once perma- 
nency and causation are established by medical testimony, 
the extent of such disability may be determined from lay 
testimony and from other evidence as well as from medical 
evidence. Bailey v. Knox County, 732 S.W.2d 597, 1987 
Tenn. LEXIS 1006 (Tenn. 1987). 

One suffering from work-related, permanent partial dis- 
ability is entitled to compensation for the partial loss of the 
use of the scheduled member of his body without regard to 
his loss of earning power or wages. Oliver v. State, 762 
S.W.2d 562, 1988 Tenn. LEXIS 250 (Tenn. 1988). 

Employee injured in March 1965 was entitled to benefits 
under T.C.A. § 50-6-207(3), the benefits to be established 
on the basis of the law in effect in March of 1965. Oliver v. 
State, 762 S.W.2d 562, 1988 Tenn. LEXIS 250 (Tenn. 
1988). 

Where the record demonstrated that claimant was a 52 
year-old man with a GED diploma and substantial experi- 
ence as a truck driver, heavy equipment operator, and an 
asphalt plant operator, and lay testimony from claimant and 
his wife indicated that although he was unable to return to 
his former job, or perform yard work he had engaged in 
before the injury, he was still capable of performing light 
work activities and driving a truck, the evidence preponder- 
ated against the trial court’s finding of 100 percent total 
permanent disability, and the supreme court modified the 
award of benefits to 75 percent permanent partial disability 
to the body as a whole. Henson v. Lawrenceburg, 851 
S.W.2d 809, 1993 Tenn. LEXIS 147 (Tenn. 1993). 

The law is settled that awards for permanent partial 
disability to the body as a whole and awards for permanent 
total disability are controlled by T.C.A. § 50-6-207(4)(A)(i) 
when the employee is over the age of sixty when the injury 
occurs. Tucker v. Foamex, 31 S.W.3d 241, 2000 Tenn. 
LEXIS 617 (Tenn. 2000). 

For an employee who is not over the age of sixty (60) on 
the date of his injury but is within 400 weeks of the day he 
turns sixty-five (65) when benefits for permanent partial 
disability to the body as whole become payable, T.C.A. 
§ 50-6-207(4)(A)(i) does not limit an award for permanent 
partial disability to the body as a whole to benefits payable 
only until the employee turns sixty-five (65); rather, in such 
cases, the award is determined pursuant to T.C.A. § 50-6- 
207(3)(F). Tucker v. Foamex, 31 S$.W.3d 241, 2000 Tenn. 
LEXIS 617 (Tenn. 2000). 

Permanent partial disability awards are properly calcu- 
lated at 400 weeks, with a “cap” at 260 weeks for 
employees over age 60. Peace v. Easy Trucking Co., 38 
S.W.3d 526, 2001 Tenn. LEXIS 85 (Tenn. 2001). 

The schedule of compensation under T.C.A. § 50-6-207 
is to be determined without regard to a loss of earning 
power or wages; accordingly, employee’s voluntary retire- 
ment does not preclude compensation benefits for an injury 
arising out of and in the course of employment. Mackie v. 
Young Sales Corp., 51 S.W.3d 554, 2001 Tenn. LEXIS 759 
(Tenn. 2001). 

As the impairment classification “100 percent perma- 
nently partially disabled” did not exist in the statutes or case 
law, and the employee sustained serious permanent injuries 
including metal rods being placed in his spine, limited use 
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of one foot due to nerve damage, limited range of motion in 
his hip, and the inability to perform any job that required him 
to sit or stand for more than one hour, the employee was 
re-classified as being 100 percent permanently and totally 
disabled. Vinson v. UPS, 92 S.W.3d 380, 2002 Tenn. LEXIS 
706 (Tenn. 2002). 

Where reflex sympathetic dystrophy affects a scheduled 
member alone, an award of permanent disability benefits is 
limited exclusively to what the schedule for that member 
provides, and for reflex sympathetic dystrophy to be 
properly apportioned to the body as a whole, the claimant’s 
injury must affect a portion of the body not statutorily 
scheduled, affect a particular combination of members not 
statutorily provided for, or cause a permanent injury to an 
unscheduled portion of the body; therefore, the trial court’s 
holding that the RSD in the employee’s left arm had to be 
apportioned to the body as a whole because the AMA 
Guides so provided, regardless of whether the claimant had 
otherwise satisfied the requirements for an award to the 
body as a whole, was reversed. Dotson v. Rice-Chrysler- 
Plymouth-Dodge, Inc., 160 S.W.3d 495, 2005 Tenn. LEXIS 
221 (Tenn. 2005). 

Employee was entitled to a permanent partial disability 
award for total loss of his left arm as a scheduled member, 
T.C.A. § 50-6-207(3)(A)(ii)(m), and was limited exclusively 
to the 200 weeks provided for total loss of an arm as a 
scheduled member; the employee’s injury did not qualify for 
an award to the body as a whole. Dotson v. Rice-Chrysler- 
Plymouth-Dodge, Inc., 160 S.W.3d 495, 2005 Tenn. LEXIS 
221 (Tenn. 2005). 

Court erred in calculating the benefits for a disfiguring 
scar aS an award to the body as whole under T.C.A. 
§ 50-6-207(3)(F); injuries for disfigurement were governed 
by § 50-6-207(3)(E) and the claimant, who had a perma- 
nent scar and could no longer continuously wear a hard hat, 
had a twenty percent vocational disability due to the 
decrease in her earning power. Layman v. Vanguard 
Contrs., 183 S.W.3d 310, 2006 Tenn. LEXIS 5 (Tenn. 2006). 

Where the employee of a nursing home was injured in an 
automobile accident on the way to a training facility, the trial 
court awarded the employee ninety-five percent permanent 
partial disability. A doctor opined that the employee could 
work at a sedentary job, and the rehabilitation counselor 
testified that the employee was between seventy-seven 
percent and ninety-five percent vocationally disabled; the 
employee was not entitled to permanent total disability. 
Hubble v. Dyer Nursing Home, 188 S.W.3d 525, 2006 Tenn. 
LEXIS 301 (Tenn. 2006). 

Evidence did not preponderate against the trial court’s 
finding of twenty-two and one half percent permanent partial 
disability because, by assigning a medical impairment rating 
and imposing physical limitations, the treating physician 
credited the claimant’s subjective complaints of pain; more 
importantly, the trial court observed the claimant in the 
courtroom and heard her testify and the court was well 
aware that the claimant had provided false deposition 
testimony concerning her employment status. Bryant v. 
Baptist Health Sys. Home Care of East Tennessee, 213 
S.W.3d 743, 2006 Tenn. LEXIS 1144 (Tenn. Dec. 21, 2006). 


22. —Injury After Award of Maximum Benefits. 

The monetary limitation for permanent total disability 
related only to the amount paid for the first injury and did not 
preclude a subsequent award for permanent partial disabil- 
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ity where employee again became employable and was 
again injured while on the job. Industrial Carving Co. v. 
Hurst, 223 Tenn. 469, 447 S.W.2d 871, 1969 Tenn. LEXIS 
434 (1969). 

Employee who had been adjudged permanently and 
totally disabled as result of back injury and had received full 
benefits was entitled to additional permanent partial benefits 
where he was subsequently again employable and injured 
on the job while operating furniture machinery. Industrial 
Carving Co. v. Hurst, 223 Tenn. 469, 447 S.W.2d 871, 1969 
Tenn. LEXIS 434 (1969). 


23. —Injuries to Members Specifically Scheduled. 

Compensation for loss of use shall be in lieu of 
compensation for the loss of the member itself. Jack v. 
Knoxville Fertilizer Co., 154 Tenn. 292, 289 S.W. 500, 1926 
Tenn. LEXIS 126 (1926). 

Provision of subdivision (3) that the compensation in and 
by the schedule provided shall be in lieu of all other 
compensation will not be construed to prevent allowance for 
temporary total disability suffered by one whose permanent 
loss is covered by the schedule, since such construction 
would do violence to the spirit of the statute as a whole and 
often defeat its purpose. Jack v. Knoxville Fertilizer Co., 154 
Tenn. 292, 289 S.W. 500, 1926 Tenn. LEXIS 126 (1926). 

It is the loss of the use of a member rather than injury to 
the member itself for which the compensation scheduled in 
subdivision (3) is provided. Tennessee Products Corp. v. 
Atterton, 182 Tenn. 110, 184 S.W.2d 371, 1945 Tenn. LEXIS 
203 (1945). 

In enacting the Workers’ Compensation Law the general 
assembly intended to do away with all controversies as to 
the fact and degree of disability resulting from injuries to 
specific members set out in this section, by allowing a 
specific number of weeks for loss of each of the specified 
members, these numbers of weeks to be in lieu of all other 
compensation. In other words, as to losses of specific 
members, the general assembly itself determined the 
disability suffered by the employee as a result of the loss of 
each member or a combination of two members, as 
specified in the statute. White v. Tennessee Coach Co., 184 
Tenn. 158, 197 S.W.2d 795, 1946 Tenn. LEXIS 276 (1946). 

Scheduled compensation for specific injury is in the 
nature of damages or indemnity for physical or functional 
loss and is to be awarded even though there is no loss of 
earning power or wages and without regard to the extent of 
the disability suffered. Shores v. Shores, 217 Tenn. 96, 395 
S.W.2d 388, 1965 Tenn. LEXIS 522 (1965); Industrial 
Coated Products, Inc. v. Buchanan, 224 Tenn. 69, 450 
S.W.2d 566, 1970 Tenn. LEXIS 302 (1970). 

If there is an injury to a specified member under the 
statute and not to any other part of the body, the 
compensation awarded for injury to such scheduled mem- 
ber is binding. Chapman v. Clement Bros., Inc., 222 Tenn. 
223, 435 S.W.2d 117, 1968 Tenn. LEXIS 428 (1968); 
Industrial Coated Products, Inc. v. Buchanan, 224 Tenn. 69, 
450 S.W.2d 566, 1970 Tenn. LEXIS 302 (1970). 

If the injury is solely to a scheduled member award 
cannot be made on the basis of injuries to the body as a 
whole. Chapman v. Clement Bros., Inc., 222 Tenn. 223, 435 
S.W.2d 117, 1968 Tenn. LEXIS 428 (1968). 

The general assembly has made specific provision for 
awarding compensation for injury to or loss of scheduled 
members and it will be assumed that the general assembly 
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was aware of the concomitant pain, suffering and the like 
normally attendant upon impact injury. Murray Oil Mfg. Co. 
v. Yarber, 223 Tenn. 404, 446 S.W.2d 256, 1969 Tenn. 
LEXIS 426 (1969). 

Where loss was to first phalange of the finger, a 
scheduled injury, award could not be assessed to the entire 
finger. Industrial Coated Products, Inc. v. Buchanan, 224 
Tenn. 69, 450 S.W.2d 566, 1970 Tenn. LEXIS 302 (1970). 

It is evident that the last sentence of subdivision (3) was 
added by the general assembly to prevent the awarding of 
compensation based on a percentage disability to the body 
as a whole if the injury was limited to a scheduled member 
of the body. Federal Copper & Aluminum Co. v. Wright, 504 
S.W.2d 957, 1974 Tenn. LEXIS 426 (Tenn. 1974). 

Where the only injury is to a schedule member, schedule 
benefits are exclusive and prohibit an award of permanent 
partial disability to the body as a whole. Genesco, Inc. v. 
Creamer, 584 S.W.2d 191, 1979 Tenn. LEXIS 454 (Tenn. 
1979); Thompson v. Leon Russell Enterprises, 834 S.W.2d 
927, 1992 Tenn. LEXIS 485 (Tenn. 1992). 

A worker does not have to show vocational disability or 
loss of earning capacity to be entitled to the benefits for the 
loss of use of a scheduled member. Duncan v. Boeing 
Tennessee, Inc., 825 S.W.2d 416, 1992 Tenn. LEXIS 200 
(Tenn. 1992). 

Vocational disability evidence is admissible as one factor 
to determine the loss of use of a scheduled member. 
Duncan v. Boeing Tennessee, Inc., 825 S.W.2d 416, 1992 
Tenn. LEXIS 200 (Tenn. 1992). 

Although a permanent partial, scheduled injury can be 
converted, via the American Medical Association Guides to 
the Evaluation of Permanent Impairment or the Manual for 
Orthopedic Surgeons in Evaluating Permanent Physical 
Impairment, to a percentage disability to the body as a 
whole, there is no basis upon which to sustain an award to 
the body as a whole under Tennessee Workers’ Compen- 
sation Law, T.C.A. § 50-6-201 et seq. Thompson v. Leon 
Russell Enterprises, 834 S.W.2d 927, 1992 Tenn. LEXIS 
485 (Tenn. 1992). 


24. ——lIncapacity and Loss of Earning Power — 
Effect. 

Scheduled compensation for scheduled injuries should 
not be cut down by reason of the fact that, after the injury, 
the injured employee did earn some wages. It is necessary 
to look to such earnings only when the permanent partial 
disability is not included in the schedule. Casteel v. 
Aluminum Co. of America, 161 Tenn. 407, 33 S.W.2d 61, 
1930 Tenn. LEXIS 20 (1930). See also Gregg v. New 
Careyville Coal Co., 161 Tenn. 350, 31 S.W.2d 693, 1930 
Tenn. LEXIS 11 (1930); Davenport Silk Mills v. Dillinger, 163 
Tenn. 402, 43 S.W.2d 493, 1931 Tenn. LEXIS 129 (1931). 

One entitled to an award as provided by the schedules is 
entitled to the amount so specified even though no degree 
of incapacity results. Catlett v. Chattanooga Handle Co., 
165 Tenn. 343, 55 S.W.2d 257, 1932 Tenn. LEXIS 56 
(1932). 

Where the injury is confined to the loss of a single 
member of the body compensation is limited to the sum 
which the statute provides for such loss regardless of the 
earning capacity of the injured employee. Huggins v. B. C. 
Jarrell & Co., 169 Tenn. 77, 82 S.W.2d 870, 1935 Tenn. 
LEXIS 18 (1935), rehearing denied, 169 Tenn. 77, 84 
S.W.2d 100 (1935); Phillips v. Diamond Coal Mining Co., 
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175 Tenn. 191, 1383 S.W.2d 476, 1939 Tenn. LEXIS 29 
(1939); Coker v. Armco Drainage & Metal Products Co., 192 
Tenn. 10, 236 S.W.2d 980, 1951 Tenn. LEXIS 375 (1951). 

The fact that the employee was earning more after his 
injury than at the time of injury did not deprive such 
employee of the right to compensation for a 10 percent 
permanent injury to his leg. Crane Enamelware Co. v. 
Crawley, 180 Tenn. 272, 174 S.W.2d 458 (1943). 

Scheduled compensation for scheduled injuries must be 
paid where there is a loss of the scheduled member or a 
partial loss of use of the scheduled member. Earnings of the 
employee after the loss of such a member or the partial loss 
of use of such member are not taken into account. Crane 
Enamelware Co. v. Crawley, 180 Tenn. 272, 174 S.W.2d 
458 (1943); Standard Glass Co. v. Wallace, 189 Tenn. 213, 
225 §.W.2d 35, 1949 Tenn. LEXIS 417 (1949). See New 
Jellico Coal Co. v. Gilburth, 187 Tenn. 606, 216 S.W.2d 329, 
1948 Tenn. LEXIS 473 (1948). 

An injury to employee obstructed a tear duct, so that 
matter or condensed tears formed in the eye and affected 
its movements. It appeared that the employee was earning 
more money since he returned to work than he was before 
and it was insisted that he was entitled to no recovery at all. 
The chancellor concluded that the employee had suffered a 
33% percent loss of the use of his eye and made an 
appropriate award. The decree was affirmed. Tennessee 
Products Corp. v. Atterton, 182 Tenn. 110, 184 S.W.2d 371, 
1945 Tenn. LEXIS 203 (1945). 

The rule with regard to claims arising for partial perma- 
nent disability is if the entire member is lost, the employee 
is entitled to the statutory amount, but if the loss of the 
member be partial, the award is based on the actual 
impairment of earning capacity. Plumlee v. Maryland Casu- 
alty Co., 184 Tenn. 497, 201 S.W.2d 664, 1947 Tenn. LEXIS 
402 (1947); Hix v. Cassetty, 186 Tenn. 343, 210 S.W.2d 
481, 1948 Tenn. LEXIS 555 (1948). 

Woman, age 48, who for 32 years was engaged in 
processing of chickens, and who was struck on the head by 
a shackle, and by reason of the injury sustained was 
required to submit to an operation on the eye duct which 
was successful, and continued thereafter to do same type 
of work under strain and suffering was entitled to recover for 
a 50 percent permanent reduction in earning capacity. 
Smith v. Morristown Poultry Co., 198 Tenn. 412, 280 S.W.2d 
929, 1955 Tenn. LEXIS 390 (1955). 

Benefits for loss of scheduled members are payable to 
employee regardless of whether his earnings after injury are 
more or less than prior to injury. Jeffrey Mfg. Co. v. 
Underwood, 221 Tenn. 275, 426 S.W.2d 189, 1968 Tenn. 
LEXIS 462 (1968), overruled in part, Carney v. Safeco Ins. 
Co., 745 S.W.2d 868, 1988 Tenn. LEXIS 62 (Tenn. 1988). 


25. ———Availability of Different Type of Employ- 
ment. 

Award of 25 percent permanent partial disability to both 
hands was proper where employee was unskilled but had 
worked in service station for 17 years and evidence was to 
the effect that occupational dermatitis would improve if he 
entered some other line of work, but employer introduced 
no evidence to the effect that a different line of work was 
available and tendered to employee. Charnes v. Burk, 205 
Tenn. 371, 326 S.W.2d 657, 1959 Tenn. LEXIS 373 (1959). 


26. ——Previous Injury to Member — Effect. 
Compensation for loss of an eye was recoverable for loss 
of an eye not wholly useless as an eye although, eight 
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years previously, the employee had recovered from another 
employer compensation for permanent loss of the same 
eye. Williams v. S. & W. Const. Co., 167 Tenn. 84, 66 
S.W.2d 992, 1933 Tenn. LEXIS 8 (1934). 

Although employee had previously received compensa- 
tion for loss of 90 percent of hand after loss of four fingers, 
where in a subsequent accident he suffered loss of thumb 
of same hand it was proper to award him compensation for 
a 100 percent loss of the hand. Tomes v. Gray & Dudley 
Co., 201 Tenn. 697, 301 S.W.2d 389, 1957 Tenn. LEXIS 
353 (1957). 

Employee's previous back injury, for which he received 
compensation for approximately seven to eight percent 
permanent disability, did not preclude an award for 25 
percent permanent disability resulting from a subsequent 
injury to his back. Harlan v. McClellan, 572 S.W.2d 641, 
1978 Tenn. LEXIS 656 (Tenn. 1978). 

The policy allowing compensation in spite of a previous 
determination of permanent disability to the same member 
encourages rehabilitation and reemployment. Harlan v. 
McClellan, 572 S.W.2d 641, 1978 Tenn. LEXIS 656 (Tenn. 
1978). 

Employee who previously received workers’ compensa- 
tion permanent partial disability benefits was entitled to 
permanent partial disability benefits for a later work injury 
based on his medical impairment rating solely attributable to 
his most recent work injury, and not based on his total 
medical impairment rating for all work injuries. Parks v. 
Tennessee Mun. League Risk Mgmt. Pool, 974 S.W.2d 677, 
1998 Tenn. LEXIS 355 (Tenn. 1998). 

Trial court did not err in finding that the employee had a 
20 percent disability based on a 10 percent medical 
impairment as a result of a second injury, without regard to 
the fact that the employee had a prior injury at this same 
level. Clifton v. Komatsu Am. Mfg. Corp., 38 S.W.3d 550, 
2001 Tenn. LEXIS 116 (Tenn. 2001). 


27. ——Agreement as to Compensation. 

Agreement by insurer to make payments under Workers’ 
Compensation Law for “a total of _ |= weeks” was 
equivalent to a promise to pay the sum stipu- 
lated for such number of weeks as is provided 
by the compensation statute. Moore v. Hines, 170 
Tenn. 456, 95 S.W.2d 928, 1936 Tenn. LEXIS 15 (1936). 


28. ——Partial Loss of Member or Use of Member. 

The permanent loss of part of the use of a leg is a 
scheduled injury for which an employee is entitled to 
compensation without regard to the fact that his earning 
Capacity has not been decreased. Southern Mfg. Co. v. 
Wade, 188 Tenn. 398, 219 S.W.2d 901, 1949 Tenn. LEXIS 
351 (1949). 


29. ———Arm. 

Where use of employee’s arm was impaired 85 percent, 
he had right to recover the specified percentage of his 
average weekly wages as provided by the statute, for 85 
percent of 200 weeks or 170 weeks. Davenport Silk Mills v. 
Dillinger, 163 Tenn. 402, 43 S.W.2d 493, 1931 Tenn. LEXIS 
129 (1931). 

Where third finger of employee was completely severed 
and fourth finger was almost completely severed and 
Operation to repair fourth finger resulted in limitation of 
Cupping of hand and wrist and trial judge viewed the injury 
and its effect on the hand and arm, finding of trial judge that 
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employee sustained 50 percent permanent partial disability 
was sustained. Whitaker v. Morton Frozen Foods, Inc., 201 
Tenn. 425, 300 S.W.2d 610, 1957 Tenn. LEXIS 319 (1957). 

“Upper left extremity” is not to be equated with “arm” for 
payment of benefits. Continental Ins. Cos. v. Pruitt, 541 
S.W.2d 594, 1976 Tenn. LEXIS 556 (Tenn. 1976). 


30. ———Arm and Hand. 

Where use of left arm and right hand were partially 
impaired, compensation was properly computed under the 
statute by reducing the time for which compensation was 
receivable under the act according to ratio of partial to total 
loss of use of each of these members, the injuries to arm 
and hand being distinct and resulting in separate disabili- 
ties. Knoxville Power & Light Co. v. Barnes, 156 Tenn. 184, 
299 S.W. 772, 1927 Tenn. LEXIS 101 (1927), overruled, 
Standard Glass Co. v. Wallace, 189 Tenn. 213, 225 S.W.2d 
35, 1949 Tenn. LEXIS 417 (1949), overruled in part, 
Standard Glass Co. v. Wallace, 189 Tenn. 213, 225 S.W.2d 
35, 1949 Tenn. LEXIS 417 (1949). 


31. ———Arm and Leg. 

Where there is award for 90 percent permanent partial 
disability for loss of use of an arm and a leg, it is not 
necessary that the testimony distinctly allocate the loss of 
the use between the two members. Liberty Mut. Ins. Co. v. 
Maxwell, 164 Tenn. 1, 46 S.W.2d 67, 1931 Tenn. LEXIS 1 
(1932). 


32. ———Fingers or Thumb. 

Employee who suffered injury to the flesh tip only of his 
thumb and neither the thumb or any substantial portion 
thereof was severed and who after his layoff resumed and 
continued to discharge his former duties at the same wages 
was not entitled to an award of permanent partial disability. 
Sun Coal Co. v. Epperson, 178 Tenn. 114, 156 S.W.2d 400, 
1941 Tenn. LEXIS 38 (1941). 

Where employee incurred a 90 percent disability to the 
entire thumb, an award of disability benefits for disability to 
the entire thumb was not erroneous. Carney v. Safeco Ins. 
Co., 745 S.W.2d 868, 1988 Tenn. LEXIS 62 (Tenn. 1988). 


33. —— —Foot. 

Compensation for the physical loss of two toes and the 
loss of use of two other toes could properly be awarded for 
loss of 75 percent of the normal use of the foot rather than 
for loss and loss of use of toes considered separately, this 
being a course more favorable to the employee. S. C. 
Weber Iron & Steel Co. v. Jeffery, 161 Tenn. 142, 29 S.W.2d 
656, 1929 Tenn. LEXIS 42 (1930). 

If a physical injury to the toes is considered as consti- 
tuting a proportionate loss of use of the foot, and compen- 
sation awarded accordingly, the injured employee has 
received all to which he is entitled under the statute, and 
additional compensation may not be awarded for the loss of 
the toes. S. C. Weber Iron & Steel Co. v. Jeffery, 161 Tenn. 
142, 29 S.W.2d 656, 1929 Tenn. LEXIS 42 (1930). 

Where permanent disability consisted of loss of 75 
percent of use of foot, award consisted of 75 percent of 
amount provided for loss of foot and could not be assessed 
to body as a whole. Shores v. Shores, 217 Tenn. 96, 395 
S.W.2d 388, 1965 Tenn. LEXIS 522 (1965). 

Where there was no competent proof to show a causal 
connection between injury to worker’s foot and subsequent 
pain in his neck and back, benefits should have only been 
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awarded for injuries to his foot. Travelers Ins. Co. v. 
Hatcher, 221 Tenn. 123, 425 S.W.2d 580, 1968 Tenn. LEXIS 
451 (1968). 


34, ———Hand. 

Where an employee sustained injuries to the fingers of 
his hand which required the amputation of the left index 
finger at the first joint, an amputation of the little finger just 
distal to the first joint, repaired laceration of the middle 
finger that extended into the first joint of the finger, severing 
all the flexory tendons of the finger, repaired lacerations of 
the tip of the ring finger and lacerations of the thumb, the 
evidence supported an award of 75 percent total loss of his 
hand and compensation should have been awarded for loss 
of hand regardless of whether employee’s earnings after 
such loss decreased. Standard Glass Co. v. Wallace, 189 
Tenn. 213, 225 S.W.2d 35, 1949 Tenn. LEXIS 417 (1949). 

Where phalange of little finger was fractured and evi- 
dence showed that loss of use of hand was no more than 
that normally contributed by the little finger, claimant was 
entitled to recover for total loss of little finger but was not 
entitled to award for permanent partial disability to extent of 
40 percent of his right hand. Adams Const. Co. v. Cantrell, 
195 Tenn. 675, 263 S.W.2d 516, 1953 Tenn. LEXIS 394 
(1953). 

Where medical testimony was to the effect that worker 
could only use his first finger and thumb and had thereby 
sustained a permanent loss of the use of his right hand, 
finding that worker had sustained a permanent loss of the 
hand rather than of the fingers alone was supported by the 
evidence. Lambert Bros. v. Dishner, 212 Tenn. 697, 372 
S.W.2d 166, 1963 Tenn. LEXIS 460 (1963). 

Where plaintiff lost three fingers of his left hand and the 
remaining two fingers were disabled to some extent when 
the machine he was operating malfunctioned, and medical 
testimony supported an award of 95 percent permanent 
partial disability to his left hand, it was correct to base the 
award on loss of use of the hand rather than to limit 
recovery to the loss of the use of the amputated fingers. 
Federal Copper & Aluminum Co. v. Wright, 504 S.W.2d 957, 
1974 Tenn. LEXIS 426 (Tenn. 1974). 

Where employee sustained the loss of the distal end of 
the index finger and one half of the second finger of his right 
hand, the employee sustained.an award of 50 percent 
permanent partial disability to the hand, because where the 
loss or injury to thumb or fingers results in permanent loss 
of the use of the hand in the practical everyday work of the 
employee, the commission is authorized to treat the hand 
as lost in fixing the compensation. Eaton Corp. v. Quillen, 
527 S.W.2d 74, 1975 Tenn. LEXIS 634 (Tenn. 1975). 


35. ———Both Hands. 

Award of 25 percent permanent partial disability to 
service station employee for occupational dermatitis of both 
hands was proper. Charnes v. Burk, 205 Tenn. 371, 326 
S.W.2d 657, 1959 Tenn. LEXIS 373 (1959). 


36. ———Hearing. 

While a single ear is not referred to, the general 
assembly intended to consider the ears as a member of the 
body and a unit, compensation to be awarded for the loss 
of the sense of hearing rather than for an injury to the 
physical structure of the ears. Diamond Coal Co. v. 
Jackson, 156 Tenn. 179, 299 S.W. 802, 1927 Tenn. LEXIS 
100 (1927). 
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Compensation for injury to ear resulting in permanent 
partial loss of power of hearing was properly awarded as 
provided in this section. Diamond Coal Co. v. Jackson, 156 
Tenn. 179, 299 S.W. 802, 1927 Tenn. LEXIS 100 (1927). 

The word “member”, as used in this section, includes all 
of the several parts of the body enumerated in the schedule 
of disabilities in this section, so that loss of hearing in one 
ear may be considered as loss of use of member. Diamond 
Coal Co. v. Jackson, 156 Tenn. 179, 299 S.W. 802, 1927 
Tenn. LEXIS 100 (1927). 

For injury to an ear, the effect of the injury on the sense 
of hearing is the test or measure of the compensation to be 
awarded. Diamond Coal Co. v. Jackson, 156 Tenn. 179, 299 
S.W. 802, 1927 Tenn. LEXIS 100 (1927). 

Evidence was sufficient to support finding of complete 
permanent loss of hearing in one ear. T. H. Mastin & Co. v. 
Loveday, 202 Tenn. 589, 202 Tenn. 598, 308 S.W.2d 385, 
1957 Tenn. LEXIS 444 (1957), overruled in part, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993). 

Both ears are dealt with as a unit under this section and 
compensation is for loss of the use of the power of sense 
of hearing rather than for an injury to the physical structure 
of the ear. H. K. Ferguson Co. v. Kirk, 208 Tenn. 87, 343 
S.W.2d 900, 1961 Tenn. LEXIS 398 (1960). 

Employee who had prior loss of hearing of 15 percent in 
right ear who subsequently sustained 15 percent loss of 
hearing in left ear from injury arising out of and in course of 
employment was entitled to compensation for 15 percent 
loss of power of hearing rather than for seven and one half 
percent loss of hearing. H. K. Ferguson Co. v. Kirk, 208 
Tenn. 87, 343 S.W.2d 900, 1961 Tenn. LEXIS 398 (1960). 

In calculating a workers’ compensation award under the 
statutory schedule for hearing loss provided by T.C.A. 
§ 50-6-207(3)(A)(ii)(), a trial court improperly discounted 
the employee’s significant hearing loss. There was testi- 
mony that the employee had difficulty communicating 
face-to-face, which affected his ability to compete in the 
open market. Lang v. Nissan North America, Inc., 170 
S.W.3d 564, 2005 Tenn. LEXIS 659 (Tenn. Aug. 16, 2005). 


37. ———Leg. 

Where an employee sustained a compound fracture of 
the thigh, losing 80 percent of the total use of his leg, 
compensation is to be determined as for a permanent 
partial disability due to injury to a member, resulting in less 
than total loss of the use. Casey-Hedges Co. v. Lynch, 147 
Tenn. 173, 245 S.W. 522, 1922 Tenn. LEXIS 30 (1922). 

In determining the amount of compensation to be paid for 
partial permanent loss of the use of a leg amounting to 80 
percent of the total loss, the ratio is not to be figured on the 
weekly wage and the maximum applied thereto, but the 
compensation must be calculated by applying the maximum 
rate to that part of the time fixed in the schedule for the total 
loss of the member which the extent of the injury bears to 
its total loss. Casey-Hedges Co. v. Lynch, 147 Tenn. 173, 
245 S.W. 522, 1922 Tenn. LEXIS 30 (1922). 

Where evidence showed that employee had sustained a 
partial permanent loss of use of his leg amounting to 25 
percent, he was entitled to compensation for same regard- 
less of the fact that his earnings were the same after return 
to work. New Jellico Coal Co. v. Gilburth, 187 Tenn. 606, 


216 S.W.2d 329, 1948 Tenn. LEXIS 473 (1948). 


38. —Injuries to Eyes. 
Compensation for 50 percent impairment of use of both 
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eyes was computed under the provisions of subdivision (3) 
relating to injury to a member resulting in less than total use 
of such member. Wilkinson v. Johnson City Shale Brick 
Corp., 156 Tenn. 373, 2 S.W.2d 89, 299 S.W. 1056, 1927 
Tenn. LEXIS 130 (1928). 

Though an old injury to an eye had greatly impaired its 
usefulness but had not rendered it wholly useless as an 
eye, subsequent injury thereto resulting in removal of the 
ball falls within schedule award for loss of an eye without 
deductions for prior injury. Shelbyville v. Kendrick, 161 Tenn. 
149, 29 $.W.2d 251, 1929 Tenn. LEXIS 43 (1930). 

An employee who, as result of disease, was entirely blind 
in one eye prior to employment and who suffered loss of the 
other sound eye is entitled to compensation for loss of but 
one eye. Catlett v. Chattanooga Handle Co., 165 Tenn. 343, 
55 $.W.2d 257, 1932 Tenn. LEXIS 56 (1932). 

The partial loss of the use of an eye or eyes is not 
measured by the rule cited in subdivision (3)(F), pertaining 
to “all other cases of permanent partial disability not above 
enumerated,” but by the “enumerated” cases. Huggins v. B. 
C. Jarrell & Co., 169 Tenn. 77, 82 S.W.2d 870, 1935 Tenn. 
LEXIS 18 (1935), rehearing denied, 169 Tenn. 77, 84 
S.W.2d 100 (1935). 

In awarding compensation for loss of an eye, it is 
immaterial whether the employee’s wages were diminished 
as a result of the injury. Huggins v. B. C. Jarrell & Co., 169 
Tenn. 77, 82 S.W.2d 870, 1935 Tenn. LEXIS 18 (1935), 
rehearing denied, 169 Tenn. 77, 84 S.W.2d 100 (1935). 

Where employee’s vision was obstructed as result of 
injury to nose preventing drainage from the eye, an award 
for permanent partial loss of use of the eye to extent of 33% 
percent was justified though employee suffered no loss in 
wages. Tennessee Products Corp. v. Atterton, 182 Tenn. 
110, 184 S.W.2d 371, 1945 Tenn. LEXIS 203 (1945). 

Where trial court found as a fact that employee suffered 
a 40 percent loss of visual efficiency in her right eye based 
on uncorrected vision and such award was supported by 
material evidence award would be sustained. Aerosol Corp. 
of South v. Johnson, 222 Tenn. 339, 435 S.W.2d 832, 1968 
Tenn. LEXIS 435 (1968). 


39. ——*“Practical” Destruction of Sight. 

Loss of all but two and one half percent of vision, with 
possibility of increase to seven and one half percent by use 
of corrective glasses, is a “practical” destruction of sight. 
American Zinc Co. v. Lusk, 148 Tenn. 220, 255 S.W. 39, 
1923 Tenn. LEXIS 10 (1923). 


40. ——Permanent Loss of Sight of Both Eyes. 

Such a degree of permanent loss of the sight of both 
eyes as totally incapacitates one from work at an income 
yielding occupation which requires the use of eyesight 
constitutes total permanent disability under this section as it 
stood prior to amendment. American Zinc Co. v. Lusk, 148 
Tenn. 220, 255 S.W. 39, 1923 Tenn. LEXIS 10 (1923). 


41. —Mental Faculties. 

Because plaintiffs mental injury, which resulted from 
being robbed at gun point, pertained to a scheduled 
member under former T.C.A. § 50-6-207(3)(A)(ii)(f), her 
vocational disability could not be adjudged as permanent 
and total under the workers’ compensation laws. Ivey v. 
Trans Global Gas & Oil, 3 S.W.3d 441, 1999 Tenn. LEXIS 
424, 84 A.L.R.5th 761 (Tenn. 1999). 
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Employee was awarded permanent partial disability of 20 
percent to the body as a whole because the limitations 
period contained in T.C.A. § 50-6-203 did not bar the 
employee’s claim for workers’ compensation benefits; the 
evidence did not preponderate against the trial court's 
finding that an employee could not have reasonably known 
or discovered that his post-traumatic stress disorder symp- 
toms were related to work activities until his diagnosis. 
Gerdau Ameristeel, Inc. v. Ratliff, 368 S.W.3d 503, 2012 
Tenn. LEXIS 401 (Tenn. June 7, 2012). 


42. —Permanent Partial Disability for Injuries Not 
Scheduled. 

Combined injury to leg, hip and back produced perma- 
nent partial disability, not enumerated in the statute, which 
was compensable under last paragraph of subdivision 
(3)(F) rather than distinct disabilities merging major into 
minor disability and warranting compensation only for 
permanent partial disability in the use of leg. Bon Air Coal 
& lron Corp. v. Johnson, 153 Tenn. 255, 283 S.W. 447, 
1925 Tenn. LEXIS 26 (1926). 

Subdivision (3) governs case of permanent partial dis- 
ability from dislocation of kidney. Russell v. Big Mountain 
Collieries, 156 Tenn. 193, 299 S.W. 798, 1927 Tenn. LEXIS 
102 (1927). 

Where there is no specific method of computing disabil- 
ity, the computation shall be under subdivision (3)(F). 
Russell v. Big Mountain Collieries, 156 Tenn. 193, 299 S.W. 
798, 1927 Tenn. LEXIS 102 (1927). 

For 50 percent permanent impairment of use of both 
eyes of employee as well as his mind, which reduced 
employee’s earning capacity 50 percent, compensation was 
awarded under subdivision (3)(F). Wilkinson v. Johnson City 
Shale Brick Corp., 156 Tenn. 373, 2 S.W.2d 89, 299 S.W. 
1056, 1927 Tenn. LEXIS 130 (1928). 

Where a petitioner whose usual work is ordinary manual 
labor has been permanently disabled for doing such usual 
strenuous work but not for doing light work of a general 
nature, the proper award is for permanent partial disability. 
Walker v. Blue Ridge Glass Corp., 165 Tenn. 287, 54 
S.W.2d 722, 1932 Tenn. LEXIS 48 (1932). 

Laborer, who as result of blow to his rib while working felt 
increasing pain and shortness of breath which doctors 
testified was due to adhesions caused by the blow, and who 
was required to do lighter work and finally was unable to 
work at manual labor was entitled to recover full amount 
payable for permanent partial disability. King & Mize Lumber 
Co. v. Houk, 186 Tenn. 63, 208 S.W.2d 342, 1948 Tenn. 
LEXIS 518 (1948). 

Award for permanent partial disability was reduced from 
a period of 400 weeks to 300 weeks, as provided in 
subdivision (3). Miller v. Fentress Coal & Coke Co., 190 
Tenn. 670, 231 S.W.2d 343, 1950 Tenn. LEXIS 533 (1950). 

Award for 75 percent partial disability to back was 
justified where evidence showed that following injury to 
back he was unable to plow or chop with a hoe on his farm 
where previously he was able to plow and engage in 
general cultivation of his farm. Rhyne v. Lunsford, 195 Tenn. 
664, 263 S.W.2d 511, 1953 Tenn. LEXIS 418 (1953). 

A compensable back injury resulting in permanent partial 
disability is controlled by subdivision (3)(F) dealing with 
cases of permanent disability not otherwise enumerated. 
Shaw v. Firestone Tire & Rubber Co., 199 Tenn. 555, 288 
S.W.2d 433, 1956 Tenn. LEXIS 352 (1956). 
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Where compensation was based on 50 percent perma- 
nent partial disability to the body as a whole, the employee 
was entitled to compensation under subdivision (3) at 60 
percent of his weekly wages subject to the statutory 
maximum and minimum for 50 percent of the maximum of 
300 weeks provided by that subdivision, or 150 weeks. 
Hooper v. Young Sales Corp., 199 Tenn. 629, 288 S.W.2d 
703, 1956 Tenn. LEXIS 363 (1956); Bituminous Casualty 
Corp. v. Smith, 200 Tenn. 13, 288 S.W.2d 913, 1956 Tenn. 
LEXIS 372 (1956). 

Where plaintiff received benefits for temporary total 
disability prior to the 1953 amendment of this section, he 
could not thereafter, although it was then after the 1953 
amendment went into effect, recover benefits for permanent 
partial disability to the body as a whole. Franklin v. Travelers 
Ins. Co., 155 F. Supp. 746, 1957 U.S. Dist. LEXIS 3012 (D. 
Tenn. 1957). 

Speech defect resulting from head injury was compens- 
able. F. Perlman & Co. v. Ellis, 219 Tenn. 373, 410 S.W.2d 
166, 1966 Tenn. LEXIS 536 (1966). 

Where employee suffered injury to foot and allegedly 
developed arthritis as result of such injury, arthritis consti- 
tuted part of injury to foot and pain allegedly resulting from 
the arthritis did not constitute an unscheduled injury. Murray 
Oil Mfg. Co. v. Yarber, 223 Tenn. 404, 446 S.W.2d 256, 
1969 Tenn. LEXIS 426 (1969). 

Rotator cuff injury cannot be ascribed to the arm and 
must be considered as an injury to the whole body pursuant 
to subdivision (3)(F) of T.C.A. § 50-6-207. Advo, Inc. v. 
Phillips, 989 S.W.2d 693, 1998 Tenn. LEXIS 630 (Tenn. 
Special Workers’ Comp. App. Panel 1998). 

Claimant was entitled to benefits based on a percentage 
of disability to the body as a whole because the schedule 
did not include shoulder injuries. Frazier v. Bridgestone/ 
Firestone, Inc., 67 S.W.3d 782, 2001 Tenn. LEXIS 805 
(Tenn. 2001), affd, — S.W.3d —, 2001 Tenn. LEXIS 806 
(Tenn. Oct. 19, 2001). 


43. —Disfigurement. 

The loss of permanent teeth does not, per se, entitle a 
claimant to permanent partial disability payments, but it may 
be considered under the disfigurement section of the 
statute. Nichols v. Armour & Co., 223 Tenn. 569, 448 
S.W.2d 423, 1969 Tenn. LEXIS 443 (1969). 

A disfiguring injury is compensable where it and another 
injury are distinct and at different locations, but it is not 
compensable where it and some other injury result from the 
same accident at the same point on the body. Owens v. 
Vulcan Materials Co., 503 S.W.2d 87, 1973 Tenn. LEXIS 
429 (Tenn. 1973). 

Where the evidence was uncontradicted that the pres- 
ence of the scar had caused the employee to become 
self-conscious to the point that he had attempted to conceal 
it with a beard, and that his interaction with coworkers and 
participation in work activities had suffered, such evidence 
supported the trial court's award of permanent partial 
disability made pursuant to the disfigurement statute. 
Wilkes v. Resource Auth., 932 S.W.2d 458, 1996 Tenn. 
LEXIS 591 (Tenn. 1996). 


44, ——Injuries to Body as a Whole. 

Where the injured member is not actually lost, but injuries 
are greater than the loss of such member would have been, 
the provisions of subdivision (3) relating to apportionment to 
the body as a whole are applicable. Fidelity & Casualty Co. 
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v. Patterson, 204 Tenn. 673, 325 S.W.2d 258, 1959 Tenn. 
LEXIS 326 (1959). 

The 1953 amendment to subdivision (3) whereby “the 
body as a whole” is given a specific value in weeks is made 
a part of the schedule for permanent partial disability. 
Fidelity & Casualty Co. v. Patterson, 204 Tenn. 673, 325 
S.W.2d 258, 1959 Tenn. LEXIS 326 (1959); United States 
Fidelity & Guaranty Co. v. Townsend, 206 Tenn. 592, 335 
S.W.2d 830, 1960 Tenn. LEXIS 398 (1960); American 
Surety Co. v. Kizer, 212 Tenn. 328, 369 S.W.2d 736, 1963 
Tenn. LEXIS 426 (1963). 

If an employee receives an injury that is enumerated in 
the statute and this injury affects his body as a whole, a 
recovery may be had for either total permanent disability or 
permanent partial disability. Claude Henninger Co. v. Bent- 
ley, 205 Tenn. 241, 326 S.W.2d 446, 1959 Tenn. LEXIS 359 
(1959); United States Fidelity & Guaranty Co. v. Townsend, 
206 Tenn. 592, 335 S.W.2d 830, 1960 Tenn. LEXIS 398 
(1960). 

Trial court could properly make award on basis of 
permanent partial disability to body as a whole where 
evidence supported finding that injuries to heel and foot 
carried over and affected the body as a whole. Claude 
Henninger Co. v. Bentley, 205 Tenn. 241, 326 S.W.2d 446, 
1959 Tenn. LEXIS 359 (1959). 

Where injury to right knee of nurse’s aide forced her 
retirement and rendered her permanently incapable of 
following any gainful employment which she otherwise had 
the ability to perform, disability of leg resulted in disability of 
body as a whole and trial court’s finding of 75 percent 
disability of body as a whole was proper where supported 
by evidence. United States Fidelity & Guaranty Co. v. 
Townsend, 206 Tenn. 592, 335 S.W.2d 830, 1960 Tenn. 
LEXIS 398 (1960). 

Where prior to back injury in course of employment 
employee was able to perform her work to the satisfaction 
of employer, notwithstanding back condition, award of 
permanent partial compensation would not be reduced by 
reason of condition. Laughlin Clinic, Inc. v. Henley, 208 
Tenn. 252, 345 S.W.2d 675, 1961 Tenn. LEXIS 418 (1961). 

There may be a finding of permanent disability to the 
body as a whole even though there is a specific statutory 
loss of a member. W. S. Dickey Mfg. Co. v. Moore, 208 
Tenn. 576, 347 S.W.2d 493, 1961 Tenn. LEXIS 323 (1961); 
but see General Guaranty Ins. Co. v. Scudginton, 213 Tenn. 
532, 376 S.W.2d 464, 1964 Tenn. LEXIS 420 (1964). 

The 1953 amendment had the effect of placing perma- 
nent partial loss of the use of the body in the schedule 
wherein specific amounts are fixed for the whole or partial 
loss of a given member of the body, or for its use, and 
without regard to the effect of such loss upon subsequent 
earning power of the injured employee. American Surety 
Co. v. Kizer, 212 Tenn. 328, 369 S.W.2d 736, 1963 Tenn. 
LEXIS 426 (1963). 

Where employee’s only injury was loss of parts of fingers 
and thumb and he received scheduled compensation 
therefor, he was not entitled to additional compensation for 
permanent partial disability to the body as a whole. General 
Guaranty Ins. Co. v. Scudginton, 213 Tenn. 532, 376 
S.W.2d 464, 1964 Tenn. LEXIS 420 (1964). 

The statute does not authorize the award of a recovery 
for permanent partial disability to the body as a whole in 
addition to the award for the loss of a specific member 
where the only injury is the loss of the member. General 
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Guaranty Ins. Co. v. Scudginton, 213 Tenn. 532, 376 
S.W.2d 464, 1964 Tenn. LEXIS 420 (1964). 

Where partial loss of foot and toes was specifically 
scheduled, award could not, under the 1963 amendment, 
be awarded to the body as a whole. Shores v. Shores, 217 
Tenn. 96, 395 S.W.2d 388, 1965 Tenn. LEXIS 522 (1965). 

Where evidence supported finding of trial court that 
petitioner suffered not only loss of hearing, which was a 
scheduled loss but also speech impairment, dizziness and 
severe headaches, which were unscheduled injuries, there 
was a proper basis for an award for permanent partial 
disability to the body as a whole. F. Perlman & Co. v. Ellis, 
219 Tenn. 373, 410 S.W.2d 166, 1966 Tenn. LEXIS 536 
(1966). 

If the injury to a specific member is so serious that it 
totally and permanently disables the employee, he is 
entitled to have his benefits fixed on the basis of injury to 
the body as a whole rather than to the specific member. 
Cummings v. Royal Indem. Co., 264 F. Supp. 189, 1967 
U.S. Dist. LEXIS 7260 (E.D. Tenn. 1967). 

Where an injury to a scheduled member produces an 
unusual and extraordinary condition affecting other mem- 
bers of the body, the compensation is not necessarily 
limited to loss of the injured member. Jeffrey Mfg. Co. v. 
Underwood, 221 Tenn. 275, 426 S.W.2d 189, 1968 Tenn. 
LEXIS 462 (1968), overruled in part, Carney v. Safeco Ins. 
Co., 745 S.W.2d 868, 1988 Tenn. LEXIS 62 (Tenn. 1988). 

Where under the proof employee’s injury is for a specific 
scheduled loss, the courts are not authorized to award 
injuries to the body as a whole. Travelers Ins. Co. v. 
Hatcher, 221 Tenn. 123, 425 S.W.2d 580, 1968 Tenn. LEXIS 
451 (1968). 

Where workman had hand smashed and sustained loss 
of three fingers and medical testimony supported finding of 
95 percent permanent partial disability to hand, the 1963 
amendment, which was added to prevent awarding of 
compensation based on percentage of disability to the body 
as a whole if the injury was limited to a scheduled member, 
was not applicable. Federal Copper & Aluminum Co. v. 
Wright, 504 S.W.2d 957, 1974 Tenn. LEXIS 426 (Tenn. 
1974). 

A torn rotator cuff is not an injury specifically provided for 
in subdivision (3) of T.C.A. § 50-6-207, and falls under 
subdivision (3)(F) of T.C.A. § 50-6-207 to be apportioned to 
the body as a whole. Smith v. Empire Pencil Co., 781 
S.W.2d 833, 1989 Tenn. LEXIS 531 (Tenn. 1989). 

Chancellor did not err in awarding permanent partial 
disability benefits to scheduled members rather than to the 
body as a whole under T.C.A. § 50-6-207(3)(F) because 
that subdivision applies only to disabilities “not above 
enumerated” and plaintiffs losses, injuries to arm and foot, 
are enumerated in T.C.A. § 50-6-207. Lock v. National 
Union Fire Ins. Co., 809 S.W.2d 483, 1991 Tenn. LEXIS 154 
(Tenn. 1991), rehearing denied, — S.W.2d —, 1991 Tenn. 
LEXIS 189 (Tenn. 1991). 


45. ——Refusal of Employment. 

An indefinite offer of such employment as the employee 
might perform with pay for “what it’s worth,” made informally 
during trial, is not a sufficient offer of suitable employment 
to meet the requirements of the statute. Arrowhead, Inc. v. 
Gammons, 219 Tenn. 594, 412 S.W.2d 214, 1967 Tenn. 
LEXIS 375 (1967). 


46. —Concurrent Injuries. 
The facts may show the injuries to leg, hip and back are 
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not distinct disabilities arising from a concurrent disability 
which merged the major into the minor disability but a single 
injury afflicting the use of the body about the hip and back, 
Causing a permanent partial disability compensable under 
subdivision (3)(F). Bon Air Coal & Iron Corp. v. Johnson, 
153 Tenn. 255, 283 S.W. 447, 1925 Tenn. LEXIS 26 (1926). 

Injuries in different degrees to two separate members 
are to be deemed separate and not concurrent for purpose 
of awards, and cannot be joined to decrease the compen- 
sation. Knoxville Power & Light Co. v. Barnes, 156 Tenn. 
184, 299 S.W. 772, 1927 Tenn. LEXIS 101 (1927), over- 
ruled, Standard Glass Co. v. Wallace, 189 Tenn. 213, 225 
S.W.2d 35, 1949 Tenn. LEXIS 417 (1949), overruled in part, 
Standard Glass Co. v. Wallace, 189 Tenn. 213, 225 S.W.2d 
35, 1949 Tenn. LEXIS 417 (1949). See also S. C. Weber 
lron & Steel Co. v. Jeffery, 161 Tenn. 142, 29 S.W.2d 656, 
1929 Tenn. LEXIS 42 (1930). 

A disfiguring injury is compensable where it and another 
injury are distinct and at different locations but it is not 
compensable where it and some other injury result from the 
same accident at the same point on the body. Owens v. 
Vulcan Materials Co., 503 $.W.2d 87, 1973 Tenn. LEXIS 
429 (Tenn. 1973). 


47. ——WMultiple Injuries. 

The provision that the employee shall receive compen- 
sation “only for the injury which produced the longest period 
of disability,” does not apply to multiple injuries of three or 
more. Griffith v. Goforth, 184 Tenn. 56, 195 S.W.2d 33, 
1946 Tenn. LEXIS 260 (1946). 

Multiple injuries of three or more members are not 
scheduled injuries under subdivision (3). Tennlite, Inc. v. 
Lassiter, 561 S.W.2d 157, 1978 Tenn. LEXIS 577 (Tenn. 
1978). 

The phrase “the injury which produced the longest period 
of disability” refers to the specific scheduled periods and to 
the provisions pertaining to the length of benefit payments 
for unscheduled disabilities (the body as a whole); the term 
“longest period of disability’ does not refer to a single 
disability with which an employee with multiple permanent 
disabilities will suffer the longest. Crump v. B & P Constr. 
Co., 703 S.W.2d 140, 1986 Tenn. LEXIS 644 (Tenn. 1986). 

The intent of subdivision (3)(C) of T.C.A. § 50-6-207 is to 
prevent separate compensation for a disabled scheduled 
member which is an essential part of a more paramount 
disabled scheduled member or of the body as a whole in 
case of an unscheduled disability. Crump v. B & P Constr. 
Co., 703 S.W.2d 140, 1986 Tenn. LEXIS 644 (Tenn. 1986). 


48. ——Injuries to Separate Members. 

Although this section does not permit adding the total 
number of weeks allowed for permanent partial disability to 
individual members, and multiplying this by the average 
weekly wage, yet, if it appears that the compensation for 
injury to two members as provided in the statutory schedule 
is in excess of the amount allowed for total permanent 
disability, the injured employee should be paid the greater 
amount. Griffith v. Goforth, 184 Tenn. 56, 195 S.W.2d 33, 
1946 Tenn. LEXIS 260 (1946). 

Injuries to two separate members under the schedule are 
deemed separate and not concurrent for the purpose of 
awards and cannot be joined to decrease the compensa- 
tion. White v. Tennessee Coach Co., 184 Tenn. 158, 197 
S.W.2d 795, 1946 Tenn. LEXIS 276 (1946). 
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The general assembly, by enacting the schedule, deter- 
mined that where injuries occurred to more than one of the 
members set out in the schedule under this section, there 
were separate periods of disability, and that these should be 
added together to form the basis of an award to the injured 
employee. White v. Tennessee Coach Co., 184 Tenn. 158, 
197 S.W.2d 795, 1946 Tenn. LEXIS 276 (1946). 

Where two members of the body are listed together as a 
scheduled injury court can make an award on the basis of 
the schedule listing the members together even though the 
evidence as to the loss of the use of the members is 
evaluated separately, since the court can make a judgment 
as to the percentage of disability of the two members taken 
together. Queen v. New York Underwriters Ins. Co., 222 
Tenn. 235, 435 S.W.2d 122, 1968 Tenn. LEXIS 429 (1968). 

A disfiguring injury is compensable where it and another 
injury are distinct and at different locations, but it is not 
compensable where it and some other injury result from the 
same accident at the same point on the body. Owens v. 
Vulcan Materials Co., 503 $.W.2d 87, 1973 Tenn. LEXIS 
429 (Tenn. 1973). 

Plaintiff was entitled to recovery based on 400 weeks 
under subdivision (3)(A)(ii)(dd) of T.C.A. § 50-6-207 for 
injuries to an arm and foot even though injuries were 
sustained in separate accidents. Lock v. National Union Fire 
Ins. Co., 809 S.W.2d 483, 1991 Tenn. LEXIS 154 (Tenn. 
1991), rehearing denied, — S.W.2d —, 1991 Tenn. LEXIS 
189 (Tenn. 1991). 


49. Permanent Total Disability. 

Where the employee suffers total loss of limbs or 
faculties so as to constitute total disability, the award is not 
to be reduced by what petitioner could earn by the use of 
members or faculties not destroyed. White v. Tennessee 
Consol. Coal Co., 162 Tenn. 380, 36 S.W.2d 902, 1930 
Tenn. LEXIS 101 (1931). 

An employee suffers total disability when the member or 
faculty injured has been practically destroyed as an aid to 
earning capacity. Key v. Briar Hill Collieries, 167 Tenn. 229, 
68 S.W.2d 115, 1933 Tenn. LEXIS 30 (1934). 

Employee’s epileptic condition resulting from falling and 
striking head against iron radiator compensable as total 
disability. Sears-Roebuck & Co. v. Finney, 169 Tenn. 547, 
89 S.W.2d 749, 1935 Tenn. LEXIS 81 (1936). 

Where employee suffered mental and physical disabili- 
ties and was unable to do even light work satisfactorily, he 
was incapable of working at an occupation which would 
bring him an income and was totally and permanently 
disabled within the meaning of subdivision (4)(B). United 
States Rubber Products Co. v. Cannon, 172 Tenn. 665, 113 
S.W.2d 1184, 1937 Tenn. LEXIS 112 (Tenn. Mar. 7, 1938). 

Evidence that employee had been in normal health 
before accident but that after being knocked off freight car, 
falling 20 feet and striking his head on a large manhead he 
suffered from an impairment of hearing, vagueness of 
mental control and coordination, had difficulty of compre- 
hension, appeared to be constantly restricting his move- 
ments to avoid pain and was unable to do even light work 
was sufficient to support the finding of the trial judge of total 
disability. United States Rubber Products Co. v. Cannon, 
172 Tenn. 665, 113 S.W.2d 1184, 1937 Tenn. LEXIS 112 
(Tenn. Mar. 7, 1938). 

An employee is entitled to recover compensation for total 
and permanent disability if injury prevents him from working 


WORKERS’ COMPENSATION LAW 


50-6-207 


at an occupation which brings in income. J. M. Gallagher 
Co. v. Lane, 190 Tenn. 301, 229 S.W.2d 347, 1950 Tenn. 
LEXIS 482 (1950). 

Employee was permanently and totally disabled as result 
of injury where doctor testified that accident has caused the 
loss of right ear, impairment of hearing in right ear, an 
unhealed wound in the head, present derangement of mind, 
and possible epileptic seizures in the future. Mashburn v. 
Ne-Hi Bottling Co., 191 Tenn. 135, 229 S.W.2d 520, 1950 
Tenn. LEXIS 495 (1950), rehearing denied, 191 Tenn. 135, 
232 S.W.2d 11, 1950 Tenn. LEXIS 557 (1950). 

Evidence supported verdict of trial court that complainant 
contracted silicosis while working in defendant’s mine, that 
his condition grew progressively worse and that he was 
entitled to award of permanent total disability under subdi- 
vision (4)(B). Eggert v. Tennessee Products & Chemical 
Corp., 199 Tenn. 341, 286 S.W.2d 874, 1956 Tenn. LEXIS 
331 (1956). 

Employee is not necessarily entitled to compensation for 
permanent total disability because he is no longer able to do 
the work he was doing on the date of the injury, where there 
is evidence to show that his condition is the same as it was 
before the injury, and that he was not physically suited to do 
the work at the time. Drinnon v. Pope, 202 Tenn. 684, 308 
S.W.2d 424, 1957 Tenn. LEXIS 456 (1957). 

Where heat stroke aggravated arteriosclerosis condition 
resulting in permanent disability, employee was entitled to 
decree of total permanent disability. Eslinger v. Miller Bros. 
Co., 203 Tenn. 688, 315 S.W.2d 261, 1958 Tenn. LEXIS 
236 (1958). 

There are differences between the medical and legal 
meanings of disability, the medical meaning being substan- 
tially narrower than the meaning under the Workers’ 
Compensation Law, T.C.A. § 50-6-201 et. seq., and in 
determining what may constitute permanent total disability 
the concepts embodied in workers’ compensation take into 
account many pertinent factors including skill, education, 
training, duration and job opportunity for the disabled. 
Federated Mut. Implement & Hardware Ins. Co. v. Cam- 
eron, 220 Tenn. 636, 422 S.W.2d 427, 1967 Tenn. LEXIS 
446 (1967); Skipper v. Great Cent. Ins. Co., 225 Tenn. 584, 
474 $.W.2d 420, 1971 Tenn. LEXIS 328 (1971); Pulaski 
Rubber Co. v. Rolin, 481 S.W.2d 369, 1972 Tenn. LEXIS 
341 (Tenn. 1972). 

Where worker only had an eighth grade education and 
had been employed throughout his lifetime at manual labor 
and since accident was only capable of performing such 
odd or menial jobs as answering the telephone, evidence 
supported finding of permanent total disability where worker 
had suffered numerous injuries to back, trunk and had one 
leg amputated as well as partial loss and atrophy of 
buttocks and hips. Federated Mut. Implement & Hardware 
Ins. Co. v. Cameron, 220 Tenn. 636, 422 S.W.2d 427, 1967 
Tenn. LEXIS 446 (1967). 

The fact that an employee is employed after injury in the 
same type of employment and at the same wages as prior 
to such injury does not per se preclude the court from 
finding that he is totally disabled as defined in this section, 
but the fact of employment after injury is a factor to be 
considered along with all other factors involved in deter- 
mining whether employee in light of his education, abilities, 
physical and/or mental infirmities is employable in the labor 
market. Skipper v. Great Cent. Ins. Co., 225 Tenn. 584, 474 
S.W.2d 420, 1971 Tenn. LEXIS 328 (1971). 
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Where an employee whose job involved heavy lifting 
sustained a back injury, and medical testimony reflected 
that he sustained a 30 percent medical disability, and was 
thereby prevented from resuming his former employment, 
but was able to secure employment in a filling station at 85 
percent of his previous salary, he was not, as a matter of 
law, totally and permanently disabled within the meaning of 
subdivision (4)(B). American Lava Corp. v. Savena, 493 
S.W.2d 77, 1973 Tenn. LEXIS 497 (Tenn. 1973). 

A person whose workers’ compensation claim is for 
permanent total disability may only receive compensation 
on that basis. Ware v. United States Steel Corp., 541 
S.W.2d 107, 1976 Tenn. LEXIS 529 (Tenn. 1976). 

In the determination of benefits for permanent total 
disability, earning capacity is not a factor since such 
benefits are for the irrevocable loss and complete destruc- 
tion of earning capacity. Ware v. United States Steel Corp., 
541 S.W.2d 107, 1976 Tenn. LEXIS 529 (Tenn. 1976). 

Where claimant was a manual laborer with little educa- 
tion, and he received multiple injuries to his hand and legs 
rendering him unable to carry out much of his work, a 
finding of permanent total disability was supported by the 
evidence. Tennlite, Inc. v. Lassiter, 561 S.W.2d 157, 1978 
Tenn. LEXIS 577 (Tenn. 1978). 

Where the results of necessary surgery were not con- 
fined to the left lower leg but at a minimum appeared to 
extend into the hip socket, and there was evidence that they 
may have extended into other parts of the trunk of the body, 
there was sufficient evidence to sustain the trial court’s 
finding that the injured employee was permanently and 
totally disabled. Blackburn v. Allied Chemical Corp., 616 
S.W.2d 600, 1981 Tenn. LEXIS 445 (Tenn. 1981). 

Compensation may be allowed an employee both for 
temporary total disability and permanent partial disability as 
a result of the same injury, and one is not to be deducted 
from or credited on the other. Jones v. Crenshaw, 645 
S.W.2d 238, 1983 Tenn. LEXIS 604 (Tenn. 1983). 

The phrase “totally incapacitates the employee from 
working at an occupation which brings him an income” 
contemplates employment in the open labor market and not 
a return to the employee’s previous position. Prost v. 
Clarksville, Police Dep’t, 688 S.W.2d 425, 1985 Tenn. 
LEXIS 500 (Tenn. 1985). 

Provisions relating to termination of permanent total 
disability benefits for workers age 60 and over do not violate 
equal protection or the federal Age Discrimination in 
Employment Act. Vogel v. Wells Fargo Guard Servs., 937 
S.W.2d 856, 1996 Tenn. LEXIS 618 (Tenn. 1996). 

The 260 week cap set forth in subdivision (4)(A)(i) of 
T.C.A. § 50-6-207 applies to all injured workers over 60 
who are awarded benefits for permanent partial or perma- 
nent total disability. Vogel v. Wells Fargo Guard Servs., 937 
S.W.2d 856, 1996 Tenn. LEXIS 618 (Tenn. 1996). 

Awards of permanent total disability benefits are payable 
to age 65 without regard to the monetary cap imposed by 
the maximum total benefit provisions of T.C.A. § 50-6-102. 
Love v. American Olean Tile Co., 970 S.W.2d 440, 1998 
Tenn. LEXIS 296 (Tenn. 1998). 

The legal definition of permanent total disability does not 
carry the same meaning as permanent and total medical 
disability; rather, any inquiry as to whether an employee is 
permanently and totally disabled from a legal perspective 
must focus on the employee’s ability to return to gainful 
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employment. Cleek v. Wal-Mart Stores, Inc., 19 S.W.3d 770, 
2000 Tenn. LEXIS 298 (Tenn. 2000). 

The law is settled that awards for permanent partial 
disability to the body as a whole and awards for permanent 
total disability are controlled by subdivision (4)(A)(i) of 
T.C.A. § 50-6-207 when the employee is over the age of 
sixty (60) when the injury occurs. Tucker v. Foamex, 31 
S.W.3d 241, 2000 Tenn. LEXIS 617 (Tenn. 2000). 

Where the employee suffered severe injury at age 58, 
and upon reaching maximum medical improvement at age 
62, the injury was reclassified to permanent total disability. 
The chancellor properly determined that, because the 
employee was less than 60 years of age when the injury 
occurred under T.C.A. § 50-6-207(4)(A)(i) the employee 
was entitled to permanent total disability benefits for only 
232 weeks until the employee was eligible for full benefits 
under the Social Security Act. Galloway v. Liberty Mut. Ins. 
Co., 137 S.W.3d 568, 2004 Tenn. LEXIS 626 (Tenn. 2004). 

Although the record reflected that the trial court properly 
considered attorney’s fees and the employee’s arrearages 
for pre-injury obligations in awarding lump sum benefits, the 
trial court erred in the extent of its award which totaled 180 
weeks. The plain language of T.C.A. § 50-6-207(4)(A)(ii)(b) 
provided that the commuted portion of an award could not 
exceed the value of one hundred weeks of the employee’s 
benefits. Gray v. Cullom Mach., Tool & Die, Inc., 152 S.W.3d 
439, 2004 Tenn. LEXIS 1116 (Tenn. 2004). 

Record showed that after awarding lump sum benefits, 
the trial court erred in refusing to reduce the weekly rate at 
which the remaining payments were to be made per T.C.A. 
§ 50-6-207(4)(A)(ii)(c). Reducing the weekly rate ensured 
that the employee would receive payments throughout the 
entire period of disability, and served as a more effective 
substitute for regular wages, and avoided forcing the 
employer to make payments on an accelerated schedule; 
accordingly, on remand, the trial court was to make a 
determination as to the lump sum benefits and then 
calculate the weekly rate at which the employer would pay 
the remaining benefits by using the full period of the 
employee’s disability. Gray v. Cullom Mach., Tool & Die, 
Inc., 152 S.W.3d 439, 2004 Tenn. LEXIS 1116 (Tenn. 2004). 

Disability to the body as a whole could only be awarded 
when the employee sustained a total disability due to some 
combination of injuries beyond a single scheduled member, 
incapacitating the body as a whole; there was a Clear 
legislative intent expressed in the schedule-member statute 
to limit awards affecting only scheduled members to the 
Statutory caps; the trial court properly apportioned the injury 
to the body as a whole in light of the evidence that the 
employee experienced disability beyond the disability to her 
leg alone. Eads v. Guideone Mut. Ins. Co., 197 S.W.3d 737, 
2006 Tenn. LEXIS 599 (Tenn. July 7, 2006). 

Employee who was permanently and totally disabled as 
provided for in T.C.A. § 50-6-207(4)(A)(i) was barred from 
receiving additional vocational disability benefits unless the 
employee could establish rehabilitation from the injury 
which caused the permanent and total disability, and this 
principle applied even though the employee temporarily 
returned to work following the first injury and suffered a 
subsequent work-related injury close in time; the employee 
was not entitled to an award of workers’ compensation 
benefits for her second injury because the evidence did not 
show that she was rehabilitated from the injury that resulted 
in the earlier award of permanent total disability. Turner v. 
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Homecrest Corp., 226 S.W.3d 273, 2007 Tenn. LEXIS 369 
(Tenn. Apr. 26, 2007). 

Finding that the employee suffered a permanent total 
disability was supported by the uncontradicted lay and 
medical testimony that the employee, who suffered neck 
and back injuries following a fall, had a substantial limitation 
upon the employee's cognitive and analytical abilities due to 
effects of the many medications required to manage her 
ongoing pain, neurological symptoms, and depression, and 
she also suffered from incontinence. Mousseau v. Davita, 
Inc., — $.W.3d —, 2012 Tenn. LEXIS 72 (Tenn. Feb. 21, 
2012), review denied, — S.W.3d —, 2012 Tenn. LEXIS 71 
(Tenn. Feb. 21, 2012). 

Employee was permanently and totally disabled under 
T.C.A. § 50-6-207 due to his dyshidrotic eczema. His 
testimony and that of his doctor showed that his ability to 
perform work tasks, all of which involved the repetitive use 
of his hands, was limited when his symptoms were active 
and that he did not have the capacity to perform clerical 
jobs. Scoggins v. Jenkins Masonry, Inc., — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 448 (Tenn. Crim. App. June 27, 
2012). 


50. —Disability Assessment. 

The assessment of permanent total disability is based 
upon numerous factors, including the employee’s skills and 
training, education, age, local job opportunities, and his or 
her disabled condition. Cleek v. Wal-Mart Stores, Inc., 19 
S.W.3d 770, 2000 Tenn. LEXIS 298 (Tenn. 2000). 

Although a rating of anatomical disability by a medical 
expert is one of the relevant factors in assessing disability, 
the vocational disability is not restricted to the precise 
estimate of anatomical disability made by a medical wit- 
ness. Cleek v. Wal-Mart Stores, Inc., 19 S.W.3d 770, 2000 
Tenn. LEXIS 298 (Tenn. 2000). 

The claimant's own assessment of her physical condition 
and resulting disabilities is competent testimony that should 
be considered in assessing disability. Cleek v. Wal-Mart 
Stores, Inc., 19 S.W.3d 770, 2000 Tenn. LEXIS 298 (Tenn. 
2000). 


51. —Period of Compensation. 

Because employee’s award of permanent partial disabil- 
ity was enlarged to an award of permanent total disability, 
the employee’s case was controlled by T.C.A. § 50-6- 
207(4)(A)(i), not T.C.A. § 50-6-242, and the employee was 
entitled to permanent total disability for the number of 
weeks between the employee’s last date of employment 
and the employee’s 65th birthday. Warren v. American 
Holding Co., 20 S.W.3d 621, 2000 Tenn. LEXIS 340 (Tenn. 
Special Workers’ Comp. App. Panel 2000), affd, 2000 
Tenn. LEXIS 339 (Tenn. June 19, 2000). 

Because the statutory definition of maximum total benefit 
exempts permanent total disability awards from the 400 
week limitation, such benefits are to be paid until age 65 
under T.C.A. § 50-6-207(4)(A)(i) without regard to the 
monetary cap imposed by the maximum total benefit 
provision of T.C.A. § 50-6-102(a)(6) (now (13)). Bomely v. 
Mid-America Corp., 970 S.W.2d 929, 1998 Tenn. LEXIS 298 
(Tenn. 1998). 

Employee asserted his permanent total disability benefits 
should have commenced on the date he reached maximum 
medical improvement, in October 1998. However, he testi- 
fied that during the three years at issue he had trouble 
working, and there was simply no showing that he was 
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unemployable and therefore totally disabled as a result of 
the injury as required by T.C.A. § 50-6-207(4)(B); therefore, 
the evidence did not preponderate against the trial judge’s 
finding that he was not totally disabled until he was no 
longer able to work at all, which was in April 2002. Rhodes 
v. Capital City Ins. Co., 154 S.W.3d 43, 2004 Tenn. LEXIS 
1112 (Tenn. 2004). 


52. —Reemployment. 

The mere fact that the employee is subsequently reem- 
ployed through the magnanimity of his former employer is 
no bar to a finding of permanent disability. Tennlite, Inc. v. 
Lassiter, 561 S.W.2d 157, 1978 Tenn. LEXIS 577 (Tenn. 
1978). 

Where claimant had no future on the job market, the 
evidence established that she was permanently and totally 
disabled. Cleek v. Wal-Mart Stores, Inc., 19 S.W.3d 770, 
2000 Tenn. LEXIS 298 (Tenn. 2000). 


53. —Injury to or Loss of Member as Permanent Total 
Disability. 

Fracture of leg or thigh joint near hip rendering it wholly 
useless and petitioner bedfast is deemed a case of total 
disability governed by subdivision (4) rather than a case of 
loss of a leg. Kingsport Silk Mills v. Cox, 161 Tenn. 470, 33 
S.W.2d 90, 1930 Tenn. LEXIS 31 (1930). 

Where the injury was a broken hip rendering useless a 
leg with total incapacity, the award is not for the loss of a 
leg, but for total disability. Central Surety & Ins. Corp. v. 
Court, 162 Tenn. 477, 36 S.W.2d 907, 1930 Tenn. LEXIS 
111 (1931). 

The remuneration for the specific loss of a member is 
intended to apply to persons not totally incapacitated by 
such loss so that a worker who is disabled to the extent that 
he cannot work at an occupation that will bring him an 
income is entitled to compensation for total disability, 
notwithstanding the fact that his condition resulted primarily 
from an injury to a particular member of his body. Russell v. 
Virginia Bridge & Iron Co., 172 Tenn. 268, 111 S.W.2d 1027, 
1937 Tenn. LEXIS 77 (1938). 

lf a member is physically lost, the specific amount 
awarded for loss of member under subdivision (3) is the 
amount recovered, but if employee only loses the use of the 
member, and is unable thereafter to work at an occupation 
which will bring in income, he is entitled to recover 
compensation for total permanent disability. Plumlee v. 
Maryland Casualty Co., 184 Tenn. 497, 201 S.W.2d 664, 
1947 Tenn. LEXIS 402 (1947). 

Employee who was unable to stand on his leg and do 
manual labor or even drive a truck as a result of a log falling 
on his leg was entitled to recover award for total and 
permanent disability and was not restricted to statutory 
recovery for loss of leg. Hix v. Cassetty, 186 Tenn. 343, 210 
S.W.2d 481, 1948 Tenn. LEXIS 555 (1948). 

Employee who lost use of leg due to progressive atrophy 
as result of crushing injury to right foot and leg was not 
restricted to scheduled compensation for loss of use of leg 
but was entitled to compensation for permanent total 
disability. Johnson v. Anderson, 188 Tenn. 194, 217 S.W.2d 
939, 1949 Tenn. LEXIS 328, 1949 Tenn. LEXIS 329 (1949). 

The compensation statute discloses no distinction be- 
tween a total disability attended by the actual loss of a leg 
and a total disability attended by the loss of use of a leg, 
and where the injury is confined to the loss, or loss of use, 
of a leg and the disability is less than total, benefits are as 
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provided in subdivision (3), but where the injury results in 
total and permanent disability, benefits are those provided in 
subdivision (4). Cox v. Black Diamond Coal Mining Co., 93 
F. Supp. 685, 1950 U.S. Dist. LEXIS 2394 (D. Tenn. 1950). 

Miner, who as result of crushing injury to his thigh had to 
have his leg amputated, was entitled to an award for 
permanent and total disability, where evidence showed that 
as result of shock and possible phlebitis he was unable to 
engage in manual labor. Cox v. Black Diamond Coal Mining 
Co., 93 F. Supp. 685, 1950 U.S. Dist. LEXIS 2394 (D. Tenn. 
1950). 

When trial court, in fixing the compensation, based the 
compensation on loss of earning capacity and not on the 
basis of statutory liability for the loss of one of the members, 
the basis for such a holding is that the disability found by 
the trial judge is total, and where the disability is thus found 
to be total as a result of an injury to one of the specified 
members then the provisions as to total disability apply. M. 
B. McMahan Lumber Co. v. Ownby, 191 Tenn. 143, 232 
S.W.2d 12, 1950 Tenn. LEXIS 558 (1950). 

Where petitioner suffered scheduled loss of his right leg 
but in addition suffered unscheduled injuries to his buttocks, 
hip and back, petitioner was not limited to recovery for 
scheduled injury but could recover for permanent total 
disability. Federated Mut. Implement & Hardware Ins. Co. v. 
Cameron, 220 Tenn. 636, 422 S.W.2d 427, 1967 Tenn. 
LEXIS 446 (1967). 

Where the claimant’s back injury resulted in a permanent 
partial disability of 10 percent to the body as a whole, and 
he only had an eighth grade education and was without 
specialized training for work other than as a laborer, the 
supreme court affirmed a finding of 100 percent disability. 
Travelers Ins. Co. v. Flatford, 551 S.W.2d 695, 1977 Tenn. 
LEXIS 532 (Tenn. 1977). 


54. —Awarding Total Disability from Date Subsequent 
to Date of Injury. 

Where as a result of an injury sustained in the course of 
employment the employee developed an arthritic condition 
which became gradually worse until total disability resulted, 
it was proper for the trial court to award total permanent 
disability from a date subsequent to the date of the injury. 
Central Franklin Process Co. v. Gann, 175 Tenn. 267, 133 
S.W.2d 503, 1939 Tenn. LEXIS 38 (1939). 


55. Spread of Injury. 

If an injury to a specific member does not stop with the 
injury to or loss of that member, but for any reason 
continues as an injury affecting the body to such extent as 
to result in permanent (total or partial) disability, a recovery 
may be had therefor. In such case, the injury is general and 
not confined to the specific member. McWhirter v. Kimbro, 
742 S.W.2d 255, 1987 Tenn. LEXIS 1030 (Tenn. 1987), 
rehearing denied, 742 S.W.2d 255, 1987 Tenn. LEXIS 1050 
(Tenn. 1987). 


56. Survival of Right of Compensation. 

The right of an injured employee to receive compensa- 
tion dies with him and does not survive to his personal 
representative where the cause of his death is not con- 
nected with his employment. Battle Creek Coal & Coke Co. 
v. Martin, 155 Tenn. 34, 290 S.W. 18, 1926 Tenn. LEXIS 16 
(1927); Rose v. City of Bristol, 203 Tenn. 629, 315 S.W.2d 
237, 1958 Tenn. LEXIS 228 (Tenn. June 6, 1958); Sherlin v. 
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Liberty Mut. Ins. Co., 584 S.W.2d 455, 1979 Tenn. LEXIS 
459 (Tenn. 1979). 

Unadjudicated claim for permanent disability benefits did 
not survive the nonwork-related death of employee. Estate 
of Thompson v. WCI Components, 845 S.W.2d 214, 1992 
Tenn. LEXIS 714 (Tenn. 1992). 


57. Statute Governing Dependent’s Compensation on 
Death of Employee. 

Dependent’s weekly compensation for accidental death 
of employee was governed by § 50-6-210 and not limited 
by maximum fixed in this section for cases of permanent 
total disability. Clayton Paving Co. v. Appleton, 163 Tenn. 
27, 39 S.W.2d 1037, 1930 Tenn. LEXIS 134 (1931). 


58. Deductions Upon Death of Employee. 

The amount paid an injured employee as purported 
settlement by the employer over and above employee's 
hospital bill and expenses should, on subsequent applica- 
tion for compensation by his dependents, after the death of 
the insured employee, be deducted from the amount of 
award to the dependents. Hotel Claridge Co. v. Blank, 169 
Tenn. 575, 89 S.W.2d 758, 1935 Tenn. LEXIS 85 (1936). 


59. Practice and Procedure. 


60. —Pleading. 

Where in a suit for compensation the only injury alleged 
was the loss of a leg, petitioner was only entitled to 
compensation for such loss, even though the petition was 
evidently drafted upon the erroneous theory that petitioner 
was entitled to compensation for total permanent disability 
for the reason that he could no longer carry on the only 
work that he had ever done, or for which he was qualified. 
Phillips v. Diamond Coal Mining Co., 175 Tenn. 191, 133 
S.W.2d 476, 1939 Tenn. LEXIS 29 (1939). 

Petition which alleged that while shoveling dirt from a 
ditch nine feet deep and placing it in a wheelbarrow two feet 
above his head claimant felt “a sharp stinging sensation in 
his back, accompanied by excruciating pain and was unable 
to stand up for a few minutes...” and that when he arrived 
at home and his wife “had to practically drag him into the 
house” advised employer that claimant was claiming com- 
pensation for a back injury diagnosed as a ruptured disc. 
Rhyne v. Lunsford, 195 Tenn. 664, 263 S.W.2d 511, 1953 
Tenn. LEXIS 418 (1953). ' 

Where only claim in petition for compensation was for 
permanent and total disability and there was no mention of 
temporary total disability, trial court was correct in confining 
its award to what was claimed in the petition and denial of 
temporary total compensation from the date employer 
ceased paying compensation until date of trial was proper. 
Fidelity & Casualty Co. v. Patterson, 204 Tenn. 673, 325 
S.W.2d 258, 1959 Tenn. LEXIS 326 (1959). 

An averment that petitioner had suffered an injury to his 
entire nervous system, although general in nature, was 
sufficient to put employer on notice of petitioner's claim and 
to permit testimony that petitioner was suffering from 
traumatic neurosis. McKenzie v. Campbell & Dann Mfg. Co., 
209 Tenn. 475, 354 S.W.2d 440, 1962 Tenn. LEXIS 380 
(1962). 


61. —Burden of Proof of Disability. 

Where employee’s doctors testified that they were 
unable to find objective medical proof of employee’s 
disability, and where there was material evidence in the 
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record which affirmatively refuted employee’s contention 
that he was permanently unable to work, employee had 
failed to carry his burden of showing that he was totally 
disabled. Bingham v. Dyersburg Fabrics Co., 567 S.W.2d 
169, 1978 Tenn. LEXIS 602 (Tenn. 1978). 

A plaintiff must establish the permanency of his disability 
by a preponderance of the evidence, which must be 
accomplished through expert medical testimony. Owens 
Illinois, Inc. v. Lane, 576 S.W.2d 348, 1978 Tenn. LEXIS 
695 (Tenn. 1978). 

The burden of proof is on petitioner to show the extent of 
his disability. Sanders v. Blue Ridge Glass Corp., 161 Tenn. 
535, 33 S.W.2d 84, 1930 Tenn. LEXIS 40 (1930). 

The party claiming benefits under the workers’ compen- 
sation act has the burden of proof to establish her claim by 
a preponderance of all the evidence. Oster, Div. of Sun- 
beam Corp. v. Yates, 845 $.W.2d 215, 1992 Tenn. LEXIS 
713 (Tenn. Special Workers’ Comp. App. Panel 1992). 


62. —Evidence. 

Where injured employee testified as to his earnings, 
agreement of employer and employee upon payment of the 
percentage of such wages provided by subdivision (1) as 
compensation and payment thereof for 13 weeks afforded 
some evidence of employee’s average weekly earnings for 
52 weeks preceding injury, warranting award under subdi- 
visions (1) and (2) on that basis. Cambria Coal Mining Co. 
v. Wilson, 156 Tenn. 64, 299 S.W. 811, 1927 Tenn. LEXIS 
84 (1927). 

The opinion of a medical expert based on information 
obtained from a subjective examination or from third 
persons out of court is inadmissible. Baxter v. Jordan, 158 
Tenn. 471, 14 S.W.2d 717, 1928 Tenn. LEXIS 177 (1929); 
Gulch Lumber Co. v. Fields, 193 Tenn. 365, 246 S.W.2d 47, 
1952 Tenn. LEXIS 300 (1952). 

Where employee’s doctor testified to 35 percent loss of 
use of foot and employer's doctor testified that there was no 
loss, and employee’s wages were $12.00 weekly instead of 
$15.00 after the injury, indicating a 20 percent loss in 
earning power, trial judge properly fixed employee's disabil- 
ity at 20 percent of the loss of the use of the foot. Casteel 
v. Aluminum Co. of America, 161 Tenn. 407, 33 S.W.2d 61, 
1930 Tenn. LEXIS 20 (1930). 

Injured employee's testimony, “well | claim my eye is 
destroyed 50 percent of what it was, that is what | claim my 
eye is destroyed,” was properly admitted in evidence, and 
was sufficient to support a finding to that effect. Black 
Diamond Collieries v. Gibbs, 161 Tenn. 413, 32 S.W.2d 
1041, 1930 Tenn. LEXIS 21 (1930). 

The award of compensation to an injured employee 
should not be reversed because a doctor who testifies on 
behalf of the employee bases a portion of his testimony on 
subjective symptoms, that is, what the injured person 
relates to the doctor about his injury, especially when there 
is ample credible evidence to sustain the claims of the 
injured employee. Gulch Lumber Co. v. Fields, 193 Tenn. 
365, 246 S.W.2d 47, 1952 Tenn. LEXIS 300 (1952). 

Where finding of trial judge is based on competent legal 
evidence, it is harmless error for hearsay to creep into trial, 
and reversal should not be granted for that reason alone. 
Gulch Lumber Co. v. Fields, 193 Tenn. 365, 246 S.W.2d 47, 
1952 Tenn. LEXIS 300 (1952). 

Trial judge does not have to accept the testimony of any 
one or more of the witnesses but it is his duty to weigh the 
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entire evidence and evaluate the percentage of disability as 
his judgment dictates. Fidelity & Casualty Co. v. Patterson, 
204 Tenn. 673, 325 S.W.2d 258, 1959 Tenn. LEXIS 326 
(1959). 

Optometrist’s testimony that prior to accidental splashing 
of acid into his right eye claimant had 20-20 vision, and after 
the accident had 20-400 vision therein, was valuable in 
measuring the sight before and after the accident, however, 
since his training was not in diseases of the eye, his 
testimony could not be considered material evidence to 
support award to claimant for loss of eyesight. American 
Enka Corp. v. Sutton, 216 Tenn. 228, 391 S.W.2d 643, 1965 
Tenn. LEXIS 573 (1965). 

Although defendant’s doctors testified that disability was 
approximately 15 to 20 percent of body as a whole, where 
such percentage was based upon a successful surgical 
repair of the ruptured disc and there was no evidence that 
the defendant ever offered to provide the operation or any 
evidence that such operation if performed would likely be a 
success, an award of 85 percent disability was not error, 
there being evidence that plaintiff would be disabled from 
doing heavy work, stooping or twisting and that as a coal 
miner he would be completely disabled. Ward v. Consoli- 
dation Coal Co., 406 F.2d 676, 1969 U.S. App. LEXIS 9054 
(6th Cir. Tenn. 1969). 

Trial court may base its findings upon all the evidence, 
medical and lay, with respect to extent of disability. 
Industrial Coated Products, Inc. v. Buchanan, 224 Tenn. 69, 
450 S.W.2d 566, 1970 Tenn. LEXIS 302 (1970). 

Where there was abundance of competent medical 
testimony that complainant had no basis for disability, an 
award based on testimony of one doctor who based his 
opinion on subjective complaints was not sustained. Reyn- 
olds v. Liberty Mut. Ins. Co., 496 S.W.2d 890, 1973 Tenn. 
LEXIS 486 (Tenn. 1973). 

Where medical testimony establishes the permanency of 
an injury, lay testimony becomes admissible and relevant on 
the issue of the extent of the work disability. Smith v. Hale, 
528 S.W.2d 543, 1975 Tenn. LEXIS 626 (Tenn. 1975). 

A chiropractor is competent to testify as an expert as to 
matters within the limited scope of his profession. Smith v. 
Hale, 528 S.W.2d 543, 1975 Tenn. LEXIS 626 (Tenn. 1975). 

A state court, although applying federal standards and 
criteria, such as are set forth in federal regulations, should 
make an independent determination of the employee’s 
entitlement to compensation, and it may consider any 
competent evidence presented on that issue by either party. 
Consolidated Coal Co. v. Bray, 570 S.W.2d 847, 1978 Tenn. 
LEXIS 634 (Tenn. 1978). 

Where the employee’s testimony describing his symp- 
toms and complaints, in general, was admissible, although 
he was not qualified to testify as to the medical reasons or 
cause of these, any error of the trial court in not formally 
striking portions of his testimony from the record was 
harmless and did not affect the outcome of the case, since 
the hearing was nonjury and before an experienced chan- 
cellor, who was clearly able to eliminate any incompetent 
evidence from consideration in reaching his decision. 
Consolidated Coal Co. v. Bray, 570 S.W.2d 847, 1978 Tenn. 
LEXIS 634 (Tenn. 1978). 

The question of whether or not a present disability is or 
will prove permanent is frequently one largely determined 
by the courts, or by the interested parties for themselves, on 
the basis of appearances at the time and opinion estimates 
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of the apparent probabilities. Some disabilities are taken to 
be temporary and others to be permanent, so agreed or so 
determined, when the facts are subsequently demonstrated 
to be otherwise. Harlan v. McClellan, 572 S.W.2d 641, 1978 
Tenn. LEXIS 656 (Tenn. 1978). 

The determination of the issue of permanency of all but 
the most obvious injuries, such as loss of a member, is 
peculiarly within the realm of scientific knowledge. Thus, an 
award of permanent partial disability for an injury must be 
supported by expert medical testimony that the resulting 
condition is permanent. Owens Illinois, Inc. v. Lane, 576 
S.W.2d 348, 1978 Tenn. LEXIS 695 (Tenn. 1978). 


63. — —Medical Experts. 

In workers’ compensation case, the fact that there was 
no objective finding upon which physician could base a 
permanent partial disability rating did not render his testi- 
mony inadmissible; rather the fact that his opinion was 
based upon subjective findings alone affected only its 
weight. Cates v. Better-Bilt Aluminum Products Co., 607 
S.W.2d 476, 1980 Tenn. LEXIS 506 (Tenn. 1980). 

Under T.C.A. § 24-7-114 [now § 24-7-115], the opinion 
of a qualified medical expert witness based on subjective 
findings alone is sufficient to establish medical causation 
and the permanency of disability, if the evidence is found to 
be credible by the trial judge. Johnson v. Schevenell Ready 
Mix, Inc., 608 S.W.2d 582, 1980 Tenn. LEXIS 514 (Tenn. 
1980). 

In determining the extent of the worker's disability, the 
trial judge is not required to accept without reservation an 
expert’s opinion, but is charged with making an independent 
determination on consideration of such factors as age, 
education, training, job skills, work experience and job 
opportunities available to a worker with the anatomical 
disability of plaintiff. Miles v. Liberty Mut. Ins. Co., 795 
S.W.2d 665, 1990 Tenn. LEXIS 312 (Tenn. 1990); Duncan 
v. Boeing Tennessee, Inc., 825 S.W.2d 416, 1992 Tenn. 
LEXIS 200 (Tenn. 1992). 

A physical therapist is not qualified to give an expert 
Opinion on the permanent impairment or permanent physi- 
cal restrictions of an injured person. Elmore v. Travelers Ins. 
Co., 824 S.W.2d 541, 1992 Tenn. LEXIS 44 (Tenn. 1992). 

Trial court did not err in declining to apportion an injury 
to the body as a whole where it apportioned a 40 percent 
vocational disability to the employee’s right foot only and 
the worker’s complaint alleged injuries to his right foot, right 
ankle, right leg, and back, and further alleged that those 
injuries resulted in weight gain and sleep apnea, because, 
there was an absence of expert medical evidence estab- 
lishing permanency for the conditions. Long v. Mid-Tennes- 
see Ford Truck Sales, Inc., 160 S.W.3d 504, 2005 Tenn. 
LEXIS 225 (Tenn. 2005), rehearing denied, — S.W.3d —, 
2005 Tenn. LEXIS 360 (Tenn. Apr. 18, 2005). 


64. — —Sufficiency. 

Supreme court would not say that trial court’s award for 
85 percent impairment of employee’s use of arm was 
excessive where doctor testified that use was impaired 100 
percent for hard manual labor and from 50 to 75 percent for 
light labor and employee’s arm was manipulated in the 
presence of the court and observed by him. Davenport Silk 
Mills v. Dillinger, 163 Tenn. 402, 43 S.W.2d 493, 1931 Tenn. 
LEXIS 129 (1931). 

In a compensation case, the finding of the court that 
Claimant had a bone in the lower part of a leg broken was 
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supported by the evidence, where there was some evi- 
dence that the injury in question extended to claimant's leg 
above the ankle, and practically destroyed the use of his 
leg. Key v. Briar Hill Collieries, 167 Tenn. 229, 68 S.W.2d 
115, 1933 Tenn. LEXIS 30 (1934). 

Evidence held sufficient to support finding of trial judge 
that petitioner had suffered 90 percent total disability from 
an accident arising out of and in the course of his 
employment. Swift & Co. v. Howard, 186 Tenn. 584, 212 
S.W.2d 388, 1948 Tenn. LEXIS 585 (1948). 

Finding by trial court that employee was permanently and 
totally disabled as result of lifting a case of milk was justified 
where employee testified that his back did not cause him 
any trouble until after he lifted the case of milk on date in 
question and doctors by means of lighted X-ray pictures 
demonstrated to the trial court that spinal displacement 
sustained by employee was probably traumatic in origin. 
Inscore v. Pet Milk Co., 192 Tenn. 593, 241 S.W.2d 581, 
1951 Tenn. LEXIS 306 (1951). 

Aside from medical testimony, the testimony of an injured 
employee supported by lay witnesses is within itself suffi- 
cient to warrant the trial judge in making an award of 
workmen’s compensation. Gulch Lumber Co. v. Fields, 193 
Tenn. 365, 246 S.W.2d 47, 1952 Tenn. LEXIS 300 (1952). 

There was substantial evidence in a workers’ compen- 
sation case to support chancellor's finding of 50 percent 
permanent partial disability where a chiropractor testified 
that in his opinion there was between 55 and 60 percent 
disability to employee’s spine, and where employee and his 
parents testified as to the employee’s inability to do any 
heavy work. Smith v. Hale, 528 $.W.2d 543, 1975 Tenn. 
LEXIS 626 (Tenn. 1975). 

In a workers’ compensation proceeding for total perma- 
nent disability benefits for coal worker’s pneumoconiosis, 
where the testimony of the miner’s physician was clear that 
the miner’s lung condition alone was sufficient to cause 
total permanent disability, although no physician testified as 
to the degree or extent of the heart disease from which the 
miner also suffered, this evidence was sufficient to justify 
an award for the miner. Consolidated Coal Co. v. Bray, 570 
S.W.2d 847, 1978 Tenn. LEXIS 634 (Tenn. 1978). 

In determining sufficiency of evidence of partial disability 
to the body as a whole, once permanency and causation 
are established by medical testimony, the extent of such 
disability may be determined from lay testimony and other 
evidence as well as from medical evidence. Kellwood Co. v. 
Gibson, 581 S.W.2d 645, 1979 Tenn. LEXIS 438 (Tenn. 
1979), overruled in part, Lollar v. Wal-Mart Stores, Inc., 767 
S.W.2d 143, 1989-Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 
1989). 


65. — —Evidence Insufficient. 

Considering plaintiffs disability, work restrictions and 
skills, and all other factors, an award of 80 percent disability 
was excessive; the preponderance of the evidence sup- 
ported a finding that plaintiff sustained only 50 percent 
permanent partial disability to the body as a whole. 
Newman v. National Union Fire Ins. Co., 786 S.W.2d 932, 
1990 Tenn. LEXIS 123 (Tenn. 1990). 

Trial court did not err in declining to apportion an injury 
to the body as a whole where it apportioned a 40 percent 
vocational disability to the employee’s right foot only and 
the worker's complaint alleged injuries to his right foot, right 
ankle, right leg, and back, because, there was no evidence 
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of an injury to the employee's back or leg caused by the foot 
injury. Evidence of pain and speculation about back prob- 
lems was not sufficient to support a finding that the 
employee had suffered a disability to the body as a whole. 
Long v. Mid-Tennessee Ford Truck Sales, Inc., 160 S.W.3d 
504, 2005 Tenn. LEXIS 225 (Tenn. 2005), rehearing denied, 
— §.W.3d —, 2005 Tenn. LEXIS 360 (Tenn. Apr. 18, 2005). 


66. ——Admissibility of Federal Administrative Find- 
ings. 

Awards or findings of the social security administration 
are not admissible in the courts of Tennessee in a workers’ 
compensation case for the purpose of showing the exis- 
tence or the extent of an employee’s permanent disability 
because the employer is not a party to proceedings before 
the social security administration and has no opportunity to 
cross-examine or to rebut employee’s proof, and the 
criterion for determining the existence or extent of perma- 
nent disability, temporary or total, under Tennessee workers’ 
compensation statutes and case law differs widely from the 
definitions of disability applicable for social security pur- 
poses. Bingham v. Dyersburg Fabrics Co., 567 S.W.2d 169, 
1978 Tenn. LEXIS 602 (Tenn. 1978). 

In a workers’ compensation proceeding for total perma- 
nent disability benefits for coal worker's pneumoconisis, the 
trial court properly excluded from evidence an application 
and supporting data submitted by the employee, a coal 
miner, to the United States department of labor in an effort 
to obtain black lung benefits under federal statutes where 
the evidence was offered, not for the purpose of impeach- 
ing the employee's testimony or to show a prior inconsistent 
statement on his part or that of any other witness, but as 
substantive evidence that the employee had not sustained 
total disability as a result of pneumoconiosis. Consolidated 
Coal Co. v. Bray, 570 S.W.2d 847, 1978 Tenn. LEXIS 634 
(Tenn. 1978). 


67. —Modification of Award. 

In view of provision in this statute of method for future 
modification of decree in case of increase of capacity, 
award for a specified number of weeks is proper though 
there is no proof that disability will continue that long, such 
provision being impliedly read into the decree. Crane 
Enamelware Co. v. Dotson, 152 Tenn. 401, 277 S.W. 902, 
1925 Tenn. LEXIS 83 (1925). 

Where judgment was entered by consent for given 
amount for compensation, the decree could not be cor- 
rected at a later term on ground that the amount allowed 
was too large. College Coal Mining Co. v. Smith, 160 Tenn. 
93, 21 S.W.2d 1038, 1929 Tenn. LEXIS 78 (1929), over- 
ruled in part, Brown v. Consolidation Coal Co., 518 S.W.2d 
234, 1974 Tenn. LEXIS 433 (Tenn. 1974). 

In a compensation proceeding for injury to an eye, where 
the injured employee and the employer agreed upon terms 
of compensation approved by the court, and where, with 
consent of the parties, there was added to the decree the 
condition that, if applicant's disability should increase, 
application for further compensation might be made, the 
court had no authority to fix a limitation as to the time; and 
a petition may be filed for increase of compensation on the 
question of applicant’s decrease in earning capacity, there 
being no limitation by statute or by the decree. Phillips v. 
Memphis Furniture Mfg. Co., 168 Tenn. 481, 79 S.W.2d 
576, 1934 Tenn. LEXIS 80 (1935). 
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Where compensation award made by the court and 
assented to by the parties provided that the aggregate sum 
received by the widow and children for death of worker was 
not to exceed limitation provided in subdivision (4) and 
where six years had passed and the full amount of 
compensation provided for in the decree had been paid the 
decree was res judicata. Shockley v. Morristown Produce & 
Ice Co., 171 Tenn. 591, 106 S.W.2d 562, 1937 Tenn. LEXIS 
141 (1937), overruled in part, Brown v. Consolidation Coal 
Co., 518 S.W.2d 234, 1974 Tenn. LEXIS 433 (Tenn. 1974). 


68. —Remand. 

Workers’ compensation case was remanded to the trial 
court for further proceedings because of the incomplete 
state of the record on appeal and because it clearly 
appeared both from the pleadings and the evidence that 
there was available to one or both of the parties additional 
material evidence which would have enabled the court to 
make a more satisfactory determination of the issues 
presented. Cates v. Better-Bilt Aluminum Products Co., 607 
S.W.2d 476, 1980 Tenn. LEXIS 506 (Tenn. 1980). 


69. —Unapproved Settlement. 

Agreement whereby insurer consented to pay widow of 
deceased employee a larger percentage of deceased’s 
weekly wage than required under this statute was not 
binding in absence of court’s approval under § 50-6-206. 
Mangrum v. Aetna Life Ins. Co., 153 Tenn. 209, 280 S.W. 
1011, 1925 Tenn. LEXIS 20 (1926). 


70. —Statute of Limitations. 

A total loss of eye, resulting in immediate injury, com- 
pensable under this section, with right to apply for increase 
under § 50-6-231 was barred by failure to apply for 
compensation within one year from occurrence of the 
accident. Graham v. J. W. Wells Brick Co., 150 Tenn. 660, 
266 S.W. 770, 1924 Tenn. LEXIS 35 (1924). 


71. Determining Extent of Disability. 

Vocational rehabilitation potential need not be considered 
by the trial court in assessing the extent of the disability. 
Mayes v. Genesco, Inc., 510 S.W.2d 882, 1974 Tenn. 
LEXIS 508 (Tenn. 1974). 

Trial court's decision that employee suffered only 80 
percent permanent disability as a result of coal workers’ 
pneumoconiosis, while supported by testimony of doctors 
that he was able to do light work, was improperly based on 
the standards governing ordinary workers’ compensation 
claims, rather than those contained in the applicable federal 
statute, and thus a new trial was required. Lawson v. 
Oneida Fuel & Coal Co., 529 S.W.2d 220, 1975 Tenn. 
LEXIS 580 (Tenn. 1975). 

Although medical expert assigned injured person an 
impairment rating of only 10 percent to the body as a whole 
where there was evidence that such person could perform 
no task that required him to lift, stoop or bend or that 
required him to stand or sit for an extended period of time 
and he was limited in education and his work experience 
was limited to that of laborer, it supported the finding of 
chancellor that person had a 75 percent disability of the 
body as a whole. Holder v. Liberty Mut. Ins. Co., 587 
S.W.2d 372, 1979 Tenn. LEXIS 503 (Tenn. 1979). 

In the determination of the extent of the employee’s 
permanent disability, the trial judge is not bound to accept 
the expert’s opinions. Instead, the trial judge may make an 
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independent determination of the extent of the employee's 
disability, and in this determination the trial judge may 
properly consider several non-medical factors. Jaske v. 
Murray Ohio Mfg. Co., 750 S.W.2d 150, 1988 Tenn. LEXIS 
68 (Tenn. 1988). 

Trial court did not err in declining to apportion an injury 
to the body as a whole where it apportioned a 40 percent 
vocational disability to the employee’s right foot only 
because the record showed that the employee had a high 
school degree and had worked as an insurance agent. He 
had also worked as a supervisor for various employers. 
Long v. Mid-Tennessee Ford Truck Sales, Inc., 160 S.W.3d 
504, 2005 Tenn. LEXIS 225 (Tenn. 2005), rehearing denied, 
— $.W.3d —, 2005 Tenn. LEXIS 360 (Tenn. Apr. 18, 2005). 


72. Subsequent Reemployment. 

An employee who rehabilitates himself and returns to 
work rather than relying on public relief should not be 
penalized for his rehabilitation or discouraged from re-entry 
into the work force by the denial of benefits for subsequent 
injuries. Harlan v. McClellan, 572 S.W.2d 641, 1978 Tenn. 
LEXIS 656 (Tenn. 1978). 

Although employment after an injury is a factor that may 
be considered in determining permanent total disability, a 25 
percent permanent disability obviously does not preclude all 
types of work. To reduce or disallow partial benefits on the 
basis of a subsequent resumption of work would penalize 
the employee and discourage reemployment. Harlan v. 
McClellan, 572 S.W.2d 641, 1978 Tenn. LEXIS 656 (Tenn. 
1978). 


73. Mental and Nervous Ilinesses. 

Mental and nervous illnesses, of which psychogenic pain 
disorder certainly qualifies, are compensable under the 
workers’ compensation statute when causally connected to 
a work-related accident. Wade v. Aetna Casualty & Surety 
Co., 735 S.W.2d 215, 1987 Tenn. LEXIS 932 (Tenn. 1987). 

Where an employee sustained injury to a scheduled 
member, her hand, which in turn caused psychological 
problems, the employee was not restricted in her recovery 
to the scheduled member and could recover for an injury to 
the body as a whole, and, both the disability to the hand and 
the psychological disability should be considered in fixing 
the disability rating for the body as a whole. Kerr v. Magic 
Chef, Inc., 793 S.W.2d 927, 1990 Tenn. LEXIS 284 (Tenn. 
1990). 

Trial court erred in awarding workers’ compensation 
benefits for a mental injury to a worker who had been 
exposed to the blood of a co-worker whom she believed 
was HIV positive where she had not shown actual exposure 
to the virus through a medically recognized channel of 
transmission and five HIV tests had been performed on her 
and all were negative. The Supreme Court of Tennessee is 
unwilling to award workers’ compensation disability benefits 
to a claimant who suffers from an irrational fear of exposure 
to HIV when there is no proof of actual exposure via a 
medically recognized channel of transmission. Guess v. 
Sharp Mfg. Co. of Am., 114 S.W.3d 480, 2003 Tenn. LEXIS 
722 (Tenn. 2003). 

Post-traumatic stress disorder (PTSD) can, in some 
circumstances, be a compensable workers’ compensation 
injury. Guess v. Sharp Mfg. Co. of Am., 114 S.W.3d 480, 
2003 Tenn. LEXIS 722 (Tenn. 2003). 

Evidence supported the conclusion that an employee 
had suffered mental injuries that arose out of and had 
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occurred in the course of his employment as a truck driver 
when he came into contact with hazardous liquid labeled 
“radioactive” that he was transporting for disposal in Utah, 
and he was 100 percent permanently disabled. Saylor v. 
Lakeway Trucking, Inc., 181 S.W.3d 314, 2005 Tenn. LEXIS 
1035 (Tenn. 2005). 

Employee had suffered mental injuries that arose out of 
and had occurred in the course of his employment as a 
truck driver when he came into contact with hazardous 
liquid labeled “radioactive” that he was transporting for 
disposal in Utah, and he was 100 percent permanently 
disabled; evidence presented during trial established that 
both the employee’s mental disorders and the medication 
used to treat those disorders were “likely to interfere” with 
his ability to drive a commercial vehicle and his psychiatrist 
opined that the employee would be required to continue his 
current level of medication for an indefinite period of time 
and, as a result, was unable to work at a competitive job. 
Saylor v. Lakeway Trucking, Inc., 181 S.W.3d 314, 2005 
Tenn. LEXIS 1035 (Tenn. 2005). 


74, —Loss of Mental Faculties. 

Where employee suffered a mental injury after being 
robbed at gun point, but did not suffer a total loss of her 
mental faculties, she was not entitled to recover benefits for 
the maximum four hundred (400) week period and her 
recovery was limited to three hundred (300) weeks. Ivey v. 
Trans Global Gas & Oil, 3 S.W.3d 441, 1999 Tenn. LEXIS 
424, 84 A.L.R.5th 761 (Tenn. 1999). 


75. Age Based Classification. 

The age based classification contained in subdivision 
(A)(4)(i) of T.C.A. § 50-6-207 does not apply to a worker 
over 60 who suffers injury to a scheduled member; it 
applies only to workers over age 60 who suffer injuries to 
the body as a whole. Mclivain v. Russell Stover Candies, 
996 S.W.2d 179, 1999 Tenn. LEXIS 365 (Tenn. 1999). 

Statutory language in T.C.A. § 50-6-207(4)(A)(i) allows 
permanent total disability benefits to continue beyond the 
date of eligibility for full benefits in the old age insurance 
benefit program only for those disabilities resulting from 
injuries that occur after 60 years of age. Galloway v. Liberty 
Mut. Ins. Co., 187 S.W.3d 568, 2004 Tenn. LEXIS 626 
(Tenn. 2004). 


76. Social Security Offset. 

Subdivision (4)(A)(i) of T.C.A. § 50-6-207 authorizes an 
offset of fifty percent (50%) of the total amount of any Social 
Security old age insurance benefits received by employees 
over 60 who suffer injuries to the body as a whole and are 
awarded permanent total or permanent partial disability 
benefits. McCoy v. T.T.C, Illinois, Inc., 14 S.W.3d 734, 2000 
Tenn. LEXIS 75 (Tenn. 2000). 

An employer of a worker over age sixty (60) who sustains 
a scheduled member injury is not entitled to the statutory 
Social Security offset contained in subdivision (4)(A)(i) of 
T.C.A. § 50-6-207. Smith v. United States Pipe & Foundry 
Co., 14 S.W.3d 739, 2000 Tenn. LEXIS 76 (Tenn. 2000). 

Workers’ compensation benefits payable to a claimant 
who was also receiving social security benefits on the 
account of the claimant’s deceased spouse were not offset 
because the social security benefits were not attributable to 
the contributions of the claimant's employer. Scales v. City 
of Oak Ridge, 53 S.W.3d 649, 2001 Tenn. LEXIS 618 (Tenn. 
2001). 
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Trial court had not erred in determining that the offset for 
social security old-age benefits was applicable to death 
benefits awarded to a widow. Correll v. E.|. Dupont de 


Collateral References. 

Award under Workmen’s Compensation Act as ground 
for reduction of claim under act of another state. 101 A.L.R. 
1445, 150 A.L.R. 431, 169 A.L.R. 1185. 

Bonus as factor in determining amount of compensation. 
84 A.L.R.4th 1055 

Expense money as a factor in computing one’s earnings 
as basis for award. 94 A.L.R. 763. 

Presumption or inference that accidental death of em- 
ployee engaged in occupation of manufacturing or process- 
ing arose out of and in course of employment. 47 A.L.R.5th 
801. 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of sudden emo- 
tional stimuli involving personnel action. 82 A.L.R.5th 149 

Right to workers’ compensation for emotional distress or 
like injury suffered by claimant as result of sudden emo- 
tional stimuli involving nonpersonnel action. 83 A.L.R.5th 
103, 84 A.L.R.5th 249 

Sufficiency of proof that cancer resulted from accident or 
incident in suit rather than from preexisting condition. 2 
A.L.R.3d 384. 

Sufficiency of proof that cardiovascular or respiratory 
condition resulted from accident or incident in suit rather 
than from preexisting condition. 2 A.L.R.3d 401. 

Sufficiency of proof that condition of skin or sensory 
organ resulted from accident or incident in suit rather than 
from preexisting condition. 2 A.L.R.3d 446. 
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Nemours & Co., 207 S.W.3d 751, 2006 Tenn. LEXIS 1001 
(Tenn. 2006). 


Sufficiency of proof that digestive condition resulted from 
accident or incident in suit rather than from preexisting 
condition. 2 A.L.R.3d 360. 

Sufficiency of proof that hernia resulted from accident or 
incident in suit rather than from preexisting condition. 2 
A.L.R.3d 434. 

Sufficiency of proof that mental or neurological condition 
complained of resulted from accident or incident in suit 
rather than preexisting condition. 2 A.L.R.3d 487. 

Sufficiency of proof that musculoskeletal condition re- 
sulted from accident or incident in suit rather than from 
preexisting condition. 2 A.L.R.3d 290. 

Sufficiency of proof that urogenital condition resulted 
from accident or incident in suit rather than from preexisting 
condition. 2 A.L.R.3d 464. 

Third person responsible for injury, construction and 
application of provision of act for deduction on account of 
recovery from. 142 A.L.R. 170. 

Tips or gratuities as factor in determining amount of 
compensation. 75 A.L.R. 1223, 16 A.L.R.5th 191. 

Workers’ compensation: value of employer-provided 
room, board, or clothing as factor in determining basis for or 
calculation of amount of compensation under state workers’ 
compensation statute. 48 A.L.R.6th 387. 

Workmen’s compensation: crediting employer or insur- 
ance carrier with earnings of employee reemployed or 
continued in employment, after injury. 84 A.L.R.2d 1108. 


50-6-208. Subsequent permanent injury after sustaining previous per- 
manent injury — Second injury fund — Disbursement — 
Settlement authority. [Applicable to injuries occurring on 


and after July 1, 2014.] 


(a)(1) If an employee has previously sustained a permanent physical dis- 
ability from any cause or origin and becomes permanently and totally 
disabled through a subsequent injury, the employee shall be entitled to 
compensation from the employee’s employer or the employer’s insurance 
company only for the disability that would have resulted from the subse- 
quent injury, and the previous injury shall not be considered in estimating 
the compensation to which the employee may be entitled under this chapter 
from the employer or the employer’s insurance company; provided, that in 
addition to the compensation for a subsequent injury, and after completion of 
the payments for the subsequent injury, then the employee shall be paid the 
remainder of the compensation that would be due for the permanent total 
disability out of a special fund to be known as the second injury fund. 

(2) To receive benefits from the second injury fund, the injured employee 
must be the employee of an employer who has properly insured the 
employer’s workers’ compensation liability or has qualified to operate under 
this chapter as a self-insurer, and the employer must establish that the 
employer had actual knowledge of the permanent and preexisting disability 
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at the time that the employee was hired or at the time that the employee was 

retained in employment after the employer acquired knowledge, but in all 

cases prior to the subsequent injury. 

(3) In determining the percentage of disability for which the second injury 
fund shall be liable, no previous physical impairment shall be considered 
unless the impairment was within the knowledge of the employer as 
prescribed in subdivision (a)(2). 

(4) Nothing in this section shall be construed to limit the employer’s 
liability as provided by law for aggravation of preexisting conditions or 
disabilities in cases where recovery against the second injury fund is not 
applicable. 

(5) Claims against the fund shall be made by either the injured employee 
or the employer in the manner prescribed in § 50-6-239. In all cases when a 
party is making a claim against the fund, the party advancing the claim 
shall give notice to the fund of any alternative dispute resolution proceed- 
ings scheduled pursuant to § 50-6-236. 

(6) Nothing in this section shall relieve the employer or its insurance 
company of liability for other benefits that may be due the injured employee, 
including temporary benefits, medical expenses and permanent benefits for 
injuries. 

(b) [Deleted by 2013 amendment, effective July 1, 2014.] 

(c) Asum sufficient to provide the benefits of this section shall be allocated 
from the four percent (4%) premium tax imposed in § 50-6-401(b), subject to a 
maximum allocation of fifty percent (50%) of the premium tax collected. The 
sums shall be deposited in the second injury fund for distribution by the 
administrator of the division of workers’ compensation. 

(d) There is appropriated a sum sufficient to the second injury fund for 
payment of benefits provided in this section, pursuant to this section. The 
appropriation shall be allocated from and equal to an amount not greater than 
fifty percent (50%) of the revenues derived from the premium tax levied 
pursuant to § 50-6-401. 

(e) The sums collected by the administrator as provided in this section shall 
be deposited by the administrator in a special fund, which shall be termed the 
second injury fund, to be disbursed by the administrator only for the purposes 
stated in this section and shall not at any time be appropriated or diverted to 
any other purpose. The administrator shall not invest any moneys in the 
second injury fund in any other manner than is provided by the general laws 
of the state for investments of funds in the hands of the state treasurer. 
Disbursements from the fund shall be made by the administrator only after 
receipt by the administrator of a certified copy of the court decree awarding 
compensation as provided in this section. Disbursements shall be made only in 
accordance with the decree. A copy of the decree awarding compensation from 
the second injury fund shall in all cases be filed with the division. 

(f) The administrator, in consultation with the attorney general and re- 
porter, shall prepare a plan for a pilot project using private legal counsel to 
defend the administrator in actions claiming compensation from the second 
injury fund pursuant to § 50-6-206 [See the Compiler’s Notes.]. The plan shall 
include types of cases, approximate numbers of cases, proposed method of 
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selection and other relevant matters. Any private legal counsel retained for 
these purposes shall be retained pursuant to § 8-6-106. Expenses relating to 
private legal counsel retained pursuant to this subsection (f) shall be paid from 
the second injury fund. 


(g)(1) Before any proposed settlement is considered final in cases involving 


benefits from the second injury fund under this section, it shall either: 
(A) Have the written approval of the administrator or the administra- 
tor’s designee, in accordance with subdivision (g)(2); or 
(B) Have been approved in accordance with § 20-13-1083. 

(2) The administrator is authorized to settle certain second injury fund 
claims without the necessity of complying with § 20-13-103; provided, that 
the attorney general and reporter, with the written approval of the governor 
and the comptroller of the treasury, shall set specific limits and conditions on 


the settlement authority. 


(h) In order to require the second injury fund to participate in the alterna- 
tive dispute resolution, a party shall serve notice of potential liability on the 


fund. 


(i) “Party” or “parties,” as referenced in § 50-6-204(d)(5), shall include the 


second injury fund. 


History. 

Acts” 1919) ch. “123;°'§ 20; Shan.'’Supp., 
§ 3608a169; Code 1932, § 6871; Acts 1945, ch. 
149, § 1; C. Supp. 1950, § 6871; Acts 1961, ch. 
ZO Calo ie, 0.319.019 (pth. 16.49: L: 
impl. am. Acts 1980, ch. 534, § 2; Acts 1980, ch. 
479, § 2; T.C.A. (orig. ed.), § 50-1027; Acts 
1983, ch. 217, §§ 3, 4; 1985, ch. 319, § 1; 1985, 
ch. 393, §§ 10, 22; 1989, ch. 238, § 1; 1996, ch. 
944, § 15; 1997, ch. 533, § 4; 1999, ch. 520, 
© 41: 2001, ch. 366, §. 1; 2002, ch. 695, § 3; 
2004, ch. 962, § 25; 2005, ch. 390, §§ 7, 15, 16; 
COO0G.) ClO 14, 61 2018. ch. 282. 58 1. 6: 
2013, ch. 289, §§ 54, 55. 


Compiler’s Notes. . 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 


reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
8§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2013, ch. 289, § 103 provided that the 
act, which added subdivisions (a)(5) and (a)(6) 
and deleted subsection (b), shall be known and 
may be cited as the “Workers’ Compensation 
Reform Act of 2013.” 

Acts 20138, ch. 289, § 46, effective July 1, 
2014, amends § 50-6-206, referred to in this 
section, by deleting it in its entirety. However, 
pursuant to § 50-6-101, as amended by Acts 
20138, ch. 289, § 3, effective July 1, 2014, all 
claims having a date of injury prior to July 1, 
2014, shall be governed by prior law. Thus, 
§ 50-6-206 remains in effect as to injuries oc- 
curring prior to July 1, 2014. 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator” for 
“commissioner” in (f) and (g), and substituted 
“administrator’s” for “commissioner’s” in 
(g)(1)(A); and in the middle of (g) substituted 
“alternative dispute resolution” for “benefit re- 
view conference”. 

The 2013 amendment by ch. 289, effective 
July 1, 2014, added (a)(5) and (6); and deleted 
(b) which read: “(b)(1)(A) In cases where the 
injured employee has received or will receive a 
workers’ compensation award or awards for 
permanent disability to the body as a whole, 
and the combination of the awards equals or 
exceeds one hundred percent (100%) perma- 
nent disability to the body as a whole, the 
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employee shall not be entitled to receive from 
the employer or its insurance carrier any com- 
pensation for permanent disability to the body 
as a whole that would be in excess of one 
hundred percent (100%) permanent disability 
to the body as a whole, after combining awards. 

“(B) Benefits that may be due the employee 
for permanent disability to the body as a whole 
in excess of one hundred percent (100%) perma- 
nent disability to the body as a whole, after 
combining awards, shall be paid by the second 
injury fund. 

“(C) It is the intention of the general assem- 
bly that once an employee receives an award or 
awards for permanent disability to the body as 
a whole, and the awards total one hundred 
percent (100%) permanent disability, any per- 
manent disability compensation due for subse- 
quent compensable injuries to the body as a 
whole shall be paid by the second injury fund, 
instead of by the employer. 

“(D) The provisions of this subdivision (b)(1) 
shall apply only to injuries that arise on or 
before June 30, 2006, and shall have no appli- 
cability to injuries that arise on or after July 1, 
2006. 

“(2)(A) The burden of proving the existence of 
previous awards for permanent disability spe- 
cific to the body as a whole shall be on the party 
claiming compensation against the second in- 
jury fund. The provisions of this subdivision 
(b)(2)(A) shall apply only to injuries that arise 
on or before June 30, 2006, and shall have no 
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applicability to injuries that arise on or after 
July 1, 2006. 

“(B) Claims against the fund shall be made 
by either the injured employee or the employer 
in the manner prescribed in § 50-6-206. 

“(C) Nothing in this section shall relieve the 
employer or its insurance company of liability 
for other benefits that may be due the injured 
employee, including temporary benefits, medi- 
cal expenses and permanent benefits for inju- 
ries other than to the body as a whole, regard- 
less of whether the combination of workers’ 
compensation awards exceeds one hundred per- 
cent (100%) permanent disability.” 


Effective Dates. 

Acts 2018, ch. 282, § 10. July 1, 2014. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Cross-References. 

Epileptics, § 50-6-213. 

Inapplicability to claims filed against state, 
§ 9-8-307. 

Payment of penalties into second injury fund, 
§ 50-6-118. 


Section to Section References. 
This section is referred to in §§ 29-20-401, 
50-6-401. 


50-6-208. Subsequent permanent injury after sustaining previous permanent injury — 
Second injury fund — Disbursement — Pilot project for legal defense of 
administrator — Settlement authority. [Applicable to injuries occurring prior 


to July 1, 2014.] 


(a)(1) If an employee has previously sustained a permanent physical disability from any cause 
or origin and becomes permanently and totally disabled through a subsequent injury, the 
employee shall be entitled to compensation from the employee’s employer or the employer's 
insurance company only for the disability that would have resulted from the subsequent injury, 
and the previous injury shall not be considered in estimating the compensation to which the 
employee may be entitled under this chapter from the employer or the employer's insurance 
company; provided, that in addition to the compensation for a subsequent injury, and after 
completion of the payments for the subsequent injury, then the employee shall be paid the 
remainder of the compensation that would be due for the permanent total disability out of a 
special fund to be known as the second injury fund. 

(2) To receive benefits from the second injury fund, the injured employee must be the 
employee of an employer who has properly insured the employer's workers’ compensation 
liability or has qualified to operate under this chapter as a self-insurer, and the employer must 
establish that the employer had actual knowledge of the permanent and preexisting disability at 
the time that the employee was hired or at the time that the employee was retained in 
employment after the employer acquired knowledge, but in all cases prior to the subsequent 


injury. 
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(3) In determining the percentage of disability for which the second injury fund shall be liable, 
no previous physical impairment shall be considered unless the impairment was within the 
knowledge of the employer as prescribed in subdivision (a)(2). 

(4) Nothing in this section shall be construed to limit the employer's liability as provided by 
law for aggravation of preexisting conditions or disabilities in cases where recovery against the 
second injury fund is not applicable. 

(b)(1)(A) In cases where the injured employee has received or will receive a workers’ 
compensation award or awards for permanent disability to the body as a whole, and the 
combination of the awards equals or exceeds one hundred percent (100%) permanent 
disability to the body as a whole, the employee shall not be entitled to receive from the 
employer or its insurance carrier any compensation for permanent disability to the body as 
a whole that would be in excess of one hundred percent (100%) permanent disability to the 
body as a whole, after combining awards. 

(B) Benefits that may be due the employee for permanent disability to the body as a whole 
in excess of one hundred percent (100%) permanent disability to the body as a whole, after 
combining awards, shall be paid by the second injury fund. 

(C) It is the intention of the general assembly that once an employee receives an award 
or awards for permanent disability to the body as a whole, and the awards total one hundred 
percent (100%) permanent disability, any permanent disability compensation due for 
subsequent compensable injuries to the body as a whole shall be paid by the second injury 
fund, instead of by the employer. 

(D) This subdivision (b)(1) shall apply only to injuries that arise on or before June 30, 2006, 
and shall have no applicability to injuries that arise on or after July 1, 2006. 

(2)(A) The burden of proving the existence of previous awards for permanent disability 

specific to the body as a whole shall be on the party claiming compensation against the 

second injury fund. This subdivision (b)(2)(A) shall apply only to injuries that arise on or before 

June 30, 2006, and shall have no applicability to injuries that arise on or after July 1, 2006. 

(B) Claims against the fund shall be made by either the injured employee or the employer 
in the manner prescribed in § 50-6-206. 

(C) Nothing in this section shall relieve the employer or its insurance company of liability 
for other benefits that may be due the injured employee, including temporary benefits, medical 
expenses and permanent benefits for injuries other than to the body as a whole, regardless 
of whether the combination of workers’ compensation awards exceeds one hundred percent 
(100%) permanent disability. 

(c) A sum sufficient to provide the benefits of this section shall be allocated from the four 
percent (4%) premium tax imposed in § 50-6-401(b), subject to a maximum allocation of fifty 
percent (50%) of the premium tax collected. The sums shall be deposited in the second injury fund 
for distribution by the administrator of the division of workers’ compensation. 

(d) There is appropriated a sum sufficient to the second injury fund for payment of benefits 
provided in this section, pursuant to this section. The appropriation shall be allocated from and 
equal to an amount not greater than fifty percent (50%) of the revenues derived from the premium 
tax levied pursuant to § 50-6-401. 

(e) The sums collected by the administrator as provided in this section shall be deposited by 
the administrator in a special fund, which shall be termed the second injury fund, to be disbursed 
by the administrator only for the purposes stated in this section and shall not at any time be 
appropriated or diverted to any other purpose. The administrator shall not invest any moneys in the 
second injury fund in any other manner than is provided by the general laws of the state for 
investments of funds in the hands of the state treasurer. Disbursements from the fund shall be 
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made by the administrator only after receipt by the administrator of a certified copy of the court 
decree awarding compensation as provided in this section. Disbursements shall be made only in 
accordance with the decree. A copy of the decree awarding compensation from the second injury 
fund shall in all cases be filed with the division. 

(f) The commissioner, in consultation with the attorney general and reporter, shall prepare a plan 
for a pilot project using private legal counsel to defend the administrator in actions claiming 
compensation from the second injury fund pursuant to § 50-6-206. The plan shall include types of 
cases, approximate numbers of cases, proposed method of selection and other relevant matters. 
Any private legal counsel retained for these purposes shall be retained pursuant to § 8-6-106. 
Expenses relating to private legal counsel retained pursuant to this subsection (f) shall be paid from 
the second injury fund. 

(g)(1) Before any proposed settlement is considered final in cases involving benefits from the 


second injury fund under this section, it shall either: 
(A) Have the written approval of the commissioner or the commissioner's designee, in 


accordance with subdivision (g)(2); or 


(B) Have been approved in accordance with § 20-13-103. 
(2) The commissioner is authorized to settle certain second injury fund claims without the 
necessity of complying with § 20-13-103; provided, that the attorney general and reporter, with 
the written approval of the governor and the comptroller of the treasury, shall set specific limits 


and conditions on the settlement authority. 


(h) In order to require the second injury fund to participate in the benefit review conference, a 
party shall serve notice of potential liability on the fund. 
(i) “Party” or “parties,” as referenced in § 50-6-204(d)(5), shall include the second injury fund. 


History. 

Acts 1919, ch. 123, § 20; Shan. Supp., § 36084169; 
Code 1932, § 6871; Acts 1945, ch. 149, § 1; C. Supp. 
1950, § 6871; Acts 1961, ch. 26, § 2; 1973, ch. 379, § 10; 
1975, ch. 76, § 1; impl. am. Acts 1980, ch. 534, § 2; Acts 
1980, ch. 479, § 2; T.C.A. (orig. ed.), § 50-1027; Acts 
1983, ch. 217, §§ 3, 4; 1985, ch. 319, § 1; 1985, ch. 393, 
§§ 10, 22; 1989, ch. 238, § 1; 1996, ch. 944, § 15; 1997, 
ch. 533, § 4; 1999, ch. 520, § 41; 2001, ch. 366, § 1; 
2002, ch. 695, § 3; 2004, ch. 962, § 25; 2005, ch. 390, 
§§ 7, 15, 16; 2006, ch. 1014, § 1. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 


savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 


Cross-References. 
Epileptics, § 50-6-213. 
Inapplicability to claims filed against state, § 9-8-307. 
Payment of penalties into second injury fund, § 50-6- 
118. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, §§ 19, 40. 


Law Reviews. 

Tennessee’s Workers’ Compensation Second Injury 
Fund: Purpose and Practice, 34 U. Mem. L. Rev. 389 
(2004). 

Third-Party Liability and Adjustments Between Different 
Employers and Insurance Carriers in Tennessee (William J. 
Harbison), 16 Vand. L. Rev. 1113 (1963). 


Attorney General Opinions. 

Constitutionality of Acts 1991, ch. 509, § 41, item 16, 
OAG 91-78 (8/27/91). 

Appropriation for Second Injury Fund, OAG 91-79 
(8/27/91). 
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NOTES TO DECISIONS 


Analysis 


. In General. 

. Application of Section. 

. —Application of Subsection (a). 

. —Application of Subsection (b). 

. —Death Benefits Not Payable from Fund. 

. —Workers’ Compensation Awards.” 

. Purpose of Statute. 

. Funding. 

. Prior Permanent Injury Required. 

10. Previous Compensable Injury Not Required. 

11. Court Approval of Prior Awards. 

12. Last Injurious Injury Rule. 

13. Scope of Employer's Liability. 

14. Second Injury Constituting Total Permanent Disability. 

15. Pneumoconiosis. 

16. Preexisting Psychological Disorders. 

17. Claim Against Fund. 

18. Notice of Prior Permanent Disability. 

19. False Statements in Employment Applications. 

20. Period of Limitations. 

21. Joinder of Parties. 

22. Payments Out of Second Injury Fund. 

23. Computation of Compensation — Effect of Prior Injury. 

24. Computation of Compensation — Credit for Prior 
Payments. 

25. Apportionment of Benefits. 

26. Maximum Compensation. 

27. Rehabilitation. 


COON OAL WPM — 


1. In General. 

In summary, T.C.A. § 50-6-208 provides that when an 
employee has received or will receive a workers’ compen- 
sation award or awards for permanent disability to the body 
as a whole, and the combination of the awards equals or 
exceeds 100 percent permanent disability to the body as a 
whole, the awards are combined. The Second Injury Fund 
then becomes liable for any benefits due the employee in 
excess of 100 percent. Henson v. Lawrenceburg, 851 
S.W.2d 809, 1993 Tenn. LEXIS 147 (Tenn. 1993). 

In the limited context of determining the liability of the 
Second Injury Fund, the purpose of T.C.A. § 50-6-208 is 
accomplished by equating a prior scheduled-member award 
to a percentage of the body as a whole by reference to the 
American Medical Association guidelines. Henson v. Law- 
renceburg, 851 S.W.2d 809, 1993 Tenn. LEXIS 147 (Tenn. 
1993). 


2. Application of Section. 

This section is applicable only to situations where 
employee, after previously sustaining a permanent injury or 
loss, or loss of use of certain members, becomes perma- 
nently and totally incapacitated through the loss or loss of 
use of another member, and does not apply where total loss 
of a member is suffered after a partial loss of the same 
member was suffered in a previous accident. Tomes v. Gray 
& Dudley Co., 201 Tenn. 697, 301 S.W.2d 389, 1957 Tenn. 
LEXIS 353 (1957). 

In action seeking additional award under this section 
based on injury to back after previous injury alleged to have 
resulted in loss of use of leg, trial court did not err in 
overruling demurrer to petition based on contention that this 


section was inapplicable to back injuries because no 
mention is made of “the back” as “another member’ of the 
body. Stovall v. General Shoe Corp., 204 Tenn. 358, 321 
S.W.2d 559, 1959 Tenn. LEXIS 288 (1959). 

This section did not apply where employee who suffered 
back injury in the course of employment was able to 
perform her work to the satisfaction of her employer despite 
preexisting back condition, and employee’s compensation 
would not be reduced as a result of such preexisting 
condition. Laughlin Clinic, Inc. v. Henley, 208 Tenn. 252, 
345 S.W.2d 675, 1961 Tenn. LEXIS 418 (1961). 

Diabetes mellitus was not a previously sustained perma- 
nent disability so as to entitle employee to award from 
second injury fund upon loss of leg resulting from injury to 
ankle. Green v. Combustion Engineering, Inc., 217 Tenn. 
153, 395 S.W.2d 810, 1965 Tenn. LEXIS 528 (1965). 

In effect, this section renders the employer of a partially 
disabled employee liable only for the additional disability 
resulting from an accident during such employment and the 
employer is thus liable only for that disability which his 
employment of a disabled person may have occasioned 
with the “second injury fund” bearing the remaining liability 
from connection of two separate injuries which produce total 
permanent disability. Hedges Mfg. Co. v. Worley, 223 Tenn. 
102, 442 S$.W.2d 624, 1969 Tenn. LEXIS 393 (1969). 

Second injury to same foot as had been previously 
permanently injured did not fall within scope of second 
injury fund. Murray Oil Mfg. Co. v. Yarber, 223 Tenn. 404, 
446 $.W.2d 256, 1969 Tenn. LEXIS 426 (1969). 

If a plaintiff is totally (100 percent) disabled through a 
subsequent injury, then a 20 percent veteran’s administra- 
tion award would be considered in calculating the liability of 
the fund under subsection (a) of T.C.A. § 50-6-208, be- 
cause the veteran’s administration award meets the statu- 
tory language of “sustained a permanent physical disability 
from any cause or origin,” assuming the employer had 
actual knowledge of the disability; however, where plaintiff 
is not totally disabled, any recovery from the fund must 
necessarily come under subsection (b) of that section. Cox 
v. Martin Marietta Energy Systems, 832 S.W.2d 534, 1992 
Tenn. LEXIS 338 (Tenn. 1992). 

In order to decide whether a given case is covered by 
subsection (a) or subsection (b) of T.C.A. § 50-6-208, it is 
important for trial courts to make an explicit finding of fact 
regarding the extent of vocational disability attributable to 
the subsequent or last injury, without consideration of any 
prior injuries. Seals v. England/Corsair Upholstery Mfg. Co., 
984 S.W.2d 912, 1999 Tenn. LEXIS 5 (Tenn. 1999). 

An injured worker may meet the criteria under both 
T.C.A. § 50-6-208(a) and (b); when the facts satisfy the 
requirements of both subsections, courts should apply the 
one which produces a result more favorable to the employer 
since the goal of the Second Injury Fund statute is to 
encourage the hiring of injured workers by limiting employer 
liability. Bomely v. Mid-America Corp., 970 S.W.2d 929, 
1998 Tenn. LEXIS 298 (Tenn. 1998). 

Trial court erred in limiting the employer's liability for the 
employee’s permanent and total disability to 60 percent of 
400 weeks (an award of 240 weeks). The parties agreed 
that the trial court correctly determined that the employee 
had a permanent and total disability and that 60 percent of 
that disability was due to his injury in May 2000; as a result, 
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the trial court was required to hold that the employer was 
responsible for 60 percent of the employee’s permanent 
and total disability until he reached the age of eligibility for 
social security (an award of 401 weeks), and that the 
Tennessee Second Injury Fund was responsible for the 
remainder (an award of 268 weeks). Gray v. Cullom Mach., 
Tool & Die, Inc., 152 S.W.3d 439, 2004 Tenn. LEXIS 1116 
(Tenn. 2004). 

Because the evidence did not preponderate against the 
trial court’s conclusion that the employee’s permanent total 
disability was solely attributable to her fall, there was no 
basis upon which to apportion any amount of the award to 
the second injury fund. Eads v. Guideone Mut. Ins. Co., 197 
S.W.3d 737, 2006 Tenn. LEXIS 599 (Tenn. July 7, 2006). 


3. —Application of Subsection (a). 

If either one of the following requirements is lacking, 
subsection (a) of T.C.A. § 50-6-208 is to be applied, 
provided the employee becomes permanently and totally 
disabled by virtue of the subsequent injury and the 
knowledge requirement is satisfied: (1) Previous award of 
workers’ compensation for permanent disability to the body 
as a whole; or (2) The combined awards equal or exceed 
100 percent. Burris v. Cross Mountain Coal Co., 798 S.W.2d 
746, 1990 Tenn. LEXIS 410 (Tenn. 1990). 

Subsection (a) of T.C.A. § 50-6-208 applies whether or 
not the prior permanent disability was work-related or 
compensated under workers’ compensation laws. Burris v. 
Cross Mountain Coal Co., 798 S.W.2d 746, 1990 Tenn. 
LEXIS 410 (Tenn. 1990). 

Awards which have not been judicially approved are to 
be considered under subsection (a) of T.C.A. § 50-6-208, 
assuming all the requirements of that subsection are met. 
Hale v. CNA Ins. Cos., 799 S.W.2d 659, 1990 Tenn. LEXIS 
423 (Tenn. 1990). 

A veteran’s administration award is specifically covered 
under subsection (a) of T.C.A. § 50-6-208 “any cause or 
origin.” Cox v. Martin Marietta Energy Systems, 832 S.W.2d 
534, 1992 Tenn. LEXIS 338 (Tenn. 1992). . 

Under subsection (a) of T.C.A. § 50-6-208 the employer 
is liable only for the disability that would have resulted from 
the subsequent injury without consideration of the first. 
Minton v. State Industries, Inc., 825 S.W.2d 73, 1992 Tenn. 
LEXIS 129 (Tenn. 1992). 

Subsection (a) of T.C.A. § 50-6-208 can apply to 
scheduled members. Minton v. State Industries, Inc., 825 
S.W.2d 73, 1992 Tenn. LEXIS 129 (Tenn. 1992). 

Only the requirements of subsection (a) of T.C.A. 
§ 50-6-208 applied where the employee sustained perma- 
nent physical disability to his leg and a subsequent neck 
injury that rendered him permanently and totally disabled 
because, even if the award for the leg injury was converted 
to a body as a whole disability and added to the 50 percent 
permanent disability caused by the last injury, the sum of 
the combined awards was less than 100 percent. Perry v. 
Sentry Ins. Co., 938 S.W.2d 404, 1996 Tenn. LEXIS 811 
(Tenn. 1996). 

The Second Injury Fund is liable under T.C.A. § 50-6- 
208(a) if: (1) The employee has previously sustained a 
permanent physical disability from any cause or origin, 
either compensable or noncompensable; and (2) The 
employee becomes permanently and totally disabled as the 
result of a subsequent compensable injury. Bomely v. 
Mid-America Corp., 970 S.W.2d 929, 1998 Tenn. LEXIS 298 
(Tenn. 1998). 
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The trial court correctly recognized that the facts satisfied 
the requirements of T.C.A. § 50-6-208(a) where the em- 
ployee had sustained prior injuries which caused permanent 
disability and he subsequently became permanently and 
totally disabled as a result of the compensable injury at 
issue. Bomely v. Mid-America Corp., 970 S.W.2d 929, 1998 
Tenn. LEXIS 298 (Tenn. 1998). 

The trial court correctly apportioned 10 percent of a 
permanent and total disability award to employer to reflect 
disability resulting from the last compensable injury. Hill v. 
CNA Ins. Co., 985 S.W.2d 959, 1999 Tenn. LEXIS 7 (Tenn. 
1999), rehearing denied, — S.W.3d —, 1999 Tenn. LEXIS 
125 (Tenn. Mar. 8, 1999). 


4, —Application of Subsection (b). 

Subsection (b) of T.C.A. § 50-6-208 applies when an 
employee has received or will receive a workers’ compen- 
sation award or awards for permanent disability to the body 
as a whole and the combination of the awards equals or 
exceeds 100 percent permanent disability to the body as a 
whole. Burris v. Cross Mountain Coal Co., 798 S.W.2d 746, 
1990 Tenn. LEXIS 410 (Tenn. 1990). 

Where a second injury resulted in 100 percent perma- 
nent disability to the body as a whole, subsection (b) of 
T.C.A. § 50-6-208 applied because there had been a prior 
workers’ compensation award of 20 percent permanent 
disability to the body as a whole and the combination of the 
awards (20 percent and 100 percent) was in “excess” of 100 
percent, and the employer was thus liable for 80 percent 
and the second injury fund liable for 20 percent. Sims v. 
Bituminous Casualty Corp., 798 S.W.2d 751, 1990 Tenn. 
LEXIS 409 (Tenn. 1990). 

Subsection (b) of T.C.A. § 50-6-208 does not apply 
where the injury is not to the body as a whole. Minton v. 
State Industries, Inc., 825 S.W.2d 73, 1992 Tenn. LEXIS 
129 (Tenn. 1992). 

Where a worker had two prior workers’ compensation 
awards for permanent disability to the body as a whole 
which totaled 100 percent, the trial court correctly appor- 
tioned the award of 100 percent total disability to the second 
injury fund. Hill v. Eagle Bend Mfg., 942 S.W.2d 483, 1997 
Tenn. LEXIS 170 (Tenn. 1997). 

The employee did not met the requirements of T.C.A. 
§ 50-6-208(b) of having received awards for permanent 
disability which equal or exceed 100 percent where the 
employee had received prior workers’ compensation 
awards totaling 35 percent permanent disability to the whole 
body prior to the last work-related injury at issue and he was 
found to have sustained a 20 percent permanent disability 
as a result of that last injury. Bomely v. Mid-America Corp., 
970 S.W.2d 929, 1998 Tenn. LEXIS 298 (Tenn. 1998). 

An employee will meet the requirements for recovery 
under T.C.A. § 50-6-208(b) if the employee has received or 
will receive workers’ compensation awards, including the 
last one, for permanent disability to the whole body which 
exceed 100 percent when combined. Bomely v. Mid- 
America Corp., 970 S.W.2d 929, 1998 Tenn. LEXIS 298 
(Tenn. 1998). 


5. —Death Benefits Not Payable from Fund. 

The Second Injury Fund is not liable for the payment of 
benefits to dependents in death cases; subsection (b) of 
T.C.A. § 50-6-208 specifically applies only to permanent 
disability compensation due to an employee for subsequent 
compensable injuries to the body as a whole and there is no 
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provision in that section for the payment of benefits to 
dependents of deceased employees. Delashmit v. City of 
Covington, 889 S.W.2d 206, 1994 Tenn. LEXIS 331 (Tenn. 
1994). 


6. —“Workers’ Compensation Awards.” 

The language “workers’ compensation awards” con- 
tained in subsection (b) of T.C.A. § 50-6-208 is to be 
equaled with workers’ compensation settlements that have 
been judicially approved as provided for in T.C.A. § 50-6- 
206. Hale v. CNA Ins. Cos., 799 S.W.2d 659, 1990 Tenn. 
LEXIS 423 (Tenn. 1990). 


7. Purpose of Statute. 

The purpose of this section is to encourage employers to 
hire workers with existing handicaps which would impair 
their competitive positions as job seekers. E. |. Dupont De 
Nemours & Co. v. Friar, 218 Tenn. 554, 404 S.W.2d 518, 
1966 Tenn. LEXIS 588 (1966); U. S. Pipe & Foundry Co. v. 
Caraway, 546 S.W.2d 215, 1977 Tenn. LEXIS 516 (Tenn. 
1977); Arnold v. Tyson Foods, Inc., 614 S.W.2d 43, 1981 
Tenn. LEXIS 428 (Tenn. 1981); Brown v. John Martin 
Constr. Co., 642 $.W.2d 145, 1982 Tenn. LEXIS 365 (Tenn. 
1982); Minton v. State Industries, Inc., 825 S.W.2d 73, 1992 
Tenn. LEXIS 129 (Tenn. 1992). 

The basic purpose of the second injury fund is to 
encourage the employment of persons with permanent 
physical disability by limiting to some extent the employer's 
workers’ compensation liability. Burris v. Cross Mountain 
Coal Co., 798 S.W.2d 746, 1990 Tenn. LEXIS 410 (Tenn. 
1990). 

The objective of the legislation creating the second injury 
fund is to limit the liability exposure of the employer by 
holding it responsible only for the employee’s first 100% of 
workers’ compensation disability, thereby encouraging the 
employment of injured workers. Reagan v. American Poli- 
cyholders’ Ins. Co., 842 S.W.2d 249, 1992 Tenn. LEXIS 572 
(Tenn. 1992), rehearing denied, — S.W.2d —, 1992 Tenn. 
LEXIS 629 (Tenn. Nov. 30, 1992); Caudill v. Consolidation 
Coal Co., 910 S.W.2d 417, 1995 Tenn. LEXIS 695 (Tenn. 
Special Workers’ Comp. App. Panel 1995). 

The public policy reasons underlying the enactment of 
the Second Injury Fund is to encourage employers to hire 
people who have previously sustained disabling injuries. 
Bryant v. Genco Stamping & Mfg. Co., 33 S.W.3d 761, 2000 
Tenn. LEXIS 684 (Tenn. 2000). 


8. Funding. 

Statutes providing for funding of the second injury fund 
did not guarantee to eligible claimants that the fund would 
not be underfunded. Brock v. McWherter, 94 F.3d 242, 1996 
FED App. 286P, 1996 U.S. App. LEXIS 22386 (6th Cir. 
Tenn. 1996). 


9. Prior Permanent Injury Required. 

In order to sustain a claim under this section, the 
employee must prove that he sustained a previous perma- 
nent disability and that as a result of a second injury he has 
become permanently and totally disabled. Davis v. Alexan- 
der, 213 Tenn. 131, 372 S.W.2d 769, 1963 Tenn. LEXIS 475 
(1963). 

Employee who averred that upon return to work after his 
first injury he was able to perform his regular assigned work 
without difficulty negatived element of prior permanent 
disability and was not entitled to recover from second injury 
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fund. Davis v. Alexander, 213 Tenn. 131, 372 S.W.2d 769, 
1963 Tenn. LEXIS 475 (1963). 

Previous permanent disability must be one capable of 
supporting an award under the statute before recovery can 
be sustained from second injury fund. Green v. Combustion 
Engineering, Inc., 217 Tenn. 153, 395 S.W.2d 810, 1965 
Tenn. LEXIS 528 (1965); E. |. Dupont De Nemours & Co. v. 
Friar, 218 Tenn. 554, 404 S.W.2d 518, 1966 Tenn. LEXIS 
588 (1966). 

In order to sustain a claim under second injury fund, 
employee was required to prove that he had sustained a 
previous permanent disability and that as a result of a 
second injury he became permanently and totally disabled. 
Murray Oil Mfg. Co. v. Yarber, 223 Tenn. 404, 446 S.W.2d 
256, 1969 Tenn. LEXIS 426 (1969). 

In order for this section to apply, the first injury need not 
be an industrially compensable one and it only is necessary 
to establish that such injury constituted a permanent 
disability. Murray Oil Mfg. Co. v. Yarber, 223 Tenn. 404, 446 
S.W.2d 256, 1969 Tenn. LEXIS 426 (1969). 


10. Previous Compensable Injury Not Required. 

Unlike subsection (b) of T.C.A. § 50-6-208, there is 
nothing in subsection (a) of T.C.A. § 50-6-208, explicit or 
implicit, to suggest a requirement that the employee has 
sustained a previous compensable injury. Whiteside v. 
Morrison, Inc., 799 S.W.2d 213, 1990 Tenn. LEXIS 424 
(Tenn. 1990). 


11. Court Approval of Prior Awards. 

Prior awards must be court approved before such 
awards may be considered in determining the respective 
liability of the employer and the second injury fund under 
subsection (b) of T.C.A. § 50-6-208. Hale v. CNA Ins. Cos., 
799 S.W.2d 659, 1990 Tenn. LEXIS 423 (Tenn. 1990); 
Huddleston v. Hartford Accident & Indem. Co., 858 S.W.2d 
315, 1993 Tenn. LEXIS 254 (Tenn. 1993). 

Nothing in the express language of subsection (b) of 
T.C.A. § 50-6-208, authorizing judicial consideration of a 
prior “workers’ compensation award or awards for perma- 
nent disability to the body as a whole,” would restrict 
Tennessee courts from recognizing valid and enforceable 
out-of-state awards that are the functional equivalent of 
court-approved in-state awards. Huddleston v. Hartford 
Accident & Indem. Co., 858 S.W.2d 315, 1993 Tenn. LEXIS 
254 (Tenn. 1993). 


12. Last Injurious Injury Rule. 

The last injurious injury rule is not applicable where 
separate suits are filed for each injury and where, prior to 
the second injury, there has been an assessment of 
permanent disability properly attributable to the first injury. 
Riley v. INA/Aetna Ins. Co., 825 S.W.2d 80, 1992 Tenn. 
LEXIS 536 (Tenn. 1992). 


13. Scope of Employer’s Liability. 

Regardless of the employee’s history concerning work- 
related injuries, the employer will only be responsible for the 
employee’s first 100 percent workers’ compensation disabil- 
ity to the body as a whole and the second injury fund will be 
responsible for any benefits in excess thereof. Burris v. 
Cross Mountain Coal Co., 798 S.W.2d 746, 1990 Tenn. 
LEXIS 410 (Tenn. 1990). 

There is no statutory or equitable basis for using 400 
weeks as the basis of apportionment under T.C.A. §§ 50- 
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6-207(4)(A)(i) and 50-6-208, notwithstanding the argument 
that if an employer's liability is not limited to a percentage 
of 400 weeks, some employers might resist hiring young 
workers with disabilities in light of the legislation extending 
benefits to age 65 for permanent total disability; an 
employer's liability should be calculated based upon the 
total amount of benefits awarded to age 65. Bomely v. 
Mid-America Corp., 970 S.W.2d 929, 1998 Tenn. LEXIS 298 
(Tenn. 1998). 


14. Second Injury Constituting Total Permanent Dis- 
ability. 

Where employee who had sustained prior permanent 
disability in amount of 46.125 percent sustained total 
permanent disability from silicosis in percentage terms of 
100 percent without considering the prior permanent dis- 
ability, employer was liable for full amount of the disability 
from silicosis and no benefits were due from second injury 
fund. Church v. N.B.C. Co., 224 Tenn. 658, 461 S.W.2d 387, 
1970 Tenn. LEXIS 370 (1970). 


15. Pneumoconiosis. 

Inasmuch as §§ 50-6-302 and 50-6-303 incorporated 
into Tennessee law that portion of 30 U.S.C. §§ 901, 902, 
921-925, 931-941 and 951, cited as the Black Lung Benefits 
Act of 1972, which concerns coal workers’ pneumoconiosis, 
pneumoconiosis is not an “injury” or “the loss of use of 
another member’ within the meaning of this section. Moore 
v. Old Republic Ins. Co., 512 S.W.2d 564, 1974 Tenn. 
LEXIS 489 (Tenn. 1974). 


16. Preexisting Psychological Disorders. 

The legislature’s consistent use of the term “physical” to 
modify the terms “previous disability” and “previous impair- 
ment” makes clear the legislature’s intent to expressly 
exclude preexisting psychological disorders. Bryant v. 
Genco Stamping & Mfg. Co., 33 S.W.3d 761, 2000 Tenn. 
LEXIS 684 (Tenn. 2000). 


17. Claim Against Fund. 

An employee’s claim against the Second Injury Fund is 
to be litigated at the same time as the employee's claim 
against his employer. Farr v. Head, 811 S.W.2d 894, 1991 
Tenn. LEXIS 244 (Tenn. 1991). 

The Second Injury fund is liable under T.C.A. § 50-6- 
208(a) if: (1) The employee has previously substained a 
permanent physical disability from any cause or origin either 
compensable or noncompensable; and (2) The emplyee 
becomes permanently and totally disabled as a result of the 
subsequent injury. Scales v. City of Oak Ridge, 53 S.W.3d 
649, 2001 Tenn. LEXIS 618 (Tenn. 2001). 

The responsibility of timely raising a claim against the 
Second Injury Fund falls upon the employee, not the 
employer, and the employee’s failure to assert such a claim 
does not foreclose an employer from claiming the benefit of 
limited liability. Hollingsworth v. S & W Pallet Co., 74 S.W.3d 
347, 2002 Tenn. LEXIS 213 (Tenn. 2002). 

Employee's failure to assert a claim against the Second 
Injury Fund should not bar the employer from receiving the 
benefits bestowed by T.C.A. § 50-6-208, even though the 
employer raised the issue of preexisting disability after the 
limitations period expired; thus, the trial court properly 
limited the employer's liability to the 40 percent disability 
allocated to the employee’s second heart attack. Hollings- 
worth v. S & W Pallet Co., 74 S.W.3d 347, 2002 Tenn. 
LEXIS 213 (Tenn. 2002). 
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18. Notice of Prior Permanent Disability. 

An employer was not required to have notice or knowl- 
edge at the time of hiring that the employee had a 
permanent disability. Strong v. Insurance Co. of North 
America, 490 S.W.2d 162, 1973 Tenn. LEXIS 515 (Tenn. 
1973). 

Requirement that employer establish by written records 
his prior knowledge of employee’s preexisting impairment 
was satisfied where personnel file contained detailed 
medical history of employee. U. S. Pipe & Foundry Co. v. 
Caraway, 546 S.W.2d 215, 1977 Tenn. LEXIS 516 (Tenn. 
1977). 

T.C.A. § 50-6-208 does not specify the nature or type of 
written records which are sufficient to meet its require- 
ments. The section does however require some written 
record of the employers knowledge of the preexisting 
physical impairment. Arnold v. Tyson Foods, Inc., 614 
S.W.2d 43, 1981 Tenn. LEXIS 428 (Tenn. 1981). 

Where the only written record pertaining to plaintiffs 
health and physical condition prior to the injury was 
plaintiff's employment application which, although it con- 
tained a “personal health history” section, made absolutely 
no reference to any permanent and preexisting physical 
impairment, employer had failed to comply with the statu- 
tory requirements of the second injury fund, even though 
the employer had actual knowledge of the employee's 
patently visible handicap at the time of -hiring. Arnold v. 
Tyson Foods, Inc., 614 S.W.2d 43, 1981 Tenn. LEXIS 428 
(Tenn. 1981). 

An employee-supervisor’s knowledge of his own prior 
disability cannot be imputed to the employer to satisfy the 
“written record” requirement of T.C.A. § 50-6-208. Brown v. 
John Martin Constr. Co., 642 S.W.2d 145, 1982 Tenn. 
LEXIS 365 (Tenn. 1982). 

Subsection (a) of T.C.A. § 50-6-208 requires the em- 
ployer to have had actual knowledge of the preexisting 
permanent physical disability prior to the subsequent injury. 
Burris v. Cross Mountain Coal Co., 798 S.W.2d 746, 1990 
Tenn. LEXIS 410 (Tenn. 1990). 

Subsection (a) of T.C.A. § 50-6-208 does not require the 
employer to be fully aware of all underlying medical causes 
of disability, but merely requires that the employer be aware 
that such a disability exists. Whiteside v. Morrison, Inc., 799 
S.W.2d 213, 1990 Tenn. LEXIS 424 (Tenn. 1990). 


19. False Statements in Employment Applications. 

Before a false statement in an employment application 
will bar benefits, the employee must have knowingly and 
willfully made false representation as to his physical 
condition, the employer must have relied upon the false 
representation, this reliance must have been a substantial 
factor in the hiring and there must have been a causal 
connection between the false representation and the injury. 
Federal Copper & Aluminum Co. v. Dickey, 493 S.W.2d 463, 
1973 Tenn. LEXIS 503 (Tenn. 1973); Laminite Plastics Mfg. 
Co. v. Greene, 561 S.W.2d 458, 1978 Tenn. LEXIS 583 
(Tenn. 1978). 

Where the employer, knowing the applicant to be 
uneducated, did not inquire about applicant's medical 
history when accepting an application, which had been 
completed by another person and was unsigned, the 
applicant was not denied compensation on the ground that 
medical history given in his application was false. Laminite 
Plastics Mfg. Co. v. Greene, 561 S.W.2d 458, 1978 Tenn. 
LEXIS 583 (Tenn. 1978). 


409 


Where employee admittedly misrepresented her prior 
medical history on employment application, knowledge of 
the medical history by another employee engaged in 
conspiracy to conceal the medical history cannot be 
imputed to the employer. Foster v. ESIS, Inc., 563 S.W.2d 
180, 1978 Tenn. LEXIS 530 (Tenn. 1978). 


20. Period of Limitations. 

The statute of limitations as set forth in the workers’ 
compensation act is applicable to all benefits under the act 
including claims against the second injury fund. Travelers 
Ins. Co. v. Austin, 521 S.W.2d 783, 1975 Tenn. LEXIS 695 
(Tenn. 1975). 

By placing the second injury fund into the workers’ 
compensation act and remaining silent as to the time in 
which a claim against the fund is to be filed, while at the 
same time expressing the intent that the claim against the 
fund is to be tried with the employee’s claim against his 
employer, the general assembly intended the time limitation 
on filing a workers’ compensation claim against the em- 
ployer to be equally applicable to a claim against the 
second injury fund. Travelers Ins. Co. v. Austin, 521 S.W.2d 
783, 1975 Tenn. LEXIS 695 (Tenn. 1975). 

An action against the Second Injury Fund under subsec- 
tion (a) of T.C.A. § 50-6-208 must be commenced within 
one year after the occurrence of the injury, as required by 
T.C.A. § 50-6-224(1) (now § 50-6-224(a)(1)) or, if the 
employer has made voluntary payment of compensation 
benefits within that period, within one year after the 
cessation of benefits as required by T.C.A. § 50-6-203. 
Pearson v. Day Int'l, 951 S.W.2d 375, 1996 Tenn. LEXIS 
464 (Tenn. Special Workers’ Comp. App. Panel 1996). 


21. Joinder of Parties. 

An employee’s claim against the second injury fund is to 
be litigated at the same time as his claim against his 
employer. Travelers Ins. Co. v. Austin, 521 S$.W.2d 783, 
1975 Tenn. LEXIS 695 (Tenn. 1975). 


22. Payments Out of Second Injury Fund. 

Where claimant who in early childhood became blind in 
left eye subsequently sustained injury during his employ- 
ment which resulted in loss of right eye, balance due for 
total and permanent disability after payment by employer for 
injury to right eye was payable out of second injury fund. 
Giles County v. Rainey, 195 Tenn. 239, 258 S.W.2d 774, 
1953 Tenn. LEXIS 329 (1953). 

lf the employer knew of a preexisting physical condition 
of the employee which detracted from the employee’s 
competitiveness in the job market and hired him in spite of 
such condition, the second injury fund would be liable if the 
second injury rendered the employee totally disabled. E. |. 
Dupont De Nemours & Co. v. Friar, 218 Tenn. 554, 404 
S.W.2d 518, 1966 Tenn. LEXIS 588 (1966). 

Employer which was unaware of employee’s preexisting 
disability from spondylolisthesis at time of hiring employee 
was liable for full amount of compensation award because 
of accident resulting in permanent disability of employee, 
and second injury fund was not liable for any part of the 
award. E. |. Dupont De Nemours & Co. v. Friar, 218 Tenn. 
554, 404 S.W.2d 518, 1966 Tenn. LEXIS 588 (1966). 

Where preexisting physical disability is not one which 
even a layman would label patent, the presumption will be 
that the employer was unaware of such condition and 
second injury fund will not be liable where second injury 
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renders employee totally disabled unless employer sustains 
the burden of showing knowledge of the preexisting injury at 
the time of hiring. E. |. Dupont De Nemours & Co. v. Friar, 
218 Tenn. 554, 404 S.W.2d 518, 1966 Tenn. LEXIS 588 
(1966). 

Where employee who had suffered back injury had 
previously been awarded ratings of 25 percent and 10 
percent permanent partial disability for two previous injuries 
and there was no evidence, medical or otherwise, that the 
injuries were greater, evidence did not support finding that 
second injury fund was liable for 50 percent of award for 
back injury and assignment of error that fund was liable for 
no more than 35 percent would be sustained. Bland Casket 
Co. v. Davenport, 221 Tenn. 492, 427 S.W.2d 839, 1968 
Tenn. LEXIS 479 (1968). 

Separate injuries to separate parts of the same member 
are not injuries to “another member’ within the meaning of 
this section so as to entitle employee to payments from 
second injury fund. Campbell v. Travelers Ins. Co., 482 
S.W.2d 779, 1972 Tenn. LEXIS 359 (Tenn. 1972). 

Second injury fund was not liable for pneumoconiosis 
which caused permanent and total disability of miner, 
though miner had suffered a previous disability while 
working for another employer, where medical testimony 
sustained conclusion that he was totally disabled indepen- 
dent of any prior disability. McKamey v. Pee Wee Mining 
Co., 498 S.W.2d 94, 1973 Tenn. LEXIS 455 (Tenn. 1973). 

Where claimant was awarded permanent disability ben- 
efits totaling 122 percent to the body as a whole, the 
employer's insurer was liable for all unpaid temporary, total 
disability benefits and 53 percent of permanent disability 
benefits, and the second injury fund was liable for the final 
and remaining 22 percent of permanent disability benefits. 
Fink v. Caudle, 856 S.W.2d 952, 1993 Tenn. LEXIS 378 
(Tenn. 1993). 

The trial court did not err in determining that the plaintiff 
was entitled to seventy percent disability from the Second 
Injury Fund, where plaintiff was 100 percent disabled but 
some of his disability was found to be due to prior injuries 
and a congenital speech impediment. Cameron v. Kite 
Painting Co., 860 S.W.2d 41, 1993 Tenn. LEXIS 291 (Tenn. 
1993). 

Where liability is apportioned to the second injury fund, 
the payments by the fund do not begin until “after 
completion of the payments” by the employer. Perry v. 
Sentry Ins. Co., 938 S.W.2d 404, 1996 Tenn. LEXIS 811 
(Tenn. 1996). 


23. Computation of Compensation — Effect of Prior 
Injury. 

Trial court, in computing award for 25 percent permanent 
disability resulting from second accident, did not err in 
declining to take into consideration 25 percent permanent 
disability resulting from a previous accident. American 
Casualty Ins. Co. v. White, 207 Tenn. 294, 339 S.W.2d 15, 
1960 Tenn. LEXIS 458 (1960). 

Under the second injury statute, computation of an award 
is to be made on the basis of the statutory schedule without 
regard to the earlier injury. Hedges Mfg. Co. v. Worley, 223 
Tenn. 102, 442 S.W.2d 624, 1969 Tenn. LEXIS 393 (1969). 

The last successive employer or insurance carrier, taking 
the employee as he is found at the time of the accident, will 
be liable for the entire resulting disability, including all 
medical expenses arising from the disability and regardless 
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of any preexisting condition. Bennett v. Howard Johnsons 
Motor Lodge, 714 S.W.2d 273, 1986 Tenn. LEXIS 779 
(Tenn. 1986). 

Case was remanded where trial court did not properly 
calculate its apportionment of benefits between the city and 
the Second Injury Fund pursuant to subsections (a) and (b) 
of T.C.A. § 50-6-208 because it did not make a specific 
finding of fact regarding the extent of disability caused by 
employee's second injury without consideration of his prior 
injury. Under either T.C.A. 50-6-208(a) or (b), it is essential 
that the trial court determine the extent of disability resulting 
from the subsequent injury without consideration of the prior 
injury. Allen v. City of Gatlinburg, 36 S.W.3d 73, 2001 Tenn. 
LEXIS 57 (Tenn. 2001). 


24. Computation of Compensation — Credit for Prior 
Payments. 

Amounts paid out for temporary total disability benefits 
could not be credited to amounts payable for permanent 
total disability either by employer or by second injury fund. 
Hedges Mfg. Co. v. Worley, 223 Tenn. 102, 442 S.W.2d 624, 
1969 Tenn. LEXIS 393 (1969). 


25. Apportionment of Benefits. 

In the apportionment of disability benefits between the 
employer and the fund, the language “workers’ compensa- 
tion award or awards” does not include a veteran’s 
administration disability award. Cox v. Martin Marietta 
Energy Systems, 832 $.W.2d 534, 1992 Tenn. LEXIS 338 
(Tenn. 1992). 


26. Maximum Compensation. 

The limitation of maximum compensation provided by 
§ 50-6-205 applies to cases involving the second injury 
fund. Hedges Mfg. Co. v. Worley, 223 Tenn. 102, 442 
S.W.2d 624, 1969 Tenn. LEXIS 393 (1969). 

The 1985 amendment to subdivision (b)(2) of T.C.A. 
§ 50-6-208 does not authorize an exception to the maxi- 
mum total benefit limitation of T.C.A. § 50-6-102 so that an 
employee who has been awarded temporary total disability 
benefits and permanent total disability benefits can recover 
more than the statutory maximum. Smith v. Liberty Mut. Ins. 
Co., 762 S.W.2d 883, 1988 Tenn. LEXIS 266 (Tenn. 1988). 
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There is no requirement that an employer have knowl- 
edge of the prior workers’ compensation awards at the time, 
or during the time, of employment of the injured worker in 
order for the employer to take advantage of the limitation of 
an employer's liability described in subdivision (b)(1) of 
T.C.A. § 50-6-208. Sitz v. Goodyear Truck Tire Center, 762 
S.W.2d 886, 1988 Tenn. LEXIS 267 (Tenn. 1988). 

In cases involving the Second Injury Fund, an employer's 
liability for an award for permanent and total disability is not 
capped at 400 weeks where benefits are awarded to age 
65. Bomely v. Mid-America Corp., 970 S.W.2d 929, 1998 
Tenn. LEXIS 298 (Tenn. 1998). 


27. Rehabilitation. 

“Rehabilitation” does not refer to a clinically supervised 
rehabilitation program or to formal institutionalized retrain- 
ing. While this might be one form of rehabilitation, the term 
refers to an employee’s having the ability and willpower to 
return to work and to demonstrate the existence of 
substantial earning capacity despite his previous permanent 
total disability. Allkins v. Thomas Furniture Co., 762 S.W.2d 
557, 1988 Tenn. LEXIS 255 (Tenn. 1988). 

Nothing precludes an employee adjudged 100 percent 
permanently disabled from resuming employment if the 
employee is sufficiently rehabilitated. Burris v. Cross Moun- 
tain Coal Co., 798 S.W.2d 746, 1990 Tenn. LEXIS 410 
(Tenn. 1990). 

Employee who was permanently and totally disabled as 
provided for in T.C.A. § 50-6-207(4)(A)(i) was barred from 
receiving additional vocational disability benefits unless the 
employee could establish rehabilitation from the injury 
which caused the permanent and total disability, and this 
principle applied even though the employee temporarily 
returned to work following the first injury and suffered a 
subsequent work-related injury close in time; the employee 
was not entitled to an award of workers’ compensation 
benefits for her second injury because the evidence did not 
show that she was rehabilitated from the injury that resulted 
in the earlier award of permanent total disability. Turner v. 
Homecrest Corp., 226 S.W.3d 273, 2007 Tenn. LEXIS 369 
(Tenn. Apr. 26, 2007). 


50-6-209. Maximum compensation. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


(a) In all cases of permanent total disability of an employee covered by this 
chapter, sixty-six and two-thirds percent (6624%) of the average weekly wages 
shall be paid, subject to maximum compensation as follows: where there are or 
are not persons dependent upon each injured employee, the maximum weekly 


benefit per week. 


(b)(1) In all cases of death of an employee covered by this chapter, sixty-six 
and two-thirds percent (6624%) of the average weekly wages shall be paid in 
cases where the deceased employee leaves dependents, subject to the 


maximum weekly benefit. 


(2) In all cases of death of an employee covered by this chapter, and where 
the employee leaves no dependents, as provided in § 50-6-210, then the 
lump sum amount of twenty thousand dollars ($20,000) shall be paid to the 


estate of the deceased employee. 


(3) The total amount of compensation payable under this subsection (b) 


411 


WORKERS’ COMPENSATION LAW 


50-6-209 


shall not exceed the maximum total benefit exclusive of medical, hospital 


and funeral benefits. 


History. 

Acts 1923, ch. 84, § 1; Shan. Supp., 
§§ 3608a178, 3608a179; Acts 1927, ch. 40, § 1; 
mod. Code 1932, §§ 6879-6881; Acts 1941, ch. 
90, §§ 6, 7; 1947, ch. 139, §§ 7-9; 1949, ch. 277, 
§§ 4-6; C. Supp. 1950, §§ 6879-6881; Acts 
19538, ch. 111, §§ 3-5; 1955, ch. 182, §§ 6-8; 
1957, ch. 270, §§ 4-6; 1959, ch. 172, §§ 7-9; 
1963, ch. 362, § 1; 1965, ch. 158, § 1; 1967, ch. 
313, §§ 1, 2; 1969, ch. 196, §§ 1, 2; 1971, ch. 
134,.$8 1.2; 1973)-ch:/379,/$8 27, 8; 1974,’ ch. 
617, §§ 3-5; 1975, ch. 86, §§ 3-5; 1977, ch. 354, 
§§ 3-5; 1979, ch. 365, §§ 3-5; impl. am. Acts 
1980, ch. 534, § 1; Acts 1980, ch. 607, §§ 6-8; 
1980, ch. 650, § 2; 1981, ch. 333, §§ 6-8; 1982, 
ch. 880, §§ 6-8; T.C.A. (orig. ed.), §§ 50-1008, 
50-1010, 50-1011; Acts 1985, ch. 393, § 12; 
1999, ch. 404, § 1. 


Cross-References. 

Maximum compensation limits inapplicable, 
§ 50-6-303. 

National guard, awards in case of injury or 
death, § 58-1-230. 


Section to Section References. 
This section is referred to in §§ 50-6-204, 
50-6-303. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 658. 


Law Reviews.. 

Workmen’s Compensation — Subsequent Ac- 
cident Not a Direct and Natural Consequence 
of Disability, 30 Tenn. L. Rev. 322 (1963). 


NOTES TO DECISIONS 


Analysis 


. Application. 

Construction. 

—Maximum Weekly Benefit. 

. Jurisdiction of Federal Court. 

. Jurisdiction of Supreme Court. 
When Death Compensable. 


Pr ANRWNHE 


. Application. 

The limitation of this section applies to all 
cases of death of an employee covered by the 
Workers’ Compensation Law. Haynes v. Colum- 
bia Pictures Corp., 178 Tenn. 648, 162 S.W.2d 
383, 1941 Tenn. LEXIS 92 (1942). 

The maximum limitations on workers’ com- 
pensation benefits set forth in various sections 
of the Tennessee statutes are not applicable to 
persons suffering from coal workers’ pneumo- 
coniosis. Phillips v. Old Republic Ins. Co., 623 
S.W.2d 920, 1981 Tenn. LEXIS 502 (Tenn. 
1981). 


2. Construction. 

This section must be construed together with 
§ 50-6-210 fixing the maximum time during 
which payments may be made in such cases. 
Haynes v. Columbia Pictures Corp., 178 Tenn. 
648, 162 S.W.2d 383, 1941 Tenn. LEXIS 92 
(1942). 


3. —Maximum Weekly Benefit. 

In the case of an employee who died with 
dependents in February 1993, the “maximum 
weekly benefit” was determined based upon the 
employee’s average weekly wage; not until 
6624% of the employee’s average weekly wage 
equals or exceeds 78% of the state’s average 
weekly wage would that figure be used to 
determine the amount of compensation benefits 


payable to the dependents. Spencer v. Towson 
Moving & Storage, 922 S.W.2d 508, 1996 Tenn. 
LEXIS 306 (Tenn. 1996). 


4, Jurisdiction of Federal Court. 

Since the section creating liability for death 
benefits contemplates a single action for the 
determination of claimant’s right to benefits 
and a single judgment for the award granted, it 
matters not that the award when granted is 
payable in installments or that these install- 
ments may be terminated by certain contingen- 
cies before the total amount of the judgment is 
paid; thus a federal district court can have 
jurisdiction in a death benefit action under this 
statute. Aetna Casualty & Surety Co. v. Flow- 
ers, 330 U.S. 464, 67S. Ct. 798, 91 L. Ed. 1024, 
1947 U.S. LEXIS 2550 (1947). 


5. Jurisdiction of Supreme Court. 

Where judgment in workers’ compensation 
case was in favor of employee and employer 
appealed but pending such appeal employee 
died and the action was revived in the name of 
the administratrix, administratrix could not in 
the same proceeding, petition the supreme 
court for benefits to the surviving dependents 
since the jurisdiction of the supreme court is 
appellate only, and such petition was remanded 
to trial court for decision on merits. Oman 
Constr. Co. v. Bray, 583 S.W.2d 303, 1979 Tenn. 
LEXIS 450 (Tenn. 1979). 


6. When Death Compensable. 

Death of a worker is compensable if it is the 
result of injury or the injury substantially con- 
tributes thereto. Lenoir Car Works v. Hill, 163 
Tenn. 578, 44 S.W.2d 321, 1931 Tenn. LEXIS 
151 (1931). 
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50-6-210. Dependents — Compensation payments. [Applicable to inju- 
ries occurring on and after July 1, 2014.] 


(a) Persons Wholly Dependent. For the purposes of this chapter, the 
following persons shall be conclusively presumed to be wholly dependent: 

(1) A surviving spouse, unless it is shown that the surviving spouse was 
voluntarily living apart from the surviving spouse’s spouse at the time of 
injury; and 

(2) Children under sixteen (16) years of age. 

(b) Persons Prima Facie Dependent. Children between sixteen (16) and 
eighteen (18) years of age, or those over eighteen (18) years of age, if physically 
or mentally incapacitated from earning, shall prima facie be considered 
dependent. 

(c) Actual Dependents. Wife, husband, child, mother, father, grandparent, 
sister, brother, mother-in-law, father-in-law, who were wholly supported by the 
deceased employee at the time of death and for a reasonable period of time 
immediately prior to the time of death, shall be considered actual dependents, 
and payment of compensation shall be made in the order named. 

(d) Partial Dependents. Any member of a class named in subsection (c) 
who regularly derived part of the member’s support from the wages of the 
deceased employee at the time of death and for a reasonable period of time 
immediately prior to the time of death shall be considered a partial dependent, 
and payment of compensation shall be made to the dependents in the order 
named. 

(e) Compensation in Death Cases. In death cases, compensation payable 
to dependents shall be computed on the following basis, and shall be paid to the 
persons entitled to compensation, without administration: 

(1) Surviving Spouse and No Dependent Child. If the deceased 
employee leaves a surviving spouse and no dependent child, there shall be 
paid to the surviving spouse fifty percent (50%) of the average weekly wages 
of the deceased. 

(2) Surviving Spouse and Children. Ifthe deceased employee leaves a 
surviving spouse and one (1) or more dependent children, there shall be paid 
to the surviving spouse for the benefit of the surviving spouse and the child 
or children, sixty-six and two-thirds percent (6623%) of the average weekly 
wages of the deceased. 

(3) Surviving Spouse and Children, How Paid. In all cases where 
compensation is payable to a surviving spouse for the benefit of the surviving 
spouse and dependent child or children, the court shall have the power to 
determine in its discretion what portion of the compensation shall be applied 
for the benefit of any child or children, and may order the compensation paid 
to a guardian. 

(4) Remarriage of Surviving Spouse. Upon the remarriage of a sur- 
viving spouse, if there is no child of the deceased employee, the compensation 
shall terminate; but if there is a child or children under eighteen (18) years 
of age, or over eighteen (18) years of age if physically or mentally incapaci- 
tated from earning, from the time of the remarriage the child or children 
shall have status of orphan or orphans, and draw compensation accordingly, 
not, however, to exceed sixty-six and two-thirds percent (6624%) of the 
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average weekly wages of the deceased. 

(5) Dependent Orphans. If the deceased employee leaves one (1) de- 
pendent orphan, there shall be paid fifty percent (50%) of the average weekly 
wages of the deceased; if the deceased leaves two (2) or more dependent 
orphans, there shall be paid sixty-six and two-thirds percent (6673%) of the 
average weekly wages of the deceased. 

(6) Parent or Parents. If the deceased employee leaves no surviving 
spouse or child entitled to any payment under this section, but should leave 
a parent or parents, either or both of whom are wholly dependent on the 
deceased, there shall be paid, if only one (1) parent, twenty-five percent 
(25%) of the average weekly wages of the deceased to the parent, and if both 
parents, thirty-five percent (35%) of the average weekly wages of the 
deceased to the parents. 

(7) Grandparent, Brother, Sister, Mother-in-law or Father-in-law. 

If the deceased leaves no surviving spouse or dependent child or parent 
entitled to any payment under this section, but leaves a grandparent, 
brother, sister, mother-in-law or father-in-law wholly dependent upon the 
deceased for support, there shall be paid to the dependent, if only one (1), 
twenty percent (20%) of the average weekly wages of the deceased, or, if more 
than one (1), twenty-five percent (25%) of the average weekly wages of the 
deceased, divided between them or among them share and share alike. 

(8) Compensation to Dependents to Cease upon Death or 
Marriage. If compensation is being paid under this chapter to any depen- 
dent, the compensation shall cease, upon the death or marriage of the 
dependent, unless otherwise provided in this section. 

(9) Partial Dependents to Receive Proportion. Partial dependents 
shall be entitled to receive only that proportion of the benefits provided for 
actual dependents that the average amount of the wages regularly contrib- 
uted by the deceased to the partial dependent at the time of, and for a 
reasonable time immediately prior to, the injury, bore to the total income of 
the dependent during the same time. 

(10) Maximum and Minimum Compensation. The compensation pay- 
able in case of death to persons wholly dependent shall be subject to the 
maximum weekly benefit and minimum weekly benefit; provided, that if at 
the time of injury the employee receives wages of less than the minimum 
weekly benefit, the compensation shall be the full amount of the wages a 
week, but in no event shall the compensation payable under this provision be 
less than the minimum weekly benefit. The compensation payable to partial 
dependents shall be subject to the same maximum and minimum specified in 
this subdivision (e)(10); provided, that if the income loss of the partial 
dependents by the death is less than the minimum weekly benefit, then the 
dependents shall receive the full amount of the income loss. This compen- 
sation shall be paid during dependency not to exceed the maximum total 
benefit, payments to be paid at the intervals when the wage was payable, as 
nearly as may be. 

(11) Orphans and Other Children. In computing and paying compen- 
sation to orphans or other children, in all cases, only those under eighteen 
(18) years of age, or those over eighteen (18) years of age who are physically 
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or mentally incapacitated from earning, shall be included, the former to 
receive compensation only during the time they are under eighteen (18) 
years of age, the latter only for the time they are so incapacitated. If the 
dependent is attending a recognized educational institution, benefits shall 
be paid until twenty-two (22) years of age. 

(12) Actual Dependents. Actual dependents shall be entitled to take 
compensation in the order named in subsection (c), until sixty-six and 
two-thirds percent (66 24%) of the monthly wages of the deceased during the 
time specified in this chapter have been exhausted, but the total compensa- 
tion to be paid to all actual dependents of a deceased employee shall not 
exceed in the aggregate the maximum weekly benefit. 

(13) Dependency Status Not Affected by Certain Assistance 
Payments. Sums distributed under the Employment Security Law, com- 
piled in chapter 7 of this title; the Old-Age Assistance Law, compiled in title 
71, chapter 2, part 2; the Aid to Dependent Children Law, compiled in title 
71, chapter 3, part 1; Aid to Blind Law, compiled in title 71, chapter 4, part 
1; the federal Social Security Act, compiled in 42 U.S.C. § 301 et seq., or any 
other public assistance distributed by the United States government, the 
state, or any county or municipality of the state, shall not be considered 
income within the meaning of this law and shall not affect the status or 
compensation of any person entitled to benefits as provided in this chapter. 
(f)(1)(A) If compensation is payable due to the death of an employee under 

this chapter, and the decedent leaves an alien dependent or dependents 

residing outside of the United States, a workers’ compensation mediator is 
authorized to conduct alternative dispute resolution proceedings to at- 
tempt to resolve the issues; provided, that a representative or represen- 
tatives of the employer and a duly authorized representative or represen- 
tatives of the consul or other representative of the foreign country in which 

the dependent or dependents reside are present. If the parties reach a 

settlement agreement, the administrator or administrator’s designee is 

authorized to approve the settlement, and the order of the administrator 

or the administrator’s designee shall be entitled to the same standing as a 

judgment of a court of record for all purposes. If the parties are unable to 

reach an agreement, the employer or employee’s representative may seek 
relief pursuant to § 50-6-239 following the issuance of a dispute certifica- 
tion notice. 

(B) The administrator, or administrator’s designee, or the court shall 
order payment of any compensation due from the employer to be made to 
the duly accredited consular officer of the country where the beneficiaries 
are citizens. The consular officer or the consular officer’s representative 
shall be fully authorized and empowered by this law to settle all claims for 
compensation and to receive the compensation for distribution to the 
persons entitled to the compensation. 

(2) The distribution of funds in cases described in subdivision (f)(1)(A) 
shall be made only upon the order of the administrator, the administrator’s 
designee, or the court that heard the matter. If required to do so by the 
administrator, the administrator’s designee, or the court, the consular officer 
or the consular officer’s representative shall execute a good and sufficient 
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bond to be approved by the administrator, the administrator’s designee, or 
the court, conditioned upon the faithful accounting of the moneys so received 
by the consular officer or the consular officer’s representative. Before the 
bond is discharged, a verified statement of receipts and disbursements of the 
moneys shall be made and filed with the administrator or the court, as 
appropriate. 

(3) The consular officer or the consular officer’s representative shall, 
before receiving the first payment of the compensation, and at reasonable 
times thereafter, upon the request of the employer, furnish to the employer 
a sworn statement containing a list of the dependents with the name, age, 
residence, extent of dependency and relation to the deceased of each 


dependent. 


History. 

Acts 1919, ch. 123, § 30;'1923; ch. 84, § 1; 
Shan. Supp., § 3608a181; Acts 1927, ch. 40, 
§ 3; Code 1932, § 6883; Acts 1941, ch. 90, § 8; 
1943, ch. 110, § 1; 1947, ch. 139, § 10; 1949, ch. 
277, § 7; C. Supp. 1950, § 6883; Acts 1953, ch. 
111, § 6; 1955, ch. 182, §§ 9-16; 1957, ch. 270, 
§§ 7, 8; 1959, ch. 172, §§ 10, 11; 1963, ch. 362, 
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1969, ch. 196, §§ 1, 2; 1971, ch. 134, §§ 1, 2, 4; 
1972, ch. 699, § 3; 1973, ch. 379, § 9; 1974, ch. 
617, §§ 6, 7; 1975, ch. 86, §§ 6, 7; 1977, ch. 354, 
§ 6; 1979, ch. 365, § 6; 1979, ch. 370, § 1; impl. 
am. Acts 1980, ch. 534, § 1; Acts 1980, ch. 607, 
§§ 9, 10, 11; 1981, ch. 333, §§ 9, 10; 1982, ch. 
880, §§ 9, 10; T.C.A. (orig. ed.), § 50-1013; Acts 
1985, ch. 393, § 13; 2013, ch. 289, § 56. 


Compiler’s Notes. 
Acts 2013, ch. 289, § 103 provided that the 
act, which added subsection (f), shall be known 


and may be cited as the “Workers’ Compensa- 
tion Reform Act of 2013.” 


Amendments. 
The 2013 amendment, effective July 1, 2014, 
added (f). 


Effective Dates. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Cross-References. 
Maximum compensation limits inapplicable, 
§ 50-6-303. 


Section to Section References. 
This section is referred to in §§ 50-6-209, 
50-6-221, 50-6-226, 50-6-303. 


50-6-210. Dependents — Compensation payments. [Applicable to injuries occurring prior to 
July 1, 2014.] 


(a) Persons Wholly Dependent. For the purposes of this chapter, the following persons shall 
be conclusively presumed to be wholly dependent: 

(1) A surviving spouse, unless it is shown that the surviving spouse was voluntarily living 
apart from the surviving spouse’s spouse at the time of injury; and 
(2) Children under sixteen (16) years of age. 

(b) Persons Prima Facie Dependent. Children between sixteen (16) and eighteen (18) years 
of age, or those over eighteen (18) years of age, if physically or mentally incapacitated from 
earning, shall prima facie be considered dependent. 

(c) Actual Dependents. Wife, husband, child, mother, father, grandparent, sister, brother, 
mother-in-law, father-in-law, who were wholly supported by the deceased employee at the time of 
death and for a reasonable period of time immediately prior to the time of death, shall be 
considered actual dependents, and payment of compensation shall be made in the order named. 

(d) Partial Dependents. Any member of a class named in subsection (c) who regularly derived 
part of the member's support from the wages of the deceased employee at the time of death and 
for a reasonable period of time immediately prior to the time of death shall be considered a partial 
dependent, and payment of compensation shall be made to the dependents in the order named. 
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(e) Compensation in Death Cases. In death cases, compensation payable to dependents shall 
be computed on the following basis, and shall be paid to the persons entitled to compensation, 
without administration: 

(1) Surviving Spouse and No Dependent Child. If the deceased employee leaves a 
surviving spouse and no dependent child, there shall be paid to the surviving spouse fifty percent 
(50%) of the average weekly wages of the deceased. 

(2) Surviving Spouse and Children. If the deceased employee leaves a surviving spouse 
and one (1) or more dependent children, there shall be paid to the surviving spouse for the 
benefit of the surviving spouse and the child or children, sixty-six and two-thirds percent (66 
/3%) of the average weekly wages of the deceased. 

(3) Surviving Spouse and Children, How Paid. In all cases where compensation is 
payable to a surviving spouse for the benefit of the surviving spouse and dependent child or 
children, the court shall have the power to determine in its discretion what portion of the 
compensation shall be applied for the benefit of any child or children, and may order the 
compensation paid to a guardian. 

(4) Remarriage of Surviving Spouse. Upon the remarriage of a surviving spouse, if there 
is no child of the deceased employee, the compensation shall terminate; but if there is a child 
or children under eighteen (18) years of age, or over eighteen (18) years of age if physically or 
mentally incapacitated from earning, from the time of the remarriage the child or children shall 
have status of orphan or orphans, and draw compensation accordingly, not, however, to exceed 
sixty-six and two-thirds percent (66 7%) of the average weekly wages of the deceased. 

(5) Dependent Orphans. If the deceased employee leaves one (1) dependent orphan, there 
shall be paid fifty percent (50%) of the average weekly wages of the deceased; if the deceased 
leaves two (2) or more dependent orphans, there shall be paid sixty-six and two-thirds percent 
(66 24%) of the average weekly wages of the deceased. 

(6) Parent or Parents. If the deceased employee leaves no surviving spouse or child 
entitled to any payment under this section, but should leave a parent or parents, either or both 
of whom are wholly dependent on the deceased, there shall be paid, if only one (1) parent, 
twenty-five percent (25%) of the average weekly wages of the deceased to the parent, and if 
both parents, thirty-five percent (35%) of the average weekly wages of the deceased to the 
parents. 

(7) Grandparent, Brother, Sister, Mother-in-law or Father-in-law. If the deceased leaves 
no surviving spouse or dependent child or parent entitled to any payment under this section, but 
leaves a grandparent, brother, sister, mother-in-law or father-in-law wholly dependent upon the 
deceased for support, there shall be paid to the dependent, if only one (1), twenty percent (20%) 
of the average weekly wages of the deceased, or, if more than one (1), twenty-five percent (25%) 
of the average weekly wages of the deceased, divided between them or among them share and 
share alike. 

(8) Compensation to Dependents to Cease upon Death or Marriage. If compensation is 
being paid under this chapter to any dependent, the compensation shall cease, upon the death 
or marriage of the dependent, unless otherwise provided in this section. 

(9) Partial Dependents to Receive Proportion. Partial dependents shall be entitled to 
receive only that proportion of the benefits provided for actual dependents that the average 
amount of the wages regularly contributed by the deceased to the partial dependent at the time 
of, and for a reasonable time immediately prior to, the injury, bore to the total income of the 
dependent during the same time. 

(10) Maximum and Minimum Compensation. The compensation payable in case of death 
to persons wholly dependent shall be subject to the maximum weekly benefit and minimum 
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weekly benefit; provided, that if at the time of injury the employee receives wages of less than 
the minimum weekly benefit, the compensation shall be the full amount of the wages a week, 
but in no event shall the compensation payable under this provision be less than the minimum 
weekly benefit. The compensation payable to partial dependents shall be subject to the same 
maximum and minimum specified in this subdivision (e)(10); provided, that if the income loss of 
the partial dependents by the death is less than the minimum weekly benefit, then the 
dependents shall receive the full amount of the income loss. This compensation shall be paid 
during dependency not to exceed the maximum total benefit, payments to be paid at the 
intervals when the wage was payable, as nearly as may be. 

(11) Orphans and Other Children. In computing and paying compensation to orphans or 
other children, in all cases, only those under eighteen (18) years of age, or those over eighteen 
(18) years of age who are physically or mentally incapacitated from earning, shall be included, 
the former to receive compensation only during the time they are under eighteen (18) years of 
age, the latter only for the time they are so incapacitated. If the dependent is attending a 
recognized educational institution, benefits shall be paid until twenty-two (22) years of age. 

(12) Actual Dependents. Actual dependents shall be entitled to take compensation in the 
Order named in subsection (c), until sixty-six and two-thirds percent (66 7%) of the monthly 
wages of the deceased during the time specified in this chapter have been exhausted, but the 
total compensation to be paid to all actual dependents of a deceased employee shall not exceed 
in the aggregate the maximum weekly benefit. 

(13) Dependency Status Not Affected by Certain Assistance Payments. Sums distrib- 
uted under the Employment Security Law, compiled in chapter 7 of this title; the Old-Age 
Assistance Law, compiled in title 71, chapter 2, part 2; the Aid to Dependent Children Law, 
compiled in title 71, chapter 3, part 1; Aid to Blind Law, compiled in title 71, chapter 4, part 1; 
the federal Social Security Act, compiled in 42 U.S.C. § 301 et seq., or any other public 
assistance distributed by the United States government, the state, or any county or municipality 
of the state, shall not be considered income within the meaning of this law and shall not affect 
the status or compensation of any person entitled to benefits as provided in this chapter. 


History. 

Acts 1919, ch. 123, § 30; 1923, ch. 84, § 1; Shan. 
Supp., § 3608a181; Acts 1927, ch. 40, § 3; Code 1932, 
§ 6883; Acts 1941, ch. 90, § 8; 1943, ch. 110, § 1; 1947, 
ch. 139, § 10; 1949, ch. 277, § 7; C. Supp. 1950, § 6883; 
Acts 1953, ch. 111, § 6; 1955, ch. 182, §§ 9-16; 1957, ch. 
270, §§ 7, 8; 1959, ch. 172, §§ 10, 11; 1963, ch. 362, § 1; 
1965, ch. 158, § 1; 1967, ch. 313, §§ 1, 2; 1969, ch. 196, 
§§ 1, 2; 1971, ch. 134, §§ 1, 2, 4; 1972, ch. 699, § 3; 
1973, ch. 379, § 9; 1974, ch. 617, §§ 6, 7; 1975, ch. 86, 
§§ 6, 7; 1977, ch. 354, § 6; 1979, ch. 365, § 6; 1979, ch. 


370, § 1; impl. am. Acts 1980, ch. 534, § 1; Acts 1980, ch. 

607, §§ 9, 10, 11; 1981, ch. 333, §§ 9, 10; 1982, ch. 880, 

§§ 9, 10; T.C.A. (orig. ed.), § 50-1013; Acts 1985, ch. 393, 
ibs 


Cross-References. 
Maximum compensation limits inapplicable, § 50-6-303. 


Law Reviews. 

Workmen’s Compensation — Subsequent Accident Not a 
Direct and Natural Consequence of Disability, 30 Tenn. L. 
Rev. 322 (1963). 
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20. Establishing Fact of Marriage. 

21. —Presumption of Marriage. 

22. Rights of Wife — Effect of Statute. 

23. Wife Voluntarily Living Apart. 

24. —Divorced Wife. 

25. Death of Widow — Effect. 

26. Remarriage of Widow. 

27. —Rights of Children Upon Remarriage of Widow. 

28. Widow and Children — Rights Generally. 

29. Wife and Children. 

30. Children. 

31. —Children as Dependents of Father. 

32. —Children as Dependents of Mother. 

33. —Children under Sixteen. 

34. —Children over Sixteen. 

35. —Child’s Dependency after Becoming Sixteen — Time 
Determined. 

36. —Posthumous Children. 

37. —Stepchildren and Adopted Children. 

38. —lllegitimate Children. 

39. —Grandchildren. 

40. —Child of Relative Reared in Family. 

41. —Unrelated Children. 

42. —Marriage of Dependent Child. 

43. Orphans. 

44. Dependency of Husband on Wife. 

45. Parents. 

46. Mother. 

47. Dependency on Son or Brother. 

48. Mother-In-Law as Dependent. 

49. Aunt as Dependent. 

50. Amendment of Pleadings. 

51. Finding of Trial Court — Effect on Appeal. 

52. Method of Payment. 

53. Duration of Payments. 


1. Constitutionality. 

Provision of this section prior to the 1979 amendment 
providing that the widow should be conclusively presumed 
to be dependent upon the injured spouse, but not providing 
the same presumption for the widower, was in violation of 
U.S. Const., amend. 14, and widower was to be conclu- 
sively presumed to be dependent. Davis v. Aetna Life & 
Casualty Co., 603 $.W.2d 718, 1980 Tenn. LEXIS 483 
(Tenn. 1980). 

Provision of this section prior to 1979 amendment which 
provided for payment of 50 percent of the average weekly 
wages to the widow but only 20 percent of the average 
weekly wages to the dependent husband of the deceased 
was in violation of U.S. Const., amend. 14, and husband 
was also entitled to 50 percent of the average weekly wage. 
Davis v. Aetna Life & Casualty Co., 603 S.W.2d 718, 1980 
Tenn. LEXIS 483 (Tenn. 1980). 


2. Purpose of Section. 

One object of this section was to preserve compensation 
to dependent children after the marriage of their mother. 
Shea v. Hoffman, 168 Tenn. 628, 80 S.W.2d 87, 1934 Tenn. 
LEXIS 93 (1935). 


3. Nature and Effect of Statute. 

Compensation may be awarded only to the classes of 
dependents of the deceased worker described therein. 
Cherokee Brick Co. v. Bishop, 156 Tenn. 168, 299 S.W. 
770, 1927 Tenn. LEXIS 99 (1927). 
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This statute is not a statute of descent or distribution. It 
was intended to relieve society of the burden of caring for 
injured workers or their dependents and to place that 
burden upon the industry employing the worker. Kinnard v. 
Tennessee Chemical Co., 157 Tenn. 206, 7 S.W.2d 807, 
1927 Tenn. LEXIS 66 (1928). 

Compensation under this statute does not pass by 
inheritance and where there is a death of one of the 
beneficiaries under the award the remaining beneficiaries 
will take of their own right under a reapportionment of the 
award and not by inheritance. Sands v. Brock Candy Co., 
171 Tenn. 235, 101 S.W.2d 1113, 1936 Tenn. LEXIS 84 
(1937). 


4, —Maximum Weekly Benefit. 

In the case of an employee who died with dependents in 
February 1993, the “maximum weekly benefit” was deter- 
mined based upon the employee’s average weekly wage; 
not until 66 7% of the employee’s average weekly wage 
equals or exceeds 78% of the state’s average weekly wage 
would that figure be used to determine the amount of 
compensation benefits payable to the dependents. Spencer 
v. Towson Moving & Storage, 922 S.W.2d 508, 1996 Tenn. 
LEXIS 306 (Tenn. 1996). 


5. Construction. 

This section and § 50-6-209 must be construed together. 
Haynes v. Columbia Pictures Corp., 178 Tenn. 648, 162 
S.W.2d 383, 1941 Tenn. LEXIS 92 (1942). 

Tennessee general assembly could not have more 
clearly expressed its policy determination that non-resident 
foreign nationals who qualify as dependents must receive 
the same treatment under the statute as resident United 
States citizens; therefore, the plain language of T.C.A. 
§ 50-6-227 permits non-resident foreign nationals to re- 
ceive death benefits as dependents under T.C.A. § 50-6- 
210 when they meet the statutory definitions of depen- 
dency. Fusner v. Coop Constr. Co., LLC, 211 $.W.3d 686, 
2007 Tenn. LEXIS 7 (Tenn. 2007). 


6. “Income” Defined. 

The word “income” is a broad, comprehensive and 
inclusive term and is generally defined as meaning all that 
comes in. W. C. Sharp Drug Stores v. Hansard, 176 Tenn. 
595, 144 S.W.2d 777, 1940 Tenn. LEXIS 106 (1940). 


7. Total Income. 

“Total income” means actual support contributed by 
deceased worker rather than gross sum received by 
dependent. Sullivan Electric Co. v. McDonald, 541 $.W.2d 
112, 1976 Tenn. LEXIS 530 (Tenn. 1976). 


8. Maximum and Minimum Awards. 

Award for accidental death of an employee is not 
controlled by the limitation applicable to compensation for 
permanent total disability, the compensation for such death 
being limited only to statutory weekly maximum for not over 
400 weeks. Clayton Paving Co. v. Appleton, 163 Tenn. 27, 
39 $.W.2d 1037, 1930 Tenn. LEXIS 134 (1931). 

Where compensation award made by the court and 
assented to by the parties provided that the aggregate sum 
received by the widow and children for death of worker was 
not to exceed limitation provided in § 50-6-207(4), and 
where six years had passed and the full amount of 
compensation provided for in the decree had been paid, the 
decree was res judicata and binding on the parties so that 
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the widow could not have a modification thereof so as to 
provide for payments for the full period provided in this 
section where she was seeking such modification on the 
grounds that a case was decided by the supreme court two 
and one-half years after the award in question which held 
that the limitation as set forth in § 50-6-207 applied only in 
cases of permanent total disability. Shockley v. Morristown 
Produce & Ice Co., 171 Tenn. 591, 106 S.W.2d 562, 1937 
Tenn. LEXIS 141 (1937), overruled in part, Brown v. 
Consolidation Coal Co., 518 S.W.2d 234, 1974 Tenn. LEXIS 
433 (Tenn. 1974). 

The maximum and minimum provisions of the statute 
apply to cases where the entire benefits allowed actual 
dependents equal the maximum or fall below the minimum 
and do not apply exclusively to the widow. Diamond Coal 
Mining Co. v. Curnutt, 179 Tenn. 278, 165 S.W.2d 575, 
1942 Tenn. LEXIS 21 (1942). 

The maximum amount of workers’ compensation benefits 
properly payable to a widower with no dependent children, 
for the death of his wife, the employee, is determined by 
subdivision (e)(1) of T.C.A. § 50-6-210 and not subdivision 
(e)(12) of that section. Schultz v. Majik Market, Div. of 
Mumford, Inc., 621 S.W.2d 738, 1981 Tenn. LEXIS 489 
(Tenn. 1981). 

Subdivision (e)(12) of T.C.A. § 50-6-210 provides the 
maximum compensation to be paid to plural actual depen- 
dents when such plural dependents survive the deceased 
employee. Schultz v. Majik Market, Div. of Mumford, Inc., 
621 S.W.2d 738, 1981 Tenn. LEXIS 489 (Tenn. 1981). 


9. Basis and Determination of Recovery. 

Relationship is the absolute test of the right to compen- 
sation embraced in subdivision (a)(1) of T.C.A. § 50-6-210 
(see now subsection (a)) and the prima facie test under 
subdivision (a)(2) (see now subsection (b)), but dependency 
is the real test of the right to compensation as to children 
embraced in subsection (c). Portin v. Portin, 149 Tenn. 530, 
261 S.W. 362, 1923 Tenn. LEXIS 111 (1924); Summers v. 
Tennessee Eastman Corp., 169 Tenn. 335, 87 S.W.2d 
1005, 1935 Tenn. LEXIS 50 (1935). 

Relationship is only evidence of dependency. Kinnard v. 
Tennessee Chemical Co., 157 Tenn. 206, 7 S.W.2d 807, 
1927 Tenn. LEXIS 66 (1928). See also Cambria Coal Co. v. 
Daugherty, 161 Tenn. 457, 33 S.W.2d 71, 1930 Tenn. LEXIS 
29 (1930). 

Relationship was only evidence of and not the real test 
of dependency as to child placed on custody of employee 
by court and as to mother-in-law of employee, and actual 
dependency was the test. Wilmoth v. Phoenix Utility Co., 
168 Tenn. 95, 75 S.W.2d 48, 1934 Tenn. LEXIS 22 (1934). 

The right to compensation of each dependent depends 
on own legal status and not on the strength or weakness of 
the other dependent. Summers v. Tennessee Eastman 
Corp., 169 Tenn. 335, 87 S.W.2d 1005, 1935 Tenn. LEXIS 
50 (1935). 

In suit for recovery of compensation by parents of 
deceased employee, actual dependency for support was 
the test of dependency and the relationship was only 
evidence of such dependency. Sweeton v. Tennessee 
Consol. Coal Co., 179 Tenn. 216, 164 S.W.2d 1010, 1941 
Tenn. LEXIS 106 (1942). 

While dependency is to be tested as of the time of the 
accident, it is proper to consider in determining the actual 
dependency of parents of employee how they have been 
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supported prior to that date, and what means of income 
they have found sufficient for a reasonable support. 
Sweeton v. Tennessee Consol. Coal Co., 179 Tenn. 216, 
164 S.W.2d 1010, 1941 Tenn. LEXIS 106 (1942). 

Contributing to the family a substantial percentage of the 
total income by son not conclusive of dependency of family. 
Sweeton v. Tennessee Consol. Coal Co., 179 Tenn. 216, 
164 S.W.2d 1010, 1941 Tenn. LEXIS 106 (1942). 

The rule of conclusive dependency of a wife on a 
husband and of children under 16 years of age upon a 
father does not apply to a son or a brother. Sweeton v. 
Tennessee Consol. Coal Co., 179 Tenn. 216, 164 S.W.2d 
1010, 1941 Tenn. LEXIS 106 (1942). 

Where children of employee were placed in home of 
employee’s sister in early infancy and employee never 
contributed to their support thereafter, and at the time of his 
death one daughter was 16 and the other was 19 but 
physically incapacitated from labor, finding of trial court that 
the prima facie presumption of dependency was overcome 
by proof was proper. O’Shell v. Cambria Coal Co., 187 
Tenn. 611, 216 S.W.2d 331, 1948 Tenn. LEXIS 474 (1948). 

Dependency means reliance for support on earnings of 
employee at the time of his injury or death. O’Shell v. 
Cambria Coal Co., 187 Tenn. 611, 216 S.W.2d 331, 1948 
Tenn. LEXIS 474 (1948). 

Proof of actual dependency does not necessarily require 
a showing that claimant relied on the worker for the bare 
necessities of life and without his contribution would have 
been reduced to destitution but it is sufficient to show that 
worker's contributions were looked to for claimant's accus- 
tomed standard of living. Wamser, Stewart & Vaughn, Inc. 
v. Teasley, 205 Tenn. 78, 325 S.W.2d 540, 1959 Tenn. 
LEXIS 342 (1959). 

A claimant may be a dependent even though receiving 
other income from claimant's own work, from property or 
from other persons on whom claimant is also dependent. 
Wamser, Stewart & Vaughn, Inc. v. Teasley, 205 Tenn. 78, 
325 $.W.2d 540, 1959 Tenn. LEXIS 342 (1959). 


10. Time for Determining Dependency. 

Dependency entitling parties to compensation is to be 
determined as of the time of the accident, unaffected by 
subsequent conditions. Johnson Coffee Co. v. McDonald, 
143 Tenn. 505, 226 S.W. 215, 1920 Tenn. LEXIS 37 (1920); 
W. C. Sharp Drug Stores v. Hansard, 176 Tenn. 595, 144 
S.W.2d 777, 1940 Tenn. LEXIS 106 (1940); Sweeton v. 
Tennessee Consol. Coal Co., 179 Tenn. 216, 164 S.W.2d 
1010, 1941 Tenn. LEXIS 106 (1942). 

Dependency is determined at the time of injury or death 
of the employee and not at any time thereafter and the 
courts will not consider subsequent events as affecting the 
rights of dependents to compensation provided they were 
dependents within the meaning of the statute at the time of 
the injury or death. Royal Indem. Co. v. Jackson, 201 Tenn. 
500, 300 S.W.2d 893, 1957 Tenn. LEXIS 328 (1957); Parker 
v. Turpin, 211 Tenn. 13, 362 S.W.2d 246, 1962 Tenn. LEXIS 
333 (1962). 


11. Fixing Allowance for Dependents. 

Dependents of more than one class may, in order named 
in the statute, take compensation up to the point that 
maximum percentage provided by the statute of the monthly 
wages of the deceased employee for the statutory period 
has been exhausted, provided those of the first class are 
not entitled to the entire amount. Marcum v. Hickle, 144 
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Tenn. 460, 234 S.W. 321, 1921 Tenn. LEXIS 45 (1921), 
superseded by statute as stated in, Schultz v. Majik Market, 
Div. of Mumford, Inc., 621 S.W.2d 738, 1981 Tenn. LEXIS 
489 (Tenn. 1981). 

Both dependents, father and sister, could recover up to 
limit and in proportion fixed by the statute. Bohlen-Huse 
Coal & Ice Co. v. McDaniel, 148 Tenn. 628, 257 S.W. 848, 
1923 Tenn. LEXIS 48 (1924). 

In fixing allowance for dependents of a deceased 
employee, all the dependents of the employee must be 
considered together, separate suits therefor not being 
contemplated by the statute. Berry v. Kroger Grocery & 
Baking Co., 169 Tenn. 519, 89 S.W.2d 344, 1935 Tenn. 
LEXIS 78 (1936). 

The mother comes before the sister in the payment of 
compensation as fixed by this section. Diamond Coal 
Mining Co. v. Curnutt, 179 Tenn. 278, 165 S.W.2d 575, 
1942 Tenn. LEXIS 21 (1942). 

Subdivision (e)(12) of T.C.A. § 50-6-210 has no appli- 
cation to the case where the deceased employee leaves 
only a single dependent, her widower. Schultz v. Majik 
Market, Div. of Mumford, Inc., 621 S.W.2d 738, 1981 Tenn. 
LEXIS 489 (Tenn. 1981). 


12. —Death of One Dependent Within a Class. 

This statute permits a redistribution of the benefits 
awarded under it as necessity demands, as the general 
assembly did not intend that the death of one compensable 
dependent within the class of dependents at the death of 
the employee should benefit the employer rather than the 
surviving dependents within the class. Sands v. Brock 
Candy Co., 171 Tenn. 235, 101 $.W.2d 1113, 1936 Tenn. 
LEXIS 84 (1937). 


13. —Partial Dependents. 

One who receives an income from some other source, in 
addition to that received from the employee covered by the 
Statute, is only a partial dependent of such employee. W. C. 
Sharp Drug Stores v. Hansard, 176 Tenn. 595, 144 S.W.2d 
777, 1940 Tenn. LEXIS 106 (1940). 

Where trial judge fixed contribution of deceased to partial 
dependents at $15 per week, such minimum award was not 
subject to division or apportionment. Parker v. Turpin, 211 
Tenn. 13, 362 S.W.2d 246, 1962 Tenn. LEXIS 333 (1962). 

Maximum total compensation for partial dependents 
would not be reduced by formula based on percentage of 
dependency and order of preference as related to total 
dollar amount of compensation provided by the statute. 
Baine v. Queen Ins. Co., 217 Tenn. 143, 395 S.W.2d 805, 
1965 Tenn. LEXIS 527 (1965). 

Evidence was sufficient to support the finding that each 
of the minor plaintiffs was a partial dependent of the 
deceased employee. Person v. Safeco Ins. Co., 637 S.W.2d 
461, 1982 Tenn. LEXIS 335 (Tenn. 1982). 

Where a deceased employee’s parents were, as a matter 
of law, “partial dependents” under T.C.A. § 50-6-210(d), the 
case was remanded for the trial court to determine the 
appropriate proration factor by, inter alia, finding: (1) The 
parents’ total household income for a relevant measuring 
period; (2) The father’s contribution to the household’s 
income at the time of the employee’s death and for a 
reasonable period of time immediately prior to the son’s 
death; and (3) The employee’s contribution to the house- 
hold’s income at the time of his death and for a reasonable 
period of time immediately prior to his death. Fusner v. 
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Coop Constr. Co., LLC, 211 S.W.3d 686, 2007 Tenn. LEXIS 
7 (Tenn. 2007). 

Non-resident foreign nationals could qualify as depen- 
dents under T.C.A. § 50-6-210 and receive benefits due 
upon an employee’s death but the trial court erred in finding 
that the deceased employee’s parents were actual depen- 
dents because the father earned some income of his own 
at the time of the employee son’s death, and thus as a 
matter of law the parents were partial dependents under 
§ 50-6-210(d). Fusner v. Coop Constr. Co., LLC, 211 
S.W.3d 686, 2007 Tenn. LEXIS 7 (Tenn. 2007). 


14. ——Record Not Showing Amount of Support. 

Where the record did not show the amount of support or 
income the two younger sisters of deceased received from 
him, the court could not compute the compensation coming 
to them under this section. W. C. Sharp Drug Stores v. 
Hansard, 176 Tenn. 595, 144 S.W.2d 777, 1940 Tenn. 
LEXIS 106 (1940). 


15. —Settlement by Deceased Employee — Effect on 
Rights of Dependents. 

The dependents of an injured employee have the right to 
recover compensation for death resulting from his injury in 
the course of his employment, notwithstanding the injured 
employee made settlement with his employer and the 
insurance carrier for the injury, since the right of the 
employee and the rights of his dependents are separate 
and independent of each other, but compensation payments 
made to the employee are deductible, § 50-6-207. Hotel 
Claridge Co. v. Blank, 169 Tenn. 575, 89 S.W.2d 758, 1935 
Tenn. LEXIS 85 (1936). 


16. Wife — Application and Scope of Term. 

Compensation should be granted to one who married 
employee under license regularly issued and who lived with 
him as his wife until his death 13 years later under the belief 
that she was his lawful wife, despite fact that he was not 
divorced from a prior wife. Kinnard v. Tennessee Chemical 
Co., 157 Tenn. 206, 7 S.W.2d 807, 1927 Tenn. LEXIS 66 
(1928); but see Memphis Fertilizer Co. v. Small, 160 Tenn. 
235, 22 $.W.2d 1037, 1929 Tenn. LEXIS 98 (1930). 

The provision Is for lawful wives, and a woman living with 
a deceased worker out of wedlock cannot recover, though 
she had been supported by him. Memphis Fertilizer Co. v. 
Small, 160 Tenn. 235, 22 S.W.2d 1037, 1929 Tenn. LEXIS 
98 (1930); but see Kinnard v. Tennessee Chemical Co., 157 
Tenn. 206, 7 S.W.2d 807, 1927 Tenn. LEXIS 66 (1928). 

Where a man has children by his lawful wife, but the 
latter and the children were living with another man and the 
man, at the time of his death, was living with another 
woman by whom he had a child, all of the children should 
be treated as dependent orphans, notwithstanding remar- 
riage of the widow. Pruden Coal & Coke Co. v. Johnson, 
167 Tenn. 358, 53 S.W.2d 384, 1932 Tenn. LEXIS 20 
(1932). 

Where, at the time of deceased employee’s second 
marriage, his first wife had only a decree of divorce from 
bed and board, but subsequently obtained an absolute 
divorce, the second wife who married the husband in good 
faith without knowledge that he was a married man, and 
cohabited with him for several years as his wife, and was 
actually dependent on him for support, is entitled to 
compensation as his dependent wife and widow. Summers 
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v. Tennessee Eastman Corp., 169 Tenn. 335, 87 S.W.2d 
1005, 1935 Tenn. LEXIS 50 (1935). 

Denial of death benefits to deceased’s putative “wife,” 
who had lived with and been supported by decedent for 25 
years, was not improper where both plaintiff and decedent 
had known that they were not legally married, both had 
known how to become legally married and to obtain a legal 
divorce, but after they began living together, both con- 
sciously chose not to divorce their spouses and marry one 
another. Jones v. D. Canale & Co., 652 S.W.2d 336, 1983 
Tenn. LEXIS 675 (Tenn. 1983). 


17. —Adulterous Relationship as Affecting Depen- 
dency. 

While dependency is the proper basis upon which to 
determine the right to recover compensation, the relation- 
ship between the wife and her husband must not be 
knowingly adulterous. In other words, if they live together 
with full knowledge of the fact that their relationship is 
meretricious, the dependency results from an unlawful 
association and death is not compensable. Perry v. Sun 
Coal Co., 183 Tenn. 141, 191 S.W.2d 181, 1945 Tenn. 
LEXIS 284 (1945). 


18. Validity of Marriage for Purpose of Statute. 

Where woman married deceased employee believing he 
was legally divorced but who in fact was only divorced from 
bed and board and was entirely supported by deceased 
employee, she was entitled to share award with dependent 
child of deceased employee and first wife. Summers v. 
Tennessee Eastman Corp., 169 Tenn. 335, 87 S.W.2d 
1005, 1935 Tenn. LEXIS 50 (1935). 

Where employee married second wife without securing 
divorce from first wife and married a girl living in his home 
upon death of second wife, the third wife who had no 
knowledge of invalid second marriage was entitled to 
compensation where employee secured divorce from first 
wife after his third marriage, and remarriage after divorce 
was obtained was not necessary. Perry v. Sun Coal Co., 
183 Tenn. 141, 191 S.W.2d 181, 1945 Tenn. LEXIS 284 
(1945). 

Evidence established lack of good faith of claimant in 
living with deceased employee as his wife, in view of fact 
she separated deceased from his lawful wife and knew that 
he was still married, justifying denial of compensation to 
claimant. Floyd v. Indemnity Ins. Co., 184 Tenn. 381, 199 
S.W.2d 106, 1947 Tenn. LEXIS 390 (1947). 

Validity of petitioner's marriage to deceased was upheld 
where they contracted their marriage more than five years 
after the disappearance of petitioner's first husband, and 
petitioner was allowed to recover compensation. Moody v. 
T. H. Hays & Sons, 189 Tenn. 666, 227 S.W.2d 20, 1950 
Tenn. LEXIS 406 (1950). 


19. —Right to Question Validity. 

In proceedings for compensation to the father of the 
deceased employee, the employer cannot deny the exis- 
tence of valid marriage between claimant and the dece- 
dent's mother, where they had lived together as man and 
wife for 25 years and reared several children, and the 
mother was treated, and referred to in the record by both 
parties, as claimant's wife, for such question is purely 
incidental. Bohlen-Huse Coal & Ice Co. v. McDaniel, 148 
Tenn. 628, 257 S.W. 848, 1923 Tenn. LEXIS 48 (1924). 
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20. Establishing Fact of Marriage. 

Reputation may establish fact of marriage. Bohlen-Huse 
Coal & Ice Co. v. McDaniel, 148 Tenn. 628, 257 S.W. 848, 
1923 Tenn. LEXIS 48 (1924); Kinnard v. Tennessee Chemi- 
cal Co., 157 Tenn. 206, 7 S.W.2d 807, 1927 Tenn. LEXIS 66 
(1928). 


21. —Presumption of Marriage. 

There is a presumption in favor of a father, suing for 
death of his son, that the former lived with the son’s mother 
under a valid marriage relationship, so as to make the son 
legitimate, after lapse of many years. Bohlen-Huse Coal & 
Ice Co. v. McDaniel, 148 Tenn. 628, 257 S.W. 848, 1923 
Tenn. LEXIS 48 (1924). 

After lapse of many years parents of one suing for death 
of brother are presumed to have been validly married. 
Bohlen-Huse Coal & Ice Co. v. McDaniel, 148 Tenn. 628, 
257 S.W. 848, 1923 Tenn. LEXIS 48 (1924). 

There is a presumption in favor of petitioner of a valid 
marriage to injured employee after a lapse of many years. 
Kinnard v. Tennessee Chemical Co., 157 Tenn. 206, 7 
S.W.2d 807, 1927 Tenn. LEXIS 66 (1928). 


22. Rights of Wife — Effect of Statute. 

A widow, claiming the benefits of the compensation 
statute, is bound by all the terms which the law wrote into 
her husband’s contract of employment. Battle Creek Coal & 
Coke Co. v. Martin, 155 Tenn. 34, 290 S.W. 18, 1926 Tenn. 
LEXIS 16 (1927). 

Suit by widow under statute for compensation for death 
of her husband is a suit upon the contract of employment 
between her husband and the employer, all the terms of the 
Statute being written by law into that contract. Tidwell v. 
Chattanooga Boiler. & Tank Co., 163 Tenn. 420, 43 S.W.2d 
221, 1931 Tenn. LEXIS 131 (1931), rehearing denied, 163 
Tenn. 648, 45 S.W.2d 528, 1931 Tenn. LEXIS 162 (1931). 


23. Wife Voluntarily Living Apart. 

The declaration in this section that all wives are conclu- 
sively presumed dependent except those voluntarily living 
apart from their husbands was intended to include wives 
whose husbands abandoned them without cause, which 
husbands were under legal and moral duty to support, and 
to exclude only wives who intentionally and uninfluenced by 
extraneous Causes, were deliberately living apart from their 
husbands at the time of the accident. Partee v. Memphis 
Concrete Pipe Co., 155 Tenn. 441, 295 S.W. 68, 1926 Tenn. 
LEXIS 64 (1927). 

Wife, whose husband left home in anger and did not 
return before his death, but who remained home expecting 
him to return and willing for him to do so, and who could 
have enforced the wife’s claim to support held conclusively 
a dependent. Partee v. Memphis Concrete Pipe Co., 155 
Tenn. 441, 295 S.W. 68, 1926 Tenn. LEXIS 64 (1927). 

Status of “widow” cannot be acquired by a wife who 
voluntarily lives apart from the employee at the time of his 
death. Pruden Coal & Coke Co. v. Johnson, 167 Tenn. 358, 
53 $.W.2d 384, 1932 Tenn. LEXIS 20 (1932). 

Where the deceased employee and his wife separated 
several years before his death and the wife knowingly 
entered into a bigamous marriage with another man, was 
supported by such third person until the time of the death of 
the husband and was still living with the third person at the 
time of the suit for compensation, and had at no time made 
any effort to return to her husband during his lifetime, such 
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wife was “voluntarily living apart from her husband at the 
time of his injury” within the meaning of this section and was 
not entitled to compensation as a dependent of such 
worker. Wright v. Armstrong, 179 Tenn. 134, 163 S.W.2d 78, 
1941 Tenn. LEXIS 102 (1942). 

Claimant was not voluntarily living apart from her hus- 
band where she took an apartment after their eviction from 
home. Moody v. T. H. Hays & Sons, 189 Tenn. 666, 227 
S.W.2d 20, 1950 Tenn. LEXIS 406 (1950). . 

Wife who is living apart from husband, not voluntarily, but 
due to force of economic circumstances, is conclusively 
presumed to be wholly dependent upon him and entitled to 
compensation. Shubert v. Steelman, 214 Tenn. 102, 377 
S.W.2d 940, 1964 Tenn. LEXIS 454 (1964). 

Where evidence was to the effect that separation of 
husband and wife was result of husband’s association with 
another woman and that wife’s refusal to rejoin him was 
because of his refusal to move from neighborhood where 
such woman was, although wife had indicated that she 
would consider rejoining him if he moved to another 
neighborhood, such evidence sustained finding of chancel- 
lor to the effect that wife was not voluntarily living apart from 
husband and that such separation resulted from conduct of 
husband sufficient to justify her withdrawal. Cole v. Bemis 
Bros. Bag Co., 215 Tenn. 259, 385 S.W.2d 103, 1964 Tenn. 
LEXIS 562 (1964). 

Where at time of husband’s death, husband and wife had 
been separated and living apart for over 20 years, husband 
had not supported wife and wife did not ask for or expect 
support, no discussion of reconciliation occurred even 
though husband and wife occasionally saw each other and 
both husband and wife apparently lived with others, wife 
was voluntarily living apart from husband and not entitled to 
benefits as a dependent widow. Farrow v. Hopkins, 224 
Tenn. 275, 453 S.W.2d 785, 1970 Tenn. LEXIS 324 (1970). 

Where evidence showed that plaintiff was married to 
decedent, living apart from him, perhaps having an extra- 
marital affair, but where she testified that the separation 
was involuntary on her part, there was ample evidence to 
support the chancellor's finding that she had not been 
voluntarily living apart from her husband when he was alive. 
Huey Bros. Lumber Co. v. Anderson, 519 S.W.2d 588, 1975 
Tenn. LEXIS 709 (Tenn. 1975). 

Separation caused by physical danger to a wife is not 
voluntary on her part. Cole v. Bemis Bros. Bag Co., 215 
Tenn. 259, 385 S.W.2d 103, 1964 Tenn. LEXIS 562 (1964); 
Stack v. Sawmill, 724 S.W.2d 735, 1987 Tenn. LEXIS 824 
(Tenn. 1987). 

Wives separated from their husbands by economic 
necessity are not voluntarily separated within the meaning 
of T.C.A. § 50-6-210. Stack v. Sawmill, 724 S.W.2d 735, 
1987 Tenn. LEXIS 824 (Tenn. 1987). 


24. —Divorced Wife. 

A wife who obtains a decree of divorce from bed and 
board for desertion and failure to support, though receiving 
alimony, may recover compensation where her living apart 
is shown not to be voluntary and she is dependent, and 
there is evidence that the divorce decree has been 
disregarded by the couple. Cambria Coal Co. v. Daugherty, 
161 Tenn. 457, 33 S.W.2d 71, 1930 Tenn. LEXIS 29 (1930). 


25. Death of Widow — Effect. 
Where it has been adjudicated that a widow and 
dependent children are beneficiaries of the wages of the 
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deceased employee, and entitled to be compensated for his 
death, a redistribution of the award, upon the death of the 
widow, cannot be regarded as permitting the benefit 
awarded the widow to survive to the other dependents, but 
the children take in their own right, as dependents, and not 
by inheritance. Sands v. Brock Candy Co., 171 Tenn. 235, 
101 S.W.2d 1113, 1936 Tenn. LEXIS 84 (1937). 

Where widow and two dependent grandchildren of 
worker were awarded compensation at the time of the death 
of the worker and where widow subsequently died, the 
grandchildren were then entitled to a reapportionment of the 
award so that they would be entitled to the maximum award 
as orphans of the worker. Sands v. Brock Candy Co., 171 
Tenn. 235, 101 S.W.2d 1113, 1936 Tenn. LEXIS 84 (1937). 


26. Remarriage of Widow. 

A dependent widow who has remarried subsequent to 
the award of compensation for the death of her husband, 
cannot rest her claim for reinstatement, after her remar- 
riage, on the ground that the subsequent remarriage was 
void. Oliver v. Perkins Oil Co., 168 Tenn. 278, 77 S.W.2d 
454, 1934 Tenn. LEXIS 52 (1935). 

Provision of this section that remarriage of widow 
terminated right of compensation by widow did not apply to 
the subsequent marriage of unmarried female employee 
who was awarded compensation. Butterbaugh v. Loew's, 
Inc., 168 Tenn. 284, 77 S.W.2d 644, 1934 Tenn. LEXIS 54, 
96 A.L.R. 973 (1935). 

Where widow remarried, but such second marriage was 
subsequently annulled, a release executed by the widow 
upon her remarriage was not binding after the decree of 
annulment. Southern R. Co. v. Baskette, 175 Tenn. 253, 
133 S.W.2d 498, 1939 Tenn. LEXIS 37 (1939). 

Death benefits payable under T.C.A. § 50-6-210 cease 
upon remarriage of the surviving spouse, the objective 
being to provide benefits to a surviving spouse only during 
the period of dependency. Jones v. General Accident Ins. 
Co., 856 S.W.2d 133, 1993 Tenn. LEXIS 195 (Tenn. 1993). 


27. —Rights of Children Upon Remarriage of Widow. 

Upon remarriage of widow of deceased employee, the 
amount of the award to widow and children passes to the 
children entitled, and not the amount that would have been 
awarded had there been no widow. Tennessee Copper Co. 
v. Shelton, 163 Tenn. 202, 42 S.W.2d 346, 1931 Tenn. 
LEXIS 99 (1931). 


28. Widow and Children — Rights Generally. 

Since under this section a widow of an employee had 
right to claim compensation for both a minor child and 
herself, it was her duty to give notice required by §§ 50- 
6-201 and 50-6-202, and failure to do so or give reasonable 
excuse barred recovery, though the child was only five 
years old and without a regular guardian. Patten Hotel Co. 
v. Milner, 145 Tenn. 632, 238 S.W. 75, 1921 Tenn. LEXIS 
101 (1921). 

Action by widow for herself and dependent children for 
compensation for accidental death of her husband is 
incidental to the latter's contract of employment and is 
prosecuted in their own names and right. Oman v. Delius, 
162 Tenn. 192, 35 S.W.2d 570, 1930 Tenn. LEXIS 79 
(1931). 

Where an award of compensation for the death of a 
worker made to widow and three children was the amount 
allowed by statute for widow and two or more children, a 
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modification of such award upon the marriage of one child 
and the attaining of 18 years of age by another so as to 
allow the widow and remaining child the same total amount 
was error, as the widow and remaining child were only 
entitled to the amount allowed under the statute for widow 
and one child, and the contention that the total amount of 
the award could not be reduced once it had been awarded 
was without merit. Whitwell Coal Corp. v. Cornett, 175 Tenn. 
433, 135 S.W.2d 456, 1939 Tenn. LEXIS 57 (1940). 


29. Wife and Children. 

The separate listing of “wife” and “children” is not to 
establish priority between them but to establish the priority 
of each over the potential beneficiaries listed subsequently. 
Farmer v. Farmer, 562 S.W.2d 205, 1978 Tenn. LEXIS 586 
(Tenn. 1978). 


30. Children. 

Under the statute, actual dependency of the children 
rather than the legal relationship governs. Atkins v. Employ- 
ers Mut. Ins. Co., 208 Tenn. 539, 347 S.W.2d 49, 1961 
Tenn. LEXIS 317 (1961). 


31. —Children as Dependents of Father. 

Children whose custody was given to their mother in 
divorce decree which gave her alimony but did not provide 
for their support held “dependents” of their father within this 
statute where they left their mother upon her remarriage 
and lived thereafter with their father who supported them 
until he was killed. McClain v. Kingsport Improv. Corp., 147 
Tenn. 130, 245 S.W. 837, 1922 Tenn. LEXIS 26 (1922). 

The provision of the statute creating a conclusive 
presumption that children under 16 years of age are wholly 
dependent on the father means that compensation shall be 
paid to such children whether the father does or does not as 
a matter of fact support them, but if such children are in fact 
dependent on someone else such dependency can be 
established, and in proper circumstances such children may 
receive compensation as dependents of such other person. 
Royal Indem. Co. v. Jackson, 201 Tenn. 500, 300 S.W.2d 
893, 1957 Tenn. LEXIS 328 (1957). 


32. —Children as Dependents of Mother. 

The provision creating a conclusive presumption that 
children under 16 are wholly dependent on the father 
means that compensation shall be paid to such children for 
the death of the father, whether they are as a matter of fact 
dependent upon him or not, but does not exclude proof in 
proceedings to recover compensation for the death of the 
mother that the children were in fact dependent upon her 
earnings, though the father was still living. Johnson Coffee 
Co. v. McDonald, 143 Tenn. 505, 226 S.W. 215, 1920 Tenn. 
LEXIS 37 (1920). 

Dependency as a matter of fact may exist on the part of 
a husband or children upon the wife and mother, so that the 
court may find the children to be actually dependent upon 
the mother, though their divorced father is still living and had 
not been relieved of his obligation to support them, and had, 
after the mother’s death, secured employment as a means 
of supporting them. Johnson Coffee Co. v. McDonald, 143 
Tenn. 505, 226 S.W. 215, 1920 Tenn. LEXIS 37 (1920). 


33. —Children under Sixteen. 
Children under 16 years of age are conclusively pre- 
sumed to have been wholly dependent on a deceased 
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father. McClain v. Kingsport Improv. Corp., 147 Tenn. 130, 
245 S.W. 837, 1922 Tenn. LEXIS 26 (1922). 

Where the deceased father left three orphans under 16 
years old, the employer was liable for the maximum 
compensation, the fact that a fourth son, between 16 and 
18, who earned his living and helped support the family was 
excluded from compensation not affecting the amount. 
McClain v. Kingsport Improv. Corp., 147 Tenn. 130, 245 
S.W. 837, 1922 Tenn. LEXIS 26 (1922). 

Son of an employee, who, at time of father’s death, 
lacked a few weeks of being 16 years of age is conclusively 
presumed to be dependent and entitled to the statutory 
allowance though he was earning wages at time of his 
father’s death. Lenoir Car Works v. Hill, 163 Tenn. 578, 44 
S.W.2d 321, 1931 Tenn. LEXIS 151 (1931). 

Deceased’s mother was not entitled to recover as a 
partial dependent, because deceased left a minor child 
under 16 years of age surviving him. Superior Motors, Inc. 
v. Morris, 489 $.W.2d 253, 1973 Tenn. LEXIS 528 (Tenn. 
1973). 


34. —Children over Sixteen. 

A son, between 16 and 18 years of age, who earned his 
own living and helped support the family, was not a 
dependent entitled to share in compensation for his father’s 
death. McClain v. Kingsport Improv. Corp., 147 Tenn. 130, 
245 S.W. 837, 1922 Tenn. LEXIS 26 (1922). 

Where the deceased employee's two daughters, one 16 
years old, and the other 19, but physically unable to support 
herself, had lived in the home of and been wholly supported 
by their uncle and aunt since infancy, the prima facie 
presumption of dependency of these daughters upon their 
father at the time of his death was entirely overcome, and 
the employee's widow was entitled to compensation to the 
total exclusion of the daughters. O’Shell v. Cambria Coal 
Co., 187 Tenn. 611, 216 S.W.2d 331, 1948 Tenn. LEXIS 474 
(1948). 


35. —Child’s Dependency after Becoming Sixteen — 
Time Determined. 

Whether a 14 year old child of a deceased employee was 
so physically incapacitated that he would continue to be a 
dependent after reaching the age of 16 held to be a 
question properly for the determination of the court when 
that time should arrive. Pruden Coal & Coke Co. v. 
Johnson, 167 Tenn. 358, 53 S.W.2d 384, 1932 Tenn. LEXIS 
20 (1932). 


36. —Posthumous Children. 

Posthumous child is within the benefits of the statute. But 
a posthumous illegitimate child is without the benefits of 
statute. Sanders v. Fork Ridge Coal & Coke Co., 156 Tenn. 
145, 299 S.W. 795, 1927 Tenn. LEXIS 96 (1927). 

Since legitimate children under the age of 16 are 
conclusively presumed to be dependents of the worker, 
order of the trial court that a posthumous child of a 
deceased worker was to be included in award for death of 
such worker if such child was born alive was proper. 
Travelers Ins. Co. v. Dudley, 180 Tenn. 191, 173 S.W.2d 
142 (1943). 


37. —Stepchildren and Adopted Children. 

A stepchild, a member of employee’s family and actually 
dependent on him, is deemed a dependent child, and the 
same is true of an adopted child. Cherokee Brick Co. v. 
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Bishop, 156 Tenn. 168, 299 S.W. 770, 1927 Tenn. LEXIS 99 
(1927). 

A stepchild who is a member of deceased employee’s 
family and was dependent upon the employee for support, 
is a dependent and is entitled to share benefits equally with 
the employee’s natural children. Williams v. Travelers Ins. 
Co., 530 $.W.2d 283, 1975 Tenn. LEXIS 563 (Tenn. 1975). 


38. —Illegitimate Children. 

An illegitimate daughter may inherit from a deceased son 
of her mother, and hence may recover compensation for his 
death, if dependent on him. Bohlen-Huse Coal & Ice Co. v. 
McDaniel, 148 Tenn. 628, 257 S.W. 848, 1923 Tenn. LEXIS 
48 (1924). 

An illegitimate child two years old may be compensated 
as dependent orphan where his father has been killed after 
his mother deserted the father and child. Portin v. Portin, 
149 Tenn. 530, 261 S.W. 362, 1923 Tenn. LEXIS 111 
(1924). 

For an illegitimate child to enjoy the benefits of the 
compensation statute, he must have come into being and 
have been actually supported by his father, and a posthu- 
mous illegitimate child is without the provisions of the 
statute. Sanders v. Fork Ridge Coal & Coke Co., 156 Tenn. 
145, 299 S.W. 795, 1927 Tenn. LEXIS 96 (1927). 

Where illegitimate child of employee’s daughter was 
dependent of employee at time of employee’s death and 
provisions for payments for benefit of such child were 
included in agreed settlement, status of such child as 
dependent of employee was unaffected by subsequent 
marriage of parents of child and by child’s legitimation by 
such marriage. Royal Indem. Co. v. Jackson, 201 Tenn. 
500, 300 S.W.2d 893, 1957 Tenn. LEXIS 328 (1957). 

Conclusive presumption of dependency of children under 
16 years of age applies to illegitimate children if such 
children are able to establish paternity of worker. Terry v. 
Burlington Industries, Inc., 220 Tenn. 668, 423 S.W.2d 476, 
1968 Tenn. LEXIS 533 (1968). 

The conclusive presumption that a minor child of the 
deceased employee under 16 years of age was wholly 
dependent on the deceased for support applies to illegiti- 
mate children upon proof of employee’s paternity. Williams 
v. Travelers Ins. Co., 530 S.W.2d 283, 1975 Tenn. LEXIS 
563 (Tenn. 1975). 


39. —Grandchildren. 

Wholly dependent grandchildren are to be compensated. 
Cherokee Brick Co. v. Bishop, 156 Tenn. 168, 299 S.W. 
770, 1927 Tenn. LEXIS 99 (1927). 

Grandchildren of a deceased employee coming within 
the class of actual dependents are entitled to the full 
proceeds provided for them under the statute, for the time 
during which they may draw compensation. Sands v. Brock 
Candy Co., 171 Tenn. 235, 101 S.W.2d 1113, 1936 Tenn. 
LEXIS 84 (1937). 

Where, on the death of an employee, he left as his 
dependents his widow and two grandchildren who lived in 
his family, and compensation was allowed them as depen- 
dents of the decedent, and subsequently the widow died, 
the grandchildren are entitled to reapportionment, although 
the grandchildren’s father was alive, but was not supporting 
them. Sands v. Brock Candy Co., 171 Tenn. 235, 101 
S.W.2d 1113, 1936 Tenn. LEXIS 84 (1937). 

Deceased worker's dependent grandchildren were or- 
phans within the meaning of the statute upon the death of 
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worker's widow, even though they had a living father. Sands 
v. Brock Candy Co., 171 Tenn. 235, 101 S.W.2d 1113, 1936 
Tenn. LEXIS 84 (1937). 


40. —Child of Relative Reared in Family. 

A nephew of the employee’s wife, nine years of age, who 
had been taken by the employee and his wife when an 
infant three weeks old, upon the death of his mother, and 
who had lived with them continuously as a member of the 
family, was entitled to compensation for employee’s death 
as a “dependent.” Southern Motor Car Co. v. Patterson, 168 
Tenn. 252, 77 S.W.2d 446, 1934 Tenn. LEXIS 47 (1935). 


41. —Unrelated Children. 

Baby, unrelated to couple, who was taken into their home 
six years before the accidental death of the man and reared 
as a member of their family, being wholly dependent upon 
the man for support, was entitled to compensation. Kinnard 
v. Tennessee Chemical Co., 157 Tenn. 206, 7 S.W.2d 807, 
1927 Tenn. LEXIS 66 (1928). 

A child in care of and dependent on a deceased worker 
is to be compensated, though not related to him. Memphis 
Fertilizer Co. v. Small, 160 Tenn. 235, 22 S.W.2d 1037, 
1929 Tenn. LEXIS 98 (1930). 

In awarding compensation to an unrelated child as a 
dependent, the relationship of the parties is not the test, but 
the actual dependency of the child governs. Wilmoth v. 
Phoenix Utility Co., 168 Tenn. 95, 75 S.W.2d 48, 1934 Tenn. 
LEXIS 22 (1934). 

A four-year-old child taken from the custody of its 
parents, and placed in the custody of decedent and his wife, 
and supported by them until decedent's death, was a 
dependent of decedent and his wife, and was entitled to 
participate in a compensation award. Wilmoth v. Phoenix 
Utility Co., 168 Tenn. 95, 75 S.W.2d 48, 1934 Tenn. LEXIS 
22 (1934). 

Unrelated children are entitled to compensation if actu- 
ally dependent. Atkins v. Employers Mut. Ins. Co., 208 
Tenn. 539, 347 S.W.2d 49, 1961 Tenn. LEXIS 317 (1961). 

Meretricious relationship between mother and worker 
could not affect right of children of the mother to death 
benefits where children were actually dependent upon 
worker though unrelated to him. Atkins v. Employers Mut. 
Ins. Co., 208 Tenn. 539, 347 S.W.2d 49, 1961 Tenn. LEXIS 
317 (1961). 

Children of paramour of worker were entitled to death 
benefits where actually dependent even though father of 
children was ordered in divorce proceedings to provide 
them support and they had actually received some support 
from the father. Atkins v. Employers Mut. Ins. Co., 208 Tenn. 
539, 347 S.W.2d 49, 1961 Tenn. LEXIS 317 (1961). 


42. —Marriage of Dependent Child. 

A child who is under 18 and marries is excluded. The 
entire amount of the original award goes in such case to the 
other child or children. Finley v. Keisling Lumber Co., 162 
Tenn. 184, 35 S.W.2d 388, 1930 Tenn. LEXIS 77 (1931). 

Marriage of daughter of deceased employee prior to the 
time that she attained the age of 16 terminated her right to 
compensation. Shea v. Hoffman, 168 Tenn. 628, 80 S.W.2d 
87, 1934 Tenn. LEXIS 93 (1935). 


43. Orphans. 
A child is properly described as a dependent orphan 
without having lost by death more than one of his parents. 
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Portin v. Portin, 149 Tenn. 530, 261 S.W. 362, 1923 Tenn. 
LEXIS 111 (1924); Wright v. Armstrong, 179 Tenn. 134, 163 
S.W.2d 78, 1941 Tenn. LEXIS 102 (1942). 

The word “orphan” is not used in a strict legal sense. All 
dependent children within the classes of dependents de- 
fined by statute are included. Cherokee Brick Co. v. Bishop, 
156 Tenn. 168, 299 S.W. 770, 1927 Tenn. LEXIS 99 (1927): 
Sands v. Brock Candy Co., 171 Tenn. 235, 101 S.W.2d 
1113, 1936 Tenn. LEXIS 84 (1937). 

Where employee is living with another woman by whom 
he had a child, and his wife and two children are living with 
another man, all three children are treated as dependent 
orphans even though the wife remarried. Pruden Coal & 
Coke Co. v. Johnson, 167 Tenn. 358, 53 S.W.2d 384, 1932 
Tenn. LEXIS 20 (1932). 

Dependent grandchildren may be treated as “orphans,” 
as the word is used in this section, under the rule that the 
word “orphans” has reference to all dependent children who 
come within the class defined by the statute. Sands v. Brock 
Candy Co., 171 Tenn. 235, 101 S.W.2d 1113, 1936 Tenn. 
LEXIS 84 (1937). 

Where mother of deceased’s child was living, but married 
to another, the child was an orphan and entitled to recover 
all compensation benefits. Superior Motors, Inc. v. Morris, 
489 S.W.2d 253, 1973 Tenn. LEXIS 528 (Tenn. 1973). 


44. Dependency of Husband on Wife. 

A husband, who at the time of the injury and death of 
employee wife, was making an average weekly wage of 
$32.19, was not dependent on her. Franklin v. Stone & 
Webster Engineering Corp., 183 Tenn. 155, 191 S.W.2d 
431, 1946 Tenn. LEXIS 195 (1946). 


45. Parents. 

Decree for father and stepmother of deceased employee 
held harmless, though the stepmother was not a dependent 
under this section, where the father, if suing alone, would 
have had a right to the full amount of the award. Milne v. 
Sanders, 143 Tenn. 602, 228 S.W. 702, 1920 Tenn. LEXIS 
48 (1921). 

The question of the dependency of a father and mother 
is one of fact, and a finding of dependency will not be 
disturbed if there is any evidence to support it. Tennessee 
Chemical Co. v. Smith, 145 Tenn. 532, 238 S.W. 97, 1921 
Tenn. LEXIS 93 (1922); Phillips & Buttorff Mfg. Co. v. 
Jordan, 190 Tenn. 74, 227 S.W.2d 776, 1950 Tenn. LEXIS 
420 (1950); Wamser, Stewart & Vaughn, Inc. v. Teasley, 205 
Tenn. 78, 325 S.W.2d 540, 1959 Tenn. LEXIS 342 (1959). 

Parents, who were partial dependents of a minor son, 
were entitled to compensation for a period extending 
beyond his minority. Tennessee Chemical Co. v. Smith, 145 
Tenn. 532, 238 S.W. 97, 1921 Tenn. LEXIS 93 (1922). 

Parents owning home and receiving rents are not wholly 
dependent on a son paying them board. Knox v. Washer, 
153 Tenn. 630, 284 S.W. 888, 1925 Tenn. LEXIS 48 (1926). 

Where proof showed that parents of deceased 19 year 
old boy owned their own home in a small country settlement 
where the cost of living was low, that the father earned $125 
per month and that the boy had formerly earned approxi- 
mately $35.00 per month working part time and had begun 
work on a $100 per month job only the day before he was 
killed, there was material evidence to support the finding of 
the trial court that the parents and brothers and sisters of 
the deceased worker were not partial dependents of such 
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worker. Sweeton v. Tennessee Consol. Coal Co., 179 Tenn. 
216, 164 S.W.2d 1010, 1941 Tenn. LEXIS 106 (1942). 

In an action for compensation by the mother of de- 
ceased, the right to compensation, as a dependent of the 
deceased employee, was a fact question of the petitioner's 
reliance, in whole or part, for support furnished by the 
deceased and the existence of the right to compel her 
husband to support her would not affect her position as a 
dependent if in fact she is one. Phillips & Buttorff Mfg. Co. 
v. Jordan, 190 Tenn. 74, 227 S.W.2d 776, 1950 Tenn. 
LEXIS 420 (1950). 

Evidence supported finding of trial court that mother of 
deceased worker was partial dependent. Volz v. Souther- 
land, 200 Tenn. 344, 292 S$.W.2d 385, 1956 Tenn. LEXIS 
416 (1956). 

“Parent” includes parents by adoption and stepparents. 
Sullivan Electric Co. v. McDonald, 541 $.W.2d 112, 1976 
Tenn. LEXIS 530 (Tenn. 1976). 


46. Mother. 

The term “mother” includes stepmother. Sullivan Electric 
Co. v. McDonald, 541 S.W.2d 112, 1976 Tenn. LEXIS 530 
(Tenn. 1976). 


47. Dependency on Son or Brother. 

The rule of conclusive dependency of a wife on a 
husband and of children under 16 years of age upon a 
father does not apply to a son or a brother. Sweeton v. 
Tennessee Consol. Coal Co., 179 Tenn. 216, 164 S.W.2d 
1010, 1941 Tenn. LEXIS 106 (1942). 

In determining amount of partial dependency benefits to 
be awarded minor decedent’s brothers, the gross amount 
paid by him to his mother is not relevant but it is necessary 
to determine the actual support contributed by decedent to 
each dependent. Pilot Oil Corp. v. Sellers, 225 Tenn. 700, 
475 S.W.2d 668, 1972 Tenn. LEXIS 407 (1972). 


48. Mother-In-Law as Dependent. 

A mother-in-law of a decedent who had an income equal 
to her claim of compensation, and had sons and daughters 
able and willing to supply her needs when necessary, is not 
entitled to compensation as a dependent of her deceased 
son-in-law. Wilmoth v. Phoenix Utility Co., 168 Tenn. 95, 75 
S.W.2d 48, 1934 Tenn. LEXIS 22 (1934). 

Employee’s mother-in-law, who had lived in his family for 
about a year, who was assisted to some extent by two sons, 
and who earned her keep by managing the household 
affairs, was not a dependent. Southern Motor Car Co. v. 
Patterson, 168 Tenn. 252, 77 S.W.2d 446, 1934 Tenn. 
LEXIS 47 (1935). 


49. Aunt as Dependent. 

An aunt of the employee is not to be compensated. 
Knoxsville Gray Eagle Marble Co. v. Meek, 159 Tenn. 577, 
21 S.W.2d 625, 1929 Tenn. LEXIS 13 (1929). 


50. Amendment of Pleadings. 

The failure to name a deceased employee's dependent 
sister as a party plaintiff in his father’s petition for compen- 
sation is cured by amendment of the petition so as to 
recover for her benefit, and offering proof of her depen- 
dency without objection. Bohlen-Huse Coal & Ice Co. v. 
McDaniel, 148 Tenn. 628, 257 S.W. 848, 1923 Tenn. LEXIS 
48 (1924). 


51. Finding of Trial Court — Effect on Appeal. 
Where there was ample evidence to sustain the finding 
of the trial court as to the bona fides of the relationship to 
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and the dependency on the deceased of those in favor of 
whom the award was made, the supreme court would not 
consider such question on appeal. Johnson v. Copeland, 
178 Tenn. 431, 158 S.W.2d 986, 1941 Tenn. LEXIS 74 
(1942). 

Where there was material evidence to support the finding 
of the trial judge as to the dependency of the mother and 
sister of deceased worker, such finding was conclusive on 
appeal. Diamond Coal Mining Co. v. Curnutt, 179 Tenn. 
278, 165 S.W.2d 575, 1942 Tenn. LEXIS 21 (1942). 


52. Method of Payment. 

The award of death benefits to the woman who was 
married to decedent at the time of his death and her 
dependent 15 year old son who lived with them and to an 
eight year old child who was said to be decedent's 
illegitimate daughter, with substantial evidence supporting 
that claim, was proper, while the court’s provision that lump 
sum payments could be made was improper where the 
beneficiaries did not agree to lump sum payments. Williams 
v. Travelers Ins. Co., 530 $.W.2d 283, 1975 Tenn. LEXIS 
563 (Tenn. 1975). 


Collateral References. 

Bigamous character of marriage as affecting right of one 
party thereto to compensation for death of other. 80 A.L.R. 
1428. 

“Dependency” within Workmen’s Compensation Acts. 13 
A.L.R. 686, 30 A.L.R. 1253, 35 A.L.R. 1066, 39 A.L.R. 313, 
53 A.L.R. 218, 62 A.L.R. 160, 86 A.L.R. 865, 100 A.L.R. 
1090. 
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Death benefits awarded under T.C.A. § 50-6-210 can be 
commuted to a lump sum. Jones v. General Accident Ins. 
Co., 856 S.W.2d 133, 1993 Tenn. LEXIS 195 (Tenn. 1993). 


53. Duration of Payments. 

Even though death benefits to dependents are subject to 
a maximum and minimum weekly benefit and maximum 
total benefit, T.C.A. § 50-6-210 does not place a limit on the 
number of weeks such benefits are to be paid. Conse- 
quently, an award of death benefits should continue to be 
paid beyond 440 weeks until the maximum total benefit is 
reached. Jones v. General Accident Ins. Co., 856 S.W.2d 
133, 1993 Tenn. LEXIS 195 (Tenn. 1993). 

The only limitation on death benefits to dependents is 
that the compensation be paid during dependency and must 
not exceed the maximum total benefit. Benefits are to be 
paid until the statutory maximum is reached or until the 
surviving spouse dies or remarries; therefore, the trial court 
erred in limiting benefits. Jones v. General Accident Ins. 
Co., 856 S.W.2d 133, 1993 Tenn. LEXIS 195 (Tenn. 1993). 


Nonresident aliens, right to maintain action under Work- 
men’s Compensation Acts, based upon death of employee, 
for benefit of. 138 A.L.R. 695. 

Right of woman who marries injured workman to com- 
pensation as his widow or surviving wife. 98 A.L.R. 993. 

Workmen’s compensation: posthumous children and 
children born after accident as dependents. 18 A.L.R.3d 
900. 


50-6-211. Contribution to payment of compensation by two or more 
employers — Agreement between employers. [Applicable 
to injuries occurring both prior to and on and after July 1, 


2014.] 


(a) In case any employee for whose injury or death compensation is payable 
under this chapter, shall, at the time of injury, be employed and paid jointly by 
two (2) or more employers subject to this chapter, the employers shall 
contribute to the payment of the compensation in a proportion of their several 
wage liability to the employee. 

(b) Ifone (1) or more, but not all, of the employers are subject to this chapter, 
and otherwise subject to liability for compensation under this chapter, then the 
liability of those who are so subject shall be to pay the proportion of the entire 
compensation that their portion of the wage liability bears to the wages of the 
employee; provided, that nothing in this section shall prevent any agreement 
between the different employers between themselves as to the distribution of 
the ultimate burden of the compensation. 


History. 
Acts 1919, ch. 128, § 29; Shan. Supp., 


§ 3608a180; Code 1932, § 6882; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1012. 
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Cross-References. 
Inapplicability to claims filed against state, 
§ 9-8-307. 


Law Reviews. 
Third-Party Liability and Adjustments Be- 
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tween Different Employers and Insurance Car- 
riers in Tennessee (William J. Harbison), 16 
Vand. L. Rev. 1113 (1963). 


NOTES TO DECISIONS 


Analysis 


1. Joint Employers Paying Equal Salaries. 
2. Part of Employment Not Subject to Statute. 
3. Workers Under Federal Programs. 


1. Joint Employers Paying Equal Sala- 
ries. 

Where it clearly appeared that deceased em- 
ployee was being paid $10.00 per week by each 
of two companies and that this had been so for 
a long period of time, this justified the finding 
by the trial judge under this section that the 
two employers should contribute to the award 
in equal proportions. Riverside Mill Co. v. Par- 
sons, 176 Tenn. 381, 141 S.W.2d 895, 1939 
Tenn. LEXIS 128 (1940). 


2. Part of Employment Not Subject to 
Statute. 

Where worker who was killed in the course of 

his employment as an employee of city water 


Collateral References. 

Contribution or indemnity from employer or 
insurer, right to, of one other than employer or 
insurer liable under act. 66 A.L.R. 1433. 

Remedy as between subcontractor and prin- 
cipal contractor (or independent contractor or 
contractee) in respect of workmen’s compensa- 
tion paid by one to employee injured through 


and light department was also paid for work 
done for other departments of the city by the 
department for whom he did the work but only 
the city water and light department was oper- 
ating under the provisions of the compensation 
statute, the payments which he received from 
other departments could not be added to what 
he received from the water and light depart- 
ment in calculating his weekly wage. Travelers 
Ins. Co. v. Dudley, 180 Tenn. 191, 173 S.W.2d 
142 (1943). 


3. Workers Under Federal Programs. 

A Comprehensive Employment Training Act 
(repealed) worker is “paid jointly.” The agency 
pays the employee with dollars, and the busi- 
ness pays the employee with training and ex- 
perience. Jackson Housing Authority v. Auto- 
Owners Ins. Co., 686 S.W.2d 917, 1984 Tenn. 
App. LEXIS 3363 (Tenn. Ct. App. 1984). 


other’s negligence, where injured employee had 
no remedy apart from the act. 166 A.L.R. 1221. 

Right as between employer primarily respon- 
sible under Workmen’s Compensation Act and 
employer secondarily liable under that act 
where injury was due to latter’s negligence. 117 
A.L.R. 571. 


50-6-212. Hernia or rupture. [Applicable to injuries occurring on and 


after July 1, 2014.] 


(a) In all claims for compensation for hernia or rupture, resulting from 
injury by accident arising primarily out of and in the course and scope of the 
employee’s employment, it must be definitely proven to the satisfaction of the 


court that: 


(1) There was an injury resulting in hernia or rupture; 
(2) The hernia or rupture appeared suddenly; 


(3) It was accompanied by pain; 


(4) The hernia or rupture immediately followed the accident; and 
(5) The hernia or rupture did not exist prior to the accident for which 


compensation is claimed. 


(b) All hernia or rupture, inguinal, femoral or otherwise, so proven to be the 
result of an injury by accident arising primarily out of and in the course and 
scope of the employment, shall be treated in a surgical manner by a radical 
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operation. If death results from the operation, the death shall be considered as 

the result of the injury, and compensation paid in accordance with this chapter. 
(c)(1) In case the injured employee refuses to undergo the radical operation 
for the cure of the hernia or rupture, no compensation will be allowed during 
the time the refusal continues. 

(2) If, however, it is shown that the employee has some chronic disease, or 
is otherwise in such physical condition that the court finds it unsafe for the 
employee to undergo the operation, the employee shall be paid compensation 
in accordance with this chapter. 


History. 

Acts 1941, ch. 90, § 10; C. Supp. 1950, 
§ 6892.1 (Williams, § 6892a); T.C.A. (orig. ed.), 
§ 50-1009; Acts 20138, ch. 289, §§ 57, 58. 


inserted “primarily” and “and scope” to the first 
sentence of (a) and the first sentence of (b). 


Effective Dates. 
Acts 2018, ch. 289, § 106. July 1, 2014; 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 


April 29, 2013. 
Amendments. 
The 2013 amendment, effective July 1, 2014, 


50-6-212. Hernia or rupture. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) In all claims for compensation for hernia or rupture, resulting from injury by accident arising 
out of and in the course of the employee’s employment, it must be definitely proven to the 
satisfaction of the court that: 

(1) There was an injury resulting in hernia or rupture; 

(2) The hernia or rupture appeared suddenly; 

(3) It was accompanied by pain; 

(4) The hernia or rupture immediately followed the accident; and 

(5) The hernia or rupture did not exist prior to the accident for which compensation is 
claimed. 

(b) All hernia or rupture, inguinal, femoral or otherwise, so proven to be the result of an injury 
by accident arising out of and in the course of the employment, shall be treated in a surgical 
manner by a radical operation. If death results from the operation, the death shall be considered 
as the result of the injury, and compensation paid in accordance with this chapter. 

(c)(1) In case the injured employee refuses to undergo the radical operation for the cure of the 

hernia or rupture, no compensation will be allowed during the time the refusal continues. 

(2) If, however, it is shown that the employee has some chronic disease, or is otherwise in 
such physical condition that the court finds it unsafe for the employee to undergo the operation, 
the employee shall be paid compensation in accordance with this chapter. 


History. 
Acts 1941, ch. 90, § 10; C. Supp. 1950, § 6892.1 
(Williams, § 6892a); T.C.A. (orig. ed.), § 50-1009. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 23. 


Law Reviews. 
Some Problems Arising Under the Workmen’s Compen- 
sation Law of Tennessee, 8 Vand. L. Rev. 616 (1954). 
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NOTES TO DECISIONS 


Analysis 


1. Purpose of Section. 

2. Application of Section. 

3. “Hernia or Rupture” — Meaning and Scope. 
4. “Suddenly” and “Immediately” — Meaning and Scope. 
5. Pain. 

6. Facts Justifying Recovery. 

7. Injury Aggravating Hernia. 

8. Judicial Knowledge. 

9. Second Operation. 

10. Notice. 

11. Refusal of Operation. 

12. Preexisting Hernia. 


1. Purpose of Section. 

By this section the general assembly intended to place 
certain limitations and restrictions upon the right to recover 
compensation for injuries causing hernia and also to the 
aggravation or enlargement of preexisting hernia and to 
point out and distinguish the injuries which are compens- 
able and those that are noncompensable, and for the 
injured employee to recover he must bring his case within 
the provisions of the section. Matthews v. Hardaway 
Contracting Co., 179 Tenn. 98, 163 S.W.2d 59, 1941 Tenn. 
LEXIS 99 (1942). 

The question of when a hernia is caused by an injury, or 
merely results from some inherent physical weakness or 
disease, is one that is difficult of solution by the courts. It 
was the object and purpose of this section to remove the 
issue as far as possible from the field of conjecture and 
speculation. Matthews v. Hardaway Contracting Co., 179 
Tenn. 98, 163 $.W.2d 59, 1941 Tenn. LEXIS 99 (1942). 


2. Application of Section. 

It was not the legislative intent that a diaphragmatic 
hernia must be proved according to the terms of this 
section. Sullivan v. Green, 206 Tenn. 42, 331 S.W.2d 686, 
1959 Tenn. LEXIS 422 (1959). 

Plaintiff who suffered a diaphragmatic hernia was not 
required to undergo surgery in order to obtain continued 
payments for total permanent disability. Sullivan v. Green, 
206 Tenn. 42, 331 S.W.2d 686, 1959 Tenn. LEXIS 422 
(1959). 

While it is not stated in the statute that the employer must 
offer the operation to the employee, it is reasonable to 
expect that the employee should be informed of the 
necessity for and/or offer of the operation and the employer 
or his carrier must furnish the cost thereof. Bristol v. Reed, 
218 Tenn. 173, 402 S.W.2d 124, 1966 Tenn. LEXIS 559 
(1966). 

The general rule that an employer who does not give his 
employee a physical examination takes such employee in 
his present physical condition does not apply to hernias. F. 
H. Lawson Co. v. Rambo, 225 Tenn. 217, 465 S.W.2d 732, 
1971 Tenn. LEXIS 296 (1971). 

Subdivision (a)(5) of T.C.A. § 50-6-212 applies to situa- 
tions where an employee has either a congenital hernia, or 
a preexisting hernia which was not occupationally caused or 
related. In such cases, even if the employee sustains an 
accidental injury in the scope and course of his employment 
that aggravates the prior noncompensable hernia, recovery 


is not permitted. Cook v. Great West Casualty Co., 779 
S.W.2d 365, 1989 Tenn. LEXIS 549 (Tenn. 1989). 


3. “Hernia or Rupture” — Meaning and Scope. 

When this statute speaks of “hernia or rupture” it 
contemplates a rupture of the abdominal wall, such as could 
be seen by the claimant, and that it “immediately followed 
the accident.” Stone & Webster Engineering Corp. v. Davis, 
191 Tenn. 42, 231 S.W.2d 376, 1950 Tenn. LEXIS 543 
(1950). 


4. “Suddenly” and “Immediately” — Meaning and 
Scope. 

This section expressly requires proof “that the hernia or 
rupture appeared suddenly,” or “immediately followed the 
accident,” one would have to give the section a very narrow 
construction to hold that the hernia must appear instanta- 
neously, or at the moment of the accident. Etter v. Blue 
Diamond Coal Co., 187 Tenn. 407, 215 S.W.2d 803, 1948 
Tenn. LEXIS 446 (1948). 

When our general assembly used the word “suddenly” in 
this section, it meant that the hernia must have developed 
without warning, or, without previous notice, and that it must 
not be attributable to any preexisting cause. Etter v. Blue 
Diamond Coal Co., 187 Tenn. 407, 215 S.W.2d 803, 1948 
Tenn. LEXIS 446 (1948). 

A hernia is “immediate” and compensable if it appears so 
soon after the injury that it would not be possible to attribute 
it to any other cause. Etter v. Blue Diamond Coal Co., 187 
Tenn. 407, 215 S.W.2d 803, 1948 Tenn. LEXIS 446 (1948). 

Where at time worker was struck in groin or abdomen in 
March he felt pain and sought medical attention at which 
time he was found to be suffering from hematuria, and 
worker continued to be examined and treated until July 
when hernia was discovered and repaired, statutory re- 
quirements that hernia appear suddenly and immediately 
following the accident were met. Floyd v. Travelers Ins. Co., 
225 Tenn. 38, 463 S.W.2d 407, 1970 Tenn. LEXIS 376 
(1970). 


5. Pain. 

Evidence that employee felt stinging sensation in his 
back and side while struggling with 200 pound machine was 
sufficient to meet the requirement that hernia must be 
accompanied with pain. Paristyle Beauty Salon, Inc. v. 
Chandler, 207 Tenn. 587, 341 S.W.2d 731, 1960 Tenn. 
LEXIS 497 (1960). 


6. Facts Justifying Recovery. 

Knot discovered while taking a bath on Saturday night 
following painful accident on preceding Tuesday when 
employee was hit in the stomach by a machine which was 
So painful that he was required to sit down on the floor for 
30 minutes was compensable as a hernia, since it “ap- 
peared suddenly,” followed the accident “immediately” and 
could not be attributed to any cause other than the accident. 
Etter v. Blue Diamond Coal Co., 187 Tenn. 407, 215 S.W.2d 
803, 1948 Tenn. LEXIS 446 (1948). 

Employee was entitled to compensation for hernia where 
he testified that after jumping from a wagon he felt a sharp 
pain in the bottom of his stomach and later in the day 
discovered a knot in the groin though doctor testified that 
tissue indicated that hernia had existed for years and that 
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appendix had stuck in the hernia. Stone & Webster 
Engineering Corp. v. Davis, 191 Tenn. 42, 231 S.W.2d 376, 
1950 Tenn. LEXIS 543 (1950). 

Although all medical testimony was to the effect that 
hernia had been properly repaired and that petitioner was 
able to do the same work that he did before the accident, 
where petitioner testified that he was unable to do heavy 
lifting or walking because of pain at the site of the operation, 
supreme court would not overrule finding of trial court in 
making award for permanent partial disability, even though 
it may have decided otherwise on the evidence if it had 
been the trial court, since such testimony of petitioner 
furnished evidence for the trial court’s finding, it being 
common knowledge that surgical operations often leave 
scar tissue and tenderness. Wood v. Edenfield Electric Co., 
211 Tenn. 295, 364 $.W.2d 908, 1962 Tenn. LEXIS 358 
(1963). 


7. Injury Aggravating Hernia. 

Where an injury received in the course of employment 
aggravated an existing hernia but was not the cause of the 
hernia, such injury was not compensable under the statute. 
Matthews v. Hardaway Contracting Co., 179 Tenn. 98, 163 
S.W.2d 59, 1941 Tenn. LEXIS 99 (1942): Miller v. Fentress 
Coal & Coke Co., 190 Tenn. 670, 231 S.W.2d 343, 1950 
Tenn. LEXIS 533 (1950). 

Where evidence supported finding of chancellor that 
second injury was aggravation of previous injury occurring 
over a year previously and payments for the aggravated 
injury were made within the period of limitation, chancellor 
did not err in permitting employee to seek relief on the 
earlier injury where employer brought suit to settle dispute 
on second injury. Bristol v. Reed, 218 Tenn. 173, 402 
S.W.2d 124, 1966 Tenn. LEXIS 559 (1966). 

When an employee has a recurrence of a compensable 
hernia, or in the course of employment aggravates a 
previously compensable hernia, then the employee is 
entitled to further compensation benefits, both temporary 
and total, if causation is proved. Cook v. Great West 
Casualty Co., 779 S.W.2d 365, 1989 Tenn. LEXIS 549 
(Tenn. 1989). 


8. Judicial Knowledge. 

It is a matter of common knowledge to men engaged in 
the science of medicine and surgery, of which the court may 
take judicial cognizance, that a hernia or rupture may result 
from causes wholly independent of any traumatic or 
compensable injury. Matthews. v. Hardaway Contracting 
Co., 179 Tenn. 98, 163 S.W.2d 59, 1941 Tenn. LEXIS 99 
(1942). 


9. Second Operation. 

Since this section makes no provision for a second 
operation after a first has been unsuccessful, the question 
falls within the sound discretion of the trial judge to 
determine whether, under all the facts and circumstances of 
the particular case, to require a second operation, is or is 
not reasonable. Greeneville Cabinet Co. v. Ramsey, 195 
Tenn. 409, 260 S.W.2d 157, 1953 Tenn. LEXIS 357 (1953). 


10. Notice. 
The mere fact that employee felt some sort of a stinging 
pain in the lower abdominal region and had some six years 
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before suffered a hernia was not sufficient to charge such 
employee with notice that he had suffered a hernia at the 
later time, and therefore such employee had a reasonable 
excuse for failure to give notice to the employer in the time 
required where he promptly gave such notice when he 
found out that he did have a hernia. Farmer v. Blue 
Diamond Coal Co., 204 Tenn. 293, 319 S.W.2d 479, 1958 
Tenn. LEXIS 270 (1958). 


11. Refusal of Operation. 

Where only medical evidence in record of probative 
value was to effect that employee suffered simple hernia 
which could be repaired without danger to life of employee 
but such evidence was overlooked by trial court in awarding 
compensation, supreme court would remand case for 
further proceedings with provision that if employee refused 
operation compensation payments should be suspended 
from date employer offered operation. Hammonds v. Rio 
Grande Fence Co., 217 Tenn. 190, 396 $.W.2d 347, 1965 
Tenn. LEXIS 533 (1965). 

A reasonable refusal to undergo an operation will not 
result in suspension of compensation payments. Bristol v. 
Reed, 218 Tenn. 173, 402 S.W.2d 124, 1966 Tenn. LEXIS 
559 (1966). 

Where failure of employee to submit to hernia operation 
was due to his failure to understand the nature and 
consequences of an operation and as to who would pay for 
it, failure of employee to appear was not such as to justify 
denial of compensation. Bristol v. Reed, 218 Tenn. 173, 402 
S.W.2d 124, 1966 Tenn. LEXIS 559 (1966). 


12. Preexisting Hernia. 

Subdivision (a)(5) of T.C.A. § 50-6-212 requires a finding 
by the trial court that “the hernia or rupture did not exist prior 
to the accident for which compensation is claimed.” The 
terms “hernia” and “rupture” are used interchangeably in the 
statute, to refer to the same kind of medical condition, a 
protrusion of an organ or tissue through the abdominal wall, 
resulting from an inherent weakness in the abdominal wall. 
The language of the statute refers to the current “hernia or 
rupture,” i.e., the one which results from “the accident for 
which compensation is claimed,” and not to a past condition 
which is unrelated to the new injury. Capps v. Goodlark 
Medical Center, Inc., 804 S.W.2d 887, 1991 Tenn. LEXIS 63 
(Tenn. 1991). 

All hernias, by definition, result from “preexisting weak- 
ness,” i.e., a weakness in the abdominal wall that makes it 
possible for a hernia to develop. However, this fact does not 
bar workers’ compensation for all hernias. They are com- 
pensable if they meet the criteria set out in subsection (a) 
of T.C.A. § 50-6-212, criteria which are designed to insure 
that the employee’s hernia “results from some form of 
trauma arising out of and in the course of the workman’s 
employment.” Capps v. Goodlark Medical Center, Inc., 804 
S.W.2d 887, 1991 Tenn. LEXIS 63 (Tenn. 1991). 

Employee’s hernia was, in fact, caused by “the accident 
for which compensation is claimed” and was not already in 
existence at the time of the accident. Her prior surgical 
incision, long since healed, was not a preexisting “hernia or 
rupture” for purposes of subdivision (a)(5) of T.C.A. § 50- 
6-212. Capps v. Goodlark Medical Center, Inc., 804 S.W.2d 
887, 1991 Tenn. LEXIS 63 (Tenn. 1991). 
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Collateral References. Sufficiency of proof that hernia resulted from accident or 
Hernia as result of sudden strain as accident or acciden- _ incident in suit rather than from preexisting condition. 2 
tal injury. 98 A.L.R. 205. A.L.R.3d 434. 


Preexisting hernia or physical condition tending to pro- 
duce it as affecting right to compensation. 19 A.L.R. 102, 28 
A.L.R. 204, 60 A.L.R. 1299. 


50-6-213. Epileptics — Election not to be covered by certain provisions 
— Revocation. [Applicable to injuries occurring both prior 
to and on and after July 1, 2014.] 


(a) Epileptics may elect not to be subject to this part for injuries resulting 
because of epilepsy and still remain subject to its provisions for all other 
injuries. 

(b) This election shall be made by giving notice to the employer in writing on 
a form to be furnished by the division of workers’ compensation and filing a 
copy of the notice with the division. 

(c) An election may be revoked by giving written notice to the employer of 
revocation, and the revocation shall be effective upon filing copy of the notice 
with the division. 


History. Textbooks. 

Acts 1977, ch. 223, § 1; impl. am. Acts 1980, Tennessee Jurisprudence, 26 Tenn. Juris., 
choad, 6.1: 1.C,A...8 50-1029, Workers’ Compensation, § 27. 
Cross-References. Law Reviews. 

Inapplicability to claims filed against state, Workers’ Compensation Outline (Paul Camp- 
§ 9-8-307. bell III), 18 No. 3 Tenn. B.J. 11 (1982). 


50-6-214. Responsibility for payment of benefits and loss adjustment 
expenses between insurance carrier and self-insured 
employer. [Applicable to injuries occurring on and after 
July 1, 2014.] 


(a) The administrator or the administrator’s designee shall order appropri- 
ate workers’ compensation benefits and loss adjustment expenses associated 
with the claim to be paid on an equal basis by the insurance carrier or carriers 
and the self-insured employer, as appropriate, in any case where: 

(1)(A) An employer changes insurance carriers; 

(B) The employer having been self-insured, becomes insured; or 

(C) The employer having been insured, is approved to be self-insured; 
and 
(2) One (1) of the following applies: 

(A) The compensability of the claim is not being disputed by the 
employer or carrier; or 

(B) A workers’ compensation judge has determined the claim to be 
compensable or ordered the provision of benefits to an employee; and 
(3) There is a dispute as to which entity is responsible to provide workers’ 

compensation benefits to a worker. 

(b) Upon an agreement by the parties or a court order as to which entity is 
responsible to pay the workers’ compensation benefits to the employee, the 
entity responsible for the provision of workers’ compensation benefits shall 
reimburse the other entity all moneys paid for or on behalf of the employee as 
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ordered by the administrator or the administrator’s designee, plus interest 
from the date of payment at the rate set by § 47-14-121. 


History. and substituted “administrator’s” for “commis- 
Acts 2007, ch. 378, § 1; 2013, ch. 282,§§ 1,7. sioner’s” in (a) and (b); and near the beginning 
of (a)(2)(B) substituted “judge” for “specialist”. 


Amendments. 
The 2013 amendment, effective July 1, 2014, Effective Dates. 
substituted “administrator” for “commissioner” Acts 2013, ch. 282, § 10. July 1, 2014. 


50-6-214. Responsibility for payment benefits and loss adjustment expenses between 
insurance carrier and self-insured employer. [Applicable to injuries occur- 
ring prior to July 1, 2014.] 


(a) The commissioner or the commissioner's designee shall order appropriate workers’ 
compensation benefits and loss adjustment expenses associated with the claim to be paid on an 
equal basis by the insurance carrier or carriers and the self-insured employer, as appropriate, in 
any case where: 

(1)(A) An employer changes insurance carriers; 
(B) The employer having been self-insured, becomes insured; or 
(C) The employer having been insured, is approved to be self-insured; and 
(2) One (1) of the following applies: 
(A) The compensability of the claim is not being disputed by the employer or carrier; or 
(B) A workers’ compensation specialist has determined the claim to be compensable or 
ordered the provision of benefits to an employee; and 
(3) There is a dispute as to which entity is responsible to provide workers’ compensation 
benefits to a worker. 

(b) Upon an agreement by the parties or a court order as to which entity is responsible to pay 
the workers’ compensation benefits to the employee, the entity responsible for the provision of 
workers’ compensation benefits shall reimburse the other entity all moneys paid for or on behalf 
of the employee as ordered by the commissioner or the commissioner’s designee, plus interest 
from the date of payment at the rate set by § 47-14-121. 


History. 
Acts 2007, ch. 378, § 1. 


50-6-215. Rental and assignment of PPO network rights. [Applicable 
to injuries occurring both prior to and on and after July 1, 
2014.] 


(a) This section may be referred to as the “Rental and Assignment of PPO 
Network Rights.” 
(b) For purposes of this section, unless the context otherwise requires: 

(1) “Contracting agent” means any person that is in direct privity of 
contract with a medical provider to reimburse the medical provider for 
medical services provided to an injured worker pursuant to this chapter at 
rates other than those provided under the workers’ compensation medical 
fee schedule. Nothing contained within this section shall be construed to 
permit the creation of preferred provider organization networks that permit 
payments above the medical fee schedule adopted by the department; and 

(2) “Workers’ compensation payor” means an employer, workers’ compen- 
sation trust, workers’ compensation pool or insurer responsible pursuant to 


433 WORKERS’ COMPENSATION LAW 50-6-215 


§ 50-6-405 for paying a medical provider for the delivery of workers’ 

compensation related healthcare services. 

(c) Every contracting agent that sells, leases, assigns, transfers, or conveys 
its list of contracted medical providers and their contracted reimbursement 
rates shall, upon entering or renewing a medical provider contract, do all of the 
following: 

(1) Disclose to the medical provider whether the list of contracted medical 
providers may be sold, leased, transferred, or conveyed to other payors or 
agents, including workers’ compensation insurers or self insureds. The 
disclosure of the ability to sell, lease, transfer or convey the list or network 
of medical providers shall be in a section of a contract titled “assignment” or 
“assignability” or similar title; 

(2) Disclose whether workers’ compensation payors to whom the list of 
contracted medical providers may be sold, leased, transferred, or conveyed 
may be permitted to pay a medical provider’s contracted rate if less than the 
workers’ compensation fee schedule. The disclosure of the ability to pay a 
medical provider’s contracted rate, if less than the workers’ compensation 
fee schedule, shall be in a section of a contract titled “assignment” or 
“assignability” or similar title; 

(3) Allow medical providers, upon the initial signing or renewal of a 
medical provider contract, to decline to participate in networks solely to 
serve workers’ compensation payors that are sold, leased, transferred, or 
conveyed to workers’ compensation payors; and 

(4) Maintain a web page that contains a complete listing of customers to 
whom the network is sold, leased, transferred or conveyed that is accessible 
to all contracted medical providers and updated at least twice a year, as well 
as maintain a toll-free telephone number accessible to all contracted medical 
providers whereby medical providers may access workers’ compensation 
payor summary information and a list of lessees of the network. 

(d)(1) The explanation of payment (EOP) or explanation of review (EOR) 

transmitted to the medical provider shall delineate the following 

information: 

(A) Employer’s name; 

(B) Injured worker’s name; 

(C) Name of the workers’ compensation payor and the name of the third 
party administrator if a third party administrator is utilized. If a third 
party administrator is utilized, then a telephone number for the third 
party administrator shall be delineated; otherwise, a telephone number 
for the workers’ compensation payor shall be delineated; 

(D) Name and telephone number of the entity that analyzes the medical 
provider bill for the purpose of ensuring that the billed amount complies 
with the workers’ compensation medical fee schedule; 

(E) Name and telephone number of the contracting agent that has a 
written medical provider contract signed by the medical provider whereby 
the contracting agent or a third party is entitled to access and pay rates 
other than those provided under the workers’ compensation medical fee 
schedule; 

(F) Name and telephone number of the entity that analyzes the medical 
provider bill for the purpose of reducing the billed amount below the 
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medical fee schedule pursuant to a preferred provider organization net- 

work contract, unless the entity is the same entity referenced in subdivi- 

sion (d)(1)(E); 

(G) Amount billed by the medical provider; 
(H) Amount permitted by the workers’ compensation fee schedule; and 
(I) Amount of payment. 

(2) Within twenty (20) calendar days of a medical provider submitting in 
writing to a workers’ compensation payor an EOP or EOR that does not 
comply with subdivision (d)(1), the entity that originally generated the EOP 
or EOR shall issue to the medical provider a corrected EOP or EOR that 
complies with subdivision (d)(1). 

(3) Aworkers’ compensation payor shall demonstrate that it is entitled to 
pay a contracted rate within thirty (30) days of receipt of a written request 
from a medical provider who has received a claim payment from the workers’ 
compensation payor. The medical provider shall include in the request a 
statement explaining why the payment is not at the correct contracted rate 
for the services provided. The failure of the medical provider to include such 
a statement shall relieve the workers’ compensation payor from the respon- 
sibility of demonstrating that it was entitled to pay the disputed contracted 
rate. A workers’ compensation payor shall be deemed to have demonstrated 
that it is entitled to pay a contracted rate if it correctly identifies the 
contracting agent that originally entered into the contract with the medical 
provider to pay the claim at the contracted rate. 


History. which enacted this section, effective January 1, 
Acts 2010, ch. 792, § 2. 2011, shall only apply to workers’ compensation 


Compilers Notes medical provider payments made, and an EOR 


Acts 2010, ch. 792, § 3 provided that the act, or EOP issued, on or after January 1, 2011. 


50-6-216. Ombudsman program. [Applicable to injuries occurring on 
and after July 1, 2014.] 


(a) The administrator shall establish a workers’ compensation ombudsman 
program to assist injured or disabled employees, persons claiming death 
benefits, employers, and other persons in protecting their rights, resolving 
disputes, and obtaining information available under workers’ compensation 
laws. The ombudsman program shall be available only to those individuals or 
organizations that are not represented by an attorney in the claim for workers’ 
compensation benefits. 

(b) No statement, discussion, evidence, allegation or other matter of legal 
significance that occurs in the presence of an ombudsman shall be admissible 
as evidence in any other proceeding. 

(c) The administrator may adopt rules and regulations consistent with this 
chapter in order to fulfill the purposes of this section in an orderly and efficient 
manner. 

(d) The division shall have authority to assess a civil penalty against any 
person or organization, with the exception of the state or a representative of 
the state, that refuses to cooperate with the services provided by an ombuds- 
man as provided in § 50-6-118. 
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(e)(1) Any party that is not represented by legal counsel may request the 
services of a workers’ compensation ombudsman by contacting the office of 
mediation services. 

(2) The ombudsman’s authority shall include, but not be limited to, the 
following: 

(A) Meet with and provide information to unrepresented parties about 
the unrepresented party’s rights and responsibilities under the law; 

(B) Explain the administrative process for resolving workers’ compen- 
sation claims; 

(C) Investigate claims and attempt to resolve disputes without resort to 
alternative dispute resolution and court proceedings; 

(D) Communicate with all parties and providers in the claim; 

(E) Assist the parties in the completion of forms; and 

(F) Facilitate the exchange of medical records. 

(3) An ombudsman shall not provide legal advice. 

(4) An ombudsman shall not be called to testify in any proceeding and no 
statement or representation made to an ombudsman shall be considered by 
a workers’ compensation judge for any purpose. 

(5) An unrepresented party has a right to consult with an ombudsman 
and receive services under this subsection. If the party receiving the services 
of an ombudsman obtains legal counsel pertaining to the case or dispute for 
which the services of an ombudsman were engaged, the party, or the party’s 
counsel, shall immediately notify the division and the office of mediation 
services. Upon receipt of notice that the party has retained counsel, the 


ombudsman shall terminate all services. 


History. : 
Acts 2013, ch. 289, § 77; 2014, ch. 837, § 1. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which enacted this section, shall be known 
and may be cited as the “Workers’ Compensa- 
tion Reform Act of 2013.” 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 837 
took effect on April 28, 2014 for purposes of 
promulgating rules. 


Amendments. 
The 2014 amendment added (e). 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 837, § 3. July 1, 2014; pro- 
vided that for purposes of promulgating rules, 
the act took effect April 28, 2014. [See the 
Compiler’s Notes.] 


50-6-217. Workers’ compensation appeals board. [Applicable to inju- 
ries occurring on and after July 1, 2014.] 


(a) The administrator shall establish a workers’ compensation appeals 
board, which shall be wholly separate from the court of workers’ compensation 
claims, to review interlocutory and final orders entered by workers’ compen- 
sation judges upon application of any party to a workers’ compensation claim. 

(1) Any party aggrieved by an order for temporary disability or medical 


benefits or an order either awarding permanent disability or medical 
benefits or denying a claim for permanent disability or medical benefits 
issued by a workers’ compensation judge may request review of the order by 
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the workers’ compensation appeals board by filing a request for appeal, on a 
form prescribed by the administrator. Review shall be accomplished in the 
following manner: 

(A) Within seven (7) business days after issuance of an interlocutory 
order for temporary disability or medical benefits by a workers’ compen- 
sation judge, either party may request an appeal of the decision. Within 
seven (7) business days of receiving an appeal of an interlocutory order, 
the workers’ compensation appeals board shall enter an order affirming, 
reversing, remanding, or modifying the decision of the workers’ compen- 
sation judge. The workers’ compensation appeals board’s decision on an 
appeal of an interlocutory order shall not be subject to further review. 

(B) Within thirty (80) calendar days after issuance of a compensation 
order pursuant to § 50-6-239(c)(2), either party may request an appeal of 
the decision by filing a notice of appeal with the workers’ compensation 
appeals board. Parties shall have fifteen (15) calendar days after an appeal 
is filed to file briefs with the workers’ compensation appeals board. Within 
forty-five (45) calendar days after receiving an appeal of a compensation 
order, the workers’ compensation appeals board shall issue a decision 
either affirming the judgment and certifying the workers’ compensation 
judge’s order as final or remanding the case. If judgment is affirmed, the 
final order of the workers’ compensation judge shall be immediately 
appealable to the state supreme court. If a request for administrative 
review is timely filed, the order issued by the workers’ compensation judge 
shall not become final, as provided in § 50-6-239(c)(7), until the workers’ 
compensation appeals board issues a written decision certifying the order 
as a final order. 

(2) The workers’ compensation appeals board may remand the decision of 
the workers’ compensation judge, if the rights of the party seeking review 
have been prejudiced because findings, inferences, conclusions, or decisions 
of a workers’ compensation judge: 

(A) Violate constitutional or statutory provisions; 

(B) Exceed the statutory authority of the workers’ compensation judge; 

(C) Do not comply with lawful procedure; 

(D) Are arbitrary, capricious, characterized by abuse of discretion, or 
clearly unwarranted exercise of discretion; or 

(EK) Are not supported by evidence that is both substantial and material 
in the light of the entire record. 

(b) This section shall have no effect on the procedures established for filing 
a claim for workers’ compensation benefits in the division of claims adminis- 
tration, pursuant to § 9-8-402, or in the claims commission, pursuant to 
§ 9-8-307. The workers’ compensation appeals board shall have no jurisdiction 
over an appeal of a decision of a commissioner of the claims commission. 

(c) The decisions of the workers’ compensation appeals board shall not be 
subject to judicial review pursuant to the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. 


History. Code Commission Notes. This section was 
Acts 2018, ch. 289, § 838. originally designated as § 50-6-219 but, prior 
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to the July 1, 2014 effective date, was redesig- 
nated as § 50-6-217 by authority of the code 
commission. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which enacted this section, shall be known 
and may be cited as the “Workers’ Compensa- 
tion Reform Act of 2013.” 
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Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 20138. 


50-6-218. Appointment of judges on the workers’ compensation ap- 


peals board. [Applicable to injuries occurring on and after 
July 1, 2014.] 


(a)(1) The governor, in consultation with the speaker of the house of 
representatives and the speaker of the senate, shall appoint three (3) 
qualified individuals to serve as judges on the workers’ compensation 
appeals board. Each individual selected shall be a Tennessee licensed 
attorney, with at least seven (7) years’ experience in workers’ compensation 
matters, shall be at least thirty (30) years of age, and shall be required to 
attend annual training on workers’ compensation laws. 

(2) Upon appointment, each judge of the workers’ compensation appeals 
board shall serve a term of six (6) years and may be reappointed for an 
additional term by the governor upon expiration of the initial term. No judge 
appointed to the workers’ compensation appeals board shall serve more than 
two (2) full terms, and service of more than half of a six (6) year term shall 
constitute service of one (1) full term. Any judge appointed to the workers’ 
compensation appeals board to serve less than a full term to fill a vacancy 
created by the removal or resignation of a judge sitting on the workers’ 
compensation appeals board shall be eligible to serve an additional two (2) 
full terms. In the initial appointment of judges to the workers’ compensation 
appeals board, one (1) judge appointed shall serve a term of two (2) years, 
one (1) judge appointed shall serve a term of four (4) years, and one (1) judge 
appointed shall serve a term of six (6) years. 

(3) The governor shall have authority to remove a judge sitting on the 
workers’ compensation appeals board during an unexpired term for the 
commission of any of the judicial offenses provided in § 17-5-302. 

(4) Any person appointed to serve as a judge on the workers’ compensa- 
tion appeals board shall be required to take an oath or affirmation to support 
the constitutions of the United States and of this state, and to administer 
justice without respect of persons, and impartially to discharge all the duties 
incumbent upon a judge to the best of the judge’s skill and ability. The oath 
may be taken before another workers’ compensation judge, any inferior court 
judge, a retired judge, a retired chancellor or an active or retired judge of the 
court of general sessions. 

(5) No person appointed to serve as a judge on the workers’ compensation 
appeals board shall practice law, or perform any of the functions of attorney 
or counsel, in any of the courts of this state, except in cases in which the 
judge may have been employed as counsel previous to the appointment as a 
judge on the workers’ compensation appeals board. A newly appointed judge 
on the workers’ compensation appeals board can practice law only in an 
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effort to wind up the judge’s practice and must end the practice of law as soon 
as reasonably possible and in no event longer than one hundred eighty (180) 
days after assuming the position of judge on the workers’ compensation 


appeals board. 


History. 
Acts 2013, ch. 289, § 80; 2014, ch. 837, § 2. 


Code Commission Notes. This section was 
originally designated as § 50-6-217 but, prior 
to the July 1, 2014 effective date, was redesig- 
nated as § 50-6-218 by authority of the code 
commission. 


Compiler’s Notes. 

Acts 2018, ch. 289, § 103 provided that the 
act, which enacted this section, shall be known 
and may be cited as the “Workers’ Compensa- 
tion Reform Act of 2013.” 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 837 
took effect on April 28, 2014 for purposes of 
promulgating rules. 


Amendments. 

The 2014 amendment inserted “, in consulta- 
tion with the speaker of the house of represen- 
tatives and the speaker of the senate,” in the 
first sentence of (a)(1). 


Effective Dates. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 837, § 3. July 1, 2014; pro- 
vided that for purposes of promulgating rules, 
the act took effect April 28, 2014. [See the 
Compiler’s Notes. ] 


50-6-219. Education and training program for workers’ compensation 
mediators, judges, chief judge, ombudsman and judges of 
the workers’ compensation appeals board. [Applicable to 


injuries occurring on and after July 1, 2014.] 


The administrator shall institute and maintain an education and training 
program for workers’ compensation mediators, workers’ compensation judges, 
the chief judge, ombudsmen, and the judges of the workers’ compensation 
appeals board in order to assure that these persons maintain current and 
appropriate skills and knowledge in performing their duties. Before assuming 
their duties, all persons selected to serve or appointed as workers’ compensa- 
tion mediators, workers’ compensation judges, the chief judge, ombudsmen, or 
as judge of the workers’ compensation appeals board shall be provided formal 
training and education, which shall include training on the department’s 
workers’ compensation system, the Tennessee workers’ compensation statutes 
and case law, and the rules and regulations of the division of workers’ 
compensation. In addition, such persons shall attend at least seven (7) hours 
of training each year that is focused on workers’ compensation statutes and 
case law, and the rules and regulations of the division of workers’ compensa- 
tion. 


act, which enacted this section, shall be known 
and may be cited as the “Workers’ Compensa- 
tion Reform Act of 2013.” 


Effective Dates. 


History. 
Acts 20138, ch. 289, § 81. 


Code Commission Notes. This section was 
originally designated as § 50-6-218 but, prior 


to the July 1, 2014 effective date, was redesig- 
nated as § 50-6-219 by authority of the code 
commission. 


Compiler’s Notes. 
Acts 2013, ch. 289, § 103 provided that the 


Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 
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50-6-220. [Reserved.|] 


50-6-221. Receipts for payments. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


(a) Whenever payment of compensation is made to a surviving spouse for 
the surviving spouse’s use, or for the surviving spouse’s use and the use of a 
child or children, the written receipt of the payment by the surviving spouse 
shall acquit the employer in this and all other jurisdictions of the entire injury 
and all its damages. 

(b) Whenever payment is made to any person eighteen (18) years of age or 
over, the written receipt of the person shall acquit the employer in this and all 
other jurisdictions of the entire injury and all its damages. 

(c)(1) Whenever payment is made to a person under eighteen (18) years of 
age, or to a dependent child as defined in § 50-6-210(b) over eighteen (18) 
years of age, the payment shall be paid to a duly and regularly appointed 
guardian or trustee of the child, and the receipt of the guardian or trustee 
shall acquit the employer in this and all other jurisdictions of the entire 
injury and all its damages and shall be in lieu of any claim of the parents of 
the child or minor for loss of services. 

(2) Where the amount of compensation due a person under eighteen (18) 
years of age does not exceed the sum of two hundred fifty dollars ($250), the 
court may, in its discretion, direct the amount of compensation due the minor 
be paid as provided by title 34, chapter 1. 


History. 

Acts 1919, ch. 128, § 7; Shan. Supp., 
§ 3608a156; Code 1932, § 6858; Acts 1947, ch. 
139, § 3; C. Supp. 1950, § 6858; T.C.A. (orig. 
ed.), § 50-1014; Acts 1997, ch. 368, §§ 1-3. 


Law Reviews. 

Workmen’s Compensation — Exclusiveness 
of Remedy — Wife’s Right to Recover for Loss of 
Consortium, 22 Tenn. L. Rev. 976 (1953). 


NOTES TO DECISIONS 


Analysis 


1. Validity of Section. 
2. Intent of General Assembly as to Coverage. 
3. Widow’s Settlement. 


1. Validity of Section. 

This statute is not invalid as undertaking to 
make an election for and a binding contract 
upon a minor employee when, by reason of such 
minority, he is unable to make such election or 
contract, since the statute makes him sui juris 
as to power of election for purpose of the stat- 
ute. Scott v. Nashville Bridge Co., 143 Tenn. 86, 
223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 


2. Intent of General Assembly as to Cover- 
age. 
Sections 50-6-209, this section and 50-6-224 


contain express provisions for the wife, children 
and other dependents of an employee who dies 
as a result of injury received in a compensable 
accident, thereby clearly evidencing a legisla- 
tive intent to bring the entire family group of 
which the employee is the head within the 
purposes and coverage of the Workers’ Compen- 
sation Law. Napier v. Martin, 194 Tenn. 105, 
250 S.W.2d 35, 1952 Tenn. LEXIS 356 (1952). 


3. Widow’s Settlement. 

The settlement by widow for herself and 
children bars them, and, also, an action at law 
brought by an administrator appointed on her 
authority. McCreary v. Nashville, C. & S. L. Ry., 
161 Tenn. 691, 34 S.W.2d 210, 1930 Tenn. 
LEXIS 56 (1931); Whitson v. Tennessee C. R. 
Co., 163 Tenn. 35, 40 S.W.2d 396, 1930 Tenn. 
LEXIS 136 (1931). 
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50-6-222. Preference or priority of rights of compensation. [Applicable 
to injuries occurring both prior to and on and after July 1, 


2014.] 


All rights of compensation granted by this chapter shall have the same 
preference or priority for the whole thereof against the assets of the employer 
as is allowed by law for any unpaid wages for labor. 


History. 

Acts) 1919- ch. 123.8 41i2- phan upp,, 
§ 3608a166; Code 1932, § 6868; Acts 1972, ch. 
699, § 4; T.C.A. (orig. ed.), § 50-1015. 


Cross-References. 
Inapplicability to claims filed against state, 
§ 9-8-307. 


Law Reviews. 

Venue — Localizing Transitory Actions in 
Tennessee Civil Proceedings, 35 Tenn. L. Rev. 
520 (1968). 


NOTES TO DECISIONS 


Analysis 


1. Nature and Construction. 
2. Priority of Claims. 


1. Nature and Construction. 

Liens in favor of compensation claimants 
against insolvent employer are not secret liens 
since reports of accidents are exacted and re- 
corded by department of labor, and there is no 
need to construe this section narrowly by way 
of protection of those extending credit to the 
employer or those protecting the employer’s 
assets. Pennington v. Webb-Hammock Coal Co., 
182 Tenn. 33, 184 S.W.2d 47, 1944 Tenn. LEXIS 
298 (1944). 


2. Priority of Claims. 

Lien of workers injured after the recording of 
a deed of trust was junior to that of the holder 
of the deed of trust. Francis v. Williams Coal 
Mining Co., 178 Tenn. 203, 156 S.W.2d 434, 
1941 Tenn. LEXIS 46 (1941). 

Compensation claims asserted before distri- 
bution of assets of insolvent employer are en- 
titled to priority over general creditors of em- 
ployer if claims are not barred by limitation 
period set forth in § 50-6-224, and statement in 
Francis v. Williams Coal Mining Co., 178 Tenn. 
203, 156 S.W.2d 434, 1941 Tenn. LEXIS 46 
(1941), that under § 66-13-102 priority would 


be denied compensation claims where suit was 
not brought within three months from the date 
of injury is retracted since statement was not 
necessary to decision in quoted case. Penning- 
ton v. Webb-Hammock Coal Co., 182 Tenn. 33, 
184 S.W.2d 47, 1944 Tenn. LEXIS 298 (1944). 

Within whatever time compensation claims 
are permissibly sued upon, the whole of such 
claims are entitled to priority of payment out of 
the employer’s assets as against the employer’s 
general creditors. Pennington v. Webb-Ham- 
mock Coal Co., 182 Tenn. 33, 184 S.W.2d 47, 
1944 Tenn. LEXIS 298 (1944). 

General creditors of the employer and pur- 
chasers of the employer are not excepted from 
the priority of the workers’ compensation liens 
under the Workers’ Compensation Law, but a 
creditor secured by a registered mortgage valid 
as to general creditors is given preference over 
such liens. McKee v. Dever Bros., 39 Tenn. App. 
411, 284 S.W.2d 305, 1955 Tenn. App. LEXIS 77 
(Tenn. Ct. App. 1955). 

Holder of chattel mortgage, who at the time 
loan was made and mortgage taken and regis- 
tered had no knowledge actual or constructive 
that employee of mortgagor had claim under 
Workers’ Compensation Law, was entitled to 
priority over employee’s claim. McKee v. Dever 
Bros., 39 Tenn. App. 411, 284 S.W.2d 305, 1955 
Tenn. App. LEXIS 77 (Tenn. Ct. App. 1955). 


50-6-223. Exemption and nonassignability of compensation claims — 
Exceptions to nonassignability. [Applicable to injuries oc- 
curring both prior to and on and after July 1, 2014.] 


(a) No claim for compensation under this chapter shall be assignable, and 
all compensation and claims for compensation shall be exempt from claims of 


creditors. 


(b) Notwithstanding subsection (a), compensation made by periodic pay- 
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ments shall be subject to income assignment for payment of support as 
provided by title 36, chapter 5, part 5 and § 50-2-105. 

(c) Notwithstanding subsection (a), the department of human services shall 
have a lien on any lump-sum settlements for the collection of current or 
overdue support as defined by § 36-5-113, and may enforce the lien as provided 


by title 36, chapter 5, part 9. 


History. 

Atts (49T9 Ciched23.0 $ (LUT sShan, ‘Supp. 
§ 3608a167; Code 1932, § 6869; T.C.A. (orig. 
ed.), § 50-1016; Acts 1991, ch. 224, § 1; 1998, 
ch. 1098, § 61. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., 
Workers’ Compensation, § 32. 


Law Reviews. 

Exempt Property in Tennessee under the 
Bankruptcy Code (Thomas E. Ray), 18 No. 2 
Tenn. B.J. 7 (1982). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Purpose. 

Construction. 

. Nonassignability. 

—Claims Reduced to Judgment. 

Advancement on Claim by Employer. 

Exemption. 

—Compensation Accrued but Unpaid at Em- 
ployee’s Death. 

9. Bankruptcy Proceedings. 

10. Child Support. 


OS eee et 


1. Constitutionality. 

Constitutional prohibition against an act 
containing more than one subject was not vio- 
lated in that compensation act, in addition to 
providing for the payment of compensation to 
injured employees, provided that the sums paid 
shall be exempt from the claims of the employ- 
ee’s creditors, the latter provision only render- 
ing certain the provisions of the act. Scott v. 
Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 
844, 1919 Tenn. LEXIS 27 (1919). 


2. Purpose. 

One purpose of the statute was to prevent 
assignments giving third persons a right of 
action against the employer and to prevent 
assignment in payment of antecedent debts. 
Gregg v. New Careyville Coal Co., 161 Tenn. 
350, 31 S.W.2d 693, 1930 Tenn. LEXIS 11 
(1930). 

The compensation statute was designed to 
relieve society of an economic burden, and this 
section was intended to prevent diversion of the 
compensation to objects beyond the purposes of 
the statute by employee’s assignment of claim 
so as to defeat the purpose of the statute. Gregg 
v. New Careyville Coal Co., 161 Tenn. 350, 31 
S.W.2d 693, 1930 Tenn. LEXIS 11 (1930); Byrd 
v. Pioneer-Jellico Coal Co., 180 Tenn. 396, 175 
S.W.2d 542, 1943 Tenn. LEXIS 34 (1943). 


3. Construction. 

The benefits and burdens of the compensa- 
tion statute, arising as they do out of contract, 
this section ought not to be extended by con- 
struction beyond the objects sought to be ac- 
complished. Gregg v. New Careyville Coal Co., 
161 Tenn. 350, 31 S.W.2d 693, 1930 Tenn. 
LEXIS 11 (1930). 

The words, “No claim for compensation under 
this law shall be assignable” should be taken to 
mean no claim for compensation arising under 
or based on the provisions of this act shall be 
assignable. Prime v. Dunaway, 164 Tenn. 396, 
50 S.W.2d 223, 1931 Tenn. LEXIS 40 (1932). 

The general language of this section, “all 
compensation and claims therefor shall be ex- 
empt from claims of creditors,” must be con- 
strued to apply to the “claims therefor” of 
dependents of deceased employee. Byrd v. Pio- 
neer-Jellico Coal Co., 180 Tenn. 396, 175 
S.W.2d 542, 1943 Tenn. LEXIS 34 (19438). 

The clause “exempt from claims of creditors” 
as used in T.C.A. § 50-6-223 secures the work- 
er’s award from attachment, levy, or garnish- 
ment by creditors; however, neither subsection 
(b) nor subsection (c) of that section prohibits 
consideration of workers’ compensation ben- 
efits as income. Hobbs v. Hobbs, 27 S.W.3d 900, 
2000 Tenn. LEXIS 467 (Tenn. 2000). 


4, Nonassignability. 

Under this section, an employee may not 
assign any portion of his claim even to his 
employer in payment of antecedent debts. 
Gregg v. New Careyville Coal Co., 161 Tenn. 
350, 31 S.W.2d 693, 1930 Tenn. LEXIS 11 
(1930). 

An agreement of employer to advance, pend- 
ing settlement, cannot support a deduction for 
an antecedent debt due employer although ad- 
vancements are also made. Gregg v. New Car- 
eyville Coal Co., 161 Tenn. 350, 31 S.W.2d 693, 
1930 Tenn. LEXIS 11 (1930). 
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When employer takes out liability insurance, 
the right of dependents to benefits of this insur- 
ance is vested, at least to the extent that 
employee cannot dispose of such benefits, so as 
to deprive dependents thereof. Kennedy v. Co- 
lumbian Casualty Co., 163 Tenn. 312, 43 
S.W.2d 201, 1931 Tenn. LEXIS 118 (1931). 


5. —Claims Reduced to Judgment. 

Claims for compensation are not assignable 
even after same have been reduced to judg- 
ment. Prime v. Dunaway, 164 Tenn. 396, 50 
S.W.2d 223, 1931 Tenn. LEXIS 40 (1932). 

Where worker assigned portion of compensa- 
tion award to attorney in return for services of 
attorney in defending such worker in criminal 
case, with both parties to the agreement acting 
in good faith and attorney performed such legal 
services in reliance on the assignment, worker 
was not entitled to avoid payment to attorney 
upon contention that no claim for compensation 
is assignable. Rhea v. Park, 211 Tenn. 589, 366 
S.W.2d 765, 1963 Tenn. LEXIS 382 (1963). 

Wife of worker had no vested interest or right 
in money paid into court in response to a 
compensation award to her husband and could 
not dispute validity of assignment of award by 
husband for legal services to be rendered. Rhea 
v. Park, 211 Tenn. 589, 366 S.W.2d 765, 1963 
Tenn. LEXIS 382 (1963). 


6. Advancement on Claim by Employer. 

The statute does not forbid the employer and 
employee from contracting in good faith for 
advancement by the employer to the employee 
either in money or merchandise, to be deducted 
from the amount of compensation when 
awarded. Gregg v. New Careyville Coal Co., 161 
Tenn. 350, 31 S.W.2d 693, 1930 Tenn. LEXIS 11 
(1930). 


7. Exemption. 

This statute, exempting compensation from 
claims of creditors, means creditors both of the 
employee and his dependents. Poore v. Bowlin, 
150 Tenn. 412, 265 S.W. 671, 1924 Tenn. LEXIS 
15 (1924). 

An exemption is a right given by law to the 
debtor to retain property as against his credi- 
tors, and exemption statutes, within the rule 
that nonresidents are not entitled to the benefit 
thereof, are limited to rights arising directly 
from the law, and not out of contract. Poore v. 


Collateral References. 

Assignment or release of claim under com- 
pensation acts, constitutionality of prohibition 
of. 47 A.L.R. 799. 
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Bowlin, 150 Tenn. 412, 265 S.W. 671, 1924 
Tenn. LEXIS 15 (1924). 

This statute, properly speaking, is not an 
exemption statute within the rule that nonresi- 
dents are not entitled to the benefit of exemp- 
tion statutes. Poore v. Bowlin, 150 Tenn. 412, 
265 S.W. 671, 1924 Tenn. LEXIS 15 (1924). 


8. —Compensation Accrued but Unpaid at 
Employee’s Death. 

That portion of an award made to an em- 
ployee with dependents, which had accrued, 
and was due and unpaid at his death, should be 
exempt from claims of creditors and passes to 
his widow and children exempt from claims of 
creditors. Byrd v. Pioneer-Jellico Coal Co., 180 
Tenn. 396, 175 S.W.2d 542, 1943 Tenn, LEXIS 
34 (1943). 


9. Bankruptcy Proceedings. 

If the accrued but unpaid balance of a com- 
pensation award, upon the death of an em- 
ployee could be seized by creditors, and his 
dependent widow and children be deprived of 
it, the purposes of the statute would be de- 
feated. Byrd v. Pioneer-Jellico Coal Co., 180 
Tenn. 396, 175 S.W.2d 542, 1943 Tenn. LEXIS 
34 (1943). 

In bankruptcy proceeding, debtors’ workers’ 
compensation settlement awards are property 
of an estate that has been exempted under 
T.C.A. § 50-6-223, but which are not excluded 
under 11 U.S.C. § 541(b), (c), or (d); such 
awards, although exempt under state law, are 
disposable income as defined by 11 U.S.C. 
§ 1325(b)(2). In re Minor, 177 B.R. 576, 1995 
Bankr. LEXIS 166 (Bankr. E.D. Tenn. 1995). 


10. Child Support. 

In compliance with the specific provisions of 
subsection (b) of T.C.A. § 50-6-223, the trial 
judge had the discretion to assign a portion of a 
temporary total disability award to fulfill a 
child support obligation; similarly, under sub- 
section (c) of T.C.A. § 50-6-223, the court could 
assign a part of a lump sum settlement to 
satisfy a judgment for arrearage in child sup- 
port payments. Gonsalves v. Roberts, 905 
S.W.2d 931, 1995 Tenn. LEXIS 457 (Tenn. 
1995). 

Lump sum awards of workers’ compensation 
must be used to compute gross income under 
the child support guidelines. Hobbs v. Hobbs, 
27 S.W.3d 900, 2000 Tenn. LEXIS 467 (Tenn. 
2000). 


Validity, construction, and effect of statutory 
exemptions of proceeds of workers’ compensa- 
tion awards. 48 A.L.R.5th 473. 
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50-6-224. Limitation of actions. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) The time within which the following acts shall be performed under this chapter shall be 


limited to the following periods, respectively: 


(1) Actions or proceedings by an injured employee to determine or recover compensation: 
one (1) year after the occurrence of the injury, except as provided in § 50-6-203; 

(2) Actions or proceedings by dependents to determine or recover compensation: one (1) 
year after the date of notice in writing given by the employer to the division of workers’ 
compensation, stating the employer's willingness to pay compensation when it is shown that the 
death is one for which compensation is payable. In case the deceased was a native of a foreign 
country and leaves no known dependent or dependents within the United States, it shall be the 
duty of the commissioner to give written notice forthwith of the death to the consul or other 
representative of the foreign country residing within the state; 

(3) Proceedings to obtain judgment in case of default of employer for thirty (30) days to pay 
any compensation due under any settlement or determination: one (1) year after the default; and 

(4) In case of physical or mental incapacity, other than minority, of the injured person or the 
injured person’s dependents to perform or cause to be performed any act required within the 
time in this section specified: the period of limitation in those cases shall be extended for one 
(1) year from the date when the incapacity ceases. 

(b) This section applies only to injuries that arise on or before December 31, 2004, and shall 


have no applicability to injuries that arise on or after January 1, 2005. 


History. 

Acts 1919, ch. 123, § 31; Shan. Supp., § 3608a182; 
Acts 1927, ch. 40, § 4; Code 1932, § 6884; Acts 1947, ch. 
139, § 11; C. Supp. 1950, § 6884; impl. am. Acts 1980, ch. 
534, § 1; T.C.A. (orig. ed.), § 50-1017; Acts 1999, ch. 520, 
§ 41; 2004, ch. 962, § 15. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 


of the citizens of Tennessee that the cost savings be passed. 


to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 


through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2013, ch. 289, § 59, effective July 1, 2014, amends 
§ 50-6-224 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. 


Cross-References. 
Inapplicability to claims filed against state, § 9-8-307. 
Limitation of time, § 50-6-203. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 48. 


Law Reviews. 
Workmen’s Compensation — Statute of Limitations for 
Instituting Action, 24 Tenn. L. Rev. 1072 (1956). 


NOTES TO DECISIONS 


Analysis 


. Validity. 

. Nature and Effect. 

. Application. 

. Relation to § 50-6-203. 

. Consistency of Subdivisions. 

. Effect of Other Limitations. 

. Time from Which Statute Runs. 
. —Occupational Diseases. 
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9. —Tolling of Statute. 

10. Proceedings for Readjustment of Compensation. 

11. Renewal of Dismissed Action. 

12. Refusal to Undergo Operation or Treatment. 

13. Acts of Employer or Employer's Representatives as 
Tolling Statute. 

14. Estoppel of Insurer to Urge Bar. 

15. Estoppel of Employer. 

16. Right to Amend After Statutory Period. 

17. Actions or Proceedings of Dependents. 
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18. —Separate Suits by Dependents. 

19. —Right of Employer to Invoke Statute After Notice of 
Willingness to Pay. 

20. —Failure to File Notice — Effect. 

21. —Sufficiency of Notice. 

22. —Notice by Insurer. 

23. Proceedings Upon Default of Payments Under Settle- 
ment or Determination. 

24. Suit After Settlement Agreement Carried Out. 

25. Void Remarriage of Widow — Suit for Compensation. 

26. Physical or Mental Incapacity. 

27. Costs Where Right Barred. 

28. Pleadings. 

29. Voluntary Termination. 


1. Validity. 

This statute is not invalid as undertaking to make an 
election for and a binding contract upon a minor employee 
when, by reason of such minority, he is unable to make 
such election or contract, since the statute makes him sui 
juris as to power of election for purpose of the statute. Scott 
v. Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 844, 1919 
Tenn. LEXIS 27 (1919). 

Subdivision (2) is not unconstitutional as providing for the 
computation of the period of limitation within which suit may 
be brought, from the date of an event uncertain in its nature 
and dependent upon the will of the debtor for its occurrence. 
Oman v. Delius, 162 Tenn. 192, 35 S.W.2d 570, 1930 Tenn. 
LEXIS 79 (1931). 


2. Nature and Effect. 

Limitation of time in which action under this statute must 
be brought indicates that general assembly could not have 
intended accidental injuries to include diseases developing 
by gradual process. Morrison v. Tennessee Consol. Coal 
Co., 162 Tenn. 523, 39 S.W.2d 272, 1930 Tenn. LEXIS 118 
(1931); but see part 3 of this chapter. 

This section is treated as a statute of limitations affecting 
the remedy and not as a statute of proscription. Rye v. 
Dupont Rayon Co., 163 Tenn. 95, 40 $.W.2d 1041, 1931 
Tenn. LEXIS 92 (1931). 

Whether plaintiff's action for workers’ compensation was 
barred by Tennessee’s one year statute of limitations was 
an issue of law. Whitehead v. Aluminum Co., 239 F. Supp. 
415, 1965 U.S. Dist. LEXIS 7060 (E.D. Tenn. 1965), affd, 
Whitehead v. Aluminum Co. of America, 361 F.2d 620, 1966 
U.S. App. LEXIS 5862 (6th Cir. Tenn. 1966). 


3. Application. 

The statute of limitations as set forth in the Workers’ 
Compensation Law is applicable to all benefits under the 
law, including claims against the second injury fund. 
Travelers Ins. Co. v. Austin, 521 S.W.2d 783, 1975 Tenn. 
LEXIS 695 (Tenn. 1975). 

By placing the second injury fund into the Workers’ 
Compensation Law and remaining silent as to the time in 
which a claim against the fund is to be filed, while at the 
same time expressing the intent that the claim against the 
fund is to be tried with the employee’s claim against his 
employer, the general assembly intended the time limitation 
on filing a workers’ compensation claim against the em- 
ployer to be equally applicable to a claim against the 
second injury fund. Travelers Ins. Co. v. Austin, 521 S.W.2d 
783, 1975 Tenn. LEXIS 695 (Tenn. 1975). 
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4. Relation to § 50-6-203. 

Words “except as provided in § 50-6-203” at end of 
subdivision (1) did not appear until 1947 amendment. 

If there is an irreconcilable conflict between this section 
and § 50-6-203, the more detailed provisions of this section 
must control and limit the general and broad provisions of 
§ 50-6-203. Southern R. Co. v. Grigsby, 155 Tenn. 285, 292 
S.W. 3, 1926 Tenn. LEXIS 46 (1927). 

The general limitation in § 50-6-203 of one year follow- 
ing the accident and repeated in subdivision (1) is con- 
strued to be subject to subdivision (2) as an exception so 
that the period of limitation to dependents begins to run 
from the date on which the employer files with the division 
of workers’ compensation a notice of willingness. Southern 
R. Co. v. Grigsby, 155 Tenn. 285, 292 S.W. 3, 1926 Tenn. 
LEXIS 46 (1927); Oman v. Delius, 162 Tenn. 192, 35 
S.W.2d 570, 1930 Tenn. LEXIS 79 (1931); Cooper v. Blue 
Diamond Coal Co., 165 Tenn. 315, 54 $.W.2d 711, 1932 
Tenn. LEXIS 53 (1932). 

There is no repugnancy between this section and 
§ 50-6-203, and both may be enforced. Minor v. E. |. Du 
Pont De Nemours & Co., 164 Tenn. 226, 47 S.W.2d 748, 
1931 Tenn. LEXIS 26 (1932). 

Section 50-6-203 is controlled and limited by this section 
since latter provision is specific and in more detail in its 
treatment of limitation of actions. Ogle v. Tennessee 
Eastman Corp., 185 Tenn. 527, 206 S.W.2d 909, 1947 
Tenn. LEXIS 366 (1947); Trobaugh v. Harper, 191 Tenn. 
409, 234 S.W.2d 829, 1950 Tenn. LEXIS 451 (1950). 

The difference between § 50-6-203 and this section has 
no application to a case where the petitioner suffered 
immediate disability at the time of the accident so that the 
date of the accident and the date of the injury were one and 
the same. Bradshaw v. Claridy, 213 Tenn. 297, 375 S.W.2d 
852, 1964 Tenn. LEXIS 390 (1964). 

This section and § 50-6-203 must be construed together 
and must be liberally construed so that the limitation of one 
year begins to run from the time of commencement of loss 
rather than the time of the accident. Imperial Shirt Corp. v. 
Jenkins, 217 Tenn. 602, 399 S.W.2d 757, 1966 Tenn. LEXIS 
615, 1966 Tenn. LEXIS 658 (1966). 

The apparent conflict between § 50-6-203, which pro- 
vides in part that the statute of limitations begins to run from 
the date of the accident and this section, which provides 
that the statute of limitations begins to run from the date of 
the injury, was resolved by the ruling in Griffitts v. Hum- 
phrey, 199 Tenn. 528, 288 S.W.2d 1, 1955 Tenn. LEXIS 309 
(1955), that the statute begins to run on the date the 
disability manifests itself, disability being used synony- 
mously with injury, and from this ruling is derived the 
general principle that the running of the statute of limitations 
is suspended until, by reasonable care and diligence, it is 
discoverable and apparent that a compensable injury has 
been sustained. Reed v. Genesco, Inc., 512 S.W.2d 1, 1974 
Tenn. LEXIS 474 (Tenn. 1974). 

Limitations period for workers’ compensation cases 
pursuant to T.C.A. § 50-6-203(b)(1) does not commence 
until a plaintiff discovers or, in the exercise of reasonable 
diligence, should have discovered that he or she has a 
claim; the General Assembly's restriction of T.C.A. § 50-6- 
224(a)(1) to injuries that arise on or before December 31, 
2004, clearly indicates its intent to commence the statute of 
limitations in workers’ compensation cases at the time of the 
accident resulting in injury in cases in which the injury arises 
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on or after January 1, 2005, as provided in T.C.A. 
§ 50-6-203(b)(1). Gerdau Ameristeel, Inc. v. Ratliff, 368 
S.W.3d 503, 2012 Tenn. LEXIS 401 (Tenn. June 7, 2012). 


5. Consistency of Subdivisions. 

There is no inconsistency between subdivisions (1) and 
(2). Southern R. Co. v. Grigsby, 155 Tenn. 285, 292 S.W. 3, 
1926 Tenn. LEXIS 46 (1927). 


6. Effect of Other Limitations. 

Section 28-3-109, providing six year statute of limitations 
for suits on contracts not otherwise covered, was inappli- 
cable to a proceeding for further compensation under 
Workers’ Compensation Law, in view of the limitations 
provided in the compensation statute. Phillips v. Memphis 
Furniture Mfg. Co., 168 Tenn. 481, 79 S.W.2d 576, 1934 
Tenn. LEXIS 80 (1935). 


7. Time from Which Statute Runs. 

The statute of limitations commences to run from the 
occurrence of the injury and not from the occurrence of the 
accident. Graham v. J. W. Wells Brick Co., 150 Tenn. 660, 
266 S.W. 770, 1924 Tenn. LEXIS 35 (1924); Ogle v. 
Tennessee Eastman Corp., 185 Tenn. 527, 206 S.W.2d 
909, 1947 Tenn. LEXIS 366 (1947); Burcham v. Carbide & 
Carbon Chemicals Corp., 188 Tenn. 592, 221 S.W.2d 888, 
1949 Tenn. LEXIS 379 (1949); Griffitts v. Humphrey, 199 
Tenn. 528, 288 S.W.2d 1, 1955 Tenn. LEXIS 309 (1955). 

Claimant whose eyes became irritated and inflamed as 
result of gas and fumes from an explosion on July 1, 1945, 
and who was placed under treatment until February 10, 
1947, when he was advised by company physician that he 
had lost the sight in one eye and who filed claim for 
compensation within 30 days thereafter, was not barred 
from relief on the ground that period of limitations had 
expired, since limitation period did not start to run until 
February 10, 1947, when he was advised of his disability. 
Ogle v. Tennessee Eastman Corp., 185 Tenn. 527, 206 
S.W.2d 909, 1947 Tenn. LEXIS 366 (1947). 

Where phlebitis resulted from accidental blow to stomach 
on June 15, 1949, which gradually grew worse, and 
petitioner fell when her leg collapsed under her on Decem- 
ber 14, 1951, but suit for compensation was not filed until 
after second accident, the claim could not be based on first 
injury as action would be barred by one year limitation 
period. Workman v. General Shoe Corp., 196 Tenn. 290, 
265 $.W.2d 883, 1954 Tenn. LEXIS 377 (1954). 

Where employee knew of injuries to his back within four 
days after he was injured, although he was not X-rayed until 
about two and one half years after the injury, suit com- 
menced nearly three years after the date of the injury was 
barred by statute of limitations. Bradford v. Dixie Merceriz- 
ing Co., 199 Tenn. 170, 285 S.W.2d 136, 1955 Tenn. LEXIS 
442 (1955). 

Where workers’ compensation suit was instituted within 
one year of the resulting disability but not within one year 
from the time of the accident, the suit was not barred by the 
statute of limitations. Griffitts v. Humphrey, 199 Tenn. 528, 
288 S.W.2d 1, 1955 Tenn. LEXIS 309 (1955). 

Where evidence was to the effect that condition of 
employee grew progressively worse from the time of injury 
until time suit for compensation was instituted three and one 
half years thereafter, action of chancellor in sustaining plea 
of statute of limitations was proper and statute was not 
suspended pending an examination and final report by 
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medical experts as to the percentage of injured employee’s 
disability. Pittman v. City Stores, Inc., 204 Tenn. 650, 325 
S.W.2d 249, 1959 Tenn. LEXIS 323 (1959). 

Where employee had headaches after injury but did not 
suspect that such headaches were the result of such injury 
until after he had an eye examination and found that there 
was nothing wrong with his eyes, the period of limitations 
did not begin to run until such time. Mathes v. Blue Ridge 
Glass Corp., 206 Tenn. 19, 330 S.W.2d 342, 1959 Tenn. 
LEXIS 418 (1959). 

Where disability to left eye resulted from two injuries 
occurring while employee was employed by different em- 
ployers but injury did not become apparent until more than 
one year after first injury, action against first employer was 
not barred by the statute. J. E. Greene Co. v. Bennett, 207 
Tenn. 635, 341 S.W.2d 751, 1960 Tenn. LEXIS 503 (1960), 
overruled in part, Indiana Lumberman’s Mut. Ins. Co. v. Ray, 
596 S.W.2d 816, 1980 Tenn. LEXIS 434 (Tenn. 1980). 

Where at time of accident employee knew that he had 
suffered injury, statute of limitations commenced to run from 
date of accident and not date when his injuries caused him 
to be disabled to such extent that he was unable to carry on 
his regular employment. Wilson v. Vestal Lumber & Mfg. 
Co., 214 Tenn. 157, 378 S.W.2d 780, 1964 Tenn. LEXIS 
459 (1964). 

Where, after injury to back, such injury was treated at 
various times by heat treatments and otherwise, and 
employee continued working but the pain became progres- 
sively greater and after a period of two years the condition 
was diagnosed as a ruptured disc the period of limitation for 
such injury began at the time of such diagnosis and not the 
time of the injury. Imperial Shirt Corp. v. Jenkins, 217 Tenn. 
602, 399 S.W.2d 757, 1966 Tenn. LEXIS 615, 1966 Tenn. 
LEXIS 658 (1966). 

The statute of limitations commences to run from the 
occurrence of the injury. Watkins v. Home Indem. Co., 219 
Tenn. 276, 409 S.W.2d 359, 1966 Tenn. LEXIS 527 (1966). 

Where nurse who hurt her back, turning patients in bed 
on January 6, 1965, and consulted a physician on January 
15, 1965, and in view of her training and experience should 
have been aware at that time that she had suffered a 
compensable injury, suit filed on February 21, 1966 would 
be barred. Watkins v. Home Indem. Co., 219 Tenn. 276, 409 
S.W.2d 359, 1966 Tenn. LEXIS 527 (1966). 

Where plaintiff suffered ruptured disc two years previ- 
ously but was never advised as to the nature of his injury, 
and the doctor only advised heat treatments and he worked 
until after aggravation of the injury he consulted another 
doctor, who advised him of the nature of the injury, the 
limitation period began to run from the latter time. Ward v. 
Consolidation Coal Co., 406 F.2d 676, 1969 U.S. App. 
LEXIS 9054 (6th Cir. Tenn. 1969). 

Where employee began suit under Workers’ Compensa- 
tion Law within one year after informed by doctor he was 
under disability, his suit was not barred by statute of 
limitations. Lawson v. Employers Ins. of Wausau, 330 F. 
Supp. 321, 1971 U.S. Dist. LEXIS 15071 (E.D. Tenn. 1971); 
Murray Ohio Mfg. Co. v. Vines, 498 S.W.2d 897, 1973 Tenn. 
LEXIS 463 (Tenn. 1973). 

Where an employee sustained an eye injury resulting in 
immediate pain, impairment of vision and irritation, and 
three months later when he consulted a physician was 
advised that he had suffered a detached retina, the statute 
of limitations began to run, at the latest, from the date of this 
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advice from the physician. Reed v. Genesco, Inc., 512 
S.W.2d 1, 1974 Tenn. LEXIS 474 (Tenn. 1974). 

The statute of limitations begins to run from the date the 
disability manifests itself, disability being used synony- 
mously with injury, and the running of the statute is 
suspended until by reasonable care and diligence it is 
discoverable and apparent that a compensable injury has 
been sustained. Reed v. Genesco, Inc., 512 S.W.2d 1, 1974 
Tenn. LEXIS 474 (Tenn. 1974). 

Where claimant, after an injury, suffered severe pain 
requiring home remedies from the time of the injury, but lost 
no time from work, and did not file suit until 22 months 
afterward, after learning she had suffered a cervical spine 
injury, the court held that the suit was barred by the statute 
of limitations under this section and § 50-6-103, since the 
running of the statute is tolled only until, by reasonable care 
and diligence, a claimant should have known or discovered 
that a compensable injury had been sustained. Taylor v. 
Clayton Mobile Homes, Inc., 516 S.W.2d 72, 1974 Tenn. 
LEXIS 440 (Tenn. 1974). 

Period of limitation on claim for compensation for 
herniated disc ran from date of diagnosis after employee 
had previously suffered much pain and was treated by 
several physicians, none of whom had advised her that she 
suffered from a herniated disc or other permanent disability. 
Union Carbide Corp., Food Products Div. v. Cannon, 523 
S.W.2d 360, 1975 Tenn. LEXIS 603 (Tenn. 1975). 

It is the date of the last voluntary payment of medical bills 
rather than the date of last medical treatment which starts 
the running of the statute of limitations. Union Carbide 
Corp., Food Products Div. v. Cannon, 523 $.W.2d 360, 
1975 Tenn. LEXIS 603 (Tenn. 1975). 

The running of the statute of limitations is suspended 
until by reasonable care and diligence it is discoverable and 
apparent that a compensable injury has been sustained. 
Union Carbide Corp., Food Products Div. v. Cannon, 523 
S.W.2d 360, 1975 Tenn. LEXIS 603 (Tenn. 1975). 

Where rock quarry worker was granted disability retire- 
ment on basis of hypertension and arthritis and at time of 
retirement had been advised that his difficulty in breathing 
was due to bronchitis, and where there was no evidence 
that at that time he knew he was suffering from an 
occupational disease, period of limitation on claim for 
compensation for silicosis did not commence to run until he 
was finally so diagnosed and advised. Cash v. Ideal Cement 
Co., 524 S.W.2d 644, 1975 Tenn. LEXIS 671 (Tenn. 1975). 

This section is an “injury” type of statute rather than an 
“accident” type of statute so that the running of the period 
of limitation is suspended until by reasonable care and 
diligence it is discoverable and apparent that a compens- 
able injury has been sustained. Cash v. Ideal Cement Co., 
524 S.W.2d 644, 1975 Tenn. LEXIS 671 (Tenn. 1975). 

Where employee and his doctor thought he had a 
complete recovery from injury to his eye in June 1975, and 
that doctor and a specialist found nothing to reverse that 
opinion on January 5, 1976, and January 14, 1976, 
respectively, an action filed on January 11, 1977, was within 
the statute. Davidson & Graham Constr. Co. v. McKee, 562 
S.W.2d 426, 1978 Tenn. LEXIS 589 (Tenn. 1978). 

Evidence supported a determination that employee had 
no reason to know that she had sustained a compensable 
injury until two years after the injury occurred. Hibner v. St. 
Paul Mercury Ins. Co., 619 S.W.2d 109, 1981 Tenn. LEXIS 
462 (Tenn. 1981). 
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Where plaintiff was injured on July 30 or 31, 1979, and 
up until the second week of November, 1979, when her 
back and leg pain began to increase, her pain had lessened 
due to shots and medication prescribed by her physician to 
the extent that plaintiff was able to return to work and 
believed that her condition had improved, and plaintiff did 
not file suit until August 25, 1980, it could not be said that 
there was no genuine issue of material fact regarding the 
bar of the one-year statute of limitations, or that defendant 
was entitled to judgment as a matter of law. Jones v. Home 
Indem. Ins. Co., 651 $.W.2d 213, 1983 Tenn. LEXIS 661 
(Tenn. 1983). 

An action against the Second Injury Fund under T.C.A. 
§ 50-6-208(a) must be commenced within one year after 
the occurrence of the injury, as required by paragraph (1) of 
T.C.A. § 50-6-224 or, if the employer has made voluntary 
payment of compensation benefits within that period, within 
one year after the cessation of benefits as required by 
T.C.A. § 50-6-203. Pearson v. Day Int'l, 951 S.W.2d 375, 
1996 Tenn. LEXIS 464 (Tenn. Special Workers’ Comp. App. 
Panel 1996). 


8. —Occupational Diseases. 

The established rule is that the statute of limitations does 
not begin to run in cases of occupational disease until the 
disease manifests itself in an incapacity for work by the 
employee, and the employee acquires actual or construc- 
tive knowledge from a medical expert that he in fact suffers 
from the occupational disease and that it arose out of and 
in the course of his employment. McKinney v. Feldspar 
Corp., 612 S.W.2d 157, 1981 Tenn. LEXIS 405 (Tenn. 
1981). 


9. —Tolling of Statute. 

Where an employer makes a voluntary payment of 
medical bills of an injured employee, this tolls the running of 
the statute of limitations. Brewer v. Pocahontas Fuel Co., 
221 Tenn. 130, 425 S.W.2d 582, 1968 Tenn. LEXIS 452 
(1968). 

Although payment to a physician by an employer solely 
for examination of the nature and extent of an employee's 
injuries will not operate to toll the statute of limitations, 
where the payment made for that purpose included also 
payment for medical services rendered for the benefit of the 
employee, this amounted to a payment of compensation 
and tolled the running of the statute to the date of the last 
payment made, although not to the date of the last 
treatment given subsequent to the payment. Reed v. 
Genesco, Inc., 512 S.W.2d 1, 1974 Tenn. LEXIS 474 (Tenn. 
1974). 

Voluntary payments of compensation by the employer or 
the insurance carrier tolls the statute of limitations. Union 
Carbide Corp., Food Products Div. v. Cannon, 523 S.W.2d 
360, 1975 Tenn. LEXIS 603 (Tenn. 1975). 

Payment of medical bills by employer's medical and 
hospitalization insurer was not a voluntary payment of 
compensation so as to toll the running of the statute of 
limitations on compensation claim. Union Carbide Corp., 
Food Products Div. v. Cannon, 523 S.W.2d 360, 1975 Tenn. 
LEXIS 603 (Tenn. 1975). 

Medical payments made more than one year after the 
statute of limitations commenced to run could not toll the 
statute. Union Carbide Corp., Food Products Div. v. Can- 
non, 523 S.W.2d 360, 1975 Tenn. LEXIS 603 (Tenn. 1975). 
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Payment of bills of physician who examined employee 
for purpose of ascertaining whether she was able to return 
to work did not constitute payment of compensation so as 
to toll running of statute of limitations. Union Carbide Corp., 
Food Products Div. v. Cannon, 523 S.W.2d 360, 1975 Tenn. 
LEXIS 603 (Tenn. 1975). 

The special workers’ compensation appeals panel con- 
cluded that, pursuant to T.C.A. § 50-6-224, the statute of 
limitations was suspended or tolled during the period of time 
between the request for assistance which amounted to a 
request for a benefit review conference, and the date the 
employee’s claim was denied; therefore, the period for filing 
employee’s suit for benefits was extended. Welsh v. 
Universal Fasteners, Inc., 51 S.W.3d 196, 2000 Tenn. 
LEXIS 659 (Tenn. 2000). 


10. Proceedings for Readjustment of Compensation. 
Where employer's petition for readjustment of compen- 
sation was pending when compensation due was defaulted, 
the employee's petition for execution and enforcement of 
compensation decree was not barred by the one year 
limitation. Butterbaugh v. Loew's, Inc., 168 Tenn. 284, 77 
S.W.2d 644, 1934 Tenn. LEXIS 54, 96 A.L.R. 973 (1935). 
The one year statute of limitations against compensation 
proceedings is not applicable to a proceeding for increase 
of compensation because of subsequent increase of inca- 
pacity of the applicant, resulting from the original injury, right 
to bring which was reserved in the judgment granting the 
Original award. Phillips v. Memphis Furniture Mfg. Co., 168 
Tenn. 481, 79 S.W.2d 576, 1934 Tenn. LEXIS 80 (1935). 


11. Renewal of Dismissed Action. 

Where over a year has elapsed, since insurer's notice, 
suit by employee’s widow for compensation under this 
statute was barred, though a year has not elapsed since 
dismissal of common-law action for damages for negligence 
against employer, where the two suits are not based on the 
same cause of action, and the employer in suit first begun 
did nothing to mislead widow but pleaded application of 
compensation statute. Oman v. Delius, 162 Tenn. 192, 35 
S.W.2d 570, 1930 Tenn. LEXIS 79 (1931). 

The statute authorizing renewal of an action after 
dismissal on grounds not concluding the rights applies to 
compensation cases; so that a petition, filed within the 
required period, may be renewed within one year after its 
dismissal for inconclusive grounds. Rye v. Dupont Rayon 
Co., 163 Tenn. 95, 40 S.W.2d 1041, 1931 Tenn. LEXIS 92 
(1931). 


12. Refusal to Undergo Operation or Treatment. 

Where trial court dismissed the petition of a worker for 
compensation upon the finding that the refusal of the worker 
to undergo an operation for hernia was unreasonable and 
the order dismissing the suit recited that “recovery should 
be denied until such time as petitioner would submit to said 
surgical operation to have said hernia repaired,” a second 
suit within one year after such dismissal but more than one 
year after the accident was not barred by the statute of 
limitations but fell within the clause of § 28-1-106, which 
provides that a new action may be brought within one year 
after an inconclusive judgment of dismissal. Blevins v. 
Pearson Hardwood Flooring Co., 176 Tenn. 606, 144 
S.W.2d 781, 1940 Tenn. LEXIS 107 (1940). 

Statute of limitations is not tolled by nonfraudulent action 
by employer's doctors in alleged failure to warn claimant of 
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true conditions where he knows or should have known 
extent of predisposed injury after hospitalization but contin- 
ues to work in pain in order to receive salary higher than 
workers’ compensation. Johnson v. United States Fidelity & 
Guaranty Co., 126 F. Supp. 84, 1954 U.S. Dist. LEXIS 2448 
(D. Tenn. 1954). 


13. Acts of Employer or Employer’s Representatives 
as Tolling Statute. 

Petition for compensation for injured left eye filed more 
than two years after accident caused loss of right eye was 
not subject to demurrer on the ground that claim was barred 
by one year limitation period where petition alleged that 
servants of employer led her to believe that injury to left eye 
was not due to accident but by an hereditary cataract, and 
that she had no knowledge that injury was causally 
connected with accident. Watson v. Proctor & Gamble 
Defense Corp., 188 Tenn. 494, 221 S.W.2d 528, 1949 Tenn. 
LEXIS 365 (1949). 

Where claimant is advised by employer's doctor that he 
has suffered no disability the period of limitations is tolled 
and does not start to run until he discovers that he has 
sustained a disability as the result of an accident. Burcham 
v. Carbide & Carbon Chemicals Corp., 188 Tenn. 592, 221 
S.W.2d 888, 1949 Tenn. LEXIS 379 (1949). 

Although payment to a physician by an employer solely 
for examination of the nature and extent of an employee’s 
injuries will not operate to toll the statute of limitations, 
where the payment made for that purpose included also 
payment for medical services rendered for the benefit of the 
employee, this amounted to a payment of compensation 
and tolled the running of the statute to the date of the last 
payment made, although not to the date of the last 
treatment given subsequent to the payment. Reed v. 
Genesco, Inc., 512 S.W.2d 1, 1974 Tenn. LEXIS 474 (Tenn. 
1974). 


14. Estoppel of Insurer to Urge Bar. 

Employer's insurer waived or estopped itself to rely on 
the one year statute or on the employee’s failure to give his 
employer notice of accident within 30 days by its promise to 
employer to waive any question of failure to give notice and 
all technical questions in suit to determine whether injury 
was compensable, made to prevent cancellation of policy. 
Hartford Acci. & Indem. Co. v. Hay, 159 Tenn. 202, 17 
S.W.2d 904, 1928 Tenn. LEXIS 76 (1929). 

Where plaintiff was led to believe by the defendant 
insurance company that his claim would be honored, the 
doctrine of equitable estoppel was applied to prevent the 
insurance company from asserting the statute of limitations. 
Giles County Board of Education v. Hickman, 547 S.W.2d 
944, 1977 Tenn. LEXIS 577 (Tenn. 1977). 


15. Estoppel of Employer. 

Where employer's agent induced employee to believe 
and rely on representations that employer would not plead 
statute of limitations, employer was estopped to plead the 
statute. American Mut. Liability Ins. Co. v. Baxter, 210 Tenn. 
242, 357 S.W.2d 825, 1962 Tenn. LEXIS 429 (1962). 


16. Right to Amend After Statutory Period. 

In a proceeding begun by administrator of a deceased 
employee to recover compensation for his minor depen- 
dents, where after more than 12 months the administrator 
sought to sue as next friend for such dependents, the 
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amendment, introducing no new cause of action, should 
have been allowed, there being no bar. Cooper v. Blue 
Diamond Coal Co., 165 Tenn. 315, 54 S.W.2d 711, 1932 
Tenn. LEXIS 53 (1932). 


17. Actions or Proceedings of Dependents. 


18. —Separate Suits by Dependents. 

Where the mother of a deceased employee litigated the 
question of the employer's liability to her as a dependent of 
the deceased, and obtained a judgment for compensation, 
with knowledge of the claim of her grandniece as a 
dependent of decedent and to whom she stood in loco 
parentis, a subsequent suit by the grandniece for compen- 
sation as a dependent was properly dismissed, since 
separate suits by dependents are not contemplated by the 
statute. Berry v. Kroger Grocery & Baking Co., 169 Tenn. 
519, 89 S.W.2d 344, 1935 Tenn. LEXIS 78 (1936). 


19. —Right of Employer to Invoke Statute After Notice 
of Willingness to Pay. 

After giving notice of the employer's willingness to pay 
compensation, its right to invoke the statutory limitation is in 
no way dependent on any action on the part of the division 
of workers’ compensation. Berry v. Kroger Grocery & 
Baking Co., 169 Tenn. 519, 89 S.W.2d 344, 1935 Tenn. 
LEXIS 78 (1936). 


20. —Failure to File Notice — Effect. 

In order to start one year statute of limitations of 
Tennessee running it is necessary that the employer notify 
the bureau of workshop and factory inspection of the 
accident and express willingness to pay compensation 
when and if it is shown that the injury is covered by workers’ 
compensation. Whitehead v. Aluminum Co., 239 F. Supp. 
415, 1965 U.S. Dist. LEXIS 7060 (E.D. Tenn. 1965), affd, 
Whitehead v. Aluminum Co. of America, 361 F.2d 620, 1966 
U.S. App. LEXIS 5862 (6th Cir. Tenn. 1966). 


21. —Sufficiency of Notice. 

Notice under subdivision (2) need not refer by name to 
the dependents of the deceased worker. They may be 
unknown to the employer. Oman v. Delius, 162 Tenn. 192, 
35 S.W.2d 570, 1930 Tenn. LEXIS 79 (1931). 

Notice signed by one as “adjuster” and written on printed 
letterhead of claim department of insurer shows on its face 
that it was filed by the adjuster as agent of the insurer and 
as the act of the insurer. Oman v. Delius, 162 Tenn. 192, 35 
S.W.2d 570, 1930 Tenn. LEXIS 79 (1931). 

Where the employer, John Oman, Jr., had previously 
filed a report of the accident with the department, reference 
in the notice under subdivision (2) to the case of “John 
Oman, Jr., — Joe Delius” was a clear designation of the 
case in which the notice was filed. Oman v. Delius, 162 
Tenn. 192, 35 S.W.2d 570, 1930 Tenn. LEXIS 79 (1931). 

Reference in the notice to subdivision (1) instead of 
subdivision (2), being an obvious clerical error since no 
such notice could be applicable to subdivision (1), will not 
destroy the efficacy of the notice. Oman v. Delius, 162 
Tenn. 192, 35 S.W.2d 570, 1930 Tenn. LEXIS 79 (1931). 

Employer who wrote division of workers’ compensation 
through its insurer that it had offered settlement to depen- 
dent was a sufficient notice, as it expressed willingness to 
pay compensation though dependent was not identified. 
Berry v. Kroger Grocery & Baking Co., 169 Tenn. 519, 89 
S.W.2d 344, 1935 Tenn. LEXIS 78 (1936). 
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22. —Notice by Insurer. 

In view of the definition of employer in § 50-6-102 as 
including his insurer, notice by employer's insurer, otherwise 
sufficient, will satisfy the requirements of subdivision (2). 
Oman v. Delius, 162 Tenn. 192, 35 S.W.2d 570, 1930 Tenn. 
LEXIS 79 (1931). 


23. Proceedings Upon Default of Payments Under 
Settlement or Determination. 

An action by employee for additional compensation 
brought within one year after employer’s default was not 
barred by employee’s settlement with an agent of employ- 
er’s insurance company which was not approved by the 
circuit court. Vester Gas Range & Mfg. Co. v. Leonard, 148 
Tenn. 665, 257 S.W. 395, 1923 Tenn. LEXIS 53 (1923). 

A petition filed by employee for enforcement of former 
court order decreeing compensation was not a “proceeding 
to obtain judgment.” Butterbaugh v. Loew's, Inc., 168 Tenn. 
284, 77 S.W.2d 644, 1934 Tenn. LEXIS 54, 96 A.L.R. 973 
(1935). 

Payment of compensation and medical bills for hernia 
occurring on September 12, 1930, and for recurrence of 
hernia on May 20, 1932, did not estop employer from 
pleading one year statute of limitations as to original injury 
where suit for compensation was brought April 11, 1933, as 
action of employer was not a recognition of any liability 
beyond that assured and did not amount to a new promise 
so as to prevent the running of the statute. Gaines v. Du 
Pont Rayon Co., 168 Tenn. 361, 79 S.W.2d 40, 1934 Tenn. 
LEXIS 65 (1935). 

Agreement between insurance carrier and injured worker 
as to the payment of compensation which was not approved 
by the court was not binding on the insurer, employer, nor 
employee but was sufficient to prevent the running of the 
statute of limitations until default of such settlement or 
determination. Moore v. Hines, 170 Tenn. 456, 95 S.W.2d 
928, 1936 Tenn. LEXIS 15 (1936). 

In order to render this section applicable, there must 
have been a prior settlement or determination between the 
employee and the employer, whereby an obligation to pay 
further compensation to the employee was assumed. Klinke 
Bros. Dairy Co. v. Maharrey, 171 Tenn. 397, 104 S.W.2d 
418, 1937 Tenn. LEXIS 118 (1937). 

Agreement between the employer's insurer and injured 
employee not approved by the court to the effect that 
certain compensation previously paid employee was in full 
and final settlement of employee’s claim would not have 
been sufficient to bar employee’s claim within the period of 
one year following the injury but was sufficient to refute any 
Claim that there was any settlement or determination 
between the employee and the employer or insurer 
whereby any obligation to pay future compensation was 
assumed and so there could have been no default under 
subdivision (3). Klinke Bros. Dairy Co. v. Maharrey, 171 
Tenn. 397, 104 S.W.2d 418, 1937 Tenn. LEXIS 118 (1937). 

Where a written settlement was made between the 
widow of a deceased employee and the employer, and 
periodical payments were made to her up to a date within 
less than a year of the time in which she filed an intervening 
petition in general creditors’ proceedings against employer, 
the settlement, although not approved by the court, 
amounted to a new promise on the part of the employer, 
and the 12 months’ statute did not begin to run against the 
widow until payments due to her ceased and the contract of 
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settlement was breached. Pennington v. Webb-Hammock 
Coal Co., 182 Tenn. 33, 184 S.W.2d 47, 1944 Tenn. LEXIS 
298 (1944). 

Voluntary payment of medical expenses by insurer while 
claimant was undergoing medical treatment did not toll 
limitation period where there was no agreement between 
the parties concerning amount of compensation payable. 
Stephens v. American Mut. Liability Ins. Co., 188 Tenn. 560, 
221 S.W.2d 803, 1949 Tenn. LEXIS 374 (1949). 

Voluntary payment of compensation for period of time 
following medical examinations did not toll limitation period 
where there was no agreement between parties as to 
payment of compensation. White v. Travelers Ins. Co., 188 
Tenn. 651, 222 S.W.2d 1, 1949 Tenn. LEXIS 385 (1949). 

Suit for compensation was barred where it was filed 15 
months after lump settlement was paid. Trobaugh v. Harper, 
191 Tenn. 409, 234 S.W.2d 829, 1950 Tenn. LEXIS 451 
(1950). 


24. Suit After Settlement Agreement Carried Out. 

Suit filed over two years after accident for compensation 
for injured left eye was barred though filed within one year 
after last payment of compensation under agreement for 
payment of compensation for loss of right eye where there 
was no default and compensation agreement was carried 
out. Watson v. Proctor & Gamble Defense Corp., 188 Tenn. 
494, 221 S.W.2d 528, 1949 Tenn. LEXIS 365 (1949). 

Where compensation claim has been fully paid, a 
reopening of such claim cannot be had under this section 
because of an increase in incapacity, the provision providing 
for bringing an action within one year after occurrence of 
injury having no application, but such reopening must be 
made under § 50-6-231. American Snuff Co. v. Helms, 201 
Tenn. 622, 301 S.W.2d 348, 1957 Tenn. LEXIS 342 (1957). 


25. Void Remarriage of Widow — Suit for Compensa- 
tion. 

Where widow remarried and employer stopped payment 
of compensation, a suit filed three years later for recovery 
of compensation was barred though remarriage of widow 
was void. Oliver v. Perkins Oil Co., 168 Tenn. 278, 77 
S.W.2d 454, 1934 Tenn. LEXIS 52 (1935). 


26. Physical or Mental Incapacity. 

Since § 50-6-102 expressly includes a minor within the 
definition of an employee and this section expressly 
excludes minors from those entitled to extension of the 
statute of limitations for reasons of physical or mental 
incapacity to assert their rights, a minor is subject to the one 
year statute of limitations with reference to making his claim 
under the Workers’ Compensation Law. Franse v. Knox 


Collateral References. 

Computation of period for filing death claim under 
compensation statutes. 119 A.L.R. 1158. 

Date of accident or date when injury becomes manifest 
as time from which period for filing claim commences to run. 
108 A.L.R. 316. 

Effect of fraud to toll the period for bringing actions to 
enforce workers’ compensation benefits. 15 A.L.R.2d 500. 

Effect of injured employee’s proceeding for workers’ 
compensation benefits on running of statute of limitations 
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Porcelain Corp., 171 Tenn. 49, 100 S.W.2d 647, 1936 Tenn. 
LEXIS 59 (1937). 

There is nothing in subdivision (4) limiting the incapacity 
to one continuous from the date of the accident. McBrayer 
v. Dixie Mercerizing Co., 176 Tenn. 560, 144 S.W.2d 764, 
1940 Tenn. LEXIS 101 (1940). 

Subdivision (4) is an exception to § 50-6-203. McBrayer 
v. Dixie Mercerizing Co., 176 Tenn. 560, 144 S.W.2d 764, 
1940 Tenn. LEXIS 101 (1940). 

Where injured employee's petition for compensation 
alleged that notice of the injury was given within 30 days 
after the discovery of the injury although several months 
after the accident and further that from the date of the notice 
until the date of the filing of the petition she “had been 
continually confined to her bed and physically unable to 
look after and manage her affairs and her disability was 
such that she was physically incapacitated from instituting 
suit to recover compensation,” such allegation placed 
petitioner within the exception provided by subdivision (4) 
so as to excuse her from filing the petition within one year. 
McBrayer v. Dixie Mercerizing Co., 176 Tenn. 560, 144 
S.W.2d 764, 1940 Tenn. LEXIS 101 (1940). 

Absence of claimant from work for three weeks following 
injury to eye did not stop running of statute from date of 
injury, as he had sufficient time thereafter to institute claim 
within remaining 11 months and one week before claim was 
barred. Taylor v. J. W. Carter Co., 196 Tenn. 138, 264 
S.W.2d 586, 1954 Tenn. LEXIS 353 (1954). 


27. Costs Where Right Barred. 

In an action under the statute for compensation in which 
the right to recover is admitted except for the bar of the 
statutory limitation, costs may be adjudged against the 
successful employer on appeal to the supreme court. Oman 
v. Delius, 162 Tenn. 192, 35 S.W.2d 570, 1930 Tenn. LEXIS 
79 (1931). 


28. Pleadings. 

Where claimant raised issue of statute of limitations in 
workers’ compensation claim against second injury fund by 
averring proposition which claimant contended tolled the 
statute and custodian of fund joined issue on the plea, facts 
sufficient to show that a party was relying on the statute 
were set forth in the pleadings. Travelers Ins. Co. v. Austin, 
521 S.W.2d 783, 1975 Tenn. LEXIS 695 (Tenn. 1975). 


29. Voluntary Termination. 

Action was not time barred where permanent disability 
did not manifest itself until almost 20 years after the 
employer-employee relationship, which was the basis for 
liability, had been voluntarily terminated by the employee to 
seek other employment. Oliver v. State, 762 S.W.2d 562, 
1988 Tenn. LEXIS 250 (Tenn. 1988). 


governing action for personal injury arising from same 
incident. 71 A.L.R.3d 849. 

Occupational or industrial disease, when prescriptive 
period begins to run. 86 A.L.R. 572. 

Payments, or furnishing medical or hospital services, or 
burial, by employer or his insurer, to employee after injury, 
as affecting time for filing claim under compensation act. 
144 A.L.R. 606. 

Requirements as to time of notice. 78 A.L.R. 1239, 92 
A.L.R. 505, 107 A.L.R. 816, 145 A.L.R. 1263. 
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War as suspending time for notice or filing of claim under 
Workers’ Compensation Act. 137 A.L.R. 1465, 140 A.L.R. 
1518, 141 A.L.R. 1511. 

When limitation period begins to run against claim under 
Workers’ Compensation or Occupational Diseases Act for 
contracting of disease. 11 A.L.R.2d 277. 

When limitations period begins to run as to claim for 
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disability benefits for contracting of disease under workers’ 
compensation or occupational diseases act. 86 A.L.R.5th 
295. 

When time period commences as to claim under Work- 
ers’ Compensation or Occupational Diseases Act for death 
of worker due to contraction of disease. 100 A.L.R.5th 567 


50-6-225. Appeal if dissatisfied or aggrieved by judgment. [Applicable 


to injuries occurring on and after July 1, 2014.] 


(a)(1) Any party to the proceedings in the court of workers’ compensation 
claims may, if dissatisfied or aggrieved by the judgment of that court, appeal 
to the supreme court, where the cause shall be heard and determined as 
provided in the Tennessee Rules of Appellate Procedure. 

(2) Review of the workers’ compensation court’s findings of fact shall be de 
novo upon the record of the workers’ compensation court, accompanied by a 
presumption of the correctness of the finding, unless the preponderance of 
the evidence is otherwise. 

(3) The supreme court may, by order, refer workers’ compensation cases to 
a panel known as the special workers’ compensation appeals panel. This 
panel shall consist of three (3) judges designated by the chief justice, at least 
one (1) of whom shall be a member of the supreme court. 

(4) Any case that the supreme court by order or rule refers to the special 
workers’ compensation appeals panel shall be briefed, and oral argument 
shall be heard pursuant to the Tennessee Rules of Appellate Procedure as if 
the appeal were being heard by the entire supreme court. 

(5)(A) The special workers’ compensation appeals panel shall reduce to 

writing its findings and conclusions in all cases. The decision of the panel 

shall become the judgment of the supreme court thirty (30) days after it is 
issued unless: 

(i) Any member of the supreme court files with the clerk a written 
request within the thirty-day period that the case be heard by the entire 
supreme court, in which event a final judgment will not be entered until 
the supreme court, after due consideration of the case, enters final 
judgment; or 

(ii) Any party to the appeal files a motion requesting review by the 
entire supreme court within fifteen (15) days after issuance of the 
decision by the panel, in which event a final judgment will not be 
entered: 

(a) Until the motion is denied; or 
(b) If the motion is granted, until the supreme court enters final 
judgment after its consideration of the case. 

(B) For purposes of this subsection (a), a decision of the panel shall be 
deemed to be issued on the day it is mailed to the parties, which date shall 
be noted on the decision by the clerk. Section 27-1-122 applies to all 
motions made pursuant to this subsection (a). 

(b) Appeal of all cases under this chapter shall be expedited by: 
(1) Giving the cases priority over all cases on the appellate dockets; and 
(2) Allowing any case on appeal in the supreme court to be on motion of 


451 WORKERS’ COMPENSATION LAW 50-6-225 
either party transferred to the division where the supreme court is then or 
will next be in session. 

(c)(1) If the judgment or decree is appealed pursuant to subsection (a), 
interest on the judgment or decree shall be computed from the date that the 
judgment is entered by the court of workers’ compensation claims at an 
annual rate as defined in § 47-14-121. For purposes of calculating the 
accrual of interest pursuant to this subdivision (c)(1), the average prime loan 


rate on the day the judgment or decree is entered by the trial court shall be 


used. 


(2) Total judgment awarded is computed by the total number of weeks 
multiplied by the benefit rate without any reduction. 
(d) When a reviewing court determines pursuant to motion or sua sponte 
that the appeal of an employer or insurer is frivolous, or taken for purposes of 
delay, a penalty may be assessed by the court, without remand, against the 


appellant for a liquidated amount. 


(e) When a reviewing court determines pursuant to motion or sua sponte 
that the appeal of an employee is frivolous, a penalty may be assessed by the 
court, without remand, against the appellant for a liquidated amount. 


History. 

Acts. 1919, -ch: 123, \§ 32; Shan. Supp. 
§ 3608a182%; Code 1932, § 6885; Acts 1941, 
ch. 90, § 9; C. Supp. 1950, § 6885; Acts 1969, 
ch. 311, § 1; 1981, ch. 449, § 2; T.C.A. (orig. 
ed.), § 50-1018; Acts 1985, ch. 393, §§ 14, 15, 
23; 1988, ch. 630, §§ 1, 2; 1992, ch. 952, §§ 7, 8; 
1996, ch. 944, § 16; 1997, ch. 150, § 1; 1998, ch. 
1024, § 14; 1999, ch. 336, §§ 1, 2; 1999, ch. 520, 
§ 41; 2000, ch. 678, § 1; 2000, ch. 739, § 1; 
2000, ch. 852, §§ 7, 8; 2001, ch. 117, § 1; 2004, 
ch. 962, §§ 16, 49; 2005, ch. 28, § 1; 2006, ch. 
703, § 1; 2008, ch. 1183, §§ 5, 6; 2012, ch. 1030, 
§ 1; 2013, ch. 289, § 60. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 


fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, 
that § 16 of the act shall apply to accidents or 
injuries occurring on or after January 1, 2005. 

Acts 2006, ch. 708, § 2 provided that the act 
shall apply to any claim or incident arising on 
or after July 1, 2006. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote the section which read: “(a)(1) Notwith- 
standing any provisions of this chapter to the 
contrary, in case of a dispute over or failure to 
agree upon compensation under this chapter, 
between the employer and employee or the 
dependent or dependents of the employee, the 
parties shall first submit the dispute to the 
benefit review conference process provided by 
the division of workers’ compensation. 

“(2)(A) In the event the parties are unable to 
reach an agreement at the benefit review con- 
ference as to all issues related to the claim or 
the benefit review conference process is other- 
wise exhausted pursuant to rules promulgated 
by the commissioner, either party may file a 
civil action as provided in § 50-6-203 in the 
circuit or chancery court in the county in which 
the employee resided at the time of the alleged 
injury or in which the alleged injury occurred. 
In instances where the employee resides out- 
side of the state and where the injury occurs 
outside of the state, the complaint shall be filed 
in any county where the employer maintains an 
office. 
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“(B) If the parties are unable to reach an 
agreement at the benefit review conference as 
to all issues related to the claim or the benefit 
review conference process is otherwise ex- 
hausted pursuant to rules promulgated by the 
commissioner, and if the employer is a county 
or a municipal corporation that has accepted 
the provisions of this chapter, either party may 
file a civil action in the county in which the 
governmental entity is located or in the county 
in which the incident occurred from which the 
civil action arises. 

“(3) Neither party in a civil action filed pur- 
suant to this section shall have the right to 
demand a jury. 

“(b) The Tennessee Rules of Civil Procedure 
and the Tennessee Rules of Evidence apply to 
all civil actions filed pursuant to this section. 

“(c) Unless required to be filed by an earlier 
date as a result of discovery requests pursuant 
to the Tennessee Rules of Civil Procedure, 
within sixty (60) days after the filing of an 
answer in an action under this section, the 
employer shall file with the court a wage state- 
ment detailing the employee’s wages for the 
previous fifty-two (52) weeks, unless the em- 
ployer stipulates that the maximum weekly 
workers’ compensation rate applies in the par- 
ticular action. 

“(d) Whenever any civil action is brought 
pursuant to this section, the judge or chancellor 
may, if the judge or chancellor so desires, visit 
the scene of the accident and examine the 
surroundings. 

“(e)(1) Any party to the proceedings in the 
circuit or chancery court may, if dissatisfied or 
aggrieved by the judgment or decree of that 
court, appeal to the supreme court, where the 
cause shall be heard and determined as pro- 
vided in the Tennessee Rules of Appellate Pro- 
cedure. 

“(2) Review of the trial court’s findings of fact 
shall be de novo upon the record of the trial 
court, accompanied by a presumption of the 
correctness of the finding, unless the prepon- 
derance of the evidence is otherwise. 

“(3) The supreme court may, by order, refer 
workers’ compensation cases to a panel known 
as the special workers’ compensation appeals 
panel. This panel shall consist of three (3) 
judges designated by the chief justice, at least 
one (1) of whom shall be a member of the 
supreme court. 

(4) Any case that the supreme court by order 
or rule refers to the special workers’ compensa- 
tion appeals panel shall be briefed, and oral 
argument shall be heard pursuant to the Ten- 
nessee Rules of Appellate Procedure as if the 
appeal were being heard by the entire supreme 
court. 

“(5)(A) The special workers’ compensation 
appeals panel shall reduce to writing its find- 
ings and conclusions in all cases. The decision 
of the panel shall become the judgment of the 
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supreme court thirty (30) days after it is issued 
unless: 

“(j) Any member of the supreme court files 
with the clerk a written request within the 
thirty-day period that the case be heard by the 
entire supreme court, in which event a final 
judgment will not be entered until the supreme 
court, after due consideration of the case, en- 
ters final judgment; or 

“Gi) Any party to the appeal files a motion 
requesting review by the entire supreme court 
within fifteen (15) days after issuance of the 
decision by the panel, in which event a final 
judgment will not be entered: 

“(a) Until the motion is denied; or 

“(6) If the motion is granted, until the su- 
preme court enters final judgment after its 
consideration of the case. 

“(B) For purposes of this subsection (e), a 
decision of the panel shall be deemed to be 
issued on the day it is mailed to the parties, 
which date shall be noted on the decision by the 
clerk. Section § 27-1-122 applies to all motions 
made pursuant to this subsection (e). 

“(6) If the entire supreme court, on its own 
motion or after granting the motion of a party, 
reviews an opinion of the special workers’ com- 
pensation appeals panel, its review will be 
limited to the record and the briefs on file 
before the special workers’ compensation ap- 
peals panel; provided, that the supreme court 
may, in its discretion, order the parties to 
further brief the issues or appear at oral argu- 
ment. 

“(f) The trial of all cases under this chapter 
shall be expedited by: 

“(1) Giving the cases priority over all cases on 
the trial and appellate dockets; and 

“(2) Allowing any case on appeal in the su- 
preme court to be on motion of either party 
transferred to the division where the supreme 
court is then or will next be in session. 

“(g)(1) If the judgment or decree of a court is 
appealed pursuant to subsection (e), interest on 
the judgment or decree shall be computed from 
the date that the judgment or decree is entered 
by the trial court at an annual rate of interest 
five (5) percentage points above the average 
prime loan rate for the most recent week for 
which such an average rate has been published 
by the board of governors of the federal reserve 
system on the total judgment awarded by the 
supreme court. For purposes of calculating the 
accrual of interest pursuant to this subdivision 
(g)(1), the average prime loan rate on the day 
the judgment or decree is entered by the trial 
court shall be used. 

“(2) Total judgment awarded is computed by 
the total number of weeks multiplied by the 
benefit rate without any reduction. 

“(3) For purposes of determining the amount 
of interest that has accrued on a judgment or 
decree, the commissioner of financial institu- 
tions shall maintain a listing of the average 
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prime loan rate as it becomes available each 
month, and the commissioner of financial insti- 
tutions shall respond to inquiries concerning 
what the average prime rate was on a given 
month and year. If the person making the 
inquiry so requests, the commissioner shall 
send the person a letter certifying what the 
average prime rate was on the month and year 
requested. The commissioner is authorized to 
charge a reasonable fee not to exceed ten dol- 
lars ($10.00) for preparing and sending the 
letter. 

“(4) For purposes of this subsection (g), “judg- 
ment” and “decree” includes any discretionary 
costs awarded pursuant to this chapter. 

(h) When a reviewing court determines pur- 
suant to motion or sua sponte that the appeal of 
an employer or insurer is frivolous, or taken for 
purposes of delay, a penalty may be assessed by 
the court, without remand, against the appel- 
lant for a liquidated amount. 

“(j) When a reviewing court determines pur- 
suant to motion or sua sponte that the appeal of 
an employee is frivolous, a penalty may be 
assessed by the court, without remand, against 
the appellant for a liquidated amount. 

“q) If an employer wrongfully fails to pay an 
employee’s claim for temporary total disability 
payments, the employer shall be liable, in the 
discretion of the court, to pay the employee, in 
addition to the amount due for temporary total 
disability payments, a sum not exceeding 
twenty-five percent (25%) of the temporary to- 
tal disability claim; provided, that it is made to 
appear to the court that the refusal to pay the 
claim was not in good faith and that the failure 
to pay inflicted additional expense, loss or in- 
jury upon the employee; and provided, further, 
that the additional liability shall be measured 
by the additional expense thus entailed. 

“(k) If, on request by the specialist, a party 
fails to produce documents, to cooperate in 
scheduling a conference or to provide a repre- 
sentative authorized to settle a matter in atten- 
dance at a conference, then a specialist may 
declare an impasse and file the report on unre- 
solved issues with a court. On the motion of 
either party or on the court’s own motion, a 
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court is authorized, but not required, to hold a 
hearing on the failure to produce documents 
requested by the specialist, to cooperate in 
scheduling or to provide a representative who 
possessed settlement authority. If the court 
determines that the failure lacked good cause 
or resulted from bad faith, then the court may 
assess the offending party who failed to take 
the requested action with attorney’s fees and 
costs related only to the trial. The commis- 
sioner is authorized to promulgate rules to 
effectuate the purposes of this subsection (k) in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

“(1) If an employee receives a settlement, 
judgment or decree under this chapter that 
includes the payment of medical expenses and 
the employer or workers’ compensation carrier 
wrongfully fails to reimburse an employee for 
any medical expenses actually paid by the 
employee within sixty (60) days of the settle- 
ment, judgment or decree, or fails to provide 
reasonable and necessary medical expenses 
and treatment, including failure to reimburse 
for reasonable and necessary medical expenses, 
in bad faith after receiving reasonable notice of 
their obligation to provide the medical treat- 
ment, the employer or workers’ compensation 
carrier shall be liable, in the discretion of the 
court, to pay the employee, in addition to the 
amount due for medical expenses paid, a sum 
not exceeding twenty-five percent (25%) of the 
expenses; provided, that it is made to appear to 
the court that the refusal to pay the claim was 
not in good faith and that the failure to pay 
inflicted additional expense, loss or injury upon 
the employee.” 


Effective Dates. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Section to Section References. 
This section is referred to in §§ 9-8-403, 
50-6-226, 50-6-239, 50-6-245, 58-1-230. 


50-6-225. Submission of claim to court upon failure to agree on compensation — Special 
workers’ compensation appeals panel — Impasse. [Applicable to injuries 
occurring prior to July 1, 2014.] 


(a)(1) Notwithstanding any provisions of this chapter to the contrary, in case of a dispute over 
or failure to agree upon compensation under this chapter, between the employer and employee 
or the dependent or dependents of the employee, the parties shall first submit the dispute to the 
benefit review conference process provided by the division of workers’ compensation. 
(2)(A) In the event the parties are unable to reach an agreement at the benefit review 
conference as to all issues related to the claim or the benefit review conference process is 
otherwise exhausted pursuant to rules promulgated by the commissioner, either party may file 
a civil action as provided in § 50-6-203 in the circuit or chancery court in the county in which 
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the employee resided at the time of the alleged injury or in which the alleged injury occurred. 

In instances where the employee resides outside of the state and where the injury occurs 

outside of the state, the complaint shall be filed in any county where the employer maintains 

an Office. 

(B) If the parties are unable to reach an agreement at the benefit review conference as 
to all issues related to the claim or the benefit review conference process is otherwise 
exhausted pursuant to rules promulgated by the commissioner, and if the employer is a 
county or a municipal corporation that has accepted the provisions of this chapter, either party — 
may file a civil action in the county in which the governmental entity is located or in the county 
in which the incident occurred from which the civil action arises. 

(3) Neither party in a civil action filed pursuant to this section shall have the right to demand 
a jury. 

(b) The Tennessee Rules of Civil Procedure and the Tennessee Rules of Evidence apply to all 
civil actions filed pursuant to this section. 

(c) Unless required to be filed by an earlier date as a result of discovery requests pursuant to 
the Tennessee Rules of Civil Procedure, within sixty (60) days after the filing of an answer in an 
action under this section, the employer shall file with the court a wage statement detailing the 
employee’s wages for the previous fifty-two (52) weeks, unless the employer stipulates that the 
maximum weekly workers’ compensation rate applies in the particular action. 

(d) Whenever any civil action is brought pursuant to this section, the judge or chancellor may, 
if the judge or chancellor so desires, visit the scene of the accident and examine the surroundings. 

(e)(1) Any party to the proceedings in the circuit or chancery court may, if dissatisfied or 

aggrieved by the judgment or decree of that court, appeal to the supreme court, where the cause 

shall be heard and determined as provided in the Tennessee Rules of Appellate Procedure. 

(2) Review of the trial court’s findings of fact shall be de novo upon the record of the trial 
court, accompanied by a presumption of the correctness of the finding, unless the preponder- 
ance of the evidence is otherwise. 

(3) The supreme court may, by order, refer workers’ compensation cases to a panel known 
as the special workers’ compensation appeals panel. This panel shall consist of three (3) judges 
designated by the chief justice, at least one (1) of whom shall be a member of the supreme 
court. 

(4) Any case that the supreme court by order or rule refers to the special workers’ 
compensation appeals panel shall be briefed, and oral argument shall be heard pursuant to the 
Tennessee Rules of Appellate Procedure as if the appeal were being heard by the entire 
supreme court. | 

(5)(A) The special workers’ compensation appeals panel shall reduce to writing its findings 

and conclusions in all cases. The decision of the panel shall become the judgment of the 

supreme court thirty (30) days after it is issued unless: 

(i) Any member of the supreme court files with the clerk a written request within the 
thirty-day period that the case be heard by the entire supreme court, in which event a final 
judgment will not be entered until the supreme court, after due consideration of the case, 
enters final judgment; or 

(ii) Any party to the appeal files a motion requesting review by the entire supreme court 
within fifteen (15) days after issuance of the decision by the panel, in which event a final 
judgment will not be entered: 

(a) Until the motion is denied; or 
(b) If the motion is granted, until the supreme court enters final judgment after its 
consideration of the case. 


455 WORKERS’ COMPENSATION LAW 50-6-225 


(B) For purposes of this subsection (e), a decision of the panel shall be deemed to be 
issued on the day it is mailed to the parties, which date shall be noted on the decision by the 
Clerk. Section 27-1-122 applies to all motions made pursuant to this subsection (e). 

(6) If the entire supreme court, on its own motion or after granting the motion of a party, 
reviews an opinion of the special workers’ compensation appeals panel, its review will be limited 
to the record and the briefs on file before the special workers’ compensation appeals panel: 
provided, that the supreme court may, in its discretion, order the parties to further brief the issues 
or appear at oral argument. 

(f) The trial of all cases under this chapter shall be expedited by: 

(1) Giving the cases priority over all cases on the trial and appellate dockets; and 

(2) Allowing any case on appeal in the supreme court to be on motion of either party 

transferred to the division where the supreme court is then or will next be in session. 
(g)(1) If the judgment or decree of a court is appealed pursuant to subsection (e), interest on 
the judgment or decree shall be computed from the date that the judgment or decree is entered 
by the trial court at an annual rate of interest five (5) percentage points above the average prime 
loan rate for the most recent week for which such an average rate has been published by the 
board of governors of the federal reserve system on the total judgment awarded by the supreme 
court. For purposes of calculating the accrual of interest pursuant to this subdivision (g)(1), the 
average prime loan rate on the day the judgment or decree is entered by the trial court shall be 
used. 

(2) Total judgment awarded is computed by the total number of weeks multiplied by the 
benefit rate without any reduction. 

(3) For purposes of determining the amount of interest that has accrued on a judgment or 
decree, the commissioner of financial institutions shall maintain a listing of the average prime 
loan rate as it becomes available each month, and the commissioner of financial institutions shall 
respond to inquiries concerning what the average prime rate was on a given month and year. 
lf the person making the inquiry so requests, the commissioner shall send the person a letter 
certifying what the average prime rate was on the month and year requested. The commissioner 
is authorized to charge a reasonable fee not to exceed ten dollars ($10.00) for preparing and 
sending the letter. 

(4) For purposes of this subsection (g), “judgment” and “decree” includes any discretionary 
costs awarded pursuant to this chapter. 

(h) When a reviewing court determines pursuant to motion or sua sponte that the appeal of an 
employer or insurer is frivolous, or taken for purposes of delay, a penalty may be assessed by the 
court, without remand, against the appellant for a liquidated amount. 

(i) When a reviewing court determines pursuant to motion or sua sponte that the appeal of an 
employee is frivolous, a penalty may be assessed by the court, without remand, against the 
appellant for a liquidated amount. 

(i) If an employer wrongfully fails to pay an employee’s claim for temporary total disability 
payments, the employer shall be liable, in the discretion of the court, to pay the employee, in 
addition to the amount due for temporary total disability payments, a sum not exceeding twenty-five 
percent (25%) of the temporary total disability claim; provided, that it is made to appear to the court 
that the refusal to pay the claim was not in good faith and that the failure to pay inflicted additional 
expense, loss or injury upon the employee; and provided, further, that the additional liability shall 
be measured by the additional expense thus entailed. 

(k) If, on request by the specialist, a party fails to produce documents, to cooperate in 
scheduling a conference or to provide a representative authorized to settle a matter in attendance 
at a conference, then a specialist may declare an impasse and file the report on unresolved issues 
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with a court. On the motion of either party or on the court’s own motion, a court is authorized, but 
not required, to hold a hearing on the failure to produce documents requested by the specialist, to 
cooperate in scheduling or to provide a representative who possessed settlement authority. If the 
court determines that the failure lacked good cause or resulted from bad faith, then the court may 
assess the offending party who failed to take the requested action with attorney’s fees and costs 
related only to the trial. The commissioner is authorized to promulgate rules to effectuate the 
purposes of this subsection (k) in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

() If an employee receives a settlement, judgment or decree under this chapter that includes 
the payment of medical expenses and the employer or workers’ compensation carrier wrongfully 
fails to reimburse an employee for any medical expenses actually paid by the employee within sixty 
(60) days of the settlement, judgment or decree, or fails to provide reasonable and necessary 
medical expenses and treatment, including failure to reimburse for reasonable and necessary 
medical expenses, in bad faith after receiving reasonable notice of their obligation to provide the 
medical treatment, the employer or workers’ compensation carrier shall be liable, in the discretion 
of the court, to pay the employee, in addition to the amount due for medical expenses paid, a sum 
not exceeding twenty-five percent (25%) of the expenses; provided, that it is made to appear to the 
court that the refusal to pay the claim was not in good faith and that the failure to pay inflicted 


additional expense, loss or injury upon the employee. 


History. 

Acts 1919, ch. 123, § 32; Shan. Supp. § 3608a18212; 
Code 1932, § 6885; Acts 1941, ch. 90, § 9; C. Supp. 1950, 
§ 6885; Acts 1969, ch. 311, § 1; 1981, ch. 449, § 2; T.C.A. 
(orig. ed.), § 50-1018; Acts 1985, ch. 393, §§ 14, 15, 23; 
1988, ch. 630, §§ 1, 2; 1992, ch. 952, §§ 7, 8; 1996, ch. 
944, § 16; 1997, ch. 150, § 1; 1998, ch. 1024, § 14; 1999, 
ch. 336, §§ 1, 2; 1999, ch. 520, § 41; 2000, ch. 678, § 1; 
2000, ch. 739, § 1; 2000, ch. 852, §§ 7, 8; 2001, ch. 117, 
§ 1; 2004, ch. 962, §§ 16, 49; 2005, ch. 28, § 1; 2006, ch. 
703, § 1; 2008, ch. 1183, §§ 5, 6; 2012, ch. 1030, § 1. 


Compiler’s Notes. 

Acts 1992, ch. 952, § 15 provided that the amendments 
by that act apply to all matters as to which a notice of 
appeal is filed from and after May 1, 1992. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

Acts 2000, ch. 739, § 2 provided that subdivision (g)(3) 
shall apply to any judgment or decree entered on or after 
July 1, 2000. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 


savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, that § 16 of 
the act shall apply to accidents or injuries occurring on or 
after January 1, 2005. 

Acts 2006, ch. 703, § 2 provided that the act shall apply 
to any claim or incident arising on or after July 1, 2006. 


Cross-References. 
Inapplicability to claims filed against state, § 9-8-307. 


Rule Reference. 
This section is referred to in Rule 37 of the Rules of 
the Supreme Court of Tennessee. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), §§ 8, 
535-537. 

Tennessee Jurisprudence, 17 Tenn. Juris., Justices of 
Peace and General Sessions Courts, § 16; 24 Tenn. Juris., 
Venue, § 4; 26 Tenn. Juris., Workers’ Compensation, 
§§ 46, 47, 57. 


Law Reviews. 

Conflict of Laws — Workmen’s Compensation — Fo- 
rum’s Use of Foreign State’s Tort Law for Recovery Against 
Third Party Does Not Require Forum’s Use of Foreign 
State’s Election Provision in Workmen’s Compensation 
Suit, 16 Vand. L. Rev. 401 (1963). 

Tennessee Workers’ Compensation — Where Is the 
Proper Venue? (D. Andrew Byrne, Ted C. Raynor), 20 Mem. 
St. U. L.-Rev. 189 (1990). 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Scope. 

. Construction. 

. Nature of Actions. 

. Single Action and Judgment Contemplated. 
. Jurisdiction and Venue. 

. Submission to Jurisdiction. 

. Jurisdiction of Federal Court. 

. Proceedings by Employer. 

10. Proceedings for Greater Award. 
11. Commencement of Action. 

12. Summons. 

13. Pleading. 

14. —Allegations. 

15. ——Matters Not Alleged. 
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16. ——Amendment. 
17. —Answer. 
18. Evidence. 


19. —Circumstantial Evidence. 

20. —Expert Opinions. 

21. —Res Gestae. 

22. —Hearsay. 

23. —Dying Declarations. 

24. —Record in Criminal Case. 

25. —Testimony as to Injuries Not Alleged. 

26. —Sufficiency of Evidence. 

27. Notice to Employer. 

28. Presumptions. 

29. Burden of Proof. 

30. —Proof Sustaining Burden. 

31. —Shift of Burden. 

32. Questions of Fact. 

33. Examination of Injury by Judge. 

34. Hearing on Oral Testimony. 

35. Matters Finally Determined by Trial Court. 

36. Amount of Award. 

37. Interest on Award. 

38. Costs. 

39. New Trial. 

40. Motion For New Trial. 

41. Appeal and Review. 

42. —Errors of Law. 

43. —Written Findings of Trial Judge — Use on Appeal. 

44. —Matters Not Raised in Trial Court — Status on 
Appeal. 

45. —Amendment in Appellate Court. 

46. —Judgment on Appeal or Reversal and Remand. 

47. —Remand. 

48. —Standard of Review. 

49. Judicial Review. 

50. Exhaustion of Remedies. 


1. Constitutionality. 

The provision in this section giving fees to judges in 
office was declared unconstitutional in view of Tenn. Const., 
art. VI, § 7, that judges’ compensation shall not be 
increased or diminished during the time for which they are 
elected. Scott v. Nashville Bridge Co., 143 Tenn. 86, 223 
S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

The invalidity of the provision in this section of a fee did 
not render the whole compensation act invalid, since the 


invalid part could be elided. Scott v. Nashville Bridge Co., 
143 Tenn. 86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

Denial of jury trial does not render the statute unconsti- 
tutional, the statute being elective so that the parties waived 
jury by voluntary acceptance of the statute. Scott v. 
Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 844, 1919 
Tenn. LEXIS 27 (1919). 

This statute does not violate Tenn. Const., art. |, § 8, 
providing that no man shall be taken or disseized of his 
property but by the judgment of his peers or the law of the 
land. Scott v. Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 
844, 1919 Tenn. LEXIS 27 (1919). 

This section did not have the effect of closing, to an 
employee, courts that were open to him prior to its passage 
nor of denying him a remedy by due process of law, 
contrary to the constitution. Scott v. Nashville Bridge Co., 
143 Tenn. 86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

This statute does not deprive the employee of his 
property without due process of law in violation of U.S. 
Const., amend. 14. Scott v. Nashville Bridge Co., 143 Tenn. 
86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

There was no merit in the contention that T.C.A. 
§ 50-6-225 is unconstitutional because it provides a differ- 
ent rate of interest from that ordinarily applicable to money 
judgments nor does the statute unfairly penalize the 
insurance carrier when the employee appeals. Underwood 
v. Liberty Mut. Ins. Co., 782 S.W.2d 175, 1989 Tenn. LEXIS 
542 (Tenn. 1989). 

Workers’ compensation claimants failed to establish that 
the benefit review conference in T.C.A. § 50-6-203(a), 
T.C.A. § 50-6-225(a)(1), and T.C.A. § 50-6-239(b) was 
unconstitutional; because injured workers are free to file suit 
and have rights judicially determined upon exhausting the 
review process, they are not deprived of right to be heard 
by judge. Lynch v. City of Jellico, 205 S.W.3d 384, 2006 
Tenn. LEXIS 759 (Tenn. 2006), cert. denied, 549 U.S. 1280, 
127 S. Ct. 1830, 167 L. Ed. 2d 320, 2007 U.S. LEXIS 3049 
(2007). 


2. Scope. 

This section only covers controversies between employer 
and employee and not suit by a physician against an 
employer to recover for services to injured employee under 
contract therefor, which suit may be brought before a 
justice. Knox Stove Works v. Hodge, 154 Tenn. 187, 289 
S.W. 505, 1926 Tenn. LEXIS 115 (1926). 


3. Construction. 

Though the supreme court will effectuate the legislative 
intent that technicalities of common-law pleading are not to 
be needlessly observed in proceedings under the statute to 
the prejudice of substantive rights, it will not rule counter to 
a positive mandate of the statute in order to save a 
particular case from its proscription. Minor v. E. |. Du Pont 
De Nemours & Co., 164 Tenn. 226, 47 S.W.2d 748, 1931 
Tenn. LEXIS 26 (1932). 


4. Nature of Actions. 

Actions under this statute cannot be classified as in 
either tort or contract. They are personal, not local, and are 
inherently transitory. Chambers v. Sanford & Treadway, 154 
Tenn. 134, 289 S.W. 533, 1926 Tenn. LEXIS 111 (1926), 
overruled in part, Five Star Express v. Davis, 866 S.W.2d 
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944, 1993 Tenn. LEXIS 413 (Tenn. 1993), superseded by 
statute as stated in, Ferguson v. Ram Enters., 900 S.W.2d 
19, 1995 Tenn. LEXIS 268 (Tenn. 1995). 

In view of this section, all compensation cases must be 
tried and reviewed as law cases regardless of whether they 
are heard in the circuit, criminal or chancery court. Bailey v. 
American Glanzstoff Corp., 163 Tenn. 206, 42 $.W.2d 347, 
1931 Tenn. LEXIS 100 (1931). 

An action under the workers’ compensation statute is 
transitory. Felty v. Chillicothe Realty Co., 175 Tenn. 315, 
134 S.W.2d 153, 1939 Tenn. LEXIS 44 (1939). 

A compensation suit is for all intents and purposes 
related to and almost identical with a suit in chancery. 
Bowling v. Whitley, 208 Tenn. 657, 348 S.W.2d 310, 1961 
Tenn. LEXIS 337 (1961). 

Judgments in workers’ compensation cases are fre- 
quently termed awards in the statute and such awards lack 
the finality ordinarily characteristic of judgments, being 
subject to review and modification and even of complete 
suspension of further liability upon a proper showing. Rhea 
v. Park, 211 Tenn. 589, 366 S.W.2d 765, 1963 Tenn. LEXIS 
382 (1963). 

No action for punitive damages is allowable in a workers’ 
compensation case. Liberty Mut. Ins. Co. v. Stevenson, 212 
Tenn. 178, 368 S.W.2d 760, 1963 Tenn. LEXIS 410 (1963). 

An employee’s claim for compensation benefits does not 
survive to his personal representative after his death. 
Travelers Ins. Co. v. Wing, 584 S.W.2d 789, 1979 Tenn. 
LEXIS 473 (Tenn. 1979). 


5. Single Action and Judgment Contemplated. 

This statute which creates liability for the award contem- 
plates a single action for the determination of a claimant’s 
right to benefits and a single judgment for the award 
granted. Aetna Casualty & Surety Co. v. Flowers, 330 U.S. 
464, 67 S. Ct. 798, 91 L. Ed. 1024, 1947 U.S. LEXIS 2550 
(1947). 

The employee may sue the insurer alone or jointly with 
the employer, however only one recovery is contemplated in 
the amount to which the employee is entitled by the statute 
and such employee is not entitled to a judgment in one 
amount against the employer and for a different amount 
against the insurer. Bituminous Casualty Corp. v. Smith, 200 
Tenn. 13, 288 S.W.2d 913, 1956 Tenn. LEXIS 372 (1956). 


6. Jurisdiction and Venue. 

Provision of this section touching venue, providing for 
filing petition where petitioner resides or where accident 
happens are not exclusive, and do not preclude bringing 
action in court in county where employer has his office and 
place of business, under code provisions. Chambers v. 
Sanford & Treadway, 154 Tenn. 134, 289 S.W. 533, 1926 
Tenn. LEXIS 111 (1926), overruled in part, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993), superseded by statute as stated in, Ferguson 
v. Ram Enters., 900 S.W.2d 19, 1995 Tenn. LEXIS 268 
(Tenn. 1995). 

The venue is not governed exclusively by this section. 
Where a corporate employer was located in Davidson 
County and the injury occurred there, the venue was in 
Davidson County, notwithstanding the injured employee 
lived in De Kalb County, when there was no corporate 
Office, agent or resident director in this last mentioned 
county. Redman v. Dupont Rayon Co., 165 Tenn. 585, 56 
S.W.2d 737, 1932 Tenn. LEXIS 90 (1932), overruled in part, 
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Five Star Express v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 413 (Tenn. 1993). 

Rights under the Workers’ Compensation Law are con- 
tractual in nature, an action thereunder is transitory, and the 
circuit court has jurisdiction of an action against the 
employer although the rights of the parties are to be 
determined by the laws of the state of Kentucky. Employers’ 
Liability Assurance Corp. v. Warren, 172 Tenn. 403, 112 
S.W.2d 837, 1937 Tenn. LEXIS 89 (1938). 

Employer cannot question jurisdiction of the lower court 
for the first time on appeal on the grounds that contract of 
employment was entered into in Kentucky, and that em- 
ployer and employee were operating under compensation 
law of Kentucky. Employers’ Liability Assurance Corp. v. 
Warren, 172 Tenn. 403, 112 S.W.2d 837, 1937 Tenn. LEXIS 
89 (1938). 

Under this section the local jurisdiction of cases involving 
disputes over or failure to agree on compensation between 
employer and employee is in the county where the accident 
occurred. Borden Mills, Inc. v. Manis, 173 Tenn. 440, 121 
S.W.2d 523, 1938 Tenn. LEXIS 25 (1938). 

No jurisdictional rights have been taken from the em- 
ployee when he is brought into the county where his injury 
was suffered, and where his employer resides and oper- 
ates, since he is exactly where he would be if and when he 
should institute an action seeking recovery. Borden Mills, 
Inc. v. Manis, 173 Tenn. 440, 121 S.W.2d 523, 1938 Tenn. 
LEXIS 25 (1938). 

Circuit court had jurisdiction of proceedings for workers’ 
compensation since it is not only a court of general 
jurisdiction, but it has jurisdiction of suits brought to recover 
under the compensation act by the terms of this section. 
Standard Sur. & Cas. Co. v. Sloan, 180 Tenn. 220, 173 
S.W.2d 436, 1943 Tenn. LEXIS 20, 149 A.L.R. 407 (1943). 

Suit could not be filed for compensation in Smith County, 
residence of employee for accident occurring in Anderson 
County, if employing corporation did not have an agent or 
office in Smith County, even though insurer had authorized 
commissioner of insurance (now commissioner of com- 
merce and insurance) to accept service for it in all cases 
arising in the state. Brown v. Stone & Webster Engineering 
Corp., 181 Tenn. 293, 181 S.W.2d 148, 1944 Tenn. LEXIS 
373 (1944), overruled in part, Five Star Express v. Davis, 
866 S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 1993). 

This section clearly classifies the proceeding as a suit of 
a civil nature and the actions are inherently transitory. 
Flowers v. Aetna Casualty & Surety Co., 163 F.2d 411, 1947 
U.S. App. LEXIS 3215 (6th Cir. Tenn. 1947). 

Injured employee could sue insurer without joining 
employer, in the county of the employee’s residence, 
although it was different from the county in which the 
accident occurred and in which the employer maintained an 
office, where the insurer was a nonresident corporation with 
no designated agent for service and service was had on the 
state commissioner of insurance (now commissioner of 
commerce and insurance). T. H. Mastin & Co. v. Loveday, 
202 Tenn. 589, 202 Tenn. 598, 308 S.W.2d 385, 1957 Tenn. 
LEXIS 444 (1957), overruled in part, Five Star Express v. 
Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 
1993). 

In workers’ compensation proceeding where accident 
occurred in one county and employer, a foreign corporation, 
had its place of business in such county but employee 
brought suit against employer and its supposed insurance 
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carrier in another county where nonresident carrier had 
Office, but it developed that another insurance company, 
also nonresident, was the carrier and such carrier had no 
Office in county where suit was brought, employee could not 
substitute carrier and continue suit in county where origi- 
nally brought. General Acci. Fire & Life Assurance Corp. v. 
Kirkland, 207 Tenn. 72, 338 S.W.2d 549, 1960 Tenn. LEXIS 
428 (1960). 

Workers’ compensation cases must be brought: (1) In the 
county of petitioner's residence; or (2) In the county in which 
the accident happened, if the defendant is subject to service 
of process in either of those counties, and if the insurance 
company alone is being sued, and service of process can 
be obtained on the insurance commissioner, venue is 
restricted to the county of petitioner's residence or where 
the accident occurred; or (3) The petition may be filed in any 
county of the state where the defendant maintains an office 
or agent for service of process only if the defendant is not 
servable in either of the above counties in keeping with the 
act. Insurance Co. of North America v. Lane, 215 Tenn. 376, 
386 S.W.2d 513, 1965 Tenn. LEXIS 626 (1965), overruled 
in part, Five Star Express v. Davis, 866 S.W.2d 944, 1993 
Tenn. LEXIS 413 (Tenn. 1993). 

Where workers’ compensation claimant was temporarily 
in Davidson County and was injured at employer's plant in 
Davidson County and thereafter returned to Fentress 
County which was the county of his residence and com- 
menced action in Fentress County against his employer's 
insurance carrier, a foreign corporation licensed to do 
business in Tennessee and having an office in Davidson 
County but not in Fentress County, by service of process on 
commissioner of insurance and banking (now commissioner 
of commerce and insurance) under § 56-2-504, trial court 
properly sustained plea in abatement on ground that venue 
was not in Fentress County. Human v. Liberty Mut. Ins. Co., 
219 Tenn. 335, 409 S.W.2d 536, 1966 Tenn. LEXIS 533 
(1966), superseded by statute as stated in, Sikes v. Colonial 
Rubber Co., 575 S.W.2d 275, 1978 Tenn. LEXIS 691 (Tenn. 
1978). 

Where employer and employee filed suits in different 
courts having concurrent jurisdiction of same workers’ 
compensation matter, jurisdiction of court in which first suit 
was filed was exclusive. American Lava Corp. v. Savena, 
476 S.W.2d 639, 1972 Tenn. LEXIS 383 (Tenn. 1972). 

Dismissal for lack of venue is not a dismissal on the 
merits. Burton v. Borden Foods Co., 494 $.W.2d 775, 1972 
Tenn. LEXIS 309 (Tenn. 1972). 

As long as the court where the original suit was filed 
retained jurisdiction, another court was precluded from 
assuming jurisdiction in action for modification under § 50- 
6-231. Gould, Inc., Century Electric Div. v. Barnes, 498 
S.W.2d 623, 1973 Tenn. LEXIS 461 (Tenn. 1973). 

Waiver of question of venue in original suit resulted in 
waiver in modification suit under § 50-6-231. Gould, Inc., 
Century Electric Div. v. Barnes, 498 S.W.2d 623, 1973 Tenn. 
LEXIS 461 (Tenn. 1973). 

Employer in workers’ compensation action, a foreign 
corporation with a manufacturing plant in the county in 
which the accident occurred, was not subject to suit in the 
county in which the claimant resided. Sikes v. Colonial 
Rubber Co., 575 S.W.2d 275, 1978 Tenn. LEXIS 691 (Tenn. 
1978), overruled in part, Five Star Express v. Davis, 866 
S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 1993). 
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Proper venue for a workers’ compensation action against 
the insurance company Is established in the county of the 
employee’s residence, under the “unless venue is otherwise 
expressly provided for” clause in the general venue statute, 
§ 20-4-101, by the amendment adding the last sentence of 
§ 56-2-103(3) (now (a)(3)), which provides the qualifica- 
tions of an insurance company to do business in the state. 
Sikes v. Colonial Rubber Co., 575 S.W.2d 275, 1978 Tenn. 
LEXIS 691 (Tenn. 1978), overruled in part, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993). 

Under this section, venue of a workers’ compensation 
action lies in the county in which the petitioner resides, or 
in the county in which the accident or injury was incurred, 
but subject to the general rules relating to transitory actions, 
including the requirement that the defendant be servable 
with process in the county where the suit was brought, as 
in other civil cases. Sikes v. Colonial Rubber Co., 575 
S.W.2d 275, 1978 Tenn. LEXIS 691 (Tenn. 1978), overruled 
in part, Five Star Express v. Davis, 866 S.W.2d 944, 1993 
Tenn. LEXIS 413 (Tenn. 1993); Turpin v. Conner Bros. 
Excavating Co., 761 S.W.2d 296, 1988 Tenn. LEXIS 242 
(Tenn. 1988), overruled in part, Five Star Express v. Davis, 
866 S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 1993). 

Where a workers’ compensation action instituted by an. 
employer and its insurance carrier was brought in the 
county of residence of the employee, an individual, venue 
was properly laid, even though the accident happened in a 
different county where the employer had its principal place 
of business. Volner v. Davis, 624 S.W.2d 555, 1981 Tenn. 
LEXIS 504 (Tenn. 1981), overruled in part, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993). 

The court of appeals has intermediate appellate jurisdic- 
tion of appeals from orders relating to suits for negligence, 
even though the existence or nonexistence of workers’ 
compensation coverage may affect the right to recover for 
negligence. Hill v. King, 663 S.W.2d 435, 1983 Tenn. App. 
LEXIS 650 (Tenn. Ct. App. 1983). 

Venue in worker's compensation cases is to be deter- 
mined exclusively by subdivision (c)(1) of T.C.A. § 50-6-225 
in isolation, without regard to T.C.A. § 20-4-101, the statute 
providing for venue in general transitory actions. Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993). 

Where a Tennessee forum is in fact available to a 
workers’ compensation claimant, T.C.A. § 50-6-225 con- 
trols the issue of venue; however, where a Tennessee forum 
is not available under that section, venue would be 
determined pursuant to T.C.A. § 20-4-101, the general 
venue statute for transitory actions, and the claimant would 
be free to bring the action in the county in which the 
employer resides or is found. Ferguson v. Ram Enters., 900 
S.W.2d 19, 1995 Tenn. LEXIS 268 (Tenn. 1995). 

An insurer cannot choose to have a workers’ compen- 
sation case tried in any county wherein the insurer may 
have a legal presence. Lumbermen’s Mut. Cas. Co. v. 
Guerrero, 939 S.W.2d 574, 1997 Tenn. LEXIS 110 (Tenn. 
Special Workers’ Comp. App. Panel 1997). 

Pursuant to T.C.A. § 50-6-225(e)(5), the 15-day period 
for filing a motion for review is jurisdictional and the 
appellate court therefore was without jurisdiction to consider 
a motion that was not timely filed; the special workers’ 
compensation appeals panel's decision was issued, and the 
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parties therefore had 15 days within which to file a motion 
for review. Young v. Nashville Elec. Serv., 142 S.W.3d 292, 
2004 Tenn. LEXIS 629 (Tenn. 2004). 

Denial of the municipal corporation’s motion to dismiss or 
transfer the claimant’s workers’ compensation action was 
affirmed because the corporation was subject to the venue 
provisions of the Workers’ Compensation Act when it 
voluntarily entered into the workers’ compensation system 
pursuant to an express grant of authority from the Tennes- 
see General Assembly, which thus effected a waiver of its 
sovereign immunity; the specific venue provisions of the 
Workers’ Compensation Act controlled venue and applied 
and the corporation could be sued in the claimant’s county 
of residence. Lanius v. Nashville Elec. Serv., 181 S.W.3d 
661, 2005 Tenn. LEXIS 1047 (Tenn. 2005). 

When the time stamp on an employee’s complaint 
seeking workers’ compensation benefits was two minutes 
earlier than the time stamp on a benefit review conference 
report (report), a trial court had no jurisdiction to consider 
the complaint because (1) T.C.A. § 50-6-225(a)(2)(A) re- 
quired the parties to exhaust the benefit review process 
before seeking judicial review, (2) while the statute did not 
state exactly when a benefit review conference was 
deemed exhausted, Tenn. Comp. R. & Regs. 0800-2-5-.09 
stated the date and time noted on the report determined 
when that process was exhausted, (3) this regulation had 
the force of law, since the legislature authorized the division 
of workers’ compensation to create a benefit review con- 
ference process in T.C.A. § 50-6-233(a)(3) and (c)(2), and 
(4) extrinsic evidence could not be used to impeach the time 
stamp on the complaint, absent fraud, inevitable accident, 
or surprise, which were not shown, as that time stamp was 
unambiguous, so the complaint was filed before the time 
noted on the report, and, as a result, the complaint did not 
invoke the trial court’s jurisdiction. Word v. Metro Air Servs., 
377 S.W.3d 671, 2012 Tenn. LEXIS 510 (Tenn. Aug. 21, 
2012). 

When a trial court’s subject matter jurisdiction over a 
workers’ compensation case, pursuant to T.C.A. § 50-6- 
225(a)(2)(A), is premised on the issuance of a benefit 
review report (report), as specified by Tenn. Comp. R. 
§ Regs. 0800-2-5-.09(1), a complaint may not be filed until 
the time noted on the report, and, when a complaint bears 
an unambiguous time stamp, the complaint shall be 
deemed filed at the time indicated, and the time stamp may 
not be impeached by extrinsic evidence. Word v. Metro Air 
Servs., 377 S.W.3d 671, 2012 Tenn. LEXIS 510 (Tenn. Aug. 
21, 2012). 


7. Submission to Jurisdiction. 

Inclusion in defendant’s motion to dismiss for want of 
jurisdiction of reference to relative liability of principal, 
intermediate or subcontractors, and denial that act covered 
them under the facts, was not such a defense as would 
amount to a general appearance and a submission to the 
local jurisdiction of the court. Chambers v. Sanford & 
Treadway, 154 Tenn. 134, 289 S.W. 533, 1926 Tenn. LEXIS 
111 (1926), overruled in part, Five Star Express v. Davis, 
866 S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 1993), 
superseded by statute as stated in, Ferguson v. Ram 
Enters., 900 S.W.2d 19, 1995 Tenn. LEXIS 268 (Tenn. 
1995). 


8. Jurisdiction of Federal Court. 
This statute is court administered, therefore a suit under 
the statute is a suit of a civil nature and the federal district 
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court may have jurisdiction if there is diversity of citizenship 
and the required amount in controversy. Flowers v. Aetna 
Casualty & Surety Co., 163 F.2d 411, 1947 U.S. App. LEXIS 
3215 (6th Cir. Tenn. 1947). 

General assembly intended that workers’ compensation 
cases should be tried by the state courts as soon as 
possible as close to the claimant’s residence as possible, 
but if the claim exceeds $3,000 and diversity of citizenship 
exists, either party may have the case removed to the 
proper federal court. Johnson v. United States Fidelity & 
Guaranty Co., 126 F. Supp. 84, 1954 U.S. Dist. LEXIS 2448 
(D. Tenn. 1954). 


9. Proceedings by Employer. 

Though an employer, under this section, has filed a 
petition and had the amount of his compensation fixed, the 
employee is not bound to collect the compensation so fixed, 
and until he does collect it he does not lose his right to 
proceed against the third party, notwithstanding provision in 
§ 50-6-112 permitting employer to sue third party as soon 
as the employer becomes liable for compensation. Mitchell 
v. Usilton, 146 Tenn. 419, 242 S.W. 648, 1921 Tenn. LEXIS 
24 (1921). 

Right of an employer to an autopsy may be enforced by 
instituting proceedings under this section. Lenoir Car Works 
v. Hill, 163 Tenn. 578, 44 $.W.2d 321, 1931 Tenn. LEXIS 
151 (1931). 

The employer's right to file suit and “submit the entire 
matter for determination” by the court could be asserted as 
a counterclaim under Tenn. R. Civ. P. 41.01. Blake v. Plus 
Mark, Inc., 952 S.W.2d 413, 1997 Tenn. LEXIS 428 (Tenn. 
1997). 


10. Proceedings for Greater Award. 

Where parties to a compensation proceeding have not 
agreed to the modification of a prior award, and more than 
six months have lapsed from the date of the award, 
petitioner was entitled to make application to the court for a 
greater award because of increased incapacity of the 
injured employee, due wholly to the injury of the employee. 
Ledford v. Johnson City Foundry & Machine Co., 169 Tenn. 
430, 88 S.W.2d 804, 1935 Tenn. LEXIS 66 (1935). 

Supreme court overruled motion to dismiss appeal in 
error for failure to file motion for new trial where motion had 
been made below to correct judgment and only question 
presented was of law. Baine v. Queen Ins. Co., 217 Tenn. 
143, 395 S.W.2d 805, 1965 Tenn. LEXIS 527 (1965). 


11. Commencement of Action. 

The practice prescribed by this section for commence- 
ment of action is substantially the same as the practice in 
equity cases in the chancery court. Minor v. E. |. Du Pont 
De Nemours & Co., 164 Tenn. 226, 47 S.W.2d 748, 1931 
Tenn. LEXIS 26 (1932). 


12. Summons. 

In neither chancery court nor circuit court is clerk 
empowered to issue summons in an action for compensa- 
tion except upon and after filing of petition containing 
statement of claim for compensation, and summons issued 
prior to filing petition or claim is void and cannot be treated 
as commencement of action for compensation so as to toll 
running of prescriptive period. Minor v. E. |. Du Pont De 
Nemours & Co., 164 Tenn. 226, 47 S.W.2d 748, 1931 Tenn. 
LEXIS 26 (1932). 
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The summons authorized to be issued is only authorized 
to be issued upon filing of the petition under the Workers’ 
Compensation Law and is similar in form and substance to 
a summons issued by the clerk of the chancery court upon 
the filing of a bill in equity. Bowling v. Whitley, 208 Tenn. 
657, 348 S.W.2d 310, 1961 Tenn. LEXIS 337 (1961). 


13. Pleading. 

By construction, the court inclines from technicalities in 
pleading to simplicity, as far as possible. R. W. Hartwell 
Motor Co. v. Hickerson, 160 Tenn. 513, 26 S.W.2d 153, 
1929 Tenn. LEXIS 127 (1930). 

Pleading alleging speech defect resulting from accident 
was Sufficient to allow trial judge to base award on 
aggravation of preexisting speech defect. F. Perlman & Co. 
v. Ellis, 219 Tenn. 373, 410 S.W.2d 166, 1966 Tenn. LEXIS 
536 (1966). 


14. —Allegations. 

Petition must allege, when county is sued, that it had 
accepted the provisions of the statute. Bohannon v. Putnam 
County, 157 Tenn. 170, 7 S.W.2d 58, 1927 Tenn. LEXIS 62 
(1928). 

Petitioner does not have to allege notice or excuse for 
not giving it. R. W. Hartwell Motor Co. v. Hickerson, 160 
Tenn. 513, 26 S.W.2d 153, 1929 Tenn. LEXIS 127 (1930). 

Petition need not allege that the parties were operating 
under the statute, nor that five men were regularly em- 
ployed. Bragg’s Quarry v. Smith, 161 Tenn. 682, 33 S.W.2d 
87, 1930 Tenn. LEXIS 55 (1930). 

Declaration for compensation for disease as accidental 
injury is demurrable in absence of averment of a determi- 
nate, single occurrence, identified in time and space, to 
which the injury is assignable.. Morrison v. Tennessee 
Consol. Coal Co., 162 Tenn. 523, 39 S$.W.2d 272, 1930 
Tenn. LEXIS 118 (1931). 

The petition should state the nature of the injury so as to 
advise the employer of the nature of the claim and enable 
him to prepare to meet it. Phillips v. Diamond Coal Mining 
Co., 175 Tenn. 191, 133 S.W.2d 476, 1939 Tenn. LEXIS 29 
(1939); Ledford v. Miller Bros. Co., 194 Tenn. 467, 253 
S.W.2d 552, 1952 Tenn. LEXIS 405 (1952). 

An allegation of injury to the leg by reason of a specified 
accident is sufficiently broad to let in proof that the accident 
aggravated a preexisting injury of that leg. Ledford v. Miller 
Bros. Co., 194 Tenn. 467, 253 S.W.2d 552, 1952 Tenn. 
LEXIS 405 (1952). 

Even though the employee alleges that he is perma- 
nently and totally disabled, the trial court is not precluded 
from finding a different kind of disability from that alleged on 
the basis of the evidence in the case. Yates v. Superior 
Supply Co., 224 Tenn. 151, 451 S.W.2d 686, 1969 Tenn. 
LEXIS 382, 1969 Tenn. LEXIS 383 (1969). 


15. ——WMatters Not Alleged. 

Under the rule of liberality of construction, recovery may 
be had for aggravation of a preexisting condition where 
such issue is raised by the evidence, even though the 
employee does not allege such ground in his pleading or 
seek at the outset to recover under this theory. Norton v. 
Standard Coosa-Thatcher Co., 203 Tenn. 649, 315 S.W.2d 
245, 1958 Tenn. LEXIS 230 (1958). 


16. ——Amendment. 

Amendment cured failure to name a dependent sister as 
party plaintiff. Bohlen-Huse Coal & Ice Co. v. McDaniel, 148 
Tenn. 628, 257 S.W. 848, 1923 Tenn. LEXIS 48 (1924). 


WORKERS’ COMPENSATION LAW 


50-6-225 


Amended petition bringing in new parties which was filed 
before any answer, demurrer or other pleading had been 
entered was filed as a matter of right and tolled the running 
of the statute of limitations as to new parties. Bowling v. 
Whitley, 208 Tenn. 657, 348 S.W.2d 310, 1961 Tenn. LEXIS 
337 (1961). 


17. —Answer. 

Though the minute entry of the lower court fails to show 
that motion of employer, in compensation case to amend its 
answer to set up defense of failure to give notice, was ever 
granted, defense of lack of notice must be considered as 
properly presented in view of recital in final judgment of 
lower court that the amended answer was considered by 
the court. Patten Hotel Co. v. Milner, 145 Tenn. 632, 238 
S.W. 75, 1921 Tenn. LEXIS 101 (1921). 

Proceeding under this statute being equitable in nature 
under the express provisions of the statute, every essential 
averment of fact in the petition not admitted by the answer 
is treated as denied. King v. Buckeye Cotton Oil Co., 155 
Tenn. 491, 296 S.W. 3, 1926 Tenn. LEXIS 72, 53 A.L.R. 
1086 (1927). 

Since a suit follows the course of equity, a defendant 
cannot avail of special defense not stated in his answer, 
though it should appear in the proof. Sears-Roebuck & Co. 
v. Starnes, 160 Tenn. 504, 26 S.W.2d 128, 1929 Tenn. 
LEXIS 126 (1930). See King v. Buckeye Cotton Oil Co., 155 
Tenn. 491, 296 S.W. 3, 1926 Tenn. LEXIS 72, 53 A.L.R. 
1086 (1927). 

The proper practice is for the employer to plead want of 
notice in his answer. The burden is then on the claimant to 
prove that notice was given or to satisfy the court that he is 
excusable for not giving it. R. W. Hartwell Motor Co. v. 
Hickerson, 160 Tenn. 513, 26 S.W.2d 153, 1929 Tenn. 
LEXIS 127 (1930). 


18. Evidence. 

Broadly, the rules of evidence applicable in trials of 
nonjury cases in circuit court are applicable in compensa- 
tion cases. Baxter v. Jordan, 158 Tenn. 471, 14 S.W.2d 717, 
1928 Tenn. LEXIS 177 (1929). 

Injured person may testify as to extent of impairment of 
vision over objection that his evidence embodied an 
opinion. Black Diamond Collieries v. Gibbs, 161 Tenn. 413, 
32 S.W.2d 1041, 1930 Tenn. LEXIS 21 (1930). 

A claimant may be permitted without any corroborating 
evidence, medical or otherwise, to evaluate his alleged 
disability, notwithstanding medical evidence to the contrary. 
Hamlin & Allman Iron Works v. Jones, 200 Tenn. 242, 292 
S.W.2d 27, 1956 Tenn. LEXIS 402 (1956). 

Admission of testimony of doctor adduced by permission 
of chancellor after original hearing was within discretion of 
chancellor. Nashville Pure Milk Co. v. Rychen, 204 Tenn. 
575, 322 S.W.2d 432, 1958 Tenn. LEXIS 277 (1958). 

The same rules of evidence apply to workers’ compen- 
sation cases as to other nonjury cases heard by the circuit 
court. Maryland Casualty Co. v. Young, 211 Tenn. 1, 362 
S.W.2d 241, 1962 Tenn. LEXIS 331 (1962). 

A lay witness may testify as to his own physical condition 
or that of another person provided such witness first states 
the detailed facts and then gives his conclusions. American 
Surety Co. v. Kizer, 212 Tenn. 328, 369 S.W.2d 736, 1963 
Tenn. LEXIS 426 (1963). 

Testimony of injured employee as to the extent of his 
injuries may be accepted over testimony of medical experts. 
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Fidelity & Casualty Co. v. Treadwell, 212 Tenn. 1, 367 
S.W.2d 470, 1963 Tenn. LEXIS 393 (1963). 

In a proceeding under § 50-6-231, lay testimony of 
employee and husband was not sufficient to establish that 
increased incapacity of employee resulted solely from 
original injury. Magnavox Co. of Tennessee v. Shepherd, 
214 Tenn. 321, 379 S.W.2d 791, 1964 Tenn. LEXIS 480 
(1964). 

While lay testimony, including that of the claimant, is of 
probative value in establishing such simple matters as 
existence of pain, its location, petitioner's inability to work, 
etc., there are areas in which expert testimony is necessary 
and lay testimony is obviously incompetent. Magnavox Co. 
of Tennessee v. Shepherd, 214 Tenn. 321, 379 S.W.2d 791, 
1964 Tenn. LEXIS 480 (1964). 

Lay testimony is competent to establish simple but 
important matters such as the existence of pain, its location, 
inability to work and the like, but it may not be received and 
relied on to prove matters requiring scientific knowledge. 
American Enka Corp. v. Sutton, 216 Tenn. 228, 391 S.W.2d 
643, 1965 Tenn. LEXIS 573 (1965); Neas v. Snapp, 221 
Tenn. 325, 426 S.W.2d 498, 1968 Tenn. LEXIS 468 (1968); 
Tom Still Transfer Co. v. Way, 482 S.W.2d 775, 1972 Tenn. 
LEXIS 358 (Tenn. 1972). 

Character witnesses were properly permitted to testify for 
employee where employer raised issue that employee was 
malingering. Pocahontas Fuel Co. v. Orick, 218 Tenn. 514, 
404 $.W.2d 500, 1966 Tenn. LEXIS 648 (1966). 

Trial court may base its findings upon all the evidence, 
medical and lay, with respect to extent of disability. 
Industrial Coated Products, Inc. v. Buchanan, 224 Tenn. 69, 
450 S.W.2d 566, 1970 Tenn. LEXIS 302 (1970). 

The trial court is not bound to accept the doctors’ opinion 
concerning the degree of disability but is entitled to 
determine the same from all evidence, expert and nonex- 
pert. A. C. Lawrence Leather Co. v. Loveday, 224 Tenn. 
317, 455 S.W.2d 141, 1970 Tenn. LEXIS 329 (1970). 

Since negligence is not involved in workers’ compensa- 
tion proceedings, evidence of negligence of employer or of 
employer's staff nurse in treating employee in clinic was 
irrelevant and inadmissible in compensation proceeding to 
recover for death of employee. Poe v. E. |. Dupont 
Denemours & Co., 224 Tenn. 683, 462 S.W.2d 480, 1970 
Tenn. LEXIS 392 (1970). 

Worker could by her own testimony establish temporary 
total disability because of back pains but could not establish 
permanent partial disability from such injury in absence of 
medical testimony. Floyd v. Tennessee Dickel Distilling Co., 
225 Tenn. 65, 463 S.W.2d 684, 1971 Tenn. LEXIS 277 
(1971). 

Where medical testimony establishes the permanency of 
an injury, lay testimony becomes admissible and relevant on 
the issue of the extent of the work disability. Smith v. Hale, 
528 S.W.2d 543, 1975 Tenn. LEXIS 626 (Tenn. 1975). 

Evidence did not preponderate against the trial court's 
finding of twenty-two and one half percent permanent partial 
disability because, by assigning a medical impairment rating 
and imposing physical limitations, the treating physician 
credited the claimant’s subjective complaints of pain; more 
importantly, the trial court observed the claimant in the 
courtroom and heard her testify and the court was well 
aware that the claimant had provided false deposition 
testimony concerning her employment status. Bryant v. 
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Baptist Health Sys. Home Care of East Tennessee, 213 
S.W.3d 743, 2006 Tenn. LEXIS 1144 (Tenn. Dec. 21, 2006). 


19. —Circumstantial Evidence. 

Accidental death may be proved by circumstantial evi- 
dence. Tennessee Chemical Co. v. Smith, 145 Tenn. 532, 
238 S.W. 97, 1921 Tenn. LEXIS 93 (1922). 

The rule of reasonable inference where evidence is 
circumstantial is recognized. R. W. Hartwell Motor Co. v. 
Hickerson, 160 Tenn. 513, 26 S.W.2d 153, 1929 Tenn. 
LEXIS 127 (1930). 

A finding or award under the statute may be based on 
circumstantial evidence and inferences drawn therefrom. 
Riley v. Knoxville Iron Co., 178 Tenn. 107, 156 S.W.2d 398, 
1941 Tenn. LEXIS 37 (1941). 


20. —Expert Opinions. 

Where the cause of an existing condition or injury is in 
dispute, an expert’s opinion may be admitted to the effect 
that a certain cause could or might produce the condition, 
but to permit him to testify as to what in his opinion probably 
did produce it would be error. Sanders v. Blue Ridge Glass 
Corp., 161 Tenn. 535, 33 $.W.2d 84, 1930 Tenn. LEXIS 40 
(1930). 

Where three medical witnesses introduced by defendant 
testified that the cause of cancer was purely speculative, 
that the idea that a blow could cause cancer had been 
advanced but never proven true and where medical witness 
for petitioner testified that medical science did not know that 
cancer will result from certain conditions or that it results 
from traumatic conditions, finding of the trial judge that the 
proof did not establish that cancer from which deceased 
worker died was caused by a blow on her breast sustained 
in the course of employment was proper. McBrayer v. Dixie 
Mercerizing Co., 178 Tenn. 135, 156 S.W.2d 408, 1941 
Tenn. LEXIS 41 (1941). 

lf the trial judge in a workers’ compensation case 
reaches a decision based upon the opinions of medical 
experts, there is no reason for the supreme court to 
disregard it as having no probative value. Boyd v. Young, 
193 Tenn. 272, 246 S.W.2d 10, 1951 Tenn. LEXIS 354, 
1951 Tenn. LEXIS 355 (1951). 

An expert’s opinion to the effect that a certain cause 
could or might aggravate a preexisting abnormal condition 
is competent evidence and exclusion of such testimony was 
prejudicial error. Ledford v. Miller Bros. Co., 194 Tenn. 467, 
253 S.W.2d 552, 1952 Tenn. LEXIS 405 (1952). 

Trial court may rely on testimony of one general 
practitioner as against the testimony of several experts, and 
supreme court must accept such finding of the trial court on 
appeal. General Shale Products Corp. v. Casey, 202 Tenn. 
219, 303 S.W.2d 736, 1957 Tenn. LEXIS 383 (1957). 

Trial judge is not obligated to accept statements of 
doctors but is entitled to examine all evidence in the case, 
both expert and nonexpert, to determine the extent of the 
disability. J. E. Greene Co. v. Bennett, 207 Tenn. 635, 341 
S.W.2d 751, 1960 Tenn. LEXIS 503 (1960), overruled in 
part, Indiana Lumberman’s Mut. Ins. Co. v. Ray, 596 S.W.2d 
816, 1980 Tenn. LEXIS 434 (Tenn. 1980); Ward v. North 
American Rayon Corp., 211 Tenn. 535, 366 S.W.2d 134, 
1963 Tenn. LEXIS 378 (1963); Fidelity & Casualty Co. v. 
Treadwell, 212 Tenn. 1, 367 S.W.2d 470, 1963 Tenn. LEXIS 
393 (1963). 

An expert's opinion that a certain accident “could or 
might” produce the injury for which compensation was 
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sought is competent. Combustion Engineering Co. v. 
Blanks, 210 Tenn. 233, 357 S.W.2d 625, 1962 Tenn. LEXIS 
428 (1962); Central Motor Express, Inc. v. Burney, 214 
Tenn. 118, 377 S.W.2d 947, 1964 Tenn. LEXIS 456 (1964). 

Testimony by physician as to possible ulceration of scar 
tissue on employee’s forehead and as to possible inability 
of employee to lift his eyelids if this occurred was based on 
conjecture and should not have been considered in making 
award for head injuries. Maryland Casualty Co. v. Young, 
211 Tenn. 1, 362 S.W.2d 241, 1962 Tenn. LEXIS 331 
(1962). 

The testimony of a physician as to the probable effect of 
an injury is admissible, but it must be shown that such result 
is reasonably certain and not a mere likelihood or possibility. 
Maryland Casualty Co. v. Young, 211 Tenn. 1, 362 S.W.2d 
241, 1962 Tenn. LEXIS 331 (1962). 

Chiropractor was competent to testify as to nerve 
interference in employee’s spine, the subluxations of his 
vertebrae, the abnormal curvature of the spine and to 
express an opinion as to the probable causes and effects of 
these injuries but was not competent to testify as an expert 
as to occupational diseases or as to whether employee had 
silicosis. Ward v. North American Rayon Corp., 211 Tenn. 
535, 366 S.W.2d 134, 1963 Tenn. LEXIS 378 (1963). 

Testimony of optometrist as to vision of employee before 
and after acid was allegedly splashed in employee’s eye 
was of probative value in measuring sight before and after 
accident but optometrist’s testimony was not material 
evidence to support contention that loss of sight was due to 
accident since training of optometrist was in measuring of 
sight and not in diseases and injuries to the eye. American 
Enka Corp. v. Sutton, 216 Tenn. 228, 391 S.W.2d 643, 1965 
Tenn. LEXIS 573 (1965). 

The question of whether or not trauma to worker's leg 
caused or contributed to a degenerative disease of the 
spinal cord would carry the finder of fact into a realm 
properly and peculiarly within the province of medical 
experts, and lay testimony on issue would be of no 
probative value. Ferguson v. Tennessee-Carolina Transp. 
Co., 221 Tenn. 557, 428 S.W.2d 783, 1968 Tenn. LEXIS 
484 (1968). 

Testimony by optometrist in workers’ compensation suit 
that upon examination of employee’s eye he found cloudi- 
ness of the retina, that such condition could cause reduction 
in vision and such cloudiness could result from acid burn 
such as employee had suffered in course of employment 
was properly admissible. Bowser-Briggs, Inc. v. Bennett, 
224 Tenn. 565, 458 S.W.2d 792, 1970 Tenn. LEXIS 356 
(1970). 

The trial courts should give great weight to the testimony 
of the family doctor. A. C. Lawrence Leather Co. v. Loveday, 
224 Tenn. 317, 455 S.W.2d 141, 1970 Tenn. LEXIS 329 
(1970). 

Hypertension as a compensable condition must be 
established, if at all, by expert medical testimony. Floyd v. 
Travelers Ins. Co., 225 Tenn. 38, 463 $.W.2d 407, 1970 
Tenn. LEXIS 376 (1970). 

Chiropractor was not competent to testify outside the 
scope of his profession. Tom Still Transfer Co. v. Way, 482 
S.W.2d 775, 1972 Tenn. LEXIS 358 (Tenn. 1972). 

The fact that a chiropractor admitted that treatment of a 
fractured collar bone was beyond the scope of his profes- 
sion did not affect the admissibility or relevance of his 
testimony with respect to the condition of employee’s spine 
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and the cause and effect of such condition. Smith v. Hale, 
528 S.W.2d 543, 1975 Tenn. LEXIS 626 (Tenn. 1975). 

A chiropractor is competent to testify as an expert as to 
matters within the limited scope of his profession. Smith v. 
Hale, 528 S.W.2d 543, 1975 Tenn. LEXIS 626 (Tenn. 1975). 

It was harmless error to exclude testimony of doctor who 
testified that he was not an expert in that area of diagnosis 
and had little or no familiarity with the condition from which 
the employee was suffering, especially when a letter from 
such doctor explaining his conclusions as to the employee’s 
illness was introduced without objection. Patterson v. 
Tucker Steel Co., 584 S.W.2d 792, 1979 Tenn. LEXIS 474 
(Tenn. 1979). 

Trial court erred when it found that an injured worker had 
not carried his burden of proving by a preponderance of the 
evidence that his back injury was work-related where the 
worker gave detailed testimony concerning the violent 
nature of the heavy equipment that he operated and that his 
pain began approximately 90 minutes after he began 
operating the compactor; and the worker's orthopedic 
surgeon stated that the injury was work-related; and where 
the surgeon’s detailed history should have been given 
greater weight than the ER records. Conner Bros. Excavat- 
ing Co. v. Long, 98 S.W.3d 656, 2003 Tenn. LEXIS 162 
(Tenn. 2003). 

Trial court did not err in granting an employer's motion for 
involuntary dismissal pursuant to Tenn. R. Civ. P. 41.02 
because an employee failed to sustain his burden of proof; 
the employee did not present expert medical testimony as 
to the causation and permanency of his injury. Douglas v. 
Ledic Realty Serv., — S.W.3d —, 2012 Tenn. LEXIS 964 
(Tenn. Dec. 6, 2012), review denied, — S.W.3d —, 2013 
Tenn. LEXIS 131 (Tenn. Feb. 13, 2013). 


21. —Res Gestae. 

Statements of deceased employee to his wife on return- 
ing home at night on date of accident and those to fellow 
employee a day or two thereafter are not admissible as part 
of the res gestae. Baxter v. Jordan, 158 Tenn. 471, 14 
S.W.2d 717, 1928 Tenn. LEXIS 177 (1929). 

Declarations, in action by dependents, subsequent to the 
accident, unless part of the res gestae, are inadmissible. 
Kennedy v. Columbian Casualty Co., 163 Tenn. 312, 43 
S.W.2d 201, 1931 Tenn. LEXIS 118 (1931). 

In proceedings for compensation for death of employee 
who died as a result of burns, testimony as to statements of 
worker when he ran from the building of his employer with 
his clothing on fire were admissible as part of the res gestae 
as showing how the accident occurred. Johnson v. Cope- 
land, 178 Tenn. 431, 158 S.W.2d 986, 1941 Tenn. LEXIS 74 
(1942). 


22. —Hearsay. 

Hearsay evidence, such as statements of what employee 
told witnesses as to cause of injuries, is inadmissible in 
compensation case. Baxter v. Jordan, 158 Tenn. 471, 14 
S.W.2d 717, 1928 Tenn. LEXIS 177 (1929). 

Employee’s statement that he had no business at place 
of accident is inadmissible, in suit against liability insurer 
under the compensation statute for compensation for his 
death, such declaration, not part of res gestae, being mere 
hearsay and not a declaration against interest, since 
dependents and not insured have vested interest. Kennedy 
v. Columbian Casualty Co., 163 Tenn. 312, 43 S.W.2d 201, 
1931 Tenn. LEXIS 118 (1931). 
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Clearly, if the finding of the trial judge in a compensation 
case was based on hearsay evidence, the case should be 
reversed. An injured employee must prove his case as any 
other lawsuit is proven. However, when hearsay evidence 
creeps in, but the finding of the trial judge is based on 
competent legal evidence, at most it is harmless error, and 
under § 27-1-117 (repealed; see T.R.A.P. 36 and 
Tenn. R. Crim. P. 52) a reversal should not be granted. 
Gulch Lumber Co. v. Fields, 193 Tenn. 365, 246 S.W.2d 47, 
1952 Tenn. LEXIS 300 (1952); Fidelity & Casualty Co. v. 
Treadwell, 212 Tenn. 1, 367 S.W.2d 470, 1963 Tenn. LEXIS 
393 (1963). 

The general rule is that testimony of medical experts 
based on information obtained from blood tests, X-ray tests 
and the like not offered in evidence and made by third 
parties not appearing as witnesses has been considered 
inadmissible, but such technical rule is subject to many 
fluctuations depending on how the trial is conducted. 
Fidelity & Casualty Co. v. Treadwell, 212 Tenn. 1, 367 
S.W.2d 470, 1963 Tenn. LEXIS 393 (1963). 


23. —Dying Declarations. 

Dying declarations of employee as to cause of accident 
are inadmissible in proceedings for compensation, the 
action being civil. Milne v. Sanders, 143 Tenn. 602, 228 
S.W. 702, 1920 Tenn. LEXIS 48 (1921). 


24. —Record in Criminal Case. 

In suit for compensation, transcript of record in criminal 
case offered by employer to show that the accident involved 
was Caused intentionally by fellow worker was inadmissible 
where petitioners were not parties thereto. Milne v. Sanders, 
143 Tenn. 602, 228 S.W. 702, 1920 Tenn. LEXIS 48 (1921). 


25. —Testimony as to Injuries Not Alleged. 

The chancellor properly excluded testimony relating to 
injuries not alleged in the petition in a suit to recover 
compensation. Phillips v. Diamond Coal Mining Co., 175 
Tenn. 191, 133 S.W.2d 476, 1939 Tenn. LEXIS 29 (1939). 


26. —Sufficiency of Evidence. 

Testimony of employee as to total loss of use of one ear 
is sufficient to support finding of 50 percent loss of the 
power of hearing. Diamond Coal Co. v. Jackson, 156 Tenn. 
179, 299 S.W. 802, 1927 Tenn. LEXIS 100 (1927). 

Injured employee’s testimony, “Well | claim my eye is 
destroyed 50 percent of what it was, that is what | claim my 
eye is destroyed,” was sufficient to support a finding to the 
effect. Black Diamond Collieries v. Gibbs, 161 Tenn. 413, 32 
S.W.2d 1041, 1930 Tenn. LEXIS 21 (1930). 

Where there was ample evidence to sustain the finding 
of the trial court as to the bona fides of the relationship to 
and dependency on the deceased of those in favor of whom 
the award was made, the supreme court would not consider 
such question upon appeal. Johnson v. Copeland, 178 
Tenn. 431, 158 S.W.2d 986, 1941 Tenn. LEXIS 74 (1942). 

Where plaintiff injured his lower chest through fall in 
manhole and six days later developed high fever and went 
to physician and after being off work a week worked 
intermittently for a month and was thereafter operated upon 
for removal of his gall bladder, and was short of breath 
because of chest condition which could have resulted from 
gall bladder condition, evidence was sufficient to show 
connection between injury and disability where there was 
medical testimony that injury could have caused preexisting 
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gall stones to be crushed against inside wall of gall bladder. 
Kitts v. American Mut. Liability Ins. Co., 1383 F. Supp. 937, 
1955 U.S. Dist. LEXIS 2971 (D. Tenn. 1955). 

In action for death benefits, mere fact that deceased 
worker had been working in barge in temperature of over 
100 degrees and complained of upset stomach was not 
sufficient to establish that deceased who died shortly after 
leaving work died as result of heat stroke, heat exhaustion 
or heart attack arising out of and in course of employment. 
Nashville Bridge Co. v. Todd, 199 Tenn. 311, 286 S.W.2d 
861, 1956 Tenn. LEXIS 327 (1956). 

Evidence supported verdict of trial court that complainant 
contracted silicosis while working in defendant’s mine, that 
his condition grew progressively worse and that he was 
entitled to award of permanent total disability under § 50- 
6-207. Eggert v. Tennessee Products & Chemical Corp., 
199 Tenn. 341, 286 S.W.2d 874, 1956 Tenn. LEXIS 331 
(1956). 

Evidence supported finding of trial court that worker was 
50 percent disabled where employee described his physical 
condition in detail and made his own estimate that he was 
75 percent disabled, notwithstanding that there was medical 
testimony to the contrary. Hamlin & Allman Iron Works v. 
Jones, 200 Tenn. 242, 292 S.W.2d 27, 1956 Tenn. LEXIS 
402 (1956). 

Where there were no witnesses to fall, evidence of 
defendant to show that fall was result of seizure instead of 
accident was insufficient and constituted no evidence 
whatsoever where doctor testifying for defendant stated that 
the probability was about 50-50 that the deceased suffered 
a seizure. Bledsoe County Highway Dep’t v. Pendergrass, 
205 Tenn. 697, 330 S.W.2d 313, 1959 Tenn. LEXIS 410 
(1959). 

lf upon undisputed proof it is conjectural whether death 
resulted from a cause operating within decedent's employ- 
ment or a cause operating without his employment there 
can be no award. Neas v. Snapp, 221 Tenn. 325, 426 
S.W.2d 498, 1968 Tenn. LEXIS 468 (1968). 

Compensation will not be awarded where the cause of 
death is a matter of speculation. Neas v. Snapp, 221 Tenn. 
325, 426 S.W.2d 498, 1968 Tenn. LEXIS 468 (1968). 

Where the only medical evidence offered was the report 
of a court-appointed physician which stated that patient had 
no objective signs of permanent disability, the court consid- 
ered the evidence insufficient and the claim frivolous. 
Bishop Baking Co. v. Forgey, 538 $.W.2d 602, 1976 Tenn. 
LEXIS 493 (Tenn. 1976). 

Weight of the evidence supported chancellor's finding 
that employee was not taking his pain medication pre- 
scribed for work-related back injury in accordance with 
directions; and hence, employee’s death from medication 
overdose was not causally related to his employment. 
Simpson v. H.D. Lee Co., 793 S$.W.2d 929, 1990 Tenn. 
LEXIS 281 (Tenn. 1990). 

Trial court’s finding of causation was supported by the 
evidence where two medical experts testified the back injury 
could have been work-related. Livingston v. Shelby Williams 
Industries, Inc., 811 S.W.2d 511, 1991 Tenn. LEXIS 138 
(Tenn. 1991). 

The presence of a long-standing diagnosis of one 
hearing loss condition and a very recent diagnosis of a 
different condition resulting from exposure to loud noise for 
many years was puzzling to the court; therefore, the 
evidence was insufficient to conclude that employee’s 
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hearing problem was “more probably than not” work related. 
Ferrell v. Cigna Prop. & Cas. Ins. Co., 33 S.W.3d 731, 2000 
Tenn. LEXIS 686 (Tenn. 2000). 

Where the employee testified that she was injured while 
flipping a piece of wood and the medical records reflected 
her doctors opinion that her back condition was work- 
related, the evidence was sufficient to establish a causal 
relationship between the employee’s work activities and her 
back injury. Glisson v. Mohon Int'l, Inc., 185 S.W.3d 348, 
2006 Tenn. LEXIS 180 (Tenn. 2006). 

Evidence was sufficient to support the trial court’s award 
of fifty percent to the left arm and forty-five percent to the 
right arm under T.C.A. § 50-6-225(e)(2) where the trial 
court considered surgeons’ deposition testimony, and a 
permanent weight-lifting restriction. A functional capacity 
evaluation was also considered, and a vocational expert 
opined that the claimant had a vocational disability of 
ninety-five percent. Cantrell v. Carrier Corp., 193 S.W.3d 
467, 2006 Tenn. LEXIS 447 (Tenn. May 30, 2006). 

Limitations period contained in T.C.A. § 50-6-203 did not 
bar an employee’s claim for workers’ compensation benefits 
because the evidence did not preponderate against the trial 
court’s finding that an employee could not have reasonably 
known or discovered that his post-traumatic stress disorder 
symptoms were related to work activities until his diagnosis. 
Gerdau Ameristeel, Inc. v. Ratliff, 368 S.W.3d 503, 2012 
Tenn. LEXIS 401 (Tenn. June 7, 2012). 


27. Notice to Employer. 

Where injured employee testified that she knew that she 
was required to give notice of an on-the-job injury, her 
failure to give notice until she was assured of the serious- 
ness of her injury was reasonable. Talley v. Virginia Ins. 
Reciprocal, 775 $.W.2d 587, 1989 Tenn. LEXIS 344 (Tenn. 
1989), rehearing denied, 775. S.W.2d 587, 1989 Tenn. 
LEXIS 406 (Tenn. 1989). 


28. Presumptions. 

One presumption cannot be deduced from another but 
only from facts. Shockley v. Morristown Produce & Ice Co., 
158 Tenn. 148, 11 S.W.2d 900, 1928 Tenn. LEXIS 135 
(1928). 

In favor of petitioner there is a presumption of honesty 
and fidelity as against the contrary. Shockley v. Morristown 
Produce & Ice Co., 158 Tenn. 148, 11 S.W.2d 900, 1928 
Tenn. LEXIS 135 (1928). 

Evidence did not preponderate against the trial court’s 
findings that an employee’s heart attack resulted from his 
employment because although the trial court erred in its 
application of the presumption contained in T.C.A. § 7-51- 
201(a)(1), its determination as to causation was unaffected 
by its consideration of the presumption; the trial court 
concluded that the employee had established causation 
through his testimony that the cardiac symptoms developed 
while he was engaged in an emotionally stressful and 
physically demanding arrest of a drug dealer on or about 
the date of the confrontation. Cunningham v. City of 
Savannah, — S.W.3d —, 2012 Tenn. LEXIS 145 (Tenn. 
Feb. 28, 2012), aff'd, — S.W.3d —, 2012 Tenn. LEXIS 146 
(Tenn. Feb. 28, 2012). 


29. Burden of Proof. 

The burden is upon petitioner to prove averment that 
employer had the requisite number of employees to bring it 
within the application of this act. King v. Buckeye Cotton Oil 
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Co., 155 Tenn. 491, 296 S.W. 3, 1926 Tenn. LEXIS 72, 53 
A.L.R. 1086 (1927); Mayberry v. Bon Air Chemical Co., 160 
Tenn. 459, 26 S.W.2d 148, 1929 Tenn. LEXIS 122 (1930). 

The burden of proof is on the employer to show that 
status of alleged employee was that of an independent 
contractor. Sledge v. Hunt, 157 Tenn. 606, 12 S.W.2d 529, 
1928 Tenn. LEXIS 227 (1928). 

The burden of proof is on the employer to show that 
injury was due to willful misconduct or intoxication. Frost v. 
Blue Ridge Timber Corp., 158 Tenn. 18, 11 S.W.2d 860, 
1928 Tenn. LEXIS 119 (1928). 

The burden of proof is on the petitioner to show that his 
injury arose out of and in the course of his employment. 
Shockley v. Morristown Produce & Ice Co., 158 Tenn. 148, 
11 S.W.2d 900, 1928 Tenn. LEXIS 135 (1928); Baxter v. 
Jordan, 158 Tenn. 471, 14 S.W.2d 717, 1928 Tenn. LEXIS 
177 (1929); Home Ice Co. v. Franzini, 161 Tenn. 395, 32 
S.W.2d 1032, 1930 Tenn. LEXIS 18 (1930); Davis v. 
Wabash Screen Door Co., 185 Tenn. 169, 204 S.W.2d 87, 
1947 Tenn. LEXIS 316 (1947). 

Where failure to give notice of injury is pleaded, burden 
is on employee to prove that it was given. R. W. Hartwell 
Motor Co. v. Hickerson, 160 Tenn. 513, 26 S.W.2d 153, 
1929 Tenn. LEXIS 127 (1930). 

The burden of proof is on petitioner to show the extent of 
his disability. Sanders v. Blue Ridge Glass Corp., 161 Tenn. 
535, 33 S.W.2d 84, 1930 Tenn. LEXIS 40 (1930). 

There is a distinction between cases in which it appears 
that the employee can do light work of a general nature and 
those in which he is fitted to do odd jobs or special work not 
generally available. In the former, the burden is on petitioner 
to show inability to obtain employment, in the latter, on the 
employer to show that special work was available to 
petitioner. White v. Tennessee Consol. Coal Co., 162 Tenn. 
380, 36 S.W.2d 902, 1930 Tenn. LEXIS 101 (1931). 

Where petitioner, whose usual work is ordinary manual 
labor, has been permanently disabled for doing such usual 
strenuous work but not for doing light work of a general 
nature, the burden of proof is not on the employer to show 
that petitioner can procure such suitable work. Walker v. 
Blue Ridge Glass Corp., 165 Tenn. 287, 54 S.W.2d 722, 
1932 Tenn. LEXIS 48 (1932); Lunsford v. A.C. Lawrence 
Leather Co., 189 Tenn. 293, 225 S.W.2d 66, 1949 Tenn. 
LEXIS 428 (1949). 

It is a universal rule in workers’ compensation cases, as 
in common-law actions for personal injuries and in civil 
actions generally, that the burden is on the claimant to 
prove his case in all its parts by a preponderance of the 
evidence. Milstead v. Kaylor, 186 Tenn. 642, 212 S.W.2d 
610, 1948 Tenn. LEXIS 592 (1948). 

In action for death benefits, the burden of proof rests 
upon the petitioner to establish both that the death arose 
out of and in the course of the employment of the deceased. 
Nashville Bridge Co. v. Todd, 199 Tenn. 311, 286 S.W.2d 
861, 1956 Tenn. LEXIS 327 (1956). 

In order to recover, the claimant must prove that he is an 
employee, that he sustained an accidental injury and that 
the accident and injury grew out of and in the course of his 
employment. Travelers Ins. Co. v. Googe, 217 Tenn. 272, 
397 S.W.2d 368, 1965 Tenn. LEXIS 543 (1965). 


30. —Proof Sustaining Burden. 
Burden of showing death from accident arising out of and 
in course of employment is not sustained by proof that coal 
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miner died from rupture of branch of one of coronary or 
anterior arteries of heart, which might have taken place 
under any circumstances. Battle Creek Coal & Coke Co. v. 
Martin, 155 Tenn. 34, 290 S.W. 18, 1926 Tenn. LEXIS 16 
(1927). 


31. —Shift of Burden. 

Where employee has shown that a fire suddenly ap- 
peared in the workroom, which burned deceased, the 
burden is then shifted to the employer to show that it was 
intentionally set by a fellow servant. Milne v. Sanders, 143 
Tenn. 602, 228 S.W. 702, 1920 Tenn. LEXIS 48 (1921). 

The usual rules as to the shifting of the burden of proof 
apply. Shockley v. Morristown Produce & Ice Co., 158 Tenn. 
148, 11 S.W.2d 900, 1928 Tenn. LEXIS 135 (1928). 

Circumstantial evidence of giving of notice shifts burden 
to employer to rebut such evidence. Roehl v. Graw, 161 
Tenn. 461, 32 S.W.2d 1049, 1930 Tenn. LEXIS 30 (1930). 


32. Questions of Fact. 

Extent of disability resulting from injury is ordinarily a 
question of fact. Diamond Coal Co. v. Jackson, 156 Tenn. 
179, 299 S.W. 802, 1927 Tenn. LEXIS 100 (1927); Fidelity 
& Casualty Co. v. Treadwell, 212 Tenn. 1, 367 S.W.2d 470, 
1963 Tenn. LEXIS 393 (1963); Armstrong v. Spears, 216 
Tenn. 643, 393 S.W.2d 729, 1965 Tenn. LEXIS 610 (1965). 

The filing of specific findings of fact in a compensation 
case is not mandatory on the part of chancery, circuit and 
criminal courts. Murray Ohio Mfg. Co. v. Vines, 498 S.W.2d 
897, 1973 Tenn. LEXIS 463 (Tenn. 1973). 


33. Examination of Injury by Judge. 

Examination of petitioner's injury by trial judge not error. 
Wilkinson v. Johnson City Shale Brick Corp., 156 Tenn. 373, 
2 $.W.2d 89, 299 S.W. 1056, 1927 Tenn. LEXIS 130 (1928). 

The conclusions of the trial judge as to the condition of 
the injured employee as based upon his personal exami- 
nation and observation of such employee at the trial are 
entitled to especial weight. United States Rubber Products 
Co. v. Cannon, 172 Tenn. 665, 113 S.W.2d 1184, 1937 
Tenn. LEXIS 112 (Tenn. Mar. 7, 1938). 


34. Hearing on Oral Testimony. 

Chancery court properly heard compensation case on 
oral evidence. Income Life Ins. Co. v. Mitchell, 168 Tenn. 
471, 79 S.W.2d 572, 1934 Tenn. LEXIS 79 (1935). 


35. Matters Finally Determined by Trial Court. 

The weight of evidence and the credibility of the 
witnesses are finally determined in the trial court. Benjamin 
F. Shaw Co. v. Musgrave, 189 Tenn. 1, 222 S.W.2d 22, 
1949 Tenn. LEXIS 394 (1949): Graybeal v. Smith, 189 Tenn. 
412, 225 S.W.2d 556, 1949 Tenn. LEXIS 447 (1949). 

The credibility of a witness in a workers’ compensation 
case is to be determined by the trial judge, and discrepan- 
cies in testimony are deemed settled by judgment unless 
there is something to show that such discrepancies origi- 
nated in willful falsehood. Atlas Powder Co. v. Leister, 197 
Tenn. 491, 274 S.W.2d 364, 1954 Tenn. LEXIS 514 (1954). 

While medical causation and permanency of injury must 
be established by expert medical testimony, once they are 
established the trier of fact is not required to accept the 
medical opinion as to the extent of disability, but determines 
disability from all evidence, both expert and nonexpert. 
Holder v. Liberty Mut. Ins. Co., 587 S.W.2d 372, 1979 Tenn. 
LEXIS 503 (Tenn. 1979). 
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36. Amount of Award. 

The trial court had no authority to limit an award or 
reconsider it based upon the result of employee’s claim 
based on the Americans with Disabilities Act (42 U.S.C. 
§ 12101 et seq.). Black v. Liberty Mut. Ins. Co., 4 S.W.3d 
182, 1999 Tenn. LEXIS 436 (Tenn. Special Workers’ Comp. 
App. Panel 1999), aff'd, Black v. Liberty Mut. Ins. Co., 1999 
Tenn. LEXIS 438 (Tenn. Sept. 24, 1999). 

Trial court erred in ruling that weeks an injured employee 
spent on strike should be excluded from the employee's 
average weekly wage because time spent away from work 
due to a strike was a voluntary absence. Goodman v. HBD 
Indus., 208 S.W.3d 373, 2006 Tenn. LEXIS 991 (Tenn. 
2006), cert. denied, 550 U.S. 918, 127 S. Ct. 2130, 167 L. 
Ed. 2d 863, 2007 U.S. LEXIS 4558 (2007). 

Capping a workers’ compensation award of one and 
one-half times the medical impairment rating pursuant to 
T.C.A. § 50-6-241(d)(1)(A) was error because the employer 
neither returned the employee to work after the injury, nor 
offered him opportunity to return to work, nor ended his 
employment for misconduct; the inherently temporary na- 
ture of the employment was not relevant to the determina- 
tion of which multiplier applied, because the statutory 
language neither drew a distinction between permanent and 
temporary employees nor permitted or required consider- 
ation of the employer's business practices. Britt v. Dyer’s 
Empl. Agency, Inc., 396 S.W.3d 519, 2013 Tenn. LEXIS 82 
(Tenn. Jan. 22, 2013). 


37. Interest on Award. 

Interest on award of compensation from date of judgment 
is proper. A. G. S. R. Co. v. Wright, 175 Tenn. 138, 133 
S.W.2d 457, 1939 Tenn. LEXIS 23 (1939). 

Where the insurance carrier obtains an order that the 
funds be held in court pending the appeal, or where it 
otherwise obtains a formal or informal stay of execution, 
then interest should accrue on the unpaid judgment until the 
case is disposed of in the appellate court, unless the parties 
agree otherwise. Underwood v. Liberty Mut. Ins. Co., 782 
S.W.2d 175, 1989 Tenn. LEXIS 542 (Tenn. 1989). 

Where insurer paid amount of judgment into court, 
intending the funds to be held pending employee’s appeal 
and final determination of insurer's liability, insurer's pay- 
ment was not in satisfaction of the judgment and amounted 
to an informal attempt to stay the judgment, making the 
insurer liable for interest accruing on the funds at the rate 
specified in T.C.A. § 50-6-225. Underwood v. Liberty Mut. 
Ins. Co., 782 S.W.2d 175, 1989 Tenn. LEXIS 542 (Tenn. 
1989). 

When a workers’ compensation case is appealed to the 
supreme court, interest is to be calculated from the date that 
the judgment or decree is entered, rather than from the date 
of the supreme court’s modifying the award. McClain v. 
Henry |. Siegel Co., 834 S.W.2d 295, 1992 Tenn. LEXIS 471 
(Tenn. 1992). 

The interest on a workers’ compensation judgment, 
pursuant to subsection (h) of T.C.A. § 50-6-225, is com- 
puted only on the amount of the judgment awarded for 
permanent partial and temporary total disability benefits 
which have accrued, and not amounts awarded for unac- 
crued permanent partial disability benefits and unpaid 
medical benefits. West Am. Ins. Co. v. Montgomery, 861 
S.W.2d 230, 1993 Tenn. LEXIS 320 (Tenn. 1993). 

Interest on the workers’ compensation judgment should 
have been computed from the date judgment was entered, 
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except there was no right to interest on the portion of the 
judgment represented by the installment payments until the 
date such installment was due. Woodall v. Hamlett, 872 
S.W.2d 677, 1994 Tenn. LEXIS 47 (Tenn. 1994). 

Neither T.C.A. § 50-6-225 nor T.C.A. §§ 47-14-121 and 
47-14-122 authorize the payment of postjudgment interest 
to an employee on medical expenses initially paid by a 
third-party health insurance carrier and reimbursed to that 
carrier by the employer. Staggs v. National Health Corp., 
924 S.W.2d 79, 1996 Tenn. LEXIS 354 (Tenn. 1996). 


38. Costs. 

In a suit under this act for compensation in which the 
right to recover is admitted except for the bar of the 
statutory limitation, costs may be adjudged against the 
successful employer on appeal to the supreme court. Oman 
v. Delius, 162 Tenn. 192, 35 S.W.2d 570, 1930 Tenn. LEXIS 
79 (1931). 

On appeal by insurer in which such insurer was for the 
most part successful on its appeal but where the question 
involved was one of basic construction of the statute in 
which the insurer was substantially interested, the costs of 
the appeal were adjudged against the insurer rather than 
the employee. Bituminous Casualty Corp. v. Smith, 200 
Tenn. 13, 288 S.W.2d 913, 1956 Tenn. LEXIS 372 (1956). 

The statute does not authorize the payment by the 
employer for the charges made by a person because of his 
testimony as an expert witness and such charge against the 
employer is not authorized in absence of statute. American 
Casualty Ins. Co. v. White, 207 Tenn. 294, 339 S.W.2d 15, 
1960 Tenn. LEXIS 458 (1960). 


39. New Trial. 

The question whether recovery can be had for injury 
under the compensation statute is properly presented in 
motion for new trial under assignment that there was no 
evidence to sustain the judgment. Meade Fiber Corp. v. 
Starnes, 147 Tenn. 362, 247 S.W. 989, 1922 Tenn. LEXIS 
48 (1923). 

Where findings of fact in record in compensation case fail 
to show that defendant employed at least five at time of 
accident and show inferentially that application of the 
compensation statute to the contract of employment was 
not contested or controverted, new trial is required on 
reversal of judgment denying compensation. King v. Buck- 
eye Cotton Oil Co., 155 Tenn. 491, 296 S.W. 3, 1926 Tenn. 
LEXIS 72, 53 A.L.R. 1086 (1927). 

Employee’s contention that he was infected by squeez- 
ing pimple affords no basis for claim of surprise warranting 
grant of new trial to permit introduction of medical testimony 
where petition avers that infection began in that way. 
Hartford Acci. & Indem. Co. v. Hay, 159 Tenn. 202, 17 
S.W.2d 904, 1928 Tenn. LEXIS 76 (1929). 

Issues as to amount of burial expenses of deceased 
employee and as to whether or not wife of employee was 
living separate and apart were distinct and severable from 
issue of liability, and it was within the discretion of trial court 
to grant a rehearing limited to those two issues alone. 
Shubert v. Steelman, 214 Tenn. 102, 377 S.W.2d 940, 1964 
Tenn. LEXIS 454 (1964). 

It would not be error for a trial judge, while the case 
remained in the bosom of the court, to grant a new trial 
upon newly discovered evidence which was cumulative and 
only strengthened prior testimony; however, it was not 
reversible error for the trial judge to refuse to do so. 
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Freemon v. VF Corp., Kay Windsor Div., 675 S.W.2d 710, 
1984 Tenn. LEXIS 844 (Tenn. 1984). 


40. Motion For New Trial. 

The 1969 amendment abolishing the requirement of a 
motion for a new trial as condition precedent to an appeal 
was applied to a case filed prior to its effective date since 
such amendment was procedural in nature and did not 
affect vested rights of the parties. Escue v. Lux Time Div., 
225 Tenn. 533, 472 S.W.2d 228, 1971 Tenn. LEXIS 321 
(1971). 

A motion for new trial in a workers’ compensation case 
may be summarily disposed of in the discretion of the trial 
judge, with or without a hearing. De Long v. Pans Hans 
Properties, 626 S.W.2d 697, 1982 Tenn. LEXIS 376 (Tenn. 
1982). 


41. Appeal and Review. 

Court of appeals has jurisdiction of appeal of employer 
from judgment for physician for services to employee under 
contract, such case not involving workers’ compensation. 
Knox Stove Works v. Hodge, 154 Tenn. 187, 289 S.W. 505, 
1926 Tenn. LEXIS 115 (1926). 

Discretionary appeal from the overruling of a demurrer to 
petitioner's pleadings was improvidently granted since the 
policy of the law is for a speedy trial on the issues of liability. 
Stovall v. General Shoe Corp., 204 Tenn. 358, 321 S.W.2d 
559, 1959 Tenn. LEXIS 288 (1959). 

Where there is conflicting evidence, the appellate court 
must view the evidence in the light most favorable to the 
party that prevailed in the trial court. Bearden v. Memphis 
Dinettes, Inc., 690 S.W.2d 862, 1984 Tenn. LEXIS 818 
(Tenn. 1985); Lollar v. Wal-Mart Stores, Inc., 767 S.W.2d 
143, 1989 Tenn. LEXIS 38, 4 A.L.R.5th 1086 (Tenn. 1989). 

Since the trial court awarded claimant compensation for 
100 percent permanent and total disability and medical 
care, the insurer's appeal was not frivolous or taken solely 
for the purpose of delay as the issues regarding the 
claimant's emotional problems were very close. Batson v. 
Cigna Prop. & Cas. Cos., 874 S.W.2d 566, 1994 Tenn. 
LEXIS 332 (Tenn. Special Workers’ Comp. App. Panel 
1994). 

The supreme court rejected the special worker's com- 
pensation panel's recommendation to reduce the trial 
court's award of compensation where the evidence did not 
preponderate against the trial court’s assessment. Collins v. 
Howmet Corp., 970 S.W.2d 941, 1998 Tenn. LEXIS 343 
(Tenn. 1998). 

In a workers’ compensation appeal, the employer con- 
tended that because the statistical data (SD1) form was not 
filed “contemporaneously” with the judgment, the time for 
filing the notice of appeal began when the SD1 form was 
filed (November 7, 2001) and not July 13, 2001, the date 
the judgment was entered. The appellate court held that 
while the statistical data (SD1) form had to be filed in 
accordance with T.C.A. § 50-6-244(a), to the extent T.C.A. 
§ 50-6-244(a) conflicted with the 30-day time limit pre- 
scribed by T.R.A.P. 4, T.R.A.P. 4 controlled; therefore, the 
workers’ compensation judgment was final on the date of 
entry stamped by the trial court clerk whether or not it was 
filed contemporaneously with the SD1 form, and the 
employer's appeal, filed 34 days after the judgment was 
entered, was untimely. Corum v. Holston Health & Rehab. 
Ctr., 104 S.W.3d 451, 2003 Tenn. LEXIS 338 (Tenn. 2003). 
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In an appeal from the denial of an employee’s motion to 
set aside a judgment approving a workers’ compensation 
settlement, the employer was not entitled to damages for a 
frivolous appeal because the employee’s argument was not 
so devoid of merit that it had no reasonable chance of 
succeeding and was not taken solely for the purpose of 
delay. Henderson v. Saia, Inc., 318 S.W.3d 328, 2010 Tenn. 
LEXIS 678 (Tenn. Aug. 24, 2010), rehearing denied, 
Henderson v. SAIA, Inc., — S.W.3d —, 2010 Tenn. LEXIS 
866 (Tenn. Sept. 8, 2010). 

Workers’ compensation award based on a claimant's 
workplace smoke inhalation was error because the claimant 
suffered from bulla emphysema from his cigarette smoking, 
and the evidence preponderated against a finding that the 
workplace smoke inhalation advanced the claimant’s pre- 
existing bulla emphysema; there was no evidence that the 
Claimant's breathing limits were the direct result of damage 
to his remaining lung tissue caused by smoke he inhaled at 
the workplace and the plain meaning of the expert testi- 
mony was that the surgery was performed to treat the 
bullous emphysema and not the smoke inhalation. Although 
one doctor stated that the smoke inhalation contributed to 
and aggravated the claimant's emphysema, he did not state 
that the smoke inhalation itself advanced the severity of the 
claimant’s preexisting condition or cause a new distinct 
injury. McGowan v. State, — S.W.3d —, 2012 Tenn. LEXIS 
65 (Tenn. Feb. 15, 2012), review denied, — S.W.3d —, 
2012 Tenn. LEXIS 70 (Tenn. Feb. 15, 2012). 

Finding that an employee established causation for his 
injury arising from a spinal infection was proper based on 
the expert medical testimony; the claimant's treating sur- 
geon stated that trauma could have been a “participating” or 
“contributing” factor in the development of infection and that 
the claimant's medical history made him more vulnerable to 
an infection. A second doctor testified unequivocally that the 
claimant's injury at work led to a hematoma, which then 
served as a “breeding ground” for his spinal infection, and, 
although the second doctor's testimony was more equivocal 
as to causation, he testified that the work-related injury 
“more likely” aggravated an ongoing infection. Stewart v. 
Westfield Ins. Co., — S.W.38d —, 2012 Tenn. LEXIS 66 
(Tenn. Feb. 16, 2012), affd, — S.W.3d —, 2012 Tenn. 
LEXIS 67 (Tenn. Feb. 16, 2012). 

Finding for a claimant on a notice issue in a workers’ 
compensation case was proper because the claimant 
testified that he told the employer's apartment manager of 
his injury immediately after it happened and that she told 
him she would notify her supervisor; although the manager 
disputed this, the trial court accredited the claimant's 
testimony and the evidence did not preponderate against 
the trial court’s finding on the notice issue. Stewart v. 
Westfield Ins. Co., — S.W.3d —, 2012 Tenn. LEXIS 66 
(Tenn. Feb. 16, 2012), affd, — S.W.3d —, 2012 Tenn. 
LEXIS 67 (Tenn. Feb. 16, 2012). 

Worker's compensation award arising out of an employ- 
ee’s fall at work was affirmed because the evidence did not 
preponderate against the trial court’s conclusion that the 
employee sustained a compensable injury arising out of her 
employment for purposes of T.C.A. § 50-6-103(a); the 
employee stated that her foot “stuck” and that her inability 
to lift her foot interrupted her gait, causing her to fall, and, 
although the employee conceded that it was “speculation” 
as to what, if any, substance was on the floor, the trial court 
accredited her testimony that the fall had occurred as she 


EMPLOYER AND EMPLOYEE 


468 


described and found that the hazard was incident to her 
employment. Although the employer's witnesses testified 
that they found no substance on the floor or any irregularity 
in the floor, the trial court concluded that the nursing staff 
could have tracked away whatever substance was present 
on the floor. Vandall v. Aurora Healthcare, LLC, 401 S$.W.3d 
28, 2013 Tenn. LEXIS 426 (Tenn. Apr. 24, 2013). 


42. —Errors of Law. 

Errors of law are reviewable in the supreme court without 
limitation. Smith v. Norris, 218 Tenn. 329, 403 S.W.2d 307, 
1966 Tenn. LEXIS 571 (1966). 


43. —Written Findings of Trial Judge — Use on Appeal. 

Where evidence introduced in circuit court was not 
preserved by bill of exceptions in compensation case, the 
merits of the assignments of error are to be tested on 
appeal by written findings of fact and written opinion of trial 
judge showing conclusions of law on facts found. King v. 
Buckeye Cotton Oil Co., 155 Tenn. 491, 296 S.W. 3, 1926 
Tenn. LEXIS 72, 53 A.L.R. 1086 (1927). 

When a trial court has heard the medical proof but 
intends to rule in the employers favor on a ground 
precluding all recovery, the court should also make contin- 
gent findings concerning the extent the employee would 
otherwise be entitled to recover. By so doing, the necessity 
for a remand is obviated in the event the appellate court 
strikes the employer's defense. Braden v. Sears, Roebuck 
& Co., 833 S.W.2d 496, 1992 Tenn. LEXIS 537 (Tenn. 
1992). 


44, —Matters Not Raised in Trial Court — Status on 
Appeal. 

The trial court will not be put in error for matters not 
called to his attention and which he was given no oppor- 
tunity to correct. Mullins v. Tennessee Stave & Lumber Co., 
155 Tenn. 132, 290 S.W. 975, 1926 Tenn. LEXIS 27 (1927). 

An award under the compensation statute cannot be 
increased on appeal where no such question was pre- 
sented for the consideration of the trial court and where the 
appeal was not on behalf of the petitioner below. Interna- 
tional Harvester Co. v. Scott, 163 Tenn. 516, 43 S.W.2d 
1065, 1931 Tenn. LEXIS 142 (1931). 

Contention by defendant that he never had as many as 
five employees in his business could not be passed upon by 
supreme court where it was not made a defense in suit 
below in defendant’s answer to petition. Jones v. Corder, 
196 Tenn. 478, 268 S.W.2d 359, 1954 Tenn. LEXIS 409 
(1954). 


45. —Amendment in Appellate Court. 

On appeal, supreme court in compensation case had no 
power to permit amendment in that court of answer filed in 
circuit court so as to aver that notice of injury was not given. 
Central Franklin Process Co. v. Gann, 175 Tenn. 267, 133 
S.W.2d 503, 1939 Tenn. LEXIS 38 (1939). 


46. —Judgment on Appeal or Reversal and Remand. 

Where chancellor's dismissal of petition for compensa- 
tion is reversed by the supreme court, and there is no 
controversy as to the amount of wages earned by the 
deceased employee, the supreme court may enter judg- 
ment, but if it sees that injustice will be done thereby, and 
the case so requires, there will be reversal and remand. 
Sledge v. Hunt, 157 Tenn. 606, 12 S.W.2d 529, 1928 Tenn. 
LEXIS 227 (1928). 
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Where insurer appealed compensation award and ob- 
tained a modification thereof, supreme court could modify 
judgment against employer to such extent as was neces- 
sary to prevent the insurer from paying by reason of such 
judgment an amount in excess of that to which the insurer 
was liable under the decision of the supreme court, even 
though employer did not join in the appeal. Bituminous 
Casualty Corp. v. Smith, 200 Tenn. 13, 288 S.W.2d 913, 
1956 Tenn. LEXIS 372 (1956). 

Where an employee injured her shoulder while partici- 
pating in races during an employer-sponsored company 
picnic, the injury did not occur in the course of her 
employment; the picnic was held on a Saturday, outside of 
work hours, at a public park off of the company’s premises; 
the trial court erred by awarding her claim for benefits under 
the workers’ compensation law. Phyllis A. Young v. Taylor- 
white, LLC., 181 S.W.3d 324, 2005 Tenn. LEXIS 853 (Tenn. 
Oct. 20, 2005). 


47. —Remand. 

Where complete justice could not be done in workers’ 
compensation case in absence of medical testimony as to 
employee’s permanent disability, the case would be re- 
manded for proof on issue of permanence of disability and 
since that issue was so inextricably entwined with that of the 
extent of any permanent disability the later issue would also 
be reopened on remand. Floyd v. Tennessee Dickel Distill- 
ing Co., 225 Tenn. 65, 463 S.W.2d 684, 1971 Tenn. LEXIS 
277 (1971). 

Since permanent partial disability would not begin until 
temporary total disability ended, the two issues were so 
inextricably entwined that to reopen one on remand nec- 
essarily amounted to reopening of the other. P. R. Mallory 
& Co. v. Ramsey, 566 $.W.2d 859, 1978 Tenn. LEXIS 562 
(Tenn. 1978). 


48. —Standard of Review. 

The 1985 amendment to T.C.A. § 50-6-225 replaced the 
“material evidence” standard of appellate review with a new 
standard, that review of the findings of fact by the trial court 
shall be de novo upon the record of the trial court, 
accompanied by a presumption of the correctness of the 
findings, unless the preponderance of the evidence is 
otherwise. Alley v. Consolidation Coal Co., 699 S.W.2d 147, 
1985 Tenn. LEXIS 562 (Tenn. 1985); Lollar v. Wal-Mart 
Stores, Inc., 767 S.W.2d 143, 1989 Tenn. LEXIS 38, 4 
A.L.R.5th 1086 (Tenn. 1989); Landers v. Fireman’s Fund 
Ins. Co., 775 S.W.2d 355, 1989 Tenn. LEXIS 347 (Tenn. 
1989), rehearing denied, 775 S.W.2d 355, 1989 Tenn. 
LEXIS 411 (Tenn. 1989); Sims v. Bituminous Casualty 
Corp., 798 S.W.2d 751, 1990 Tenn. LEXIS 409 (Tenn. 
1990); Whiteside v. Morrison, Inc., 799 S.W.2d 213, 1990 
Tenn. LEXIS 424 (Tenn. 1990); Elmore v. Travelers Ins. Co., 
824 S.W.2d 541, 1992 Tenn. LEXIS 44 (Tenn. 1992). 

The new standard of review embraced in the 1985 
amendment to T.C.A. § 50-6-225, relating to de novo 
review and a presumption of correctness, is to be applied 
prospectively, that is, to workers’ compensation causes of 
action which arise on and after July 1, 1985. Alley v. 
Consolidation Coal Co., 699 S.W.2d 147, 1985 Tenn. LEXIS 
562 (Tenn. 1985). 

For case arising prior to July 1, 1985, the standard of 
review is whether there is any material evidence to support 
the findings of the trial court. Helton v. Food Lion, Inc., 738 
S.W.2d 626, 1987 Tenn. LEXIS 995 (Tenn. 1987). 
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The new standard of review differs from that previously 
provided and requires the supreme court to weigh in more 
depth factual findings and conclusions of trial judges in 
workers’ compensation cases. Corcoran v. Foster Auto 
GMC, Inc., 746 S.W.2d 452, 1988 Tenn. LEXIS 9 (Tenn. 
1988); Bradford v. Travelers Indem. Co., 762 S.W.2d 572, 
1988 Tenn. LEXIS 254 (Tenn. 1988); Landers v. Fireman’s 
Fund Ins. Co., 775 S.W.2d 355, 1989 Tenn. LEXIS 347 
(Tenn. 1989), rehearing denied, 775 S.W.2d 355, 1989 
Tenn. LEXIS 411 (Tenn. 1989). 

For work-related injury occurring after July 1, 1985, 
review is de novo upon the record of the trial court, 


~accompanied by a presumption of the correctness of the 


finding, unless the preponderance of the evidence is 
otherwise. Simpson v. H.D. Lee Co., 793 S.W.2d 929, 1990 
Tenn. LEXIS 281 (Tenn. 1990). 

A worker's compensation appeal from a summary judg- 
ment order is not controlled by the de novo standard of 
review provided by subsection (e) of T.C.A. § 50-6-225; 
rather, it is governed by Rule 56, Tenn.R.Civ.P. Downen v. 
Allstate Ins. Co., 811 S.W.2d 523, 1991 Tenn. LEXIS 196 
(Tenn. 1991). 

The standard of review by the supreme court in workers’ 
compensation cases requires it to examine in depth a trial 
court's factual findings and conclusions and it is not bound 
by a trial court’s factual findings, but instead conducts an 
independent examination to determine where the prepon- 
derance of the evidence lies. Galloway v. Memphis Drum 
Service, 822 S.W.2d 584, 1991 Tenn. LEXIS 512 (Tenn. 
1991). 

Trial court's award of workers’ compensation must be 
affirmed unless the evidence preponderates against the 
ruling of the trial court. White v. Werthan Industries, 824 
S.W.2d 158, 1992 Tenn. LEXIS 27 (Tenn. 1992). 

The scope of review by the state supreme court pursuant 
to subsection (e) of T.C.A. § 50-6-225 is de novo upon the 
record of the trial court, accompanied by a presumption of 
the correctness of the findings below, unless the prepon- 
derance of the evidence is otherwise. Perry v. Knoxville, 
826 S.W.2d 114, 1991 Tenn. LEXIS 431 (Tenn. 1991). 

A workers’ compensation case appealed from a sum- 
mary judgment order is not controlled by the de novo 
standard of review contained in T.C.A. § 50-6-225; rather, it 
is governed by the standard of review for summary 
judgment disposition under Tenn.R.Civ.P., Rule 56. Clev- 
inger v. Burlington Motor Carriers, 925 S.W.2d 518, 1996 
Tenn. LEXIS 462 (Tenn. Special Workers’ Comp. App. 
Panel 1996). 

Under the de novo standard of review by the state 
supreme court pursuant to subsection (e) of T.C.A. § 50- 
6-225, the supreme court is no longer strictly bound by the 
findings of the trial court in workers’ compensation cases, 
and it is obliged to review the record on its own to determine 
where the preponderance of the evidence lies. Cleek v. 
Wal-Mart Stores, Inc., 19 S.W.3d 770, 2000 Tenn. LEXIS 
298 (Tenn. 2000). 

The Tennessee supreme court may draw its own con- 
clusions about the weight and credibility of expert testimony 
when the medical proof is presented by deposition since it 
is in the same position as the trial judge to evaluate such 
testimony; however, when issues regarding credibility of 
witnesses and the weight to be given their testimony are 
before a reviewing court, considerable deference must be 
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accorded the trial court’s factual findings. Houser v. Bi-Lo, 
Inc., 36 S.W.3d 68, 2001 Tenn. LEXIS 54 (Tenn. 2001). 

When a special master was appointed to preside over 
workers’ compensation cases, but did not preside over the 
hearings, and drafted orders for the chancellor's signature 
that were not in accordance with the chancellor's notes, the 
appellate court applied a de novo review before reversing 
the orders. Reece v. Findlay Indus., 83 $.W.3d 713, 2002 
Tenn. LEXIS 378 (Tenn. 2002). 

Workers’ compensation cases are reviewed de novo 
upon the record of the trial court accompanied by a 
presumption of correctness unless the evidence preponder- 
ates otherwise, under T.C.A. § 50-6-225(e)(2); under this 
standard a reviewing court is required to weigh in more 
depth the factual findings and conclusions of a trial court in 
workers’ compensation cases. Additionally, the supreme 
court is not bound by the factual findings of the trial court, 
but may review the record on its own to determine where 
the preponderance of the evidence lies. Conner Bros. 
Excavating Co. v. Long, 98 S.W.3d 656, 2003 Tenn. LEXIS 
162 (Tenn. 2003). 

Evidence preponderated against an award of 11 percent 
permanent partial disability and preponderated in favor of 
an award of 70 percent permanent partial disability to the 
whole body, because: (1) The employee was 50-years old 
at the time of trial and testified that all of his prior work 
experience had involved maintenance engineering, a field 
that required frequent and often strenuous physical exertion 
and that he was no longer able to work in this field; (2) It 
was undisputed that the employee never returned to work at 
a wage equal to or greater than the wage he was receiving 
at the time of his injury; and (3) A vocational expert opined 
that the employee was permanently and totally disabled, but 
that the employee would be able to work in some capacity. 
Hickman v. Cont’l Baking Co., 143 S.W.3d 72, 2004 Tenn. 
LEXIS 703 (Tenn. 2004). 

Appellate court affirmed thirty weeks of permanent 
disability for the loss of an employee's right, great toe 
following an injury pursuant to a de novo review with a 
presumption of correctness because an injury to the toe 
was controlled by T.C.A. § 50-6-207(3)(A)(ii)(A), and the 
employee did not present evidence that the injury went 
beyond the toe. Price v. Tipton Steel Erectors, Inc., — 
S.W.3d —, 2006 Tenn. LEXIS 600 (Tenn. July 7, 2006). 

Appellate court conducted a de novo review of the trial 
court's decision pursuant to T.C.A. § 50-6-225(e)(2) and 
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support administrative determinations relating to workers’ 
compensation. 146 A.L.R. 123. 
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affirmed the trial court’s order as, inter alia, the pain in the 
employee’s shoulder had steadily increased since the initial 
injury, and the employee had had no other injuries to his 
shoulder since the original injury. Fitzgerald v. Btr Sealing 
Sys. North America-Tennessee Operations, 205 S.W.3d 
400, 2006 Tenn. LEXIS 899 (Tenn. Oct. 12, 2006). 
Supreme court of Tennessee held that the standard of 
review under T.R.A.P. 13(d) is identical to the standard of 
review provided for workers’ compensation cases, which is 
set forth in T.C.A. § 50-6-225(e)(2). Bldg. Materials Corp. v. 
Britt, 211 S.W.3d 706, 2007 Tenn. LEXIS 21 (Tenn. 2007). 


49. Judicial Review. 

Trial court did not have subject matter jurisdiction over an 
employer's suit seeking review of an order for medical 
benefits directing it to provide the employee with additional 
panels of physicians from which he could choose for 
treatment because the suit was filed before the administra- 
tive review process was exhausted; the employer's com- 
plaints had to first be addressed via the benefit review 
conference process, after which the employer had a right to 
a judicial hearing. Alstom Power, Inc. v. Head, — S.W.3d —, 
2012 Tenn. App. LEXIS 107 (Tenn. Ct. App. Feb. 21, 2012). 


50. Exhaustion of Remedies. 

Trial court lacked subject matter jurisdiction over a 
workers’ compensation complaint since an employee failed 
to exhaust her administrative remedies as required by 
T.C.A. §§ 50-6-203(a) and 50-6-225(a)(1) as she bypassed 
the benefit review conference process after the Tennessee 
Department of Labor (TDOL) did not act promptly on her 
request for assistance under T.C.A. § 50-6-238; the em- 
ployee had alternatives other than filing suit to prompt 
TDOL to act, including additional contact with the specialist, 
contact with the Administration of the Tennessee Division of 
Workers Compensation, or, as a last resort, filing a 
mandamus action. Chapman v. Davita, Inc., 380 S.W.3d 
710, 2012 Tenn. LEXIS 643 (Tenn. Sept. 21, 2012). 

Although the Tennessee Workers’ Compensation Act, 
T.C.A. § 50-6-101 et seq., was a remedial statute and was 
to be equitably construed under T.C.A. § 50-6-116, an 
employee’s administrative remedies were not effectively 
exhausted for T.C.A. §§ 50-6-203(a) and 50-6-225(a)(1) 
purposes by the Tennessee Department: of Labor's long 
period of inaction on the employee’s request for assistance 
under T.C.A. § 50-6-238. Chapman v. Davita, Inc., 380 
S.W.3d 710, 2012 Tenn. LEXIS 643 (Tenn. Sept. 21, 2012). 


Neutral physician appointed in proceeding under Work- 
ers’ Compensation Act, rights as to examination or cross- 
examination of, and as to opportunity to introduce further 
testimony to controvert or support his testimony. 109 A.L.R. 
598. 

Notice of accident or injury, finding as to. 78 A.L.R. 1281, 
92 A.L.R. 505, 107 A.L.R. 816, 145 A.L.R. 1263. 

Personal injury, effect of finding or order on claim for, in 
proceedings on claim for compensation for death. 88 A.L.R. 
1179. 

Recovery for discharge from employment in retaliation 
for filing worker's compensation claim. 32 A.L.R.4th 1221. 

Res judicata as regards decisions under Workers’ Com- 
pensation Acts. 122 A.L.R. 550. 

Rules for examination of witness which obtain in court 
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trials, disregard of, as affecting conclusiveness of decision ery for injury sustained during exercise or physical recre- 
of commissioner or arbitrator. 87 A.L.R. 777. ation activities. 44 A.L.R.5th 569. 
Workers’ compensation: law enforcement officer's recov- 


50-6-226. Fees of attorneys and physicians, and hospital charges. 
[Applicable to injuries occurring on and after July 1, 
2014.] 


(a)(1) The fees of attorneys for services to employees under this chapter, 
shall be subject to the approval of the workers’ compensation judge before 
which the matter is pending, as appropriate; provided, that no attorney’s 
fees to be charged employees shall be in excess of twenty percent (20%) of the 
amount of the recovery or award to be paid by the party employing the 
attorney. The department shall deem the attorney’s fee to be reasonable if 
the fee does not exceed twenty percent (20%) of the award to the injured 
worker, or, in cases governed by § 50-6-207(4), twenty percent (20%) of the 
first four hundred fifty (450) weeks of the award. All attorney’s fees for 
attorneys representing employers shall be subject to review for reasonable- 
ness of the fee and shall be subject to approval by a workers’ compensation 
judge when the fee exceeds ten thousand dollars ($10,000). 

(2)(A) Medical costs that have been voluntarily paid by the employer or its 

insurer shall not be included in determining the award for purposes of 

calculating the attorney’s fee. 

(B) [Deleted by 2013 amendment, effective July 1, 2014.] 

(C) In cases that proceed to trial, an employee’s attorney shall file an 
application for approval of a proposed attorney’s fee. Where the award of 
an attorney’s fee exceeds ten thousand dollars ($10,000), the court shall 
make specific findings as to the factors that justify the fee as provided in 
Tennessee Supreme Court Rule 8, RPC 1.5. 

(D) The final order or settlement in all workers’ compensation cases 
shall set out the attorney portion of the award in both dollar and 
percentage terms and the required findings. 

(3) In accident cases that result in death of an employee, the plaintiffs 
attorney’s fees shall not exceed reasonable payment for actual time and 
expenses incurred when the employer makes a voluntary settlement offer in 
writing to dependents or survivors eligible under § 50-6-210 within thirty 
(30) days of the employee’s death if the employer offers to provide the 
dependents or survivors with all the benefits provided under this chapter. 
The approving authority shall review and approve the settlements on an 
expedited basis. 

(4) The fees of physicians and charges of hospitals for services to employ- 
ees under this chapter, shall be subject to the approval of the administrator 
or the court before which the matter is pending, as appropriate, as provided 
in this subdivision (a)(4). Unless a medical fee or charge is contested, the 
department shall deem it to be reasonable. If a fee or charge is contested, the 
department shall permit a party to seek review only of the contested fee or 
charge in any court with jurisdiction to hear a matter pursuant to § 50-6- 
225. Acourt may review the case solely for the purpose of approving the fees 
and charges that are reasonable. 
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(b) The charging or receiving of any fee by an attorney in violation of 
subsection (a) shall be deemed unlawful practice and render the attorney liable 
to disbarment; and, further, the attorney shall forfeit double the entire amount 
retained by the attorney, to be recovered as in case of debt by the injured 
person or the injured person’s creditor. 

(c)(1) The fees charged to the claimant by the treating physician or a 

specialist to whom the employee was referred for giving testimony by oral 

deposition relative to the claim shall, unless the interests of justice require 
otherwise, be considered a part of the costs of the case, to be charged against 
the employer when the employee is the prevailing party. 

(2) The workers’ compensation judge shall have the discretion to deter- 
mine the reasonableness of the fee charged by any physician pursuant to this 
subsection (c). 

(3) This subsection (c) applies only to workers’ compensation actions 
arising on or after July 1, 1988. 

(d) In addition to any attorneys’ fees provided for in this section, the court 
of workers’ compensation claims may award attorneys’ fees and reasonable 
costs, including reasonable and necessary court reporter expenses and expert 
witness fees for depositions and trials incurred when the employer fails to 
furnish appropriate medical, surgical and dental treatment or care, medicine, 
medical and surgical supplies, crutches, artificial members and other appara- 
tus to an employee provided for in a settlement or judgment under this chapter. 

(e) A health care provider shall not employ a collection agency or make a 
report to a credit bureau concerning a private claim against an employer for all 
or part of the costs of medical care provided to an employee that are not paid 
by the employer’s workers’ compensation insurer without having first given 
notice of the dispute to the medical payment committee. The medical director 
may include the insurer in the administrative process. 


History. 

Acts 1919, ch. 128, § 33; Shan. Supp., 
§ 3608a183; Code 1932, §§ 6886, 6887; Acts 
1957, ch. 121, § 1; 1963, ch. 333, § 2; impl. am. 
Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), §§ 50- 
1019, 50-1020; Acts 1988, ch. 865, §§ 1-3; 1996, 
ch. 944, § 17; 1999, ch. 520, § 41; 2008, ch. 112, 
§ 4; 2007, ch. 300, §§ 2, 3; 2013, ch. 282, § 1; 
2018, ch. 289, § 61-64. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment by ch 282, effective 
July 1, 2014, substituted “administrator” for 
“commissioner” in (a)(4). 

The 2013 amendment by ch. 289, effective 
July 1, 2014, in (a)(1), substituted “workers’ 
compensation judge” for “commissioner or the 
court” in the first sentence, inserted the second 


sentence, and substituted “workers’ compensa- 
tion judge” for “court” in the last sentence; 
deleted (a)(2)(B) which read: “For cases submit- 
ted to the department for approval pursuant to 
§ 50-6-206(c) that are resolved prior to trial or 
pursuant to a benefit review conference, the 
department shall deem the attorney’s fee to be 
reasonable if the fee does not exceed twenty 
percent (20%) of the award to the injured 
worker, or, in cases governed by § 50-6-207(4), 
twenty percent (20%) of the first four hundred 
(400) weeks of the award.”; substituted “work- 
ers’ compensation judge” for “trial judge” in 
(c)(2); and added (d) and (e). 


Effective Dates. 

Acts 2018, ch. 282, § 10. July 1, 2014. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 
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90-6-226. Fees of attorneys and physicians, and hospital charges. [Applicable to injuries 
occurring prior to July 1, 2014.] 


(a)(1) The fees of attorneys for services to employees under this chapter, shall be subject to the 
approval of the commissioner or the court before which the matter is pending, as appropriate; 
provided, that no attorney's fees to be charged employees shall be in excess of twenty percent 

(20%) of the amount of the recovery or award to be paid by the party employing the attorney. 

All attorney’s fees for attorneys representing employers shall be subject to review for 

reasonableness of the fee and shall be subject to approval by a court when the fee exceeds ten 

thousand dollars ($10,000). 

(2)(A) Medical costs that have been voluntarily paid by the employer or its insurer shall not 

be included in determining the award for purposes of calculating the attorney’s fee. 

(B) For cases submitted to the department for approval pursuant to § 50-6-206(c) that are 
resolved prior to trial or pursuant to a benefit review conference, the department shall deem 
the attorney's fee to be reasonable if the fee does not exceed twenty percent (20%) of the 
award to the injured worker, or, in cases governed by § 50-6-207(4), twenty percent (20%) 
of the first four hundred (400) weeks of the award. 

(C) In cases that proceed to trial, an employee’s attorney shall file an application for 
approval of a proposed attorney’s fee. Where the award of an attorney’s fee exceeds ten 
thousand dollars ($10,000), the court shall make specific findings as to the factors that justify 
the fee as provided in Tennessee Supreme Court Rule 8, RPC 1.5. 

(D) The final order or settlement in all workers’ compensation cases shall set out the 
attorney portion of the award in both dollar and percentage terms and the required findings. 
(3) In accident cases that result in death of an employee, the plaintiff's attorney’s fees shall 

not exceed reasonable payment for actual time and expenses incurred when the employer 

makes a voluntary settlement offer in writing to dependents or survivors eligible under 

§ 50-6-210 within thirty (30) days of the employee’s death if the employer offers to provide the 

dependents or survivors with all the benefits provided under this chapter. The approving 

authority shall review and approve the settlements on an expedited basis. 

(4) The fees of physicians and charges of hospitals for services to employees under this 
chapter, shall be subject to the approval of the commissioner or the court before which the 
matter is pending, as appropriate, as provided in this subdivision (a)(4). Unless a medical fee 
or charge is contested, the department shall deem it to be reasonable. If a fee or charge is 
contested, the department shall permit a party to seek review only of the contested fee or charge 
in any court with jurisdiction to hear a matter pursuant to § 50-6-225. A court may review the 
case solely for the purpose of approving the fees and charges that are reasonable. 

(b) The charging or receiving of any fee by an attorney in violation of subsection (a) shall be 
deemed unlawful practice and render the attorney liable to disbarment; and, further, the attorney 
shall forfeit double the entire amount retained by the attorney, to be recovered as in case of debt 
by the injured person or the injured person’s creditor. 

(c)(1) The fees charged to the claimant by the treating physician or a specialist to whom the 

employee was referred for giving testimony by oral deposition relative to the claim shall, unless 

the interests of justice require otherwise, be considered a part of the costs of the case, to be 
charged against the employer when the employee is the prevailing party. 

(2) The trial judge shall have the discretion to determine the reasonableness of the fee 
charged by any physician pursuant to this subsection (c). 

(3) This subsection (c) apply only to workers’ compensation actions arising on or after July 
1, 1988. 


50-6-227 


History. 

Acts 1919, ch. 123, § 33; Shan. Supp., § 3608a183; 
Code 1932, §§ 6886, 6887; Acts 1957, ch. 121, § 1; 1963, 
ch. 333, § 2; impl. am. Acts 1980, ch. 534, § 1; T.C.A. 
(orig. ed.), §§ 50-1019, 50-1020; Acts 1988, ch. 865, 
§§ 1-3; 1996, ch. 944, § 17; 1999, ch. 520, § 41; 2003, ch. 
112, § 4; 2007, ch. 300, §§ 2, 3. 


Compiler’s Notes. 

Acts 1996, ch. 944, § 57 provided that the amendment 
by that act shall apply to accidents and injuries occurring on 
and after January 1, 1997. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 
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Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 55. 


Law Reviews. 
Attorney’s Fees: Where Shall the Ultimate Burden Lie?, 
20 Vand. L. Rev. 1216 (1967). 


Attorney General Opinions. 

A properly perfected lien of the Department of Human 
Services for overdue child support under T.C.A. § 36-5- 
901(a)(1) is superior to the statutory maximum fee to which 
an attorney is entitled for services in a workers’ compen- 
sation case under T.C.A. § 50-6-226, OAG 07-010 
(1/26/07). 


NOTES TO DECISIONS 


Analysis 


. Attorney’s Fees. 

. —Contested Medical Expenses. 
. Discretionary Costs. 

. Fees Charged to State. 


fon — 


1. Attorney’s Fees. 

The party employing the attorney pays the attorney's fee, 
except in the case of recovery against a third-party 
tortfeasor, provided for in T.C.A. § 50-6-112. Honaker v. 
Kingsport Press, Inc., 659 S.W.2d 22, 1983 Tenn. LEXIS 
729 (Tenn. 1983). 


2. —Contested Medical Expenses. 

Where medical expenses are a contested issue at trial, 
they are a part of the “recovery or award” set out in 
subsection (a) of T.C.A. § 50-6-225 and, therefore, subject 
to court-approved attorneys’ fees. Langford v. Liberty Mut. 
Ins. Co., 854 S.W.2d 100, 1993 Tenn. LEXIS 184 (Tenn. 
1993). 

Where the expenses associated with the surgery were at 
trial, and where awarded to the employee, the employee’s 
attorney was entitled to an award of attorney fees from the 


Collateral References. 

Attorney's fee or other expenses of litigation incurred by 
employee in action against third party tort-feasor as charge 
against employer's distributive share. 74 A.L.R.3d 854. 

Compensation of attorneys for services in connection 
with claims. 159 A.L.R. 912. 


expenses related to that surgery. Wilkes v. Resource Auth., 
932 S.W.2d 458, 1996 Tenn. LEXIS 591 (Tenn. 1996). 


3. Discretionary Costs. 

A vocational disability and rehabilitation expert was a 
“necessary expert” and his fee for appearing and testifying 
at trial was properly charged to the employer as a 
discretionary cost. Miles v. Marshall C. Voss Health Care 
Ctr., 896 S.W.2d 773, 1995 Tenn. LEXIS 147 (Tenn. 1995). 

A vocational expert’s examination fee should be allowed 
as discretionary costs in those cases where the trial judge, 
based on the expert’s testimony, makes the required 
findings and awards more than six times the medical 
impairment, and the court finds the expert’s testimony to 
have been necessary to such findings. Ingram v. State 
Indus., 943 S.W.2d 381, 1995 Tenn. LEXIS 623 (Tenn. 
Special Workers’ Comp. App. Panel 1995). 


4. Fees Charged to State. 

The state may be liable for fees charged to a workers’ 
compensation claimant by a treating physician or specialist, 
as provided in T.C.A. § 50-6-226 (c)(1). Phillips v. Tennes- 
see Tech. Univ., 984 S.W.2d 217, 1998 Tenn. LEXIS 715 
(Tenn. 1998). 


Handling, preparing, presenting, or trying workers’ com- 
pensation claims or cases as practice of law. 2 A.L.R.3d 
724. 

Workers’ compensation: availability, rate, or method of 
calculation of interest on attorney's fees or penalties. 79 
A.L.R.5th 201. 


50-6-227. Alien dependents of deceased employee — Payment to consular officer or 
representative — Bond — List of dependents. [Applicable to injuries 
occurring prior to July 1, 2074.] 


(a)(1)(A) In the event compensation is payable due to the death of an employee under this 
chapter, and the decedent leaves an alien dependent or dependents residing outside of the 
United States, a workers’ compensation specialist is authorized to conduct a benefit review 
conference to attempt to resolve the issues; provided, that a representative or representatives 
of the employer and a duly authorized representative or representatives of the consul or other 
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representative of the foreign country in which the dependent or dependents resides are 
present. In the event a settlement agreement is reached, the commissioner or commissioner's 
designee is authorized to approve the settlement, and the order of the commissioner or the 
commissioner's designee shall be entitled to the same standing as a judgment of a court of 
record for all purposes. In the event the parties are unable to reach an agreement at the 
benefit review conference, the employer or employee’s representative may file a complaint in 
the circuit or chancery court that would have jurisdiction of the matter pursuant to § 50-6-225 
requesting the court to hear and determine the matter. 

(B) The commissioner, or commissioner’s designee, or the court shall order payment of 
any compensation due from the employer to be made to the duly accredited consular officer 
of the country of which the beneficiaries are citizens. The consular officer or the consular 
officer's representative shall be fully authorized and empowered by this law to settle all claims 
for compensation and to receive the compensation for distribution to the persons entitled to 
the compensation. 

(2) The distribution of funds in cases described in subdivision (a)(1) shall be made only upon 
the order of the commissioner, the commissioner's designee, or the court that heard the matter. 
lf required to do so by the commissioner, the commissioner's designee, or the court, the consular 
officer or the consular officer's representative shall execute a good and sufficient bond to be 
approved by the commissioner, the commissioner's designee, or the court, conditioned upon the 
faithful accounting of the moneys so received by the consular officer or the consular officer's 
representative. Before the bond is discharged a verified statement of receipts and disbursements 
of the moneys shall be made and filed with the commissioner or the court, as appropriate. 
(b) The consular officer or the consular officer's representative shall, before receiving the first 

payment of the compensation, and at reasonable times thereafter, upon the request of the 

employer, furnish to the employer a sworn statement containing a list of the dependents with the 
name, age, residence, extent of dependency and relation to the deceased of each dependent. 


History. 

Acts 1919, ch. 123, § 34; Shan. Supp. § 36084184: 
Code 1932, § 6888; impl. am. Acts 1980, ch. 534, § 1; 
T.C.A. (orig. ed.), § 50-1021; Acts 2004, ch. 962, § 17. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 


the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2013, ch. 289, § 65, effective July 1, 2014, amends 
§ 50-6-227 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. See § 50-6-210(f) for similar provisions under law 
applicable to injuries occurring on or after July 1, 2014. 


NOTES TO DECISIONS 


Analysis 


1. Partial Dependents. 
2. Non-resident Dependents. 


1. Partial Dependents. 
Non-resident foreign nationals could qualify as depen- 
dents under T.C.A. § 50-6-210 and receive benefits due 


upon an employee’s death but the trial court erred in finding 
that the deceased employee’s parents were actual depen- 
dents because the father earned some income of his own 
at the time of the employee son’s death, and thus as a 
matter of law the parents were partial dependents under 
§ 50-6-210(d). Fusner v. Coop Constr. Co., LLC, 211 
S.W.3d 686, 2007 Tenn. LEXIS 7 (Tenn. 2007). 


50-6-228 


2. Non-resident Dependents. 

Tennessee general assembly could not have more 
clearly expressed its policy determination that non-resident 
foreign nationals who qualify as dependents must receive 
the same treatment under the statute as resident United 
States citizens; therefore, the plain language of T.C.A. 


Collateral References. 

Application of workers’ compensation laws to illegal 
aliens. 121 A.L.R.5th 523. 

Dependency of alien parent of deceased employee. 30 
A.L.R. 1262, 35 A.L.R. 1066, 39 A.L.R. 313, 53 A.L.R. 218, 
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§ 50-6-227 permits non-resident foreign nationals to re- 
ceive death benefits as dependents under T.C.A. § 50-6- 
210 when they meet the statutory definitions of depen- 
dency. Fusner v. Coop Constr. Co., LLC, 211 S.W.3d 686, 
2007 Tenn. LEXIS 7 (Tenn. 2007). 


53 A.L.R. 1066, 62 A.L.R. 160, 86 A.L.R. 865, 100 A.L.R. 
1090. 

Validity, construction, and application of workers’ com- 
pensation provisions relating to nonresident alien depen- 
dents. 28 A.L.R.5th 547. 


50-6-228. Copies of settlements and releases — Filing. [Applicable to injuries occurring 


prior to July 1, 2014.] 


Copies of all settlements and releases shall be filed by the employer with the division of workers’ 
compensation, within ten (10) days after the settlements are made, and shall become part of the 


permanent records of the division. 


History. 

Acts 1919, ch. 123, § 35; Shan. Supp., § 36084185; 
Acts 1927, ch. 40, § 5; Code 1932, § 6889; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1022; Acts 
1999, ch. 520, § 41. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 66, effective July 1, 2014, amends 
§ 50-6-228 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 


to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. 


Cross-References. 
Inapplicability to claims filed against state, § 9-8-307. 


Law Reviews. 
Workmen’s Compensation in Tennessee: The Second 
Injury Fund, 6 Mem. St. U.L. Rev. 715 (1976). 


effective July 1, 2014, all claims having a date of injury prior 


50-6-229. Commutation to lump sum payment with consent of court. 
[Applicable to injuries occurring on and after July 1, 
2014.] 


(a) The amounts of compensation payable periodically under this chapter 
may be commuted to one (1) or more lump sum payments. These may be 
commuted upon motion of any party subject to the approval of the circuit, 
chancery or criminal court. No agreed stipulation or order or any agreement by 
the employer and employee or any other party to the proceeding shall be a 
prerequisite to the court’s approval or disapproval of the award being paid in 
one (1) or more lump sum payments. In making the commutation, the lump 
sum payment shall, in the aggregate, amount to a sum of all future install- 
ments of compensation. No settlement or compromise shall be made except on 
the terms provided in this chapter. In determining whether to commute an 
award, the trial court shall consider whether the commutation will be in the 
best interest of the employee, and the court shall also consider the ability of the 
employee to wisely manage and control the commuted award, regardless of 
whether special needs exist. Attorneys’ fees may be paid as a partial lump sum 
from any award when approved and ordered by the trial judge. 

(b) All settlements of compensation by agreement of the parties and all 
awards of compensation made by the court of workers’ compensation claims, 
when the amount paid or to be paid in settlement or by award does not exceed 
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the compensation for twenty-six (26) weeks of disability, shall be final and not 


subject to readjustment. 


(c) All amounts paid by the employer and received by the employee or the 
employee’s dependents, by lump sum payments, shall be final, but the amount 
of any award payable periodically for more than twenty-six (26) weeks may be 


modified as follows: 


(1) At any time by agreement of the parties and approval by the court; or 
(2) If the parties do not agree, then at any time after twenty-six (26) 
weeks from the date of the award, either party may file an application to the 
court of workers’ compensation claims, on the ground of increase or decrease 


of incapacity due solely to the injury. 


History. 

Acts 1919, ch. 123, § 36; Shan. Supp., 
§ 3608a186; Code 1932, § 6890; Acts 1947, ch. 
139, § 12; C. Supp. 1950, § 6890; Acts 1971, ch. 
300, § 2; 1979, ch. 295, § 1; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1023; 
Acts 1988, ch. 217, § 5; 1985, ch. 393, § 16; 
1990, ch. 843, § 1; 1992, ch. 900, § 25; 1999, ch. 
520, § 41; 2013, ch. 289, §§ 67, 68. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which rewrote subsection (b) and added 
subsection (c), shall be known and may be cited 
as the “Workers’ Compensation Reform Act of 
2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote (b) which read: “(1) Certified copies of 
the pleadings, orders, judgments and decrees, 
whereby any lump sum payment settlement 


has been approved by the court, shall be for- 
warded to the division of workers’ compensa- 
tion by the employer within ten (10) days after 
the entry of any final judgment in the proceed- 
ing. 
“(2) The administrator shall have thirty (30) 
days after the receipt of the certified copies of 
the proceedings within which to intervene in 
the lump sum settlement proceedings to secure 
a readjustment of the lump sum in accordance 
with the requirements and provisions of this 
law, whether court shall have adjourned or not, 
§ 50-6-230 to the contrary notwithstanding.”; 
and added (c). 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 20138. 


50-6-229. Commutation to lump sum payment with consent of court. [Applicable to injuries 
occurring prior to July 1, 2014.] 


(a) The amounts of compensation payable periodically under this chapter may be commuted to 
one (1) or more lump sum payments. These may be commuted upon motion of any party subject 
to the approval of the circuit, chancery or criminal court. No agreed stipulation or order or any 
agreement by the employer and employee or any other party to the proceeding shall be a 
prerequisite to the court’s approval or disapproval of the award being paid in one (1) or more lump 
sum payments. In making the commutation, the lump sum payment shall, in the aggregate, amount 
to a sum of all future installments of compensation. No settlement or compromise shall be made 
except on the terms provided in this chapter. In determining whether to commute an award, the trial 
court shall consider whether the commutation will be in the best interest of the employee, and the 
court shall also consider the ability of the employee to wisely manage and control the commuted 
award, regardless of whether special needs exist. Attorneys’ fees may be paid as a partial lump 
sum from any award when approved and ordered by the trial judge. 

(b)(1) Certified copies of the pleadings, orders, judgments and decrees, whereby any lump sum 

payment settlement has been approved by the court, shall be forwarded to the division of 

workers’ compensation by the employer within ten (10) days after the entry of any final judgment 
in the proceeding. 
(2) The administrator shall have thirty (30) days after the receipt of the certified copies of the 
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proceedings within which to intervene in the lump sum settlement proceedings to secure a 
readjustment of the lump sum in accordance with the requirements and provisions of this law, 
whether court shall have adjourned or not, § 50-6-230 to the contrary notwithstanding. 


History. 

Acts 1919, ch. 123, § 36; Shan. Supp., § 36084186; 
Code 1932, § 6890; Acts 1947, ch. 139, § 12; C. Supp. 
1950, § 6890; Acts 1971, ch. 300, § 2; 1979, ch. 295, § 1; 
impl. am. Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), 
§ 50-1023; Acts 1983, ch. 217, § 5; 1985, ch. 393, § 16; 
1990, ch. 843, § 1; 1992, ch. 900, § 25; 1999, ch. 520, 
§ 41. 


Cross-References. 
Inapplicability to claims filed against state, § 9-8-307. 


Settlements between parties to be approved by court, 
§ 50-6-206. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), § 532. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 36. 


Law Reviews. 
Workmen’s Compensation in Tennessee: The Second 
Injury Fund, 6 Mem. St. U.L. Rev. 715 (1976). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Constitutionality. 

. Agreement — Necessity. 

. Requisites to Agreement. 

. Single Action Contemplated. 
. Exception to General Rule. 
. Lump Sum Payments. 

. —Attorney’s Fees. 

. —Best Interest. 

10. Commutation Inappropriate. 
11. Commutation Appropriate. 
12. Pleading. 

13. Presentation of Evidence. 


OONOOafL WD — 


1. In General. 

Lump sum awards should only be permitted with a 
cautious regard for the welfare of the injured worker or his 
dependents and pursuant to a judicial determination that 
his, or their, best interests will be served thereby. Valles v. 
Daniel Constr. Co., 589 S.W.2d 911, 1979 Tenn. LEXIS 515 
(Tenn. 1979). 

The provisions relative to the payment of workers’ 
compensation awards in a lump-sum cannot be retroac- 
tively applied. Armour v. Union Carbide Corp., 594 S.W.2d 
690, 1980 Tenn. LEXIS 411 (Tenn. 1980). 

A trial judge should always bear in mind and seriously 
consider before ordering commutation that substantial re- 
coveries have been obtained in a lump sum by a claimant 
and have been dissipated improperly. Smith v. Gallatin 
Nursing Home, 629 S.W.2d 683, 1982 Tenn. LEXIS 391 
(Tenn. 1982). 

Before the trial judge decides to commute an award, he 
ought to be able to ascribe a good reason therefor arising 
from the evidence produced before him. The employee 
bears the burden of showing that it is in his best interest that 
the award be commuted rather than paid in installments. 
The reason most commonly advanced for commuting an 
award is that the plaintiff has some special need for 
receiving the money in a lump sum. Flowers v. South Cent. 
Bell Tel. Co., 672 S.W.2d 769, 1984 Tenn. LEXIS 809 (Tenn. 
1984), 

Lump sum awards are an authorized exception to the 
general statutory purpose and are not to be awarded as a 


matter of course. Van Hooser v. Mueller Co., 741 S.W.2d 
329, 1987 Tenn. LEXIS 1027 (Tenn. 1987); Williams v. 
Delvan Delta, Inc., 753 S.W.2d 344, 1988 Tenn. LEXIS 111 
(Tenn. 1988). 

Under T.C.A. § 50-6-229, the chancellor, in the exercise 
of his informed discretion, may authorize lump-sum awards 
in exceptional situations. Williams v. Delvan Delta, Inc., 753 
S.W.2d 344, 1988 Tenn. LEXIS 111 (Tenn. 1988). 

Ordinarily some special personal, family or property need 
must be established in order to justify commutation. West v. 
C.B. Ragland Co., 785 S.W.2d 351, 1990 Tenn. LEXIS 71 
(Tenn. 1990). 

The import of the 1990 amendment to subsection (a) of 
T.C.A. § 50-6-229 to eliminate the threshold inquiry into 
whether the employee has demonstrated a special need. 
The amendment does not specify what factors are to be 
considered in meeting the two-prong test (best interest and 
wise management of the commuted award), so the courts 
are called upon to exercise their discretion on an ad hoc 
basis. Clayton v. Cookeville Energy, Inc., 824 S.W.2d 167, 
1992 Tenn. LEXIS 43 (Tenn. 1992). 

Remand to trial court which had awarded lump sum to 
employee was necessary where trial court did not make 
affirmative findings on the record in accordance with 
applicable law and specifically the 1990 amendment to 
T.C.A. § 50-6-229. Duckworth v. Globe Business Furniture, 
Inc., 806 S.W.2d 526, 1991 Tenn. LEXIS 77 (Tenn. 1991). 


2. Constitutionality. 

T.C.A. § 50-6-229 does not violate the equal protection 
clause of either the Tennessee or the United States 
Constitution. Kelley v. 3-M Co., 639 S.W.2d 437, 1982 Tenn. 
LEXIS 345 (Tenn. 1982). 


3. Agreement — Necessity. 

This statute implies the presentation of an agreed 
stipulation or order, and negatives any arbitrary or initiatory 
action upon the part of the court, and hence requires an 
agreement between the employer and the employee as a 
basis of the consent. American Zinc Co. v. Lusk, 148 Tenn. 
220, 255 S.W. 39, 1923 Tenn. LEXIS 10 (1923); Knoxville 
Knitting Mills Co. v. Galyon, 148 Tenn. 228, 255 S.W. 41, 
1923 Tenn. LEXIS 11, 30 A.L.R. 976 (1923). 

Trial court could not order a lump sum settlement in lieu 
of weekly payments over the objection of the employer. 
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Kamarad v. Parkes, 201 Tenn. 566, 300 S.W.2d 922, 1957 
Tenn. LEXIS 335 (1957). 

The statute implies an agreed stipulation or order and 
requires an agreement between employer and employee as 
a basis of consent. Fultz v. Union Carbide Corp., 219 Tenn. 
345, 409 S.W.2d 541, 1966 Tenn. LEXIS 534 (1966). 

In absence of showing of fraud or coercion, supreme 
court would assume that employee voluntarily accepted 
lump sum payment. Fultz v. Union Carbide Corp., 219 Tenn. 
345, 409 S.W.2d 541, 1966 Tenn. LEXIS 534 (1966). 

Workers’ compensation awards may be commuted to 
lump sum payments only by agreement, and where one of 
several dependents of a deceased employee refuses to 
consent to a lump sum payment, the death benefits may not 
be so paid. Williams v. Travelers Ins. Co., 5380 S.W.2d 283, 
1975 Tenn. LEXIS 563 (Tenn. 1975). 

A lump sum award may not be adjudged under this 
section, as it existed prior to July 1, 1979, without the 
agreement of both the employer and the insurance carrier 
in any suit or action wherein both such parties are named 
parties defendant. Valles v. Daniel Constr. Co., 589 S.W.2d 
911, 1979 Tenn. LEXIS 515 (Tenn. 1979). 

The trial court erred in ordering a commutation of an 
employee’s workers’ compensation benefits to a lump sum 
where the employer did not consent to such commutation 
and the amendment to the statute authorizing commutation 
without the consent of the employer did not take effect until 
after the employee’s accident and injury occurred. CNA Ins. 
Co. v. Transou, 614 S.W.2d 335, 1981 Tenn. LEXIS 420 
(Tenn. 1981). 


4. Requisites to Agreement. 

The employer and employee cannot make a settlement 
except upon statutory terms. Ledford v. Johnson City 
Foundry & Machine Co., 169 Tenn. 430, 88 S.W.2d 804, 
1935 Tenn. LEXIS 66 (1935). 

Order vacating prior judgment for compensation on the 
ground that it had been paid in full was not binding on 
employee where order did not set out terms of settlement 
and on its face showed that matter had been agreed upon 
before presentment to court. Ledford v. Johnson City 
Foundry & Machine Co., 169 Tenn. 430, 88 S.W.2d 804, 
1935 Tenn. LEXIS 66 (1935). 


5. Single Action Contemplated. 

This section and §§ 50-6-209(b), 50-6-230 and 50-6-232 
contemplate a single action for the determination of claim- 
ant’s right to benefits and a single judgment for the award 
granted. Aetna Casualty & Surety Co. v. Flowers, 330 U.S. 
464, 67 S. Ct. 798, 91 L. Ed. 1024, 1947 U.S. LEXIS 2550 
(1947). 


6. Exception to General Rule. 

The general purpose running through the compensation 
statute is to make the award to the injured payable in 
weekly installments or as nearly as may be to the manner 
in which he is accustomed to receiving his wages, with this 
section being an exception to such general rule. Reece v. 
York, 199 Tenn. 592, 288 S.W.2d 448, 1956 Tenn. LEXIS 
358 (1956). 


7. Lump Sum Payments. 

Where group health insurance policy provided for 
monthly payments, such monthly benefit amounts to include 
all benefits for which employee is eligible from other 
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sources, including workers’ compensation, and claimant 
entered into lump sum settlement for workers’ compensa- 
tion, the monthly amounts he would have received from 
workers’ compensation had he not entered into lump sum 
agreement could not be deducted from monthly payments 
under policy. Sturgill v. Life Ins. Co., 62 Tenn. App. 550, 465 
S.W.2d 742, 1970 Tenn. App. LEXIS 283 (Tenn. Ct. App. 
1970). 

It was not an abuse of discretion to approve a statutory 
lump sum award for the purpose of purchasing a home. 
Clark v. National Union Fire Ins. Co., 774 S.W.2d 586, 1989 
Tenn. LEXIS 322 (Tenn. 1989); North American Royalties, 
Inc. v. Thrasher, 817 S.W.2d 308, 1991 Tenn. LEXIS 418 
(Tenn. 1991). 

The 1990 amendment to T.C.A. § 50-6-229 eliminated 
the necessity of establishing a “special need” in order to 
secure commutation, and concomitantly imposed upon the 
worker the burden of establishing, first, that a lump-sum 
award is in his or her “best interest’ and, second, that the 
worker is capable of “wisely managing and controlling the 
commuted award.” North American Royalties, Inc. v. 
Thrasher, 817 S.W.2d 308, 1991 Tenn. LEXIS 418 (Tenn. 
1991). 

One standard relevant to the “best interest” inquiry, and 
the one more nearly consistent with the purpose of the 
workers’ compensation statute, is the relevance of commu- 
tation to the rehabilitation of the worker seeking a lump sum 
award. North American Royalties, Inc. v. Thrasher, 817 
S.W.2d 308, 1991 Tenn. LEXIS 418 (Tenn. 1991). 

Where the record demonstrated, and the defendants 
conceded, that the plaintiff could wisely manage and control 
a commuted award, and the record showed a substantial 
part of the award would be devoted to housing, and there 
was no documented need for periodic payments, the trial 
court did not abuse its discretion in commuting the plaintiff's 
apportioned share to a lump sum. Clayton v. Cookeville 
Energy, Inc., 824 S.W.2d 167, 1992 Tenn. LEXIS 43 (Tenn. 
1992). 

Since claimant's financial position could likely be ascer- 
tained, and since he also had a potentially valid claim for 
commutation, the matter was remanded to the trial court for 
an evidentiary hearing to determine the lump-sum amount 
due claimant, if any. Brown v. Canterbury Corp., 844 S.W.2d 
134, 1992 Tenn. LEXIS 609 (Tenn. 1992). 

Trial court did not err in commuting plaintiff's workers’ 
compensation award when plaintiff did not prove the 
necessity for a lump sum payment during trial, but moved 
for a hearing on commutation following final judgment and 
without showing a change in circumstances. Forkum v. 
Aetna Life & Casualty Ins. Co., 852 S.W.2d 230, 1993 Tenn. 
LEXIS 151 (Tenn. 1993). 

In workers’ compensation death case, where decedent 
left surviving dependents including spouse, child and 
grandchild and spouse had demonstrated ability to wisely 
manage family finances, she was entitled to commutation of 
her apportioned share of death benefits into a lump sum 
award and the shares of the children commuted into a lump 
sum award to be paid to the clerk and master with 
instructions that funds be invested as provided by law with 
the interest accruing from the childrens’ shares paid to the 
surviving spouse for their use and benefit. Ponder ex rel. 
Ponder v. Manchester Hous. Auth., 870 S.W.2d 282, 1994 
Tenn. LEXIS 8 (Tenn. 1994). 
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8. —Attorney’s Fees. 

A trial court does not have the authority to commute 
periodic payments and order the lump-sum payment of 
attorney’s fees in a workers’ compensation case. North 
American Royalties, Inc. v. Thrasher, 817 S.W.2d 308, 1991 
Tenn. LEXIS 418 (Tenn. 1991). 

The trial judge was within the law in allowing attorney’s 
fees to the extent of the award commutated. Forkum v. 
Aetna Life & Casualty Ins. Co., 852 S.W.2d 230, 1993 Tenn. 
LEXIS 151 (Tenn. 1993). 

Lump sum payment of attorney’s fees was permissible 
even if death benefits were not commuted to a lump sum 
and even though it was possible that benefits might cease 
or decrease in the future. National Pizza Co. v. Young, 879 
S.W.2d 817, 1994 Tenn. LEXIS 166 (Tenn. 1994). 

Because the amendment, passed on May 5, 1992 as 
part of the Workers’ Compensation Reform Act of 1992 
which took effect on July 1, 1992, permitting lump-sum 
payment of attorneys fees does not carry a specific 
effective date and because it does not affect the substan- 
tive rights of the parties to litigation, there is nothing to 
prevent its application to the payment of attorney fees set 
on or after July 1, 1992. Modine Mfg. Co. v. Patterson, 876 
S.W.2d 293, 1993 Tenn. LEXIS 321 (Tenn. 1993), rehearing 
denied, — S.W.2d —, 1993 Tenn. LEXIS 316 (Tenn. Aug. 
23, 1993). 

Commutation to a lump sum would be proper in any 
pending case in which the attorney has made a timely 
application for the lump-sum payment of fees after the 
effective date of the amendment (July 1, 1992). Modine 
Mfg. Co. v. Patterson, 876 S.W.2d 293, 1993 Tenn. LEXIS 
321 (Tenn. 1993), rehearing denied, — S.W.2d —, 1993 
Tenn. LEXIS 316 (Tenn. Aug. 23, 1993). 

The entire balance of attorney fees owed would be 
commuted to a lump sum where additional administrative 
burdens and costs associated with paying the fees over a 
period of years militated against a partial commutation to a 
lump sum. Spencer v. Towson Moving & Storage, 922 
S.W.2d 508, 1996 Tenn. LEXIS 306 (Tenn. 1996). 


9. —Best Interest. 

While a showing of “special needs” as a threshold matter 
has been abrogated by the legislature, nothing in the 1990 
amendment to T.C.A. § 50-6-229 suggests that “special 
needs,” like special circumstances, cannot be taken into 
account in determining what is in the injured employee’s 
“best interest.” Skinner v. CNA Ins. Co., 824 S.W.2d 164, 
1992 Tenn. LEXIS 31 (Tenn. 1992). 

A shortened life expectancy would not be an appropriate 
basis, in and of itself, for full commutation of a workers’ 
compensation award. If properly presented, however, it 
might be one factor, along with others, to be considered in 
determining what is in the employee’s “best interest” when 
that employee seeks commutation. Skinner v. CNA Ins. Co., 
824 $.W.2d 164, 1992 Tenn. LEXIS 31 (Tenn. 1992). 

In determining the widow's best interest, the record 
demonstrated the death of the worker resulted in additional 
capital from insurance benefits and periodic income from 
social security benefits, all accruing to the/ family unit. As a 
result, the family income was sufficient to cover family 
expenses, excluding any workers’ compensation periodic 
payments. Accordingly, there was no need for periodic 
payments as a substitute for wages. Clayton v. Cookeville 
Energy, Inc., 824 S.W.2d 167, 1992 Tenn. LEXIS 43 (Tenn. 
1992). 
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Where the only proof offered that the partial lump-sum 
award was in the employee’s best interest was that he 
wanted to pay all of his outstanding debts in full and make 
some repairs to his home, but claimant’s wife testified that 
the temporary total benefits, together with the permanent 
disability benefits accrued at the time of trial, would be 
sufficient to cover any delinquent loan payments, as well as 
pay for the needed repairs on the home, the partial 
lump-sum award was not in the employee's best interest. 
Henson v. Lawrenceburg, 851 S.W.2d 809, 1993 Tenn. 
LEXIS 147 (Tenn. 1993). 

Where it was shown that the employee had sufficient 
regular income and did not need monthly payments, it was 
in her best interest to have a lump sum payment to invest 
on capital improvements to her home, transportation needs, 
and to draw interest. Newton v. Scott Health Care Ctr., 914 
S.W.2d 884, 1995 Tenn. LEXIS 754 (Tenn. Special Workers’ 
Comp. App. Panel 1995). 

The employee has the burden of establishing, first, that 
a lump-sum award is in his or her “best interest” and, 
second, that the worker is capable of “wisely managing and 
controlling the commuted award.” Edmonds v. Wilson 
County, 9 S.W.3d 106, 1999 Tenn. LEXIS 681 (Tenn. 1999). 


10. Commutation Inappropriate. 

The mere fact that the employee manages his own 
income and might be able to earn interest on the commuted 
amount if he invested the same prudently was not a 
sufficient reason for granting commutation. Fowler v. Con- 
solidated Aluminum Corp., 665 S.W.2d 713, 1984 Tenn. 
LEXIS 749 (Tenn. 1984). 

Lump sum payment should not have been awarded 
where the plaintiff did not file a motion requesting a lump 
sum award, no hearing was held to establish a special need 
for a lump sum payment, and no evidence was cited in the 
Chancellor's order recognizing exceptional circumstances 
warranting such an award. Davenport v. Taylor Feed Mill, 
784 S.W.2d 923, 1990 Tenn. LEXIS 56 (Tenn. 1990), 
superseded by statute as stated in, Thweatt v. Travelers 
Prop. & Cas. Ins. Co., — S.W.3d —, 2000 Tenn. LEXIS 421 
(Tenn. Special Workers’ Comp. App. Panel July 27, 2000), 
superseded by statute as stated in, Rodgers v. Guys & 
Gals, Inc., — S.W.3d —, 2000 Tenn. LEXIS 422 (Tenn. July 
27, 2000), superseded by statute as stated in, Rodgers v. 
Guys & Gals, Inc., — $.W.3d —, 2000 Tenn. LEXIS 428 
(Tenn. Special Workers’ Comp. App. Panel July 27, 2000). 

The trial court did not abuse its discretion in commuting 
the widow's benefits, but erred in commuting the surviving 
children’s benefits to a lump sum and in assessing the 
guardian ad litem’s fees against the children’s award. 
Perdue v. Green Branch Mining Co., 837 S.W.2d 56, 1992 
Tenn. LEXIS 489 (Tenn. 1992). 

Trial court’s order commuting the entire award to pay- 
ment in a lump sum was not supported by the record. 
Huddleston v. Hartford Accident & Indem. Co., 858 S$.W.2d 
315, 1993 Tenn. LEXIS 254 (Tenn. 1993). 


11. Commutation Appropriate. 

Where employee who had few monthly financial obliga- 
tions for which periodic payments were needed, wanted 
lump sum payment in order to provide for relatives in the 
event of death, and so that the funds could be invested and 
earn interest, a commuted award was in the employee’s 
best interest. Edmonds v. Wilson County, 9 S.W.3d 106, 
1999 Tenn. LEXIS 681 (Tenn. 1999). 


481 


12. Pleading. 

Requests for commutation of benefits should be made in 
the complaint, either originally or by amendment prior to 
trial. The complaint should allege that commutation would 
be in the best interest of the employee and also that the 
employee has the ability to wisely manage and control the 
commuted award. Forkum v. Aetna Life & Casualty Ins. Co., 
852 S.W.2d 230, 1993 Tenn. LEXIS 151 (Tenn. 1993). 

In cases where no request for commutation of benefits is 
made in the complaint, or, if made, is waived, the employ- 
ee’s statutory right to apply for commutation by motion is 
recognized and protected. Forkum v. Aetna Life & Casualty 
Ins. Co., 852 S.W.2d 230, 1993 Tenn. LEXIS 151 (Tenn. 
1993). 


13. Presentation of Evidence. 

In cases where the pleadings show that the employee is 
entitled to some award in any event, evidence supporting 
the request shall be presented as part of the plaintiffs proof 


Collateral References. 
Commutation of payments under Workers’ Compensa- 
tion Acts, specific grounds. 69 A.L.R. 547. 
Constitutionality and construction of provisions as to 
manner of payment directed against noninsuring or self- 
insuring employers. 18 A.L.R. 267. 
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in chief; where the pleadings show that the plaintiff may not 
be entitled to any award, the trial judge shall make a 
determination, prior to the close of plaintiff's evidence, 
whether economy of judicial time is better served by hearing 
evidence in support of the request for commutation prior to 
or immediately after the trial court’s decision in regard to 
liability. In making this determination, the trial judge should 
consider the likelihood of having to take the case under 
advisement for a more detailed consideration and whether 
the expense to the parties of coming back for an additional 
hearing can be avoided. Forkum v. Aetna Life & Casualty 
Ins. Co., 852 S.W.2d 230, 1993 Tenn. LEXIS 151 (Tenn. 
1993). 

A failure to present evidence at the time directed by the 
trial judge shall be deemed a waiver of the request for 
commutation of benefits. Forkum v. Aetna Life & Casualty 
Ins. Co., 852 S.W.2d 230, 1993 Tenn. LEXIS 151 (Tenn. 
1993). 


Minor beneficiaries, protection of rights of, in proceeding 
for compensation under provisions of Workmen’s Compen- 
sation Act.120 A.L.R. 402. 


50-6-230. Awards and agreed settlements — Finality. [Applicable to injuries occurring prior 


to July 1, 2014.] 


All settlements of compensation by agreement of the parties and all awards of compensation 
made by the court, where the amount paid or to be paid in settlement or by award does not exceed 
the compensation for six (6) months’ disability, shall be final and not subject to readjustment. 


History. 
Acts 1919, ch. 123, § 37; Shan. Supp., § 36084187; 
Code 1932, § 6891; T.C.A. (orig. ed.), § 50-1024. 


Compiler’s Notes. 

Sections 50-6-206 and 50-6-229 provide for the reopen- 
ing of court approved settlements and lump sum payments 
within 30 days after the receipt of the papers by the 
workers’ compensation division, notwithstanding this sec- 
tion to the contrary. 

Acts 2013, ch. 289, § 69, effective July 1, 2014, amends 
§ 50-6-230 by deleting it in its entirety. However, pursuant 


to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 39. 


Law Reviews. 
Workmen's Compensation — Reopening in Tennessee, 7 
Mem. St. U.L. Rev. 261 (1977). 


NOTES TO DECISIONS 


Analysis 


1. Awards. 
2. Settlements. 
3. Effect of Other Sections. 


1. Awards. 

Where employee was awarded surgical and hospital fees 
and compensation for ten weeks, he could not bring another 
suit for additional compensation of same injury on ground 
that the disability continued more than ten weeks. McCaslin 


v. Heath, 157 Tenn. 380, 8 S.W.2d 362, 1928 Tenn. LEXIS 
202 (1928). 


2. Settlements. 

A voluntary settlement made with court’s approval is final 
and not open to readjustment where the amount of the 
settlement does not exceed the compensation for six 
months’ disability. A court cannot set aside approval by it of 
a settlement merely because the approval was by nunc pro 
tunc entry. Hedges-Walsh-Weidner Co. v. Haley, 165 Tenn. 
486, 55 S.W.2d 775, 1932 Tenn. LEXIS 74 (1933)See 
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alsoCollege Coal Mining Co. v. Smith, 160 Tenn. 93, 21 
S.W.2d 1038, 1929 Tenn. LEXIS 78 (1929), overruled in 
part, Brown v. Consolidation Coal Co., 518 S.W.2d 234, 
1974 Tenn. LEXIS 433 (Tenn. 1974). 

Two settlements made with employee for compensation 
covering eight weeks, in each case made for hernia 
occasioned by a fall and for recurrence of hernia unat- 
tended by any accident, which were paid by the employer 
were final if approved by court and if not so approved were 
gratuitous payments so that where the original injury 
occurred more than a year from the time that employee 
commenced proceedings for additional compensation such 
claim would be barred by statute of limitations. Gaines v. Du 
Pont Rayon Co., 168 Tenn. 361, 79 S.W.2d 40, 1934 Tenn. 
LEXIS 65 (1935). 
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Suit for additional compensation based on increased 
disability was not barred by this section where court in 
approving settlement stated that compensation was for 
present injury and if disability should increase an application 
could be filed for increased compensation. Phillips v. 
Memphis Furniture Mfg. Co., 168 Tenn. 481, 79 S.W.2d 
576, 1934 Tenn. LEXIS 80 (1935). 


3. Effect of Other Sections. 

The operation of this section was not affected by the 
amendment to § 50-6-207, changing the rate of compen- 
sation for temporary total disability, since the amendment 
does not operate retroactively. Cates v. T.I.M.E., DC, Inc., 
513 S.W.2d 508, 1974 Tenn. LEXIS 464 (Tenn. 1974). 


50-6-231. Lump sum payments final — Modification of periodic payments for more than six 
months. [Applicable to injuries occurring prior to July 1, 2014.] 


All amounts paid by the employer and received by the employee or the employee’s dependents, 
by lump sum payments, shall be final, but the amount of any award payable periodically for more 


than six (6) months may be modified as follows: 


(1) At any time by agreement of the parties and approval by the court; or 

(2) If the parties cannot agree, then at any time after six (6) months from the date of the 
award an application may be made to the courts by either party, on the ground of increase or 
decrease of incapacity due solely to the injury. In those cases, the same procedure shall be 
followed as in § 50-6-225 in case of a disputed claim for compensation. 


History. 
Acts 1919, ch. 123, § 38; Shan. Supp., § 36084188; 
Code 1932, § 6892; T.C.A. (orig. ed), § 50-1025. 


Compiler’s Notes. 

The first part of this section, providing that lump sum 
payments shall be final, was held impliedly repealed by 
§ 50-6-206, as amended in 1947, with respect to any 
settlements coming under that section in Bledsoe County 
Hwy. Dep’t v. Pendergrass, 205 Tenn. 697, 330 S.W.2d 313 
(1959). 

Acts 2013, ch. 289, § 70, effective July 1, 2014, amends 
§ 50-6-231 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 


effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. For similar provisions under law applicable to 
injuries occurring on or after July 1, 2014, see § 50-6- 
229(c). 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 39. 


Law Reviews. 
Workmen’s Compensation in Tennessee: The Second 
Injury Fund, 6 Mem. St. U.L. Rev. 715 (1976). 


NOTES TO DECISIONS 


Analysis 


. Nature and Effect of Section. 

. Effect of Other Sections. 

. —Partial Repeal. 

. Meaning of Terms. 

. Right of Modification. 

. Rate of Compensation after Modification. 

. Original Decree Allowing Subsequent Modification. 
. Awards Not Subject to Modification. 

. Satisfaction of Award — Effect. 

10. Settlement Not According to Terms of Statute. 
11. Proceeding to Set Aside Settlement for Fraud. 
12. Injury Not Covered by Settlement. 

13. Relief from Final Judgment. 


Oaoanrnronrh wh — 


1. Nature and Effect of Section. 

In view of provision for future modification of decree in 
case of increase of capacity, award of specified sum per 
week for specific number of weeks was proper though there 
was no proof that disability would continue that long, such 
provision being impliedly read into the decree. Crane 
Enamelware Co. v. Dotson, 152 Tenn. 401, 277 S.W. 902, 
1925 Tenn. LEXIS 83 (1925). 

This section enables the court to act upon the facts as 
they appear on the trial and leave the matter open for future 
adjustment in event of a change in the condition of the 
employee. Bon Air Coal & lron Corp. v. Johnson, 153 Tenn. 
255, 283 S.W. 447, 1925 Tenn. LEXIS 26 (1926). 

One year limitation period did not bar suit by employee 
to enforce compensation decree where employer's petition 
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for relief due to change in employee’s condition, which was 
filed within one year after decree was still pending before 
the court. Butterbaugh v. Loew’s, Inc., 168 Tenn. 284, 77 
S.W.2d 644, 1934 Tenn. LEXIS 54, 96 A.L.R. 973 (1935). 

T.C.A. § 50-6-231 is not applicable to an award for 
temporary total disability payments since the term “award” 
means the judgment of a court and there can be no award 
for temporary total disability payments to be paid periodi- 
cally. Prince v. Sentry Ins. Co., 908 S.W.2d 937, 1995 Tenn. 
LEXIS 655 (Tenn. Special Workers’ Comp. App. Panel 
1995). 


2. Effect of Other Sections. 

The operation of this section was not affected by the 
amendment to § 50-6-207, changing the rate of compen- 
sation for temporary total disability, since the amendment 
does not operate retroactively. Cates v. T.I.M.E., DC, Inc., 
513 $.W.2d 508, 1974 Tenn. LEXIS 464 (Tenn. 1974). 

T.C.A. § 50-6-241(a)(2) controls over the provisions of 
T.C.A. § 50-6-231 to the extent that the two statutes 
conflict; a petition under T.C.A. § 50-6-241(a)(2) to enlarge 
a previous award of compensation is not prohibited in a 
case where the original workers’ compensation award 
sought to be enlarged was paid in lump sum. Brewer v. 
Lincoln Brass Works, Inc., 991 S.W.2d 226, 1999 Tenn. 
LEXIS 224 (Tenn. 1999), rehearing denied, Brewer v. 
Lincoln Brass Works, — S.W.3d —, 1999 Tenn. LEXIS 299 
(Tenn. June 14, 1999). 

Pursuant to T.C.A. § 50-6-241(a)(2), a trial court may 
reconsider and enlarge a lump sum award paid pursuant to 
T.C.A. § 50-6-231. Niziol v. Lockheed Martin Energy Sys., 
Inc., 8 S$.W.3d 622, 1999 Tenn. LEXIS 599 (Tenn. 1999). 


3. —Partial Repeal. 

The provisions of § 50-6-206, as amended in 1947, 
providing for the setting aside of settlement agreements, 
repeals by implication the first part of this section providing 
that lump sum payments shall be final. Bledsoe County 
Highway Dep’t v. Pendergrass, 205 Tenn. 697, 330 S.W.2d 
313, 1959 Tenn. LEXIS 410 (1959). 

Provision that all lump sum payments of workers’ 
compensation are final was repealed by implication only to 
the extent that it conflicted with a provision of § 50-6-206 
allowing a lump sum settlement to be set aside where it 
appears that the settlement does not secure to the 
employee in a substantial manner the benefits of the 
Workers’ Compensation Law and where application to the 
trial court is made within 30 days after receipt by the 
division of workers’ compensation of the papers in the case. 
Reams v. Trostel Mechanical Industries, Inc., 522 S.W.2d 
170, 1975 Tenn. LEXIS 721 (Tenn. 1975); Nails v. Aetna Ins. 
Co., 834 S.W.2d 289, 1992 Tenn. LEXIS 413 (Tenn. 1992). 


4. Meaning of Terms. 

The phrase “at any time” as used in this section means 
at any time while the jurisdiction of the court decreeing the 
original award continues, and that jurisdiction expires when 
the case is finally disposed of by discharge of all obligations 
adjudged by the original decree. Nelson v. Cambria Coal 
Co., 178 Tenn. 389, 158 S.W.2d 717, 1941 Tenn. LEXIS 70, 
165 A.L.R. 1 (1942), rehearing denied, 178 Tenn. 389, 160 
S.W.2d 412, 165 A.L.R. 1 (1942). 

The word “modified” as used in this section has reference 
to decree awarding the compensation and it is within the life 
of this decree that modification can be made either on the 
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behalf of the petitioner or the defendant, and the decree 
expends its force at the end of the award made by it. Nelson 
v. Cambria Coal Co., 178 Tenn. 389, 158 S.W.2d 717, 1941 
Tenn. LEXIS 70, 165 A.L.R. 1 (1942), rehearing denied, 178 
Tenn. 389, 160 S.W.2d 412, 165 A.L.R. 1 (1942). 


5. Right of Modification. 

The remedy is to be restricted to the determination of 
whether or not there has been an increase or decrease of 
incapacity due solely to the injury effective since the date of 
the original award. Hartford Hosiery Mills v. Jernigan, 149 
Tenn. 241, 259 S.W. 546, 1923 Tenn. LEXIS 96 (1924): 
Crane Enamelware Co. v. Dotson, 159 Tenn. 561, 20 
S.W.2d 1045, 1929 Tenn. LEXIS 10 (1929). 

Where evidence was conflicting but material evidence 
showed no decrease or material change of employee’s 
condition, circuit court properly dismissed employee’s peti- 
tion for modification. Hartford Hosiery Mills v. Jernigan, 149 
Tenn. 241, 259 S.W. 546, 1923 Tenn. LEXIS 96 (1924). 

A showing of income or earning capacity by the use of 
other faculties, or members of the body, will not reduce the 
grade of injury of the affected members or faculties or the 
compensation provided. Crane Enamelware Co. v. Dotson, 
159 Tenn. 561, 20 S.W.2d 1045, 1929 Tenn. LEXIS 10 
(1929). 

A satisfactory showing of an increase in incapacity since 
the determination of the original action is an absolute 
essential to the right to have an additional award under this 
section. Hay v. Woosley, 175 Tenn. 475, 135 S.W.2d 933, 
1939 Tenn. LEXIS 64 (1940). 

A final judgment in a compensation case is final as in any 
other case unless the petitioner is seeking to reopen the 
case and bring himself within the terms of this section. Hay 
v. Woosley, 175 Tenn. 475, 1385 S.W.2d 933, 1939 Tenn. 
LEXIS 64 (1940); Nelson v. Cambria Coal Co., 178 Tenn. 
389, 158 S.W.2d 717, 1941 Tenn. LEXIS 70, 165 A.L.R. 1 
(1942), rehearing denied, 178 Tenn. 389, 160 S.W.2d 412, 
165 A.L.R. 1 (1942); General Shale Products Corp. v. 
Reese, 35 Tenn. App. 423, 245 S.W.2d 788, 1951 Tenn. 
App. LEXIS 83 (Tenn. Ct. App. 1951). 

Fact that injured employee, subsequent to injury, had 
obtained temporary and unusual employment at greater 
wages than he received prior to injury, did not entitle 
insurance carrier to a modification of an award for total 
permanent disability, where it was not questioned that there 
was no decrease in the incapacity of employee, due solely 
to the injury, since the award was made. Fidelity & Casualty 
Co. v. Long, 181 Tenn. 190, 180 S.W.2d 889, 1944 Tenn. 
LEXIS 360 (1944). 

Where employee recovered against third party tort- 
feasor, and amount of recovery was credited to the 
employer against liability to the employee with the remain- 
der of the amount under the compensation statute to be 
paid in weekly installments, action of chancellor in refusing 
to defer installment payments until the amount of weekly 
credits which would have accrued amounted to the net 
credit from the tort-feasor was improper as amounting to 
payment of double benefits and depriving employer of 
benefit under this section to have decree modified upon 
decrease of disability. Reece v. York, 199 Tenn. 592, 288 
S.W.2d 448, 1956 Tenn. LEXIS 358 (1956). 

This section permits modification of award only while 
jurisdiction of the court over the case continues, and such 
jurisdiction no longer exists when all payments provided for 
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in original award have been made. American Snuff Co. v. 
Helms, 201 Tenn. 622, 301 S.W.2d 348, 1957 Tenn. LEXIS 
342 (1957). 

In action to increase amount of previous compensation 
award, trial judge was not authorized to correct mistakes in 
conclusions of fact drawn from evidence as to extent of 
disability which was considered at original hearing. R. J. 
Reynolds Tobacco Co. v. Rollins, 203 Tenn. 565, 315 
S.W.2d 1, 1958 Tenn. LEXIS 332 (1958). 

The only type of judgment or award in a compensation 
case that may be reopened or modified is an award that is 
payable periodically for more than six months after date of 
the award. Leaver v. Rudy Sausage Co., 206 Tenn. 313, 
333 S.W.2d 555, 1960 Tenn. LEXIS 366 (1960). 

Under this section the sole question for determination by 
the trier of facts is whether or not there has been an 
increase or decrease of the incapacity due solely to the 
injury effective since the date of the original award. Dingus 
v. Holston Defense Corp., 211 Tenn. 20, 362 S.W.2d 249, 
1962 Tenn. LEXIS 334 (1962). 

Where proof in original proceeding and proof upon 
petition to reopen case and increase award were nearly 
identical, increase in award from 50 percent to 75 percent 
permanent disability to body as a whole was improper even 
though there was testimony by petitioner and physicians at 
first hearing that petitioner was totally and permanently 
disabled and testimony at hearing upon petition to reopen 
was to the effect that his condition was the same. Dingus v. 
Holston Defense Corp., 211 Tenn. 20, 362 S.W.2d 249, 
1962 Tenn. LEXIS 334 (1962). 

Testimony of physicians that plaintiff was now totally 
disabled viewed in light of court’s finding of 50 percent 
disability in 1958 was sufficient to show that there had been 
an increase in plaintiffs incapacity since date of original 
award and thus plaintiff was granted an additional award of 
compensation benefits. Mitchell v. United States Fidelity & 
Guaranty Co., 206 F. Supp. 489, 1962 U.S. Dist. LEXIS 
3764 (E.D. Tenn. 1962). 

It is incumbent upon petitioner to prove by competent 
evidence not only that there is an increase in incapacity but 
also that such increase was due solely to the original injury. 
Magnavox Co. of Tennessee v. Shepherd, 214 Tenn. 321, 
379 S.W.2d 791, 1964 Tenn. LEXIS 480 (1964). 

Lay testimony of employee and husband was not 
sufficient to establish that increased incapacity of employee 
resulted solely from original injury. Magnavox Co. of 
Tennessee v. Shepherd, 214 Tenn. 321, 379 S.W.2d 791, 
1964 Tenn. LEXIS 480 (1964). 

Where lump sum settlement entered into pursuant to 
§ 50-6-206 was silent as to nature, extent and permanence 
of the disability being compensated and agreement was 
devoid of any criteria by which fairness of settlement could 
be judged, settlement could be modified even though this 
section provided that lump sum payments are final and 
petition was not filed until after the expiration of the 30 day 
period for modification provided by § 50-6-206. Lindsey v. 
Hunt, 215 Tenn. 406, 384 S.W.2d 441, 1964 Tenn. LEXIS 
527 (1964), rehearing denied, Lindsey v. Hunt, 215 Tenn. 
406, 387 S.W.2d 344, 1965 Tenn. LEXIS 505 (1964), 
overruled, Betts v. Tom Wade Gin, 810 S.W.2d 140, 1991 
Tenn. LEXIS 174 (Tenn. 1991). 

Employee was not entitled to reopening of case and 
modification of award where rights had been judicially 
determined and no award was periodically payable for more 
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than six months. Hughes v. Globe Co., 224 Tenn. 208, 452 
S.W.2d 859, 1970 Tenn. LEXIS 316 (1970). 

The only types of awards in compensation cases that 
may be reopened and modified are court approved settle- 
ments, even though they may provide for lump sum 
payment, or awards payable periodically for more than six 
months. Hughes v. Globe Co., 224 Tenn. 208, 452 S.W.2d 
859, 1970 Tenn. LEXIS 316 (1970). 

This is the only provision of the law for reopening of a 
compensation case and a modification of the award. 
Hughes v. Globe Co., 224 Tenn. 208, 452 S.W.2d 859, 1970 
Tenn. LEXIS 316 (1970). 

Notation on final compensation check indicating that 
compensation was for period extending beyond date em- 
ployee filed petition for increase in benefits did not estop 
employer from raising issue that petition was filed after final 
payment had been made and judgment had become final 
where court records were equally accessible to both parties. 
Escue v. Lux Time Div., 225 Tenn. 533, 472 S.W.2d 228, 
1971 Tenn. LEXIS 321 (1971). 

Petition for modification is required to be filed within the 
time weekly payments are being made since after all 
payments are made the judgment is discharged and the 
court lacks jurisdiction. Escue v. Lux Time Div., 225 Tenn. 
533, 472 S.W.2d 228, 1971 Tenn. LEXIS 321 (1971). 

In hearing on petition to change finding of 75 percent 
permanent partial disability to permanent total disability, 
where there was sufficient evidence to show change in 
condition, chancellor was entitled to conclude that the 
employee’s disability had increased, notwithstanding a 
thoracic surgeon’s opinion evidence at both hearings that 
the employee was permanently disabled. Royal Indem. Co. 
v. Futtrell, 585 S.W.2d 583, 1979 Tenn. LEXIS 479 (Tenn. 
1979). 


6. Rate of Compensation after Modification. 

Where worker petitioned for change in degree of disabil- 
ity, the chancellor in his new decree should have applied the 
rate of compensation in effect at the time of the worker's 
partial or total incapacity for work due to coal worker's 
pneumoconiosis, rather than the rate of compensation 
which was thereafter enacted and in effect at the time of tne 
last hearing. Royal Indem. Co. v. Futtrell, 585 S.W.2d 583, 
1979 Tenn. LEXIS 479 (Tenn. 1979). 


7. Original Decree Allowing Subsequent Modification. 

Where decree approving settlement for injured eye 
stated that if disability increased that a claim for additional 
compensation could be filed, a claim filed eight years 
thereafter for additional compensation due to increased 
disability was not barred. Phillips v. Memphis Furniture Mfg. 
Co., 168 Tenn. 481, 79 S.W.2d 576, 1934 Tenn. LEXIS 80 
(1935). 


8. Awards Not Subject to Modification. 

Where award for less than six months’ disability included 
allowance for disability thereafter, it was final and not 
subject to modification. McCaslin v. Heath, 157 Tenn. 380, 
8 S.W.2d 362, 1928 Tenn. LEXIS 202 (1928). 

Where a decree was entered by consent of the parties 
and no mistake was made in entering the decree, such 
decree could not be modified at a subsequent term on 
ground that the amount of the award was erroneous and 
excessive. College Coal Mining Co. v. Smith, 160 Tenn. 93, 
21 S.W.2d 1038, 1929 Tenn. LEXIS 78 (1929), overruled in 
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part, Brown v. Consolidation Coal Co., 518 S.W.2d 234, 
1974 Tenn. LEXIS 433 (Tenn. 1974). 

In a compensation proceeding by dependent of the 
decedent who was accidentally killed in the course of his 
employment, where the court decreed that the amount to be 
paid was not to exceed $5,000, and was to be an 
acquittance of all claims for compensation because of the 
decedent's death, although the decree was entered in 
misapprehension of the law and the limit fixed on the 
amount recoverable, yet such decree was final, where no 
application was made to correct the alleged mistake as to 
the amount of decree, for more than five years after its 
rendition and entry, the decree became binding on the 
parties, although the amount adjudicated was too small. 
Shockley v. Morristown Produce & Ice Co., 171 Tenn. 591, 
106 S.W.2d 562, 1937 Tenn. LEXIS 141 (1937), overruled 
in part, Brown v. Consolidation Coal Co., 518 S.W.2d 234, 
1974 Tenn. LEXIS 433 (Tenn. 1974). 

An original award originally payable periodically for more 
than six months but settled in a lump sum payment at the 
conclusion of the original litigation was not later subject to 
modification under this section. Hay v. Woosley, 175 Tenn. 
475, 135 S.W.2d 933, 1939 Tenn. LEXIS 64 (1940). 

Employee’s attempt to set aside a lump sum settlement 
for workers’ compensation approved by court decree was 
prohibited where the decree which employee sought to 
modify was not an award payable periodically for more than 
six months. Reams v. Trostel Mechanical Industries, Inc., 
522 $.W.2d 170, 1975 Tenn. LEXIS 721 (Tenn. 1975). 

Modification of a final judgment so as to award a second 
period of temporary total disability was not authorized since 
there had been an adjudication of the time for which the 
Claimant was entitled to such disability and there was no 
subsequent anatomical change adversely affecting the 
claimant and no new disability was discovered. Prince v. 
Sentry Ins. Co., 908 S.W.2d 937, 1995 Tenn. LEXIS 655 
(Tenn. Special Workers’ Comp. App. Panel 1995). 


9. Satisfaction of Award — Effect. 

Application for modification of an award in a compensa- 
tion case under this section must be made while the 
jurisdiction of the court over the case continues, and such 
jurisdiction no longer exists when and after all periodic or 
other payments provided in the original award have been 
made and the judgment fully discharged. Nelson v. Cambria 
Coal Co., 178 Tenn. 389, 158 S.W.2d 717, 1941 Tenn. 
LEXIS 70, 165 A.L.R. 1 (1942), rehearing denied, 178 Tenn. 
389, 160 S.W.2d 412, 165 A.L.R. 1 (1942). 


Collateral References. 
Workers’ compensation: Reopening lump-sum compen- 
sation payment. 26 A.L.R.5th 127. 
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Award of 35 percent permanent partial disability award to 
the employee’s body as a whole in a workers’ compensa- 
tion action was improper because the employee was 
precluded by the prior settlement from recovering additional 
benefits. Wilhelm v. Krogers, 235 S.W.3d 122, 2007 Tenn. 
LEXIS 743 (Tenn. Aug. 17, 2007). 


10. Settlement Not According to Terms of Statute. 
The employer and employee cannot make a settlement 
except upon statutory terms, and a settlement which was 
made before the matter was presented to the court and 
entered, as an agreed order, did not bar a petition for 
modification under this section, even though the order 
recited that the judgment entered in the case had been paid 
in full. Ledford v. Johnson City Foundry & Machine Co., 169 
Tenn. 430, 88 S.W.2d 804, 1935 Tenn. LEXIS 66 (1935). 


11. Proceeding to Set Aside Settlement for Fraud. 

A proceeding by petition for writ of error coram nobis, 
which undertakes to set aside for fraud a lump sum 
settlement under the Workers’ Compensation Law, is an 
equitable proceeding in a law court, and therefore a 
discretionary appeal is permitted under § 27-3-105 (re- 
pealed; see T.R.A.P. 9). Beard v. Standard Coosa Thatcher 
Co., 188 Tenn. 14, 216 S.W.2d 706, 1948 Tenn. LEXIS 487 
(1948). 


12. Injury Not Covered by Settlement. 

In compensation proceeding for permanent and total 
disability for silicosis, plea in bar that employee had 
previously accepted lump sum settlement for temporary 
total and permanent partial disability based on chest injury 
was erroneously sustained by trial court where plea did not 
set out that settlement covered silicosis or other occupa- 
tional disease. Layne v. Tennessee Consol. Coal Co., 206 
Tenn. 675, 337 S.W.2d 237, 1960 Tenn. LEXIS 417 (1959). 


13. Relief from Final Judgment. 

In a workers’ compensation case, post-trial increase in 
disability did not constitute a reason justifying relief from a 
final lump-sum judgment under Tenn.R.Civ.P. 60.02(5). 
Underwood v. Zurich Ins. Co., 854 S.W.2d 94, 1993 Tenn. 
LEXIS 185, 26 A.L.R.5th 820, 5 A.L.R. 2208 (Tenn. 1993). 

When a party agrees to settle a workers’ compensation 
Claim, and the trial court approves the settlement, the 
settling party is generally not entitled to relief pursuant to 
Tenn. R. Civ. P. 60.02(5). Federated Ins. Co. v. Lethcoe, 18 
S.W.3d 621, 2000 Tenn. LEXIS 158 (Tenn. 2000). 


50-6-232. Present value of future installments — Deposit in trust 
releasing employer — Trustee to make payments. [Appli- 
cable to injuries occurring on and after July 1, 2014.] 


(a) Any time after the amount of any award has been agreed upon by the 
parties, or found and ordered by the court, a sum of all future installments of 
compensation may, where death or the nature of the injury renders the amount 
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of future payments certain, by leave of court, be paid by the employer to any 
savings bank or trust company of this state to be approved and designated by 
the court, and the sum, together with all interest on the sum, shall be held in 
trust for the employee or the dependents of the employee who shall have no 
further recourse against the employer. 

(b) The payment of the sum by the employer evidenced by the receipts of the 
trustee, which shall be filed with the division, shall constitute satisfaction of 
the award by the employer. 

(c) Payments from the fund shall be made by the trustee in the same 
amounts and at the same time as are required of the employer until the fund 
interest is exhausted. 

(d) In the appointment of the trustee, preference shall be given, in the 
discretion of the court of workers’ compensation claims, to the choice of the 
injured employee or the dependent of the deceased employee, as the case may 
be. 


History. 

Acts 1919, ch. 123, § 39; impl. am. Acts 1923, 
ch. 7, §§ 55, 56; Shan. Supp., § 3608a189; Code 
1932, § 6898; Acts 1971, ch. 300, § 3; impl. am. 
Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50- 
1026; Acts 1985, ch. 393, § 21; 2013, ch. 289, 
§§ 71, 72. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended subsections (b) and (d), 
shall be known and may be cited as the “Work- 
ers’ Compensation Reform Act of 2013.” 


Amendments. 
The 2013 amendment, effective July 1, 2014, 
rewrote (b) which read: “The payment of the 


sum by the employer evidenced by the receipts 
in duplicate of the trustee, one (1) of which 
shall be filed with the division of workers’ 
compensation, and the other filed with the clerk 
of the circuit court, shall operate as a satisfac- 
tion of the award as to the employer.”; and 
substituted “court of workers’ compensation 
claims” for “court” in (d). 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 20138. 


50-6-232. Present value of future installments — Deposit in trust releasing employer — 
Trustee to make payments. [Applicable to injuries occurring prior to July 1, 


2014.] 


(a) Any time after the amount of any award has been agreed upon by the parties, or found and 
ordered by the court, a sum of all future installments of compensation may, where death or the 
nature of the injury renders the amount of future payments certain, by leave of court, be paid by 
the employer to any savings bank or trust company of this state to be approved and designated 
by the court, and the sum, together with all interest on the sum, shall be held in trust for the 
employee or the dependents of the employee who shall have no further recourse against the 
employer. 

(b) The payment of the sum by the employer evidenced by the receipts in duplicate of the 
trustee, one (1) of which shall be filed with the division of workers’ compensation, and the other 
filed with the clerk of the circuit court, shall operate as a satisfaction of the award as to the 
employer. 

(c) Payments from the fund shall be made by the trustee in the same amounts and at the same 
time as are required of the employer until the fund interest is exhausted. 

(d) In the appointment of the trustee, preference shall be given, in the discretion of the court, 
to the choice of the injured employee or the dependent of the deceased employee, as the case may 
be. 
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History. 
Acts 1919, ch. 123, § 39; impl. am. Acts 1923, ch. 7, 
§§ 55, 56; Shan. Supp., § 3608a189; Code 1932, § 6893; 


Acts 1971, ch. 300, § 3; impl. am. Acts 1980, ch. 534, § 1; 
T.C.A. (orig. ed.), § 50-1026; Acts 1985, ch. 393, § 21. 


NOTES TO DECISIONS 


1. Agreement to Lump Sum Payments. 

Payments can be commuted as provided in § 50-6-209 
only on agreement between the employer and employee, 
which is the basis of the court’s consent and the court does 
not have the power to take arbitrary or initiatory action. 


American Zinc Co. v. Lusk, 148 Tenn. 220, 255 S.W. 39, 
1923 Tenn. LEXIS 10 (1923); Knoxville Knitting Mills Co. v. 
Galyon, 148 Tenn. 228, 255 S.W. 41, 1923 Tenn. LEXIS 11, 
30 A.L.R. 976 (1923). 


50-6-233. Enforcement powers of administrator — Referral of voca- 
tional rehabilitation cases — Promulgation of rules and 
regulations to implement chapter. [Applicable to injuries 
occurring on and after July 1, 2014.] 


(a)(1) There is conferred upon the administrator the power to enforce this 
chapter that relate to the assurance of payments of the awards under this 
chapter. 

(2) In no event shall the division of workers’ compensation charge a fee or 
impose a cost for any necessary or required forms needed to process a 
workers’ compensation claim. 

(b) The administrator shall cause the division of workers’ compensation to 
refer all feasible cases for vocational rehabilitation to the department of 
education. 

(c) In addition to the rulemaking authority granted in § 50-6-118, and 
subsection (a), the administrator or the commissioner of commerce and 
insurance, as appropriate, may promulgate rules and regulations implement- 
ing this chapter. The rules and regulations shall be promulgated pursuant to 


the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 

Acts 1919, ch. 123, § 46; impl. am. Acts 1923, 
ch. 7, §§ 2, 50; Shan. Supp., § 3608a196; Code 
1932, § 6900; Acts 1941, ch. 90, § 12; C. Supp. 
1950, § 6900; Acts 1972, ch. 699, § 5; impl. am. 
Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50- 
1028; Acts 1983, ch. 215, § 3; 1992, ch. 900, 
§ 3; 1999, ch. 242, § 2; 1999, ch. 265, § 3; 1999, 
ch. 520, § 41, 2006, ch. 687, § 1; 2013, ch. 289, 
§ 73. 


Compiler’s Notes. 

Acts 20138, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
by ch. 289 rewrote the section which read: 
“(a)(1) There is conferred upon the commis- 
sioner the power to enforce the provisions of 
this chapter that relate to the assurance of 
payments of the awards under this chapter. 

“(2) The commissioner has the power, subject 
to the approval of the governor, to employ 


clerical assistance the commissioner deems 
necessary and fix the compensation of the per- 
son or persons so employed. 

“(3) The commissioner may make rules and 
regulations not inconsistent with this law for 
the purpose of discharging the commissioner’s 
duties under the provisions of this chapter. 

“(4) The commissioner may provide forms for 
the use of employers and other literature that 
may be necessary and shall furnish to any 
employee or employer literature and blank 
forms that the commissioner deems requisite to 
facilitate or promote the efficient administra- 
tion of this chapter. 

“(5) In no event shall the division of workers’ 
compensation charge a fee or impose a cost for 
any necessary or required forms needed to 
process a workers’ compensation claim. 

“(6) The commissioner shall modify Form # 
C32 to include a location for a health care 
provider to indicate temporary total disability 
and the point at which the employee reached 
maximum medical improvement. 

“(b) The commissioner shall cause the divi- 
sion of workers’ compensation to refer all fea- 
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sible cases for vocational rehabilitation to the 
department of education. 

“(c) In addition to the rulemaking authority 
granted in § 50-6-118, and subsection (a) of 
this section, the commissioner or the commis- 
sioner of commerce and insurance, as appropri- 
ate, may promulgate rules and regulations 
implementing this chapter. The rules and regu- 
lations shall be promulgated pursuant to the 
Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5. The commissioner’s 
rules and regulations shall include, but not be 
limited to, the rules and regulations: 

“(1) Establishing minimum qualifications 
and training for workers’ compensation special- 
ists; 

“(2) Establishing procedures for benefit re- 
view conferences including the time within 
which all conferences must be held and the 
times within which copies of reports and agree- 
ments must be filed with the commissioner. The 
rules shall prescribe a mechanism by which 
written notice of all conferences, copies of 
agreements, and copies of reports shall be pro- 
vided to the insurer, the employee, the em- 
ployer, and any party to a claim. The rules shall 
provide guidelines relating to claims that do 
not require a benefit review conference; 

“(3) To provide a civil penalty for parties to a 
claim who fail to attend a properly scheduled 
and noticed conference; 

“(4) To provide a procedure to withhold pay- 
ment from a health care provider for over- 
utilization of medical care or services or for 
ordering inappropriate medical care or ser- 
vices; 

“(5) To provide an appeal procedure for a 
health care provider who has had payment 
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withheld for over-utilization of medical care or 
services; 

“(6) To provide a system of case management 
to coordinate the medical care services pro- 
vided to employees claiming benefits under this 
chapter. The rules and regulations shall estab- 
lish a threshold of medical expenses and ser- 
vices or other appropriate point over which all 
cases will be subject to case management; 

“(7) To ensure health care providers’ compli- 
ance with § 50-6-204(a)(4), and rules and regu- 
lations to provide an appeal procedure for a 
health care provider who has had payment 
withheld for charging amounts found to be 
excessive; provided, that no rule promulgated 
pursuant to this subdivision (c)(7) shall be filed 
with the secretary of state after approval by the 
attorney general and reporter, pursuant to 
§§ 4-5-207 and 4-5-211, unless also approved 
by the medical care and cost containment com- 
mittee established by § 50-6-125; and 

“(8) To establish a civil penalty, to be assessed 
at the discretion of the commissioner, against a 
provider who has, after proper notification and 
appropriate time to respond, refused to make 
repayment to a payor for a payment that ex- 
ceeds the medical fee schedule after exhausting 
all appeals. Under no circumstances shall a 
provider be assessed a civil penalty solely for 
receiving payment from a payor that exceeds 
the medical fee schedule.” 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 20138. 


50-6-233. Enforcement power of commissioner — Referral of vocational rehabilitation cases 
— Promulgation of rules and regulations to implement chapter. [Applicable 
to injuries occurring prior to July 1, 2014.] 


(a)(1) There is conferred upon the commissioner the power to enforce this chapter that relate 
to the assurance of payments of the awards under this chapter. 

(2) The commissioner has the power, subject to the approval of the governor, to employ 
Clerical assistance the commissioner deems necessary and fix the compensation of the person 


Or persons so employed. 


(3) The commissioner may make rules and regulations not inconsistent with this law for the 
purpose of discharging the commissioner's duties under this chapter. 

(4) The commissioner may provide forms for the use of employers and other literature that 
may be necessary and shall furnish to any employee or employer literature and blank forms that 
the commissioner deems requisite to facilitate or promote the efficient administration of this 


chapter. 


(5) In no event shall the division of workers’ compensation charge a fee or impose a cost for 
any necessary or required forms needed to process a workers’ compensation claim. 
(6) The commissioner shall modify Form # C32 to include a location for a health care provider 
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to indicate temporary total disability and the point at which the employee reached maximum 

medical improvement. 

(b) The commissioner shall cause the division of workers’ compensation to refer all feasible 
cases for vocational rehabilitation to the department of education. 

(c) In addition to the rulemaking authority granted in § 50-6-118, and subsection (a), the 
commissioner or the commissioner of commerce and insurance, as appropriate, may promulgate 
rules and regulations implementing this chapter. The rules and regulations shall be promulgated 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. The 
commissioner's rules and regulations shall include, but not be limited to, the rules and regulations: 

(1) Establishing minimum qualifications and training for workers’ compensation specialists; 

(2) Establishing procedures for benefit review conferences including the time within which all 
conferences must be held and the times within which copies of reports and agreements must 
be filed with the commissioner. The rules shall prescribe a mechanism by which written notice 
of all conferences, copies of agreements, and copies of reports shall be provided to the insurer, 
the employee, the employer, and any party to a claim. The rules shall provide guidelines relating 
to claims that do not require a benefit review conference; 

(3) To provide a civil penalty for parties to a claim who fail to attend a properly scheduled and 
noticed conference; 

(4) To provide a procedure to withhold payment from a health care provider for over-utilization 
of medical care or services or for ordering inappropriate medical care or services; 

(5) To provide an appeal procedure for a health care provider who has had payment withheld 
for over-utilization of medical care or services; 

(6) To provide a system of case management to coordinate the medical care services 
provided to employees claiming benefits under this chapter. The rules and regulations shall 
establish a threshold of medical expenses and services or other appropriate point over which all 
cases will be subject to case management; 

(7) To ensure health care providers’ compliance with § 50-6-204(a)(4), and rules and 
regulations to provide an appeal procedure for a health care provider who has had payment 
withheld for charging amounts found to be excessive; provided, that no rule promulgated 
pursuant to this subdivision (c)(7) shall be filed with the secretary of state after approval by the 
attorney general and reporter, pursuant to §§ 4-5-207 and 4-5-211, unless also approved by the 
medical care and cost containment committee established by § 50-6-125; and 

(8) To establish a civil penalty, to be assessed at the discretion of the commissioner, against 
a provider who has, after proper notification and appropriate time to respond, refused to make 
repayment to a payor for a payment that exceeds the medical fee schedule after exhausting all 
appeals. Under no circumstances shall a provider be assessed a civil penalty solely for receiving 
payment from a payor that exceeds the medical fee schedule. 


History. Cross-References. 

Acts 1919, ch. 123, § 46; impl. am. Acts 1923, ch. 7, Establishment and collection of penalties, § 50-6-118. 
§§ 2, 50; Shan. Supp., § 36084196; Code 1932, § 6900; Inapplicability to claims filed against state, § 9-8-307. 
Acts 1941, ch. 90, § 12; C. Supp. 1950, § 6900; Acts 1972, Information awareness program, § 50-6-119. 


ch. 699, § 5; impl. am. Acts 1980, ch. 534, § 1; T.C.A. 

(orig. ed.), § 50-1028; Acts 1983, ch. 215, § 3; 1992, ch. | Law Reviews. 

900, § 3; 1999, ch. 242, § 2; 1999, ch. 265, § 3; 1999, ch. Selected Tennessee Legislation of 1983 (N. L. Resener, 
520, § 41, 2006, ch. 687, § 1. J. A. Whitson, K. J. Miller), 50 Tenn. L. Rev. 785 (1983). 


NOTES TO DECISIONS 


1. Force of Regulations. seeking workers’ compensation benefits was two minutes 
When the time stamp on an employee’s complaint — earlier than the time stamp on a benefit review conference 


50-6-234 


report (report), a trial court had no jurisdiction to consider 
the complaint because (1) T.C.A. § 50-6-225(a)(2)(A) re- 
quired the parties to exhaust the benefit review process 
before seeking judicial review, (2) while the statute did not 
state exactly when a benefit review conference was 
deemed exhausted, Tenn. Comp. R. & Regs. 0800-2-5-.09 
stated the date and time noted on the report determined 
when that process was exhausted, (3) this regulation had 
the force of law, since the legislature authorized the division 
of workers’ compensation to create a benefit review con- 
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ference process in T.C.A. § 50-6-233(a)(3) and (c)(2), and 
(4) extrinsic evidence could not be used to impeach the time 
stamp on the complaint, absent fraud, inevitable accident, 
or surprise, which were not shown, as that time stamp was 
unambiguous, so the complaint was filed before the time 
noted on the report, and, as a result, the complaint did not 
invoke the trial court’s jurisdiction. Word v. Metro Air Servs., 
377 S.W.3d 671, 2012 Tenn. LEXIS 510 (Tenn. Aug. 21, 
2012). 


50-6-234. Discontinuance or change in temporary disability benefits 
by employer — Resumption or increase of benefits. [Appli- 
cable to injuries occurring on and after July 1, 2014.] 


(a) In any case when the employer has commenced paying temporary 
disability benefits to the employee and has then stopped or changed the 
benefits for any cause other than failure of an employee to submit to employer 
requests for reasonable medical examinations by the treating physician or 
final settlement, the employee may request the assistance of a workers’ 
compensation mediator who shall mediate the dispute, in accordance with 
§ 50-6-236. If the dispute is not resolved by agreement, the parties may submit 
the dispute to a workers’ compensation judge for resolution after the workers’ 
compensation mediator has issued a dispute certification notice in accordance 
with § 50-6-236. 

(b) After temporary disability payments have commenced, when the injured 
employee reaches maximum medical improvement and the compensability of 
the injury has not been contested by the employer, then payments shall 
continue until the injured employee accepts or rejects a job offered by any 
employer at a wage equal to or greater than the employee’s pre-injury wage, if 
the employee is able to perform the duties of the position within any 
restrictions placed on the employee by the physician selected pursuant to 
§ 50-6-204. In no case may temporary payments pursuant to this subsection 
(b) exceed the lesser of sixty (60) days or the value of the employee’s permanent 
partial disability award calculated solely upon the medical impairment; 
provided, that these limits may be exceeded if agreed to by all parties. The 
amount of the payment shall be credited against any permanent award. For 
purposes of this subsection (b), the determination of attainment of maximum 
medical improvement and the employee’s medical impairment shall be made 
by the physician selected in accordance with § 50-6-204. Nothing in this 
subsection (b) shall require an employer to return any employee to work. 


History. 
Acts 1990, ch. 656, § 1; 1996, ch. 944, § 21; 
2006, ch. 1014, § 4; 2018, ch. 289, § 74. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 


known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote the section which read: “(a) In any case 
where the employer has commenced paying 
temporary disability benefits to the employee 
and has then stopped or changed the benefits 
for any cause other than failure of an employee 
to submit to employer requests for reasonable 
medical examinations by the treating physician 
or final settlement, the employee may petition a 
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court of proper jurisdiction to order that the 
employer show good cause why the temporary 
benefits should not be resumed or increased. 

“(b) Upon a hearing, the court is authorized 
to award the resumption or increase of the 
benefits to the employee from the employer. 

“(c) The hearing shall be held within twenty 
(20) days after the petition is filed. 

“(d) After temporary disability payments 
have commenced, when the injured employee 
reaches maximum medical improvement, a per- 
manent impairment rating is given and the 
compensability of the injury has not been con- 
tested by the employer, then payments shall 
continue until the earlier of the following 
events: the injured employee accepts or rejects 
a job offered by the employer at a wage equal to 
or greater than the employee’s pre-injury wage, 
if the employee is able to perform the duties of 
the position within any restrictions placed on 
the employee by the physician selected pursu- 
ant to § 50-6-204; or a benefit review confer- 
ence is held and the report is filed pursuant to 
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§ 50-6-240. In no case may temporary pay- 
ments pursuant to this subsection (d) exceed 
the lesser of sixty (60) days or the value of the 
employee’s permanent partial disability award 
calculated solely upon the medical impairment; 
provided, that these limits may be exceeded if 
agreed to by all parties. The amount of the 
payment shall be credited against any perma- 
nent award. For purposes of this subsection (d), 
the determination of attainment of maximum 
medical improvement and the employee’s medi- 
cal impairment shall be made by the physician 
selected in accordance with § 50-6-204. Noth- 
ing in this subsection (d) shall require an em- 
ployer to return any employee to work.” 


Effective Dates. 

Acts 20138, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


50-6-234. Discontinuance or change in temporary disability benefits by employer — 
Resumption or increase of benefits. [Applicable to injuries occurring prior to 
July 1, 2014.] 


(a) In any case where the employer has commenced paying temporary disability benefits to the 
employee and has then stopped or changed the benefits for any cause other than failure of an 
employee to submit to employer requests for reasonable medical examinations by the treating 
physician or final settlement, the employee may petition a court of proper jurisdiction to order that 
the employer show good cause why the temporary benefits should not be resumed or increased. 

(b) Upon a hearing, the court is authorized to award the resumption or increase of the benefits 
to the employee from the employer. 

(c) The hearing shall be held within twenty (20) days after the petition is filed. 

(d) After temporary disability payments have commenced, when the injured employee reaches 
maximum medical improvement, a permanent impairment rating is given and the compensability of 
the injury has not been contested by the employer, then payments shall continue until the earlier 
of the following events: the injured employee accepts or rejects a job offered by the employer at 
a wage equal to or greater than the employee’s pre-injury wage, if the employee is able to perform 
the duties of the position within any restrictions placed on the employee by the physician selected 
pursuant to § 50-6-204; or a benefit review conference is held and the report is filed pursuant to 
§ 50-6-240. In no case may temporary payments pursuant to this subsection (d) exceed the lesser 
of sixty (60) days or the value of the employee’s permanent partial disability award calculated solely 
upon the medical impairment; provided, that these limits may be exceeded if agreed to by all 
parties. The amount of the payment shall be credited against any permanent award. For purposes 
of this subsection (d), the determination of attainment of maximum medical improvement and the 
employee’s medical impairment shall be made by the physician selected in accordance with 
§ 50-6-204. Nothing in this subsection (d) shall require an employer to return any employee to 
work. 
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History. known and may be cited as the “Workers’ Compensation 
Acts 1990, ch. 656, § 1; 1996, ch. 944, § 21; 2006, ch. | Reform Act of 1996.” 
1014, § 4. 


Cross-References. 
Compiler’s Notes. Medical attendance and hospitalization, reports, physical 
Acts 1996, ch. 944, which amended this section, is | examinations, § 50-6-204. 


50-6-235. Depositions by physicians — Written medical report — Ad- 
missibility — Schedule for charges. [Applicable to injuries 
occurring on and after July 1, 2014.] 


(a)(1) If a physician refuses to make a reasonable effort to give a deposition 
in a workers’ compensation case within ninety (90) days of receipt of notice, 
the employee may petition the court for an order requiring the physician to 
give the deposition. 

(2) If the physician does not respond to the petition in a timely fashion, 
the physician may lose the exemption from subpoena to trial established by 

§ 24-9-101. 

(b) For the purpose of subsection (a), the requirement that the physician 
make a reasonable effort to give a deposition may be presumed to be satisfied 
if the physician offers to be available to give the physician’s deposition within 
ninety (90) days’ of notice at two (2) or more reasonable places and at times 
within normal business hours, but because of scheduling difficulties on the 
part of any of the other persons who wish to be present at the deposition, the 
deposition cannot take place at either of the times and places offered by the 
physician. 

(c)(1) Any party may introduce direct testimony from a physician through a 

written medical report on a form established by the administrator. The 

administrator shall establish by rule the form for the report. All parties shall 
have the right to take the physician’s deposition on cross examination 
concerning its contents. Any written medical report sought to be introduced 
as evidence shall be signed by the physician making the report bearing an 
original signature. A reproduced medical report that is not originally signed 
is not admissible as evidence unless accompanied by an originally signed 
affidavit from the physician or the submitting attorney verifying the con- 
tents of the report. Any written medical report sought to be introduced into 

evidence shall include within the body of the report or as an attachment a 

statement of qualifications of the person making the report. The adminis- 

trator shall, by regulation, fix the fee to be charged by the physician for the 
preparation and filing of the report and fix penalties for a failure to file the 
report after a timely request for it by any interested party. 

(2) The written medical report of a treating or examining physician shall 

be admissible at any stage of a workers’ compensation claim in lieu of a 

deposition upon oral examination, if notice of intent to use the sworn 

statement is provided to the opposing party or counsel not less than twenty 

(20) days before the date of intended use. If no objection is filed within ten 

(10) days of the receipt of the notice, the sworn statement shall be admissible 

as described in this subsection (c). In the event that a party does object, then 

the objecting party shall depose the physician within a reasonable period of 
time or the objection shall be deemed to be waived. 
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(d) The medical payment committee established in § 50-6-125 shall estab- 
lish a schedule by rule for reasonable charges by physicians for preparing and 
giving depositions in workers’ compensation cases. The schedule may be 
subject to annual revision. Physicians shall not be permitted to charge more 


than the amount permitted under the schedule. The rule shall be subject to the 


approval of the administrator, including annual revisions. 


History. 

Acts 1990, ch. 656, § 2; 1992, ch. 900, § 22; 
1996, ch. 944, § 18; 1997, ch. 533, § 5; 1999, ch. 
520, § 41; 2013, ch. 289, § 75. 


Code Commission Notes. The former last 
three sentences of subsection (d), concerning 
the initial proposed rule and the review and 
comment period, were deleted as obsolete by 
the code commission in 2008. 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
in (c) substituted “administrator” for “commis- 
sioner” in the first, second and last sentences of 


(1) and in the last sentence of (d); and substi- 
tuted “medical payment committee” for “medi- 
cal care and cost containment committee” at 
the beginning of the first sentence (d). 


Effective Dates. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Cross-References. 
Deponents exempt from subpoena to trial but 
subject to subpoena to deposition, § 24-9-101. 
Medical attendance and hospitalization, re- 
ports, physical examinations, § 50-6-204. 


Section to Section References. 
This section is referred to in § 50-6-204. 


50-6-235. Depositions by physicians — Written medical report — Admissibility — Schedule 
for charges. [Applicable to injuries occurring prior to July 1, 2014.] 


(a)(1) If a physician refuses to make a reasonable effort to give a deposition in a workers’ 
compensation case within ninety (90) days of receipt of notice, the employee may petition the 
court for an order requiring the physician to give the deposition. 

(2) If the physician does not respond to the petition in a timely fashion, the physician may 

lose the exemption from subpoena to trial established by § 24-9-101. 

(b) For the purpose of subsection (a), the requirement that the physician make a reasonable 
effort to give a deposition may be presumed to be satisfied if the physician offers to be available 
to give the physician’s deposition within ninety (90) days’ of notice at two (2) or more reasonable 
places and at times within normal business hours, but because of scheduling difficulties on the part 
of any of the other persons who wish to be present at the deposition, the deposition cannot take 
place at either of the times and places offered by the physician. 

(c)(1) Any party may introduce direct testimony from a physician through a written medical 

report on a form established by the commissioner. The commissioner shall establish by rule the 

form for the report. All parties shall have the right to take the physician’s deposition on cross 
examination concerning its contents. Any written medical report sought to be introduced as 

evidence shall be signed by the physician making the report bearing an original signature. A 

reproduced medical report that is not originally signed is not admissible as evidence unless 

accompanied by an originally signed affidavit from the physician or the submitting attorney 
verifying the contents of the report. Any written medical report sought to be introduced into 
evidence shall include within the body of the report or as an attachment a statement of 
qualifications of the person making the report. The commissioner shall, by regulation, fix the fee 
to be charged by the physician for the preparation and filing of the report and fix penalties for 
a failure to file the report after a timely request for it by any interested party. 
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(2) The written medical report of a treating or examining physician shall be admissible at any 
stage of a workers’ compensation claim in lieu of a deposition upon oral examination, if notice 
of intent to use the sworn statement is provided to the opposing party or counsel not less than 
twenty (20) days before the date of intended use. If no objection is filed within ten (10) days of 
the receipt of the notice, the sworn statement shall be admissible as described in this subsection 
(c). In the event that a party does object, then the objecting party shall depose the physician 
within a reasonable period of time or the objection shall be deemed to be waived. 
(d) The medical care and cost containment committee established in § 50-6-125 shall establish 
a schedule by rule for reasonable charges by physicians for preparing and giving depositions in 
workers’ compensation cases. The schedule may be subject to annual revision. Physicians shall 
not be permitted to charge more than the amount permitted under the schedule. The rule shall be 


subject to the approval of the commissioner, including annual revisions. 


History. 
Acts 1990, ch. 656, § 2; 1992, ch. 900, § 22; 1996, ch. 
944, § 18; 1997, ch. 533, § 5; 1999, ch. 520, § 41. 


Code Commission Notes. The former last three sen- 
tences of subsection (d), concerning the initial proposed 
rule and the review and comment period, were deleted as 
obsolete by the code commission in 2008. 


Compiler’s Notes. 
Acts 1996, ch. 944, which amended this section, is 


known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 


Cross-References. 

Deponents exempt from subpoena to trial but subject to 
subpoena to deposition, § 24-9-101. 

Medical attendance and hospitalization, reports, physical 
examinations, § 50-6-204. 


NOTES TO DECISIONS 


Analysis 


1. Medical Reports. 
2. Medical Depositions. 


1. Medical Reports. 

Pursuant to T.C.A. §§ 50-6-204(f) and 50-6-235(c), the 
trial court properly admitted the report of the examining 
physician, which was paid for by the employer, in this 
workers’ compensation case. Martin v. Lear Corp., 90 
S.W.3d 626, 2002 Tenn. LEXIS 459 (Tenn. 2002). 

Although T.C.A. § 50-6-235 was not the exclusive 
means of introducing medical testimony in workers’ com- 
pensation cases, evidence still had to meet the require- 
ments of Tenn. R. Evid. 803(6) and a physician’s indepen- 
dent medical evaluation of an employee in preparation for 
trial did not meet the requirements. Arias v. Duro Std. 
Prods. Co., 303 S.W.3d 256, 2010 Tenn. LEXIS 57 (Tenn. 
Jan. 22, 2010). 


2. Medical Depositions. 
Where the employee sought workers’ compensation 


benefits for an injury she sustained while flipping a piece of 
wood, the medical evidence consisted entirely of the 
employee’s medical records as there were no depositions of 
medical experts; a local rule of the 24th Judicial District, 
which prohibited the taking of medical depositions in 
workers compensation cases absent leave of court, was 
declared invalid. Glisson v. Mohon Intl, Inc., 185 S$.W.3d 
348, 2006 Tenn. LEXIS 180 (Tenn. 2006). 

In a workers’ compensation case, an orthopaedic sur- 
geon performed an independent medical evaluation at the 
request of the employee’s attorney and the employee 
submitted those opinions to the trial court by means of a 
C-32 medical report. The employer exercised its right to 
take a deposition on cross-examination of the doctor 
pursuant to T.C.A. § 50-6-235(c)(1). Collier v. Life Care 
Ctrs. of Collegedale, — S.W.3d —, 2012 Tenn. LEXIS 736 
(Tenn. Oct. 8, 2012), affd, — S.W.3d —, 2012 Tenn. LEXIS 
737 (Tenn. Oct. 8, 2012). 


50-6-236. Workers’ compensation mediators program. [Applicable to 
injuries occurring on and after July 1, 2014.] 


(a) The administrator shall establish a workers’ compensation mediators 
program to assist injured or disabled employees, persons claiming death 
benefits, employers and other persons in protecting their rights, resolving 
disputes, and obtaining information pertinent to workers’ compensation laws 
and practices. 

(b) In accordance with rules adopted by the administrator, the mediator 
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shall conduct alternative dispute resolution and the mediator shall: 

(1) Mediate all disputes between the parties related to the resolution of a 
claim for workers’ compensation benefits and assist in the adjustment of 
claims consistent with this chapter and the policies of the administrator; 

(2) Thoroughly inform all parties of their rights and responsibilities under 
this chapter, including the right of iii party to be represented by an 
attorney of the party’s choice; 

(3) Accept all documents and information presented to the division 
relating to the employee’s wages, medical condition, and any other informa- 
tion pertinent to the resolution of disputed issues and include them in the 
claim file; and 

(4) If the parties reach a full and final settlement, the mediator shall 

reduce the settlement to writing and each party, or their representative, 
shall sign. Any settlement reached during alternative dispute resolution 
proceedings shall not become effective, until it has been approved by a 
workers’ compensation judge in accordance with the procedure provided in 
this chapter. 
(c)(1) When mediation is held, a person representing the employee and the 
employer, or the employer’s insurer, with the authority to settle, shall 
attend. It shall not be required that the state or its representative who 
attends mediation have final settlement authority. Parties entering into 
mediation shall be prepared to mediate all disputed issues at the beginning 
of mediation and shall mediate all issues in good faith. 

(2) When a mediator determines that a party is not prepared to mediate 
as required or believes a party is not mediating in good faith, the mediator | 
shall include comments to that effect in the dispute certification notice. 

(3) The administrator is authorized to promulgate rules to effectuate the 
purposes of this subsection (c) in accordance with the Uniform Administra- 
tive Procedures Act, compiled in title 4, chapter 5. The violation of those 
rules or this subsection (c) may subject the party or their representative to 
a civil penalty of not less than fifty dollars ($50.00) or more than five 
thousand dollars ($5,000). 

(d)(1) If the parties are unable to reach settlement of any disputed issues, 
the mediator shall issue a written dispute certification notice setting forth 
all unresolved issues for hearing before a workers’ compensation judge. 

(2) The dispute certification shall be issued on a form prescribed by the 
administrator and signed by the assigned workers’ compensation mediator 
who shall distribute a copy of the signed dispute certification notice to all 
parties in accordance with rules adopted by the administrator. 

(3)(A) No party is entitled to a hearing before a workers’ compensation 

judge to determine temporary or permanent benefits or to resolve a 

dispute over the terms of an agreed settlement of a workers’ compensation 

claim, unless a workers’ compensation mediator has issued a dispute 
certification notice setting forth the issues for adjudication by a workers’ 
compensation judge. 

(B) Within five (5) business days after a copy of the dispute certification 
notice signed by the mediator has been distributed to the parties, any 

party may, on no more than one (1) occasion for each notice, present a 
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written request that the contents of the dispute certification notice be 
amended to the mediator who presided over the alternative dispute 
resolution proceeding. 

(C) If a written request to amend the dispute certification notice is 
presented to the mediator before the expiration of the five (5) business day 
period provided in subdivision (d)(3)(B), the mediator shall, within three 
(3) business days after the initial five (5) business day period ends, issue 
an amended dispute certification notice. If no amended dispute certifica- 
tion notice is signed by the mediator and distributed to the parties, the 
initial dispute certification notice distributed to the parties pursuant to 
subdivision (d)(3) shall remain in effect. 

(e) A workers’ compensation mediator shall not be an advocate for either 
party and shall mediate all issues without favor or presumption for or against 
either party. A mediator shall have no authority to order the provision of 
workers’ compensation benefits. 

(f) Any person employed as a workers’ compensation mediator shall not 
engage in mediation, litigation, or determination of workers’ compensation 
claims outside of the workers’ compensation mediator’s duties as a workers’ 
compensation mediator. 

(g) If, following a request by the mediator, a party fails to produce docu- 
ments, to cooperate in scheduling mediation, or to provide a representative 
authorized to settle a matter in attendance at mediation, then the mediator 
may issue a dispute certification notice and include a statement detailing the 
party’s failure to cooperate, produce documents or to ensure attendance of a 
representative authorized to settle the claim. On the motion of either party or 
on the workers’ compensation judge’s motion, a workers’ compensation judge is 
authorized, but not required, to hold a hearing on the failure to produce 
documents requested by the mediator, to cooperate in scheduling and to 
provide a representative who possessed settlement authority. If the workers’ 
compensation judge determines that the failure lacked good cause or resulted 
from bad faith, then the workers’ compensation judge may assess the offending 
party who failed to take the requested action with attorney’s fees and costs 
related only to the mediation and the hearing. The administrator is authorized 
to promulgate rules to effectuate the purposes of this subsection (g) in 
accordance with the Uniform Administrative Procedures Act. 


History. 

Acts 1992, ch. 900, § 11; 1996, ch. 944, §§ 19, 
20; 1999; ch: 242", $0018 13999, .chis 620) $41: 
2004, ch. 962, §§ 18, 19; 2005, ch. 390, § 8; 
2013, ch. 289, § 76. 


Compiler’s Notes. 

Prior to the 2013 amendment, the former 
provisions of this section related to workers’ 
compensation specialists. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Worker’s Com- 
pensation Reform Act of 2013.” 


Amendments. 
The 2013 amendment, effective July 1, 2014, 


rewrote the section which read: “(a) The com- 
missioner shall establish a workers’ compensa- 
tion specialist program to assist injured or 
disabled employees, persons claiming death 
benefits, employers and other persons in pro- 
tecting their rights and obtaining information 
available under workers’ compensation laws. 
“(b) A workers’ compensation specialist shall 
meet with or otherwise provide information to 
or receive information from injured or disabled 
employees, employers, insurance carriers and 
health care providers on behalf of injured or 
disabled employees. The specialist shall con- 
duct informal dispute resolution by holding 
benefit review conferences throughout the 
state. The conference shall be held in the 
county where the employee lives, unless other- 
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wise agreed to between the parties, or other- 
wise directed by the commissioner. 

“(c) Any person employed as a specialist by 
the commissioner is ineligible to further handle 
cases that require the person’s involvement 
during this employment as a specialist. 

“(d) A workers’ compensation specialist shall 
examine any proposed settlement reached dur- 
ing the benefit review conference to determine 
whether the employee is receiving, substan- 
tially, the benefits provided by this chapter. 

“(e) Each employer shall notify the employ- 
er’s employees of the workers’ compensation 
specialist service in a manner prescribed by the 
commissioner. At a minimum, the notice shall 
include the posting of a notice in one (1) or more 
conspicuous places. The notice shall include a 
toll-free number for employees to reach a work- 
ers’ compensation specialist. The commissioner 
shall also describe clearly the availability of the 
workers’ compensation specialist on the first 
report of accident form required by this chap- 
ter. 

“(f) Workers’ compensation specialists shall 
conduct benefit review conferences. The com- 
missioner shall institute and maintain an edu- 
cation and training program for workers’ com- 
pensation specialists, who must be employees 
of the division. The specialists shall be trained 
in the principles and procedures of dispute 
mediation. The commissioner is authorized to 
consult or enter into contracts with the federal 
mediation and conciliation service or other ap- 
propriate organizations to accomplish this pur- 
pose. 

“(¢) In conducting benefit review conferences, 
the workers’ compensation specialist shall: 

“(1) Mediate disputes between the parties 
and assist in the adjustment of claims consis- 
tent with this chapter and the policies of the 
commissioner, before and after the benefit re- 
view conference; 

“(2) Thoroughly inform all parties of their 
rights and responsibilities under this chapter, 
including the right of any party to be repre- 
sented by an attorney of the party’s choice; 

“(3) Ensure that all documents and informa- 
tion relating to the employees’ wages, medical 
condition, and any other information pertinent 
to the resolution of disputed issues are con- 
tained in the claim file at the conference, espe- 
cially in cases in which the employee is not 
represented by an attorney; and 

“(4) Determine whether, under any proposed 
settlement, the employee is receiving, substan- 
tially, the benefits provided by this chapter. 

“(h) A benefit review conference shall be re- 
quested at any time within the limitation pe- 
riod or periods provided in 50-6-203 or 50-6- 
206. A workers’ compensation specialist shall 
have the authority to continue or reschedule a 
benefit review conference. A workers’ compen- 
sation specialist shall also have the authority to 
cancel or waive a benefit review conference, 
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solely within the discretion of that workers’ 
compensation specialist. 

“(i) For the purpose of conducting discovery, 
workers’ compensation specialists shall have 
the authority, either on their own or at the 
request of either party, to refer matters to a 
specially designated attorney within the de- 
partment who may issue subpoenas, effect dis- 
covery, and issue protective orders.in the same 
manner as an administrative judge or hearing 
officer pursuant to § 4-5-311. 

“g) The workers’ compensation specialist 
may not take testimony but may direct ques- 
tions to an employee, an employer, or a repre- 
sentative of an insurance carrier to supplement 
or clarify information in a claim file. 

“(k) The workers’ compensation specialist 
shall maintain a file concerning these proceed- 
ings. 

“(1) The workers’ compensation specialist 
shall not engage in litigation or determination 
of workers’ compensation claims outside of the 
workers’ compensation specialist’s duties as a 
workers’ compensation specialist. 

“(m) The commissioner shall establish a pro- 
gram of continuing education and training for 
workers’ compensation specialists in order to 
assure that specialists maintain current and 
appropriate skills and knowledge in performing 
their duties. The program of continuing educa- 
tion shall include, at a minimum, seven (7) 
hours of continuing education each fiscal year. 
The minimum seven (7) hours of education 
shall be specifically in the area of Workers’ 
Compensation Law, compiled in this chapter, 
and shall be in addition to any mediation train- 
ing provided to the specialists. Three (3) of the 
seven (7) hours of education shall be approved 
by the Tennessee commission on continuing 
legal education and specialization. In addition 
to the annual seven-hour continuing education 
requirement, each specialist hired by the de- 
partment shall be provided, within one (1) 
month of the date of hire, formal training and 
education, which shall include training on the 
department’s workers’ compensation system, 
the Tennessee workers’ compensation statutes 
and caselaw, and the rules and regulations of 
the division of workers’ compensation. Docu- 
mentation reflecting the type of education and 
training provided pursuant to this subsection 
(m) shall be maintained by the administrator of 
the division of workers’ compensation. Docu- 
mentation of each educational program shall 
include the date of the program, the name of 
each specialist attending, a description of the 
educational program including topics covered, 
the name of the sponsor or provider of the 
educational program and the number of hours 
for each educational program.” 


Effective Dates. 
Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
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rules and regulations, making appointments Section to Section References. 

and making necessary provisions for the imple- This section is referred to in §§ 9-8-402, 
mentation of the act, the act shall take effect 50-6-204, 50-6-207, 50-6-208, 50-6-234. 

April 29, 2013. 


50-6-236. Workers’ compensation specialists. [Applicable to injuries occurring prior to July 
1, 2014.] 


(a) The commissioner shall establish a workers’ compensation specialist program to assist 
injured or disabled employees, persons claiming death benefits, employers and other persons in 
protecting their rights and obtaining information available under workers’ compensation laws. 

(b) A workers’ compensation specialist shall meet with or otherwise provide information to or 
receive information from injured or disabled employees, employers, insurance carriers and health 
care providers on behalf of injured or disabled employees. The specialist shall conduct informal 
dispute resolution by holding benefit review conferences throughout the state. The conference shall 
be held in the county where the employee lives, unless otherwise agreed to between the parties, 
or otherwise directed by the commissioner. 

(c) Any person employed as a specialist by the commissioner is ineligible to further handle 
cases that require the person’s involvement during this employment as a specialist. 

(d) A workers’ compensation specialist shall examine any proposed settlement reached during 
the benefit review conference to determine whether the employee is receiving, substantially, the 
benefits provided by this chapter. 

(e) Each employer shall notify the employers employees of the workers’ compensation 
specialist service in a manner prescribed by the commissioner. At a minimum, the notice shall 
include the posting of a notice in one (1) or more conspicuous places. The notice shall include a 
toll-free number for employees to reach a workers’ compensation specialist. The commissioner 
shall also describe clearly the availability of the workers’ compensation specialist on the first report 
of accident form required by this chapter. 

(f) Workers’ compensation specialists shall conduct benefit review conferences. The commis- 
sioner shall institute and maintain an education and training program for workers’ compensation 
specialists, who must be employees of the division. The specialists shall be trained in the principles 
and procedures of dispute mediation. The commissioner is authorized to consult or enter into 
contracts with the federal mediation and conciliation service or other appropriate organizations to 
accomplish this purpose. 

(g) In conducting benefit review conferences, the workers’ compensation specialist shall: 

(1) Mediate disputes between the parties and assist in the adjustment of claims consistent 
with this chapter and the policies of the commissioner, before and after the benefit review 
conference; | 

(2) Thoroughly inform all parties of their rights and responsibilities under this chapter, 
including the right of any party to be represented by an attorney of the party’s choice; 

(3) Ensure that all documents and information relating to the employees’ wages, medical 
condition, and any other information pertinent to the resolution of disputed issues are contained 
in the claim file at the conference, especially in cases in which the employee is not represented 
by an attorney; and 7 

(4) Determine whether, under any proposed settlement, the employee is receiving, substan- 
tially, the benefits provided by this chapter. 

(h) A benefit review conference shall be requested at any time within the limitation period or 
periods provided in §§ 50-6-203 or 50-6-306. A workers’ compensation specialist shall have the 
authority to continue or reschedule a benefit review conference. A workers’ compensation specialist 
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shall also have the authority to cancel or waive a benefit review conference, solely within the 
discretion of that workers’ compensation specialist. 

(i) For the purpose of conducting discovery, workers’ compensation specialists shall have the 
authority, either on their own or at the request of either party, to refer matters to a specially 
designated attorney within the department who may issue subpoenas, effect discovery, and issue 
protective orders in the same manner as an administrative judge or hearing officer pursuant to 
§ 4-5-311. 

(j) The workers’ compensation specialist may not take testimony but may direct questions to an 
employee, an employer, or a representative of an insurance carrier to supplement or clarify 
information in a claim file. 

(k) The workers’ compensation specialist shall maintain a file concerning these proceedings. 

() The workers’ compensation specialist shall not engage in litigation or determination of 
workers’ compensation claims outside of the workers’ compensation specialist's duties as a 
workers’ compensation specialist. 

(m) The commissioner shall establish a program of continuing education and training for 
workers’ compensation specialists in order to assure that specialists maintain current and 
appropriate skills and knowledge in performing their duties. The program of continuing education 
shall include, at a minimum, seven (7) hours of continuing education each fiscal year. The minimum 
seven (7) hours of education shall be specifically in the area of Workers’ Compensation Law, 
compiled in this chapter, and shall be in addition to any mediation training provided to the 
specialists. Three (3) of the seven (7) hours of education shall be approved by the Tennessee 
commission on continuing legal education and specialization. In addition to the annual seven-hour 
continuing education requirement, each specialist hired by the department shall be provided, within 
one (1) month of the date of hire, formal training and education, which shall include training on the 
department’s workers’ compensation system, the Tennessee workers’ compensation statutes and 
caselaw, and the rules and regulations of the division of workers’ compensation. Documentation 
reflecting the type of education and training provided pursuant to this subsection (m) shall be 
maintained by the administrator of the division of workers’ compensation. Documentation of each 
educational program shall include the date of the program, the name of each specialist attending, 
a description of the educational program including topics covered, the name of the sponsor or 
provider of the educational program and the number of hours for each educational program. 


History. 

Acts 1992, ch. 900, § 11; 1996, ch. 944, §§ 19, 20; 
1999, ch. 242, § 1; 1999, ch. 520, § 41; 2004, ch. 962, 
§§ 18, 19; 2005, ch. 390, § 8. 


Compiler’s Notes. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 


to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2004, ch. 962, § 51 provided, in part, that § 18 
shall apply to accidents or injuries occurring on or after 
January 1, 2005. 


Law Reviews. 
Mediation U.S.A. (Peter S. Chantilis), 26 U. Mem. L. Rev. 
1031 (1996). 
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NOTES TO DECISIONS 


1. Construction. 

Despite the fact that a dispute over workers’ compensa- 
tion benefits can be submitted to a specialist for alternative 
dispute resolution, the trial court still has the power to award 
pre-trial workers’ compensation benefits; moreover, the trial 
court is not required to conduct a full evidentiary hearing 
prior to awarding such benefits if the determination can be 
made from the record. McCall v. Nat'l Health Corp., 100 
S.W.3d 209, 2003 Tenn. LEXIS 215 (Tenn. 2003). 

Trial court erred in voiding a final administrative order of 
the Department of Labor (DOL) awarding an employee 
attorney fees in her actions to enforce a workers’ compen- 
sation settlement because the trial court lacked subject 
matter jurisdiction to hear the matter as a Uniform Admin- 
istrative Procedures Act (UAPA), T.C.A. § 4-5-101 et seq. 
appeal; the informal dispute resolution procedures the DOL 
established for its specialists do not provide for a contested 


case hearing as required by the UAPA, T.C.A. § 4-5- 
322(a)(1). C.H. Guenther & Son, Inc. v. Head, — $.W.3d —, 
2012 Tenn. App. LEXIS 852 (Tenn. Ct. App. Dec. 10, 2012). 

Because the workers’ compensation statutes do not 
expressly indicate otherwise, the workers’ compensation 
specialist process does not do away with a party’s right to 
seek judicial relief, and if a party chooses to utilize the 
permissive administrative specialist process, that decision 
does not preclude further judicial review; in the event that 
the post-settlement/post-judgment administrative process 
fails to produce a resolution acceptable to both parties, the 
workers’ compensation statutes give an aggrieved party the 
right to initiate an action in the court with workers’ 
compensation jurisdiction to enforce the settlement. C.H. 
Guenther & Son, Inc. v. Head, — $.W.3d —, 2012 Tenn. 
App. LEXIS 852 (Tenn. Ct. App. Dec. 10, 2012). 


50-6-237. Court of workers’ compensation claims. [Applicable to inju- 
ries occurring on and after July 1, 2014.] 


There is created the court of workers’ compensation claims in the division of 


workers’ compensation, which shall have original and exclusive jurisdiction 
over all contested claims for workers’ compensation benefits when the date of 
the alleged injury is on or after July 1, 2014. The administrator shall have sole 
administrative authority over the court including authority to appoint, and to 
remove, workers’ compensation judges. The administrator shall promulgate 
rules and regulations consistent with this chapter in order to fulfill the 


purposes of this chapter in an orderly and efficient manner. 


History. 
Acts 1992, ch. 900, § 12; 2001, ch. 244, § 1; 
2007, ch. 513, § 2; 2013, ch. 289, § 78. 


Compiler’s Notes. 

Prior to the 2013 amendment, the former 
provisions of this section related to benefit 
review conferences. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Worker’s Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote the section which read: “(a) A benefit 
review conference is a nonadversarial, informal 
dispute resolution proceeding designed to: 

“(1) Explain, orally and in writing, the rights 
of the respective parties to a workers’ compen- 
sation claim and the procedures necessary to 
protect those rights; 

“(2) Discuss the facts of the claim, review 
available information in order to evaluate the 
claim, and delineate the disputed issues; 

“(3) Mediate and resolve disputed issues by 
mutual agreement of the parties in accordance 
with this chapter and the policies of the com- 
missioner; 


“(4) Provide an opportunity for, but not to 
compel, a binding settlement of some or all of 
the issues present at the time; 

“(5) Facilitate the resolution of issues with- 
out the expense of litigation or attorneys’ fees 
for either party; and 

“(6) Determine, under any proposed settle- 
ment, whether any employee is receiving, sub- 
stantially, the benefits provided by this chapter. 

“(b) Any person charging a fee specifically for 
the representation of an employee in any early 
dispute resolution proceeding or benefit review 
conference under this chapter shall be an attor- 
ney licensed to practice law in the state. 

“(¢c) When a benefit review conference is held, 
both the employee and the employer, or the 
employer’s insurer, shall provide that a person 
with the authority to settle the dispute attends 
the conference. Parties entering into the benefit 
review conference process are required to me- 
diate in good faith. Each party must be pre- 
pared to consider offers made by the other 
party. When a specialist determines that a 
party is not prepared to mediate as required or 
believes a party is not mediating in good faith, 
the specialist shall include comments to that 
effect in the report of the proceeding. Failure to 
comply with this section may subject the party 
or their representative to a civil penalty of not 
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less than fifty dollars ($50.00) nor more than’ rules and regulations, making appointments 
five thousand dollars ($5000).” and making necessary provisions for the imple- 

: mentation of the act, the act shall take effect 
Effective Dates. 


Acts 2013, ch. 289, § 106, July 1, 2014, “Pr 29, 2018. 
provided, that, for purposes of promulgating 


90-6-237. Purpose of benefit review conference — Paid representation required to be by 
licensed attorney. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) A benefit review conference is a nonadversarial, informal dispute resolution proceeding 
designed to: 

(1) Explain, orally and in writing, the rights of the respective parties to a workers’ 
compensation claim and the procedures necessary to protect those rights; 

(2) Discuss the facts of the claim, review available information in order to evaluate the claim, 
and delineate the disputed issues; 

(3) Mediate and resolve disputed issues by mutual agreement of the parties in accordance 
with this chapter and the policies of the commissioner; 

(4) Provide an opportunity for, but not to compel, a binding settlement of some or all of the 
issues present at the time; 

(5) Facilitate the resolution of issues without the expense of litigation or attorneys’ fees for 
either party; and 

(6) Determine, under any proposed settlement, whether any employee is receiving, 
substantially, the benefits provided by this chapter. 

(b) Any person charging a fee specifically for the representation of an employee in any early 
dispute resolution proceeding or benefit review conference under this chapter shall be an attorney 
licensed to practice law in the state. 

(c) When a benefit review conference is held, both the employee and the employer, or the 
employer's insurer, shall provide that a person with the authority to settle the dispute attends the 
conference. Parties entering into the benefit review conference process are required to mediate in 
good faith. Each party must be prepared to consider offers made by the other party. When a 
specialist determines that a party is not prepared to mediate as required or believes a party is not 
mediating in good faith, the specialist shall include comments to that effect in the report of the 
proceeding. Failure to comply with this section may subject the party or their representative to a 
civil penalty of not less than fifty dollars ($50.00) nor more than five thousand dollars ($5000). 


History. § 20-7-106 from scheduling a benefit review conference on 
Acts 1992, ch. 900, § 12; 2001, ch. 244, § 1; 2007, ch. a case where the attorney is a legislator and the general 
513, § 2. assembly is in session, OAG 02-134 (12/19/02). 


Attorney General Opinions. 
The department of labor is not prevented by T.C.A. 


NOTES TO DECISIONS 


1. Construction. court is not required to conduct a full evidentiary hearing 
Despite the fact that a dispute over workers’ compensa- _ prior to awarding such benefits if the determination can be 
tion benefits can be submitted to a specialist for alternative made from the record. McCall v. Nat'l Health Corp., 100 


dispute resolution, the trial court still has the power to award += —§.W.3d 209, 2003 Tenn. LEXIS 215 (Tenn. 2003). 
pre-trial workers’ compensation benefits; moreover, the trial 
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50-6-238. Appointment of workers’ compensation judges — Duties of 
judges — Appointment of chief judge of the court of 
workers’ compensation claims — Duties of chief judge — 
Appointment of clerk of the court of workers’ compensa- 
tion claims — Duties of clerk. [Applicable to injuries 
occurring on and after July 1, 2014.] 


(a)(1) On or after July 1, 2013, the administrator shall appoint qualified 
individuals to serve as workers’ compensation judges. Workers’ compensa- 
tion judges shall be Tennessee licensed attorneys in good standing with at 
least five (5) years experience in workers’ compensation matters and shall be 
at least thirty (30) years of age. Workers’ compensation judges shall be 
executive service employees of the state as defined in § 8-30-1083. 

(2)(A) In making the initial appointments, the administrator shall have 

authority to shorten and stagger the terms of workers’ compensation 

judges to ensure that the terms of no more than seven (7) workers’ 
compensation judges shall terminate at the same time. 

(B) Except for the initial appointment of candidates to fill the position 
of workers’ compensation judge, upon appointment, each workers’ com- 
pensation judge shall serve a term of six (6) years. Terms shall begin on 
July 1 and expire six (6) years later, on June 30. No workers’ compensation 
judge shall serve more than three (3) full terms, and service of more than 
half of a six (6) year term shall constitute service of one (1) full term. Ifa 
sitting workers’ compensation judge is removed or resigns, a vacancy shall 
exist in the office, which shall be filled for the unexpired term by a person 
meeting the requirements of subdivision (a)(1). 

(C) Any workers’ compensation judge may be reappointed by the 
administrator upon expiration of the term. 

(D) If a workers’ compensation judge leaves the position prior to the 
expiration of the term, the administrator shall appoint an individual 
meeting the qualifications of this section to serve the unexpired portion of 
the term. The individual may be reappointed by the administrator upon 
expiration of the term. Any workers’ compensation judge appointed to 
serve less than a full term to fill a vacancy created by the removal or 
resignation of a sitting workers’ compensation judge shall be eligible to 
serve an additional three (3) full terms. 

(3) It shall be the duty of a workers’ compensation judge to hear and 
determine claims for compensation, to approve settlements of claims for 
compensation, to conduct hearings, and to make orders, decisions, and 
determinations. Workers’ compensation judges shall conduct hearings in 
accordance with the Tennessee Rules of Civil Procedure, the Tennessee 
Rules of Evidence and the rules adopted by the division and shall have 
authority to issue subpoenas and to compel obedience to their judgments, 
orders, and process through the assessment of a penalty as provided in 
§ 50-6-118. 

(b)(1) On or after July 1, 2013, the administrator shall appoint a qualified 
individual to serve as chief judge of the court of workers’ compensation 
claims. The individual shall be a Tennessee licensed attorney in good 
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standing with at least seven (7) years experience in workers’ compensation 

matters. The chief judge shall be an executive service employee of the state 

as defined in § 8-30-1083. 

(2) In addition to performing the duties required of a workers’ compensa- 
tion judge by subdivision (a)(3), it shall be the duty of the chief judge, under 
the rules adopted by the division, to administer the day to day operations of 
the court of workers’ compensation claims and supervise the activities of 
workers’ compensation judges. 

(3) Upon appointment, the chief judge shall serve a term of six (6) years 
and may be reappointed by the administrator upon expiration of the term. 
No chief judge of the court of workers’ compensation claims shall serve more 
than two (2) full terms, and service of more than half of a six (6) year term 
shall constitute service of one (1) full term. Any chief judge of the court of 
workers’ compensation claims appointed to serve less than a full term to fill 
a vacancy created by the removal or resignation of the previous chief judge 
shall be eligible to serve an additional two (2) full terms. 

(c) Unless otherwise provided by law or clearly inapplicable in context, the 
Tennessee Code of Judicial Conduct, Rule 10, Canons 1-4, of the Rules of the 
Tennessee Supreme Court, and any subsequent amendments thereto, shall 
apply to all workers’ compensation judges. However, any complaints regarding 
the conduct of a workers’ compensation judge under the code shall be made to 
the chief workers’ compensation judge. Any complaints about the chief judge 
shall be made to the administrator. 

(d) The administrator shall have authority to remove a workers’ compensa- 
tion judge or the chief judge during an unexpired term for the commission of 
any of the judicial offenses provided in § 17-5-302. 

(e) Any person appointed to serve as a workers’ compensation judge or as 
the chief judge shall be required to take an oath or affirmation to support the 
constitutions of the United States and of this state, and to administer justice 
without respect of persons, and impartially to discharge all the duties 
incumbent upon a judge to the best of the judge’s skill and ability. The oath 
may be taken before another workers’ compensation judge, any inferior court 
judge, a retired judge, a retired chancellor or an active or retired judge of the 
court of general sessions. 

(f) No workers’ compensation judge or chief judge shall practice law, or 
perform any of the functions of attorney or counsel, in any of the courts of this 
state, except in cases in which the judge may have been employed as counsel 
previous to the appointment as a workers’ compensation judge or chief judge. 
Anewly appointed workers’ compensation judge or chief judge can practice law 
only in an effort to wind up the judge’s practice and must end the practice of 
law as soon as reasonably possible and in no event longer than one hundred 
eighty (180) days after assuming the position of workers’ compensation judge 
or chief judge. 

(g) When considering the appointment of an individual to serve as a 
workers’ compensation judge or as the chief judge, the administrator shall 
consider comment from the members of the business, labor and legal commu- 
nities concerning the suitability of the individual for appointment as a 
workers’ compensation judge or the chief judge. 
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(h) On or after July 1, 2013, the administrator shall appoint a qualified 
individual to serve as the clerk of the court of workers’ compensation claims 
whose duty it shall be to perform all the clerical functions of the court. The 
clerk of the court of workers’ compensation claims shall be an executive service 
employee of the state as defined in § 8-30-103. 


History. 

Acts 1992, ch. 900, § 13; 1998, ch. 1024, 
§§ 24, 25; 1999, ch. 265, §§ 1, 2; 1999, ch. 520, 
§ 41; 2000, ch. 852, §§ 17-19; 2001, ch. 192, 
§ 16; 2004, ch. 962, § 7; 2006, ch. 772, § 1; 
2006, ch. 778, § 1; 2006, ch. 1014, § 2; 2007, ch. 
403, § 2; 2008, ch. 1188, §§ 1-3; 2013, ch. 289, 
§ 79. 


Compiler’s Notes. 

Prior to the 2013 amendment, the former 
provisions of this section related to the assis- 
tance of worker’s compensation specialists in 
determining benefit awards. 

Acts 2006, ch. 772, § 1 rewrote subsection (d) 
in its entirety. Acts 2006, ch. 1014, § 2 pur- 
ported to rewrite the first sentence of subdivi- 
sion (d)(1) to read as follows: “In addition to any 
other penalty provided by law, if an insurer, 
self-insured employer, uninsured employer, or 
self-insured pool fails to comply with an order 
issued by a specialist within fifteen (15) calen- 
dar days of receipt of the order, the commis- 
sioner of labor and workforce development may 
assess a penalty in the amount of ten thousand 
dollars ($10,000).” The provisions of ch. 1014, 
§ 2 have not been codified. It appears that the 
intent of ch. 1014 was to amend (d)(1) as it 
existed prior to the amendment by ch. 772. 
Language similar to that contained in (d)(1) 
prior to the ch. 772 amendment now appears in 
(d)(3). 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective January 1, 
2014, rewrote the section which read: “(a)(1)(A) 
Any party or their attorney may request the 
assistance of a workers’ compensation special- 
ist in the determination of whether temporary 
disability or medical benefits are appropriate 
by filing with the division a form prescribed for 
that purpose by the commissioner. 

“(B)(i) For injuries occurring on or after July 
1, 2008, if the request for the assistance of a 
workers’ compensation specialist is filed pursu- 
ant to (a)(1)(A) within the time prescribed by 
§ 50-6-203 or § 50-6-306, the time within 
which to file a request for a benefit review 
conference shall not expire before sixty (60) 
days after the issuance of a benefit review 
report by the workers’ compensation specialist 
making the determination on the request for 
assistance. 

“(ii) Nothwithstanding subdivision 
(a)(1)(B)G), in no event shall the parties have 
less time to file a request for a benefit review 
conference than is prescribed by § 50-6-203 or 
§ 50-6-306. 

“(C) With respect to the determination of 
whether to order the payment of tempcrary 
disability or medical benefits, a workers’ com- 
pensation specialist shall not be an advocate for 
either party, but shall decide the issues solely 
on the basis of the information available to the 
specialist without favor or presumption for or 
against either party. 

“(2) If, in light of available information, a 
workers’ compensation specialist determines 
that it is appropriate to order the payment of 
temporary disability benefits to an employee, 
then a workers’ compensation specialist may 
order the initiation, continuation or reinstitu- 
tion of the benefits by an employer or the 
employers’ workers’ compensation insurer. 

“(3) If, in light of available information, a 
workers’ compensation specialist determines 
that it is appropriate to order the employer or 
insurer to provide medical benefits, the special- 
ist’s authority shall include, but not be limited 
to, the authority to order specific medical treat- 
ment recommended by the treating physician, 
and the authority to require the employer to 
provide the appropriate panel of physicians to 
the employee, including a panel of appropriate 
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specialists. The workers’ compensation special- 
ist shall also have the authority to enforce the 
provision of the panel of physicians as required 
under 50-6-204(a)(4). 

“(4) Any benefits ordered by a workers’ com- 
pensation specialist as provided in this subsec- 
tion (a) shall be ordered on a form prescribed by 
the commissioner. 

“(5) If, under all of the relevant circum- 
stances, the specialist deems it to be appropri- 
ate, the specialist shall order the retroactive 
payment of benefits. 

“(6)(A) Ifa party submits information, includ- 
ing, but not limited to, written or electronic 
documents, medical records, video or audio 
tapes or X-rays, to a workers’ compensation 
specialist who is considering whether to order 
temporary disability or medical benefits, or 
both, the party shall also provide a copy of the 
information submitted to the opposing party, or 
the opposing party’s attorney, at the time the 
information is provided to the specialist or 
upon request by the opposing party or attorney, 
or both. 

“(B) Upon request, a workers’ compensation 
specialist shall provide either the employee, the 
employer, the employer’s insurer or attorneys 
representing any party, or all of these parties, 
an opportunity to review the information the 
specialist has in the department’s file upon 
which the specialist may base a decision as to 
whether to order temporary disability or medi- 
cal benefits, or both. The reviewing party shall 
have the right to request a copy of any docu- 
ment or record contained in the department’s 
file. 

“(C) The department shall be entitled to 
charge a fee for copying and mailing the docu- 
ments requested. The fee shall not exceed ten 
dollars ($10.00) for the first twenty-five (25) 
pages and a charge of twenty-five cents (25¢) 
for each page after twenty-five (25) pages. No 
additional fee shall be charged for postage. If 
the documents requested include videotapes, 
audiotapes or X-rays, the party who provided 
the video or audio tapes or X-rays to the spe- 
cialist shall be required to provide a copy to the 
requesting party and the specialist shall have 
the authority to order the party to provide the 
tape or X-ray to the requesting party. 

“(b) If a specialist has ordered the payment of 
benefits pursuant to this section and a court 
subsequently finds that the employee was not 
entitled to the ordered benefits, then the entity 
or person who paid the benefits shall be entitled 
to a refund of all amounts paid pursuant to a 
specialist’s order or orders. The refund shall be 
paid from the second injury fund established by 
§ 50-6-208. The entity or person who paid the 
benefits pursuant to a specialist’s order or or- 
ders is not entitled to receive the refund until 
the claim has been fully concluded by trial court 
or, if appealed, by the Tennessee supreme court. 
To receive the refund, the employer or employ- 
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er’s insurer shall send a certified copy of the 
final order of the trial or appellate court to the 
division of workers’ compensation, by certified 
mail, return receipt requested. If the refund is 
not made within thirty (30) days of the date the 
certified mail was accepted by the division, 
then the employer or employer’s insurer shall 
be entitled to interest at the rate of ten percent 
(10%) per annum from the date the refund 
became overdue. 

“(c) Evidence of the denial of initiation, con- 
tinuation or reinstitution of compensation or- 
dered pursuant to this section by a workers’ 
compensation specialist is inadmissible in a 
subsequent proceeding. In a case where an 
employer or insurer has paid benefits pursuant 
to an order of a workers’ compensation special- 
ist, and the employer or insurer wishes to 
contest the compensability of the injury, then 
the court shall hear the issue de novo, and no 
presumption of correctness is given to any prior 
determination. 

“(d)(1)(A) If a specialist issues an order that 
denies the compensability of the employee’s 
claim or denies workers’ compensation benefits 
to the employee, the employee may request the 
administrator of the division of workers’ com- 
pensation to administratively review the spe- 
cialist’s order by submitting a written request 
to the administrator in a format specified by the 
administrator. The written request shall be 
submitted to the administrator no later than 
seven (7) calendar days from the date on which 
the employee received the specialist's order 
denying compensability or benefits. If no writ- 
ten request to administratively review the or- 
der of a specialist is submitted to the adminis- 
trator of the division of workers’ compensation, 
the order of the specialist becomes final. 

“(B)G) If a specialist issues an order for the 
payment of workers’ compensation benefits 
pursuant to this section, the party against 
whom the order was issued may request the 
administrator of the division of workers’ com- 
pensation to administratively review the spe- 
cialist’s order by submitting a written request 
to the administrator in a format specified by the 
administrator. The written request shall be 
submitted to the administrator no later than 
seven (7) calendar days from the date on which 
the party received the specialist’s order that is 
the subject of the request. 

“(i) If no written request to administratively 
review the order of a specialist is submitted to 
the administrator of the division of workers’ 
compensation, as provided in this subsection 
(d), the party against whom a specialist has 
issued an order to provide or pay workers’ 
compensation benefits shall comply with the 
order within fifteen (15) calendar days of the 
receipt of the order. 

“Gii) If a written request for administrative 
review of a specialist’s order is submitted to the 
administrator of the division of workers’ com- 
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pensation, the party against whom a specialist 
has issued an order to provide or pay workers’ 
compensation benefits is not required to comply 
with the specialist’s order as outlined in subdi- 
vision (d)(1)(B)Qi). 

“(2)(A) After receipt of a written request for 
administrative review of a specialist’s order, an 
informal conference with the affected parties 
shall be conducted by the administrator or the 
administrator’s designee. The informal confer- 
ence with the administrator or the administra- 
tor’s designee shall occur within ten (10) calen- 
dar days of the date the administrator received 
the written request for administrative review. 
The administrator’s designee shall be a Tennes- 
see licensed attorney, shall have a minimum of 
five (5) years of experience with the Workers’ 
Compensation Law, compiled in this chapter, 
and shall not be the specialist who issued the 
order that is the subject of administrative re- 
view. 

“(B) Within seven (7) calendar days following 
the conclusion of the informal conference, a 
written order shall be issued and signed by the 
administrator or administrator’s designee. If 
the order issued and signed by the administra- 
tor or administrator’s designee orders the pay- 
ment of workers’ compensation benefits to or on 
behalf of the employee, the party against whom 
the order is issued shall comply with the order 
within ten (10) calendar days of the receipt of 
the order of the administrator or administra- 
tor’s designee. 

“(3) [See the Compiler’s Notes.] If an insurer, 
self-insured employer or self-insured pool fails 
to comply with an order issued by a specialist 
within fifteen (15) calendar days of receipt of 
the order, or fails to comply with an order 
issued by the administrator or administrator’s 
designee within ten (10) calendar days of the 
receipt of the order, whichever is applicable, the 
commissioner shall assess a penalty in the 
amount of ten thousand dollars ($10,000). No- 
tification of the assessed penalty shall be sent 
to the insurer, self-insured employer or self- 
insured pool by facsimile, electronic mail or 
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certified mail. The insurer, self-insured em- 
ployer or self-insured pool shall have five (5) 
calendar days from the receipt of the notifica- 
tion of penalty to respond and prove that it has 
complied with the specialist’s order. If satisfac- 
tory proof of compliance is not received by the 
twenty-first calendar day after receipt of the 
notification of penalty, additional penalties in 
the amount of one thousand dollars ($1,000) 
per day shall begin to accrue on the twenty-first 
day. The insurer, self-insured employer or self- 
insured pool shall have the right to appeal the 
penalty assessed by the commissioner for fail- 
ure to comply with an order issued by a special- 
ist or by the administrator or administrator’s 
designee pursuant to the Uniform Administra- 
tive Procedures Act, compiled in title 4, chapter 
5. 

“(4) In addition to any other penalty provided 
by law, if an insurer, self-insured employer or 
self-insured pool fails to comply with an order 
issued by a specialist or fails to comply with an 
order issued by the administrator or the admin- 
istrator’s designee within thirty (30) days of 
receipt of the order, the commissioner shall 
notify the commissioner of commerce and in- 
surance of the failure to comply. The commis- 
sioner of commerce and insurance may consider 
the continued failure to comply with the order 
of the specialist or administrator or the admin- 
istrator’s designee as a violation of title 56, 
chapter 8, which subjects the insurer to the 
penalty provisions of § 56-8-109, and may con- 
sider any failure by a self-insured employer or 
self-insured pool to comply with the order of the 
specialist sufficient grounds to revoke the em- 
ployer’s status as a self-insured employer or 
self-insured pool pursuant to § 50-6-405.” 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


50-6-238. Assistance of workers’ compensation specialist in determining award of benefits 
— Authority of specialist — Refunds — Specialist’s determination as 
evidence — Penalty for noncompliance with specialist’s order. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a)(1)(A) Any party or their attorney may request the assistance of a workers’ compensation 
specialist in the determination of whether temporary disability or medical benefits are 
appropriate by filing with the division a form prescribed for that purpose by the commissioner. 

(B)(i) For injuries occurring on or after July 1, 2008, if the request for the assistance of a 
workers’ compensation specialist is filed pursuant to (a)(1)(A) within the time prescribed by 
§ 50-6-203 or § 50-6-306, the time within which to file a request for a benefit review 
conference shall not expire before sixty (60) days after the issuance of a benefit review 
report by the workers’ compensation specialist making the determination on the request for 
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assistance. 

(ii) Nothwithstanding subdivision (a)(1)(B)(i), in no event shall the parties have less time 
to file a request for a benefit review conference than is prescribed by § 50-6-203 or 

§ 50-6-306. 

(C) With respect to the determination of whether to order the payment of temporary 
disability or medical benefits, a workers’ compensation specialist shall not be an advocate for 
either party, but shall decide the issues solely on the basis of the information available to the 
specialist without favor or presumption for or against either party. 

(2) If, in light of available information, a workers’ compensation specialist determines that it 
is appropriate to order the payment of temporary disability benefits to an employee, then a 
workers’ compensation specialist may order the initiation, continuation or reinstitution of the 
benefits by an employer or the employers’ workers’ compensation insurer. 

(3) If, in light of available information, a workers’ compensation specialist determines that it 
is appropriate to order the employer or insurer to provide medical benefits, the specialist’s 
authority shall include, but not be limited to, the authority to order specific medical treatment 
recommended by the treating physician, and the authority to require the employer to provide the 
appropriate panel of physicians to the employee, including a panel of appropriate specialists. 
The workers’ compensation specialist shall also have the authority to enforce the provision of 
the panel of physicians as required under § 50-6-204(a)(4). 

(4) Any benefits ordered by a workers’ compensation specialist as provided in this subsection 
(a) shall be ordered on a form prescribed by the commissioner. 

(5) If, under all of the relevant circumstances, the specialist deems it to be appropriate, the 
specialist shall order the retroactive payment of benefits. 

(6)(A) If a party submits information, including, but not limited to, written or electronic 
documents, medical records, video or audio tapes or X-rays, to a workers’ compensation 
specialist who is considering whether to order temporary disability or medical benefits, or 
both, the party shall also provide a copy of the information submitted to the opposing party, 
or the opposing party’s attorney, at the time the information is provided to the specialist or 
upon request by the opposing party or attorney, or both. 

(B) Upon request, a workers’ compensation specialist shall provide either the employee, 
the employer, the employer's insurer or attorneys representing any party, or all of these 
parties, an opportunity to review the information the specialist has in the department's file 
upon which the specialist may base a decision as to whether to order temporary disability or 
medical benefits, or both. The reviewing party shall have the right to request a copy of any 
document or record contained in the department's file. 

(C) The department shall be entitled to charge a fee for copying and mailing the 
documents requested. The fee shall not exceed ten dollars ($10.00) for the first twenty-five 
(25) pages and a charge of twenty-five cents (25¢) for each page after twenty-five (25) pages. 
No additional fee shall be charged for postage. If the documents requested include 
videotapes, audiotapes or X-rays, the party who provided the video or audio tapes or X-rays 
to the specialist shall be required to provide a copy to the requesting party and the specialist 
shall have the authority to order the party to provide the tape or X-ray to the requesting party. 

(b) If a specialist has ordered the payment of benefits pursuant to this section and a court 
subsequently finds that the employee was not entitled to the ordered benefits, then the entity or 
person who paid the benefits shall be entitled to a refund of all amounts paid pursuant to a 
specialist's order or orders. The refund shall be paid from the second injury fund established by 
§ 50-6-208. The entity or person who paid the benefits pursuant to a specialist's order or orders 
is not entitled to receive the refund until the claim has been fully concluded by trial court or, if 
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appealed, by the Tennessee supreme court. To receive the refund, the employer or employer's 
insurer shall send a certified copy of the final order of the trial or appellate court to the division of 
workers’ compensation, by certified mail, return receipt requested. If the refund is not made within 
thirty (30) days of the date the certified mail was accepted by the division, then the employer or 
employer's insurer shall be entitled to interest at the rate of ten percent (10%) per annum from the 
date the refund became overdue. 
(c) Evidence of the denial of initiation, continuation or reinstitution of compensation ordered 
pursuant to this section by a workers’ compensation specialist is inadmissible in a subsequent 
proceeding. In a case where an employer or insurer has paid benefits pursuant to an order of a 
workers’ compensation specialist, and the employer or insurer wishes to contest the compensability 
of the injury, then the court shall hear the issue de novo, and no presumption of correctness is 
given to any prior determination. 
(d)(1)(A) lf a specialist issues an order that denies the compensability of the employee’s claim 
or denies workers’ compensation benefits to the employee, the employee may request the 
administrator of the division of workers’ compensation to administratively review the 
specialist's order by submitting a written request to the administrator in a format specified by 
the administrator. The written request shall be submitted to the administrator no later than 
seven (7) calendar days from the date on which the employee received the specialist's order 
denying compensability or benefits. If no written request to administratively review the order 
of a specialist is submitted to the administrator of the division of workers’ compensation, the 
order of the specialist becomes final. 
(B)(i) If a specialist issues an order for the payment of workers’ compensation benefits 
pursuant to this section, the party against whom the order was issued may request the 
administrator of the division of workers’ compensation to administratively review the 
specialist's order by submitting a written request to the administrator in a format specified 
by the administrator. The written request shall be submitted to the administrator no later 
than seven (7) calendar days from the date on which the party received the specialist's 
order that is the subject of the request. 
(ii) If no written request to administratively review the order of a specialist is submitted 
to the administrator of the division of workers’ compensation, as provided in this subsection 
(d), the party against whom a specialist has issued an order to provide or pay workers’ 
compensation benefits shall comply with the order within fifteen (15) calendar days of the 
receipt of the order. 
(iii) If a written request for administrative review of a specialist’s order is submitted to 
the administrator of the division of workers’ compensation, the party against whom a 
specialist has issued an order to provide or pay workers’ compensation benefits is not 
required to comply with the specialist's order as outlined in subdivision (d)(1)(B)(ii). 
(2)(A) After receipt of a written request for administrative review of a specialist’s order, an 
informal conference with the affected parties shall be conducted by the administrator or the 
administrator's designee. The informal conference with the administrator or the administrator's 
designee shall occur within ten (10) calendar days of the date the administrator received the 
written request for administrative review. The administrator's designee shall be a Tennessee 
licensed attorney, shall have a minimum of five (5) years of experience with the Workers’ 
Compensation Law, compiled in this chapter, and shall not be the specialist who issued the 
order that is the subject of administrative review. 

(B) Within seven (7) calendar days following the conclusion of the informal conference, a 
written order shall be issued and signed by the administrator or administrator's designee. If 
the order issued and signed by the administrator or administrator's designee orders the 


509 WORKERS’ COMPENSATION LAW 50-6-238 
payment of workers’ compensation benefits to or on behalf of the employee, the party against 
whom the order is issued shall comply with the order within ten (10) calendar days of the 
receipt of the order of the administrator or administrator's designee. 

(3) [See the Compiler’s Notes.] If an insurer, self-insured employer or self-insured pool fails 
to comply with an order issued by a specialist within fifteen (15) calendar days of receipt of the 
order, or fails to comply with an order issued by the administrator or administrator's designee 
within ten (10) calendar days of the receipt of the order, whichever is applicable, the 
commissioner shall assess a penalty in the amount of ten thousand dollars ($10,000). 
Notification of the assessed penalty shall be sent to the insurer, self-insured employer or 
self-insured pool by facsimile, electronic mail or certified mail. The insurer, self-insured employer 
or self-insured pool shall have five (5) calendar days from the receipt of the notification of penalty 
to respond and prove that it has complied with the specialist’s order. If satisfactory proof of 
compliance is not received by the twenty-first calendar day after receipt of the notification of 
penalty, additional penalties in the amount of one thousand dollars ($1,000) per day shall begin 
to accrue on the twenty-first day. The insurer, self-insured employer or self-insured pool shall 
have the right to appeal the penalty assessed by the commissioner for failure to comply with an 
order issued by a specialist or by the administrator or administrator's designee pursuant to the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(4) In addition to any other penalty provided by law, if an insurer, self-insured employer or 
self-insured pool fails to comply with an order issued by a specialist or fails to comply with an 
order issued by the administrator or the administrator's designee within thirty (30) days of receipt 
of the order, the commissioner shall notify the commissioner of commerce and insurance of the 
failure to comply. The commissioner of commerce and insurance may consider the continued 
failure to comply with the order of the specialist or administrator or the administrator's designee 
as a violation of title 56, chapter 8, which subjects the insurer to the penalty provisions of 
§ 56-8-109, and may consider any failure by a self-insured employer or self-insured pool to 
comply with the order of the specialist sufficient grounds to revoke the employer's status as a 


self-insured employer or self-insured pool pursuant to § 50-6-405. 


History. 

Acts 1992, ch. 900, § 13; 1998, ch. 1024, §§ 24, 25; 
1999, ch. 265, §§ 1, 2; 1999, ch. 520, § 41; 2000, ch. 852, 
§§ 17-19; 2001, ch. 192, § 16; 2004, ch. 962, § 7; 2006, 
ch. 772, § 1; 2006, ch. 778, § 1; 2006, ch. 1014, § 2; 
2007, ch. 403, § 2; 2008, ch. 1183, §§ 1-3. 


Compiler’s Notes. 

Acts 2006, ch. 772, § 1 rewrote subsection (d) in its 
entirety. Acts 2006, ch. 1014, § 2 purported to rewrite the 
first sentence of subdivision (d)(1) to read as follows: “In 
addition to any other penalty provided by law, if an insurer, 
self-insured employer, uninsured employer, or self-insured 
pool fails to comply with an order issued by a specialist 
within fifteen (15) calendar days of receipt of the order, the 
commissioner of labor and workforce development may 
assess a penalty in the amount of ten thousand dollars 
($10,000).” The provisions of ch. 1014, § 2 have not been 
codified. It appears that the intent of ch. 1014 was to amend 
(d)(1) as it existed prior to the amendment by ch. 772. 
Language similar to that contained in (d)(1) prior to the ch. 
772 amendment now appears in (d)(3). 


Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 
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NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Construction. 

. Exhaustion of Remedies. 
. Delay. 

. Appeal 


aoron — 


ss 


. Constitutionality. 

T.C.A. § 50-6-238 was not unconstitutional on its face as 
the post-deprivation remedy of a de novo judicial hearing 
and the prospect of a full refund from the Second Injury 
Fund for benefits paid in compliance with an erroneous 
order by a workers’ compensation specialist satisfied an 
employer's right to procedural due process. Randstad N. 
Am., L.P. v. Tenn. Dep’t of Labor & Workforce Dev., 372 
S.W.3d 98, 2011 Tenn. App. LEXIS 601 (Tenn. Ct. App. Nov. 
1, 2011), appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
191 (Tenn. Mar. 8, 2012). 


2. Construction. 

Despite the fact that a dispute over workers’ compensa- 
tion benefits can be submitted to a specialist for alternative 
dispute resolution, the trial court still has the power to award 
pre-trial workers’ compensation benefits; moreover, the trial 
court is not required to conduct a full evidentiary hearing 
prior to awarding such benefits if the determination can be 
made from the record. McCall v. Nat'l Health Corp., 100 
S.W.3d 209, 2003 Tenn. LEXIS 215 (Tenn. 2003). 

Language of T.C.A. § 50-6-238(d)(3) expressly applies 
with respect to penalties assessed against insurers or 
self-insured employers because there is no indication that 
the legislature intended these provisions to extend to a 
specialist's order regarding attorney fees where no penalty 
is assessed; the workers’ compensation provisions regard- 
ing penalties do not reference attorney fees as penalties, 
T.C.A. § 50-6-118, Tenn. Comp. R. & Regs. § 0800-02-13. 
C.H. Guenther & Son, Inc. v. Head, — $.W.3d —, 2012 
Tenn. App. LEXIS 852 (Tenn. Ct. App. Dec. 10, 2012). 

Because the workers’ compensation statutes do not 
expressly indicate otherwise, the workers’ compensation 
specialist process does not do away with a party’s right to 
seek judicial relief, and if a party chooses to utilize the 
permissive administrative specialist process, that decision 
does not preclude further judicial review; in the event that 
the post-settlement/post-judgment administrative process 
fails to produce a resolution acceptable to both parties, the 
workers’ compensation statutes give an aggrieved party the 
right to initiate an action in the court with workers’ 


compensation jurisdiction to enforce the settlement. C.H. 
Guenther & Son, Inc. v. Head, — $.W.3d —, 2012 Tenn. 
App. LEXIS 852 (Tenn. Ct. App. Dec. 10, 2012). 


3. Exhaustion of Remedies. 

Although the Tennessee Workers’ Compensation Act, 
T.C.A. § 50-6-101 et seq., was a remedial statute and was 
to be equitably construed under T.C.A. § 50-6-116, an 
employee’s administrative remedies were not effectively 
exhausted for T.C.A. §§ 50-6-203(a) and 50-6-225(a)(1) 
purposes by the Tennessee Department of Labor's long 
period of inaction on the employee’s request for assistance 
under T.C.A. § 50-6-238. Chapman v. Davita, Inc., 380 
S.W.3d 710, 2012 Tenn. LEXIS 643 (Tenn. Sept. 21, 2012). 


4. Delay. 

Trial court lacked subject matter jurisdiction over a 
workers’ compensation complaint since an employee failed 
to exhaust her administrative remedies as required by 
T.C.A. §§ 50-6-203(a) and 50-6-225(a)(1) as she bypassed 
the benefit review conference process after the Tennessee 
Department of Labor (TDOL) did not act promptly on her 
request for assistance under T.C.A. § 50-6-238; the em- 
ployee had alternatives other than filing suit to prompt 
TDOL to act, including additional contact with the specialist, 
contact with the Administration of the Tennessee Division of 
Workers Compensation, or, as a last resort, filing a 
mandamus action. Chapman v. Davita, Inc., 380 S.W.3d 
710, 2012 Tenn. LEXIS 643 (Tenn. Sept. 21, 2012). 


5. Appeal 

Trial court erred in voiding a final administrative order of 
the Department of Labor (DOL) awarding an employee 
attorney fees in her actions to enforce a workers’ compen- 
sation settlement because the trial court lacked subject 
matter jurisdiction to hear the matter as a Uniform Admin- 
istrative Procedures Act (UAPA), T.C.A. § 4-5-101 et seq. 
appeal; the informal dispute resolution procedures the DOL 
established for its specialists do not provide for a contested 
case hearing as required by the UAPA, T.C.A. § 4-5- 
322(a)(1). C.H. Guenther & Son, Inc. v. Head, — $.W.3d —, 
2012 Tenn. App. LEXIS 852 (Tenn. Ct. App. Dec. 10, 2012). 

Uniform Administrative Procedures Act (UAPA) appeal 
provision of T.C.A. § 50-6-238(d)(3) applies only with 
respect to penalties assessed by the Department of Labor 
(against an employer, and the administrative procedures 
described in T.C.A. § 50-6-204(g)(2) and T.C.A.§ 50-6-238 
do not provide for a contested case hearing. C.H. Guenther 
& Son, Inc. v. Head, — $.W.3d —, 2012 Tenn. App. LEXIS 
852 (Tenn. Ct. App. Dec. 10, 2012). 


50-6-239. Request of hearing after issuance of dispute certification 
notice — Issuance of notice — Permission required to 
present issues not certified by mediator — Conduct of 
hearings — Hearings of disputes on expedited basis — 
Discovery disputes —Penalties for failure to comply with 
orders — Filing fees — Judicial review of orders. 
[Applicable to injuries occurring on and after July 1, 


2014.] 


(a) Within sixty (60) days after issuance of a dispute certification notice by 
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a workers’ compensation mediator, a party seeking further resolution of 
disputed issues shall file a request for a hearing with the division, and the 
clerk of the court of workers’ compensation claims shall issue notice to all 
parties identifying the judge to whom the claim has been assigned and the 
procedure for scheduling and preparing for a hearing. 
(b)(1) Unless permission has been granted by the assigned workers’ com- 
pensation judge, only issues that have been certified by a workers’ compen- 
sation mediator within a dispute certification notice may be presented to the 
workers’ compensation judge for adjudication. 

(2) Following the issuance of a dispute certification notice and assignment 
of the claim to a workers’ compensation judge, the workers’ compensation 
judge may grant permission for parties to present issues that have not been 
certified by a workers’ compensation mediator only upon finding that: 

(A) The parties did not have knowledge of the issue prior to issuance of 
the dispute certification and could not have known of the issue despite 
reasonable investigation; and 

(B) Prohibiting presentation of the issue would result in substantial 
injustice to the petitioning party. 

(c) Hearings of disputes shall be conducted in the following manner: 

(1) All hearings shall be conducted within the timeframes adopted by the 
administrator through the promulgation of rules. The Tennessee Rules of 
Evidence and the Tennessee Rules of Civil Procedure shall govern proceed- 
ings at all hearings before a workers’ compensation judge unless an 
alternate procedural or evidentiary rule has been adopted by the adminis- 
trator. Whenever the administrator has adopted an alternate procedural or 
evidentiary rule that conflicts with the Tennessee Rules of Civil Procedure or 
the Tennessee Rules of Evidence, the rule adopted by the administrator shall 
apply; 

(2) Following the hearing, the workers’ compensation judge shall issue a 
compensation order that sets forth findings of fact and conclusions of law, 
and, if appropriate, an order for the payment of benefits under the workers’ 
compensation law. The workers’ compensation judge shall note the date of 
entry on the order and a copy of the order shall be distributed to the parties 
in accordance with procedures adopted by the administrator; 

(3) If a party who has filed a request for hearing files a notice of nonsuit 
of the action, either party shall have ninety (90) days from the date of the 
order of dismissal to institute an action for recovery of benefits under this 
chapter; 

(4) All hearings before the workers’ compensation judge shall be open to 
the public. The parties may provide a court reporter for the preparation of a 
record; 

(5) The testimony of any witness may be taken by deposition according to 
the Tennessee Rules of Civil Procedure or may be taken before the workers’ 
compensation judge. No costs shall be charged, taxed or collected by the 
workers’ compensation judge for the appearance of witnesses except fees for 
witnesses who testify under subpoena. The witnesses shall be allowed the 
same fee for attendance and mileage as is fixed by law in civil actions; 

(6) Unless the statute provides for a different standard of proof, at a 
hearing the employee shall bear the burden of proving each and every 
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element of the claim by a preponderance of the evidence; 

(7) There shall be a presumption that the findings and conclusions of the 
workers’ compensation judge are correct, unless the preponderance of the 
evidence is otherwise. The decision of the workers’ compensation judge shall 
become final thirty (30) days after the workers’ compensation judge enters a 
compensation order, unless a party in interest seeks an appeal of the 
decision from the workers’ compensation appeals board pursuant to this 
chapter. If a party in interest does not file a timely request for appeal to the 
workers’ compensation appeals board, the order of the workers’ compensa- 
tion judge shall become final and may be appealed to the state supreme court 
in the manner provided by § 50-6-225; 

(8) The workers’ compensation judge may, in his discretion, assess discre- 
tionary costs including reasonable fees for depositions of medical experts 
against the employer upon adjudication of the employee’s claim as 
compensable; 

(9) After an order entered by a workers’ compensation judge has become 
final, the parties subject to the order shall have five (5) business days after 
all appeals are exhausted to comply with the order or the noncompliant 
parties shall be subject to penalization as provided by § 50-6-118; 

(10) In any claim where the employee has suffered a catastrophic injury, 
the workers’ compensation judge assigned to the claim shall have discretion 
to order that the claim be heard on an expedited basis. If the assigned 
workers’ compensation judge orders an expedited hearing of the claim, the 
claim shall be given priority over all cases on the workers’ compensation 
judge’s trial docket with the exception of any other claims that the workers’ 
compensation judge has previously ordered to be heard on an expedited basis 
under this subdivision (c)(10). 

(d) Hearings of disputes on an expedited basis shall be conducted in the 
following manner: 

(1) Upon motion of either party made at any time after a dispute 
certification notice has been issued by a workers’ compensation mediator, a 
workers’ compensation judge may, at the judge’s discretion, hear disputes 
over issues provided in the dispute certification notice concerning the 
provision of temporary disability or medical benefits on an expedited basis 
and enter an interlocutory order upon determining that the injured em- 
ployee would likely prevail at a hearing on the merits. A copy of the motion 
shall be served by the moving party on all other parties to the claim in 
accordance with procedures adopted by the administrator; 

(2) A workers’ compensation judge is not required to hold a full eviden- 
tiary hearing before issuing an interlocutory order for temporary disability 
or medical benefits; 

(3) If temporary disability or medical benefits are ordered, the employer 
shall have seven (7) business days to comply with the order or to request an 
appeal from the workers’ compensation appeals board. Unless modified by 
the workers’ compensation appeals board following an appeal or unless a 
subsequent order to modify an interlocutory order for temporary disability or 
medical benefits is issued by the workers’ compensation judge presiding over 
the claim, the interlocutory order shall remain in effect pending conclusion 
of the matter by hearing according to the procedure provided in subsection 
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(c); 

(4) Ifa motion for temporary disability or medical benefits is denied on the 
basis that the claim is not compensable, the proceeding shall continue 
according to the procedure provided in subsection (c) unless the employee 
files a request for an appeal to the workers’ compensation appeals board. At 
any time after the employee has exhausted the procedures for seeking an 
appeal from the workers’ compensation appeals board, as provided in this 
chapter, the workers’ compensation judge may entertain an appropriate 
motion from the employer for dismissal of the claim. 

(e) All discovery disputes, including motions to compel and for protective 
order, shall be adjudicated upon the review of written motions and affidavits. 
A workers’ compensation judge may, in the judge’s discretion, convene a 
hearing on a discovery dispute only upon a finding that good cause to convene 
a hearing exists. 

(f) The failure of any party to comply in a timely manner with an interlocu- 
tory or final order issued by a workers’ compensation judge may result in the 
assessment of a penalty as provided in § 50-6-118. 

(g) The administrator shall have authority to assess a filing fee sufficient to 
offset the cost of administering this chapter. 

(h) Except as otherwise provided in § 50-6-118, no order issued by a 
workers’ compensation judge shall be subject to judicial review pursuant to the 


Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 

Acts 1992, ch. 900, § 14; 1996, ch. 944, § 22; 
1999, ch. 520, § 41; 2004, ch. 962, § 20; 2008, 
ch. 1183, §§ 4, 7; 2013, ch. 289, § 82. 


Compiler’s Notes. 

Prior to the 2013 amendment, the former 
provisions of this section related to requests for 
benefit review conferences. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote the section which read: “(a) In all cases 
in which the parties have any issues in dispute, 
whether the issues are related to medical ben- 
efits, temporary disability benefits, or issues 
related to the final resolution of a matter, the 
parties shall request the department to hold a 
benefit review conference. 

“(b) The parties to a dispute shall attend and 
participate in a benefit review conference that 
addresses all issues related to a final resolution 
of the matter as a condition precedent to filing 
a complaint with a court of competent jurisdic- 
tion, unless the benefit review conference pro- 
cess is otherwise exhausted pursuant to rules 
promulgated by the commissioner. 

“(c)(1) The division shall have the authority 
to schedule a date specific for the benefit review 
conference. The division shall endeavor to work 


with the parties or their representatives to 
schedule a date convenient to the parties, and 
the parties shall cooperate in scheduling the 
conference; however, in the event the parties 
cannot agree to a date within forty-five (45) 
days of the date a benefit review conference is 
requested or the date on which the employee 
reaches maximum medical improvement, 
whichever date is later, the division shall 
schedule the conference on a specific date and 
give the parties written notice of the date and 
the parties shall attend the benefit review con- 
ference on the date scheduled by the division. 

“(2) If a request for a benefit review confer- 
ence is on file for a period in excess of one (1) 
year, the division shall have the authority to 
schedule a date specific for the benefit review 
conference and give the parties written notice 
at their last known address. 

“(3) If the division fails to conduct a benefit 
review conference within sixty (60) days of 
receipt of a request for a benefit review confer- 
ence or the date on which the employee reaches 
maximum medical improvement, whichever 
date is later, the parties may agree to hire a 
private Rule 31 mediator to conduct the media- 
tion. Any agreement reached through private 
Rule 31 mediation must be approved by a court 
or the department in accordance with § 50-6- 
206. 

“(d) The commissioner is authorized to pro- 
mulgate rules concerning all aspects of the 
administrative process related to benefit review 
conferences pursuant to the Uniform Adminis- 


50-6-239 


trative Procedures Act, compiled in title 4, 
chapter 5.” 


Effective Dates. 

Acts 20138, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
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mentation of the act, the act shall take effect 
April 29, 2013. 


Section to Section References. 

This section is referred to in §§ 9-8-402, 
50-6-207, 50-6-208, 50-6-210, 50-6-217, 50-6- 
802. 


and making necessary provisions for the imple- 


50-6-239. Motion for benefit review conference — Motion for expedited adjudication — 
Specialists. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) In all cases in which the parties have any issues in dispute, whether the issues are related 
to medical benefits, temporary disability benefits, or issues related to the final resolution of a matter, 
the parties shall request the department to hold a benefit review conference. 

(b) The parties to a dispute shall attend and participate in a benefit review conference that 
addresses all issues related to a final resolution of the matter as a condition precedent to filing a 
complaint with a court of competent jurisdiction, unless the benefit review conference process is 
otherwise exhausted pursuant to rules promulgated by the commissioner. 

(c)(1) The division shall have the authority to schedule a date specific for the benefit review 
conference. The division shall endeavor to work with the parties or their representatives to 
schedule a date convenient to the parties, and the parties shall cooperate in scheduling the 
conference; however, in the event the parties cannot agree to a date within forty-five (45) days 
of the date a benefit review conference is requested or the date on which the employee reaches 
maximum medical improvement, whichever date is later, the division shall schedule the 
conference on a specific date and give the parties written notice of the date and the parties shall 
attend the benefit review conference on the date scheduled by the division. 

(2) If a request for a benefit review conference is on file for a period in excess of one (1) year, 
the division shall have the authority to schedule a date specific for the benefit review conference 
and give the parties written notice at their last known address. 

(3) If the division fails to conduct a benefit review conference within sixty (60) days of receipt 
of a request for a benefit review conference or the date on which the employee reaches 
maximum medical improvement, whichever date is later, the parties may agree to hire a private 
Rule 31 mediator to conduct the mediation. Any agreement reached through private Rule 31 
mediation must be approved by a court or the department in accordance with § 50-6-206. 
(d) The commissioner is authorized to promulgate rules concerning all aspects of the 

administrative process related to benefit review conferences pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1992, ch. 900, § 14; 1996, ch. 944, § 22; 1999, ch. 


to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 


520, § 41; 2004, ch. 962, § 20; 2008, ch. 1183, §§ 4, 7. 


Compiler’s Notes. 

A Rule 31 mediator, referred to in this section, is defined 
in Supreme Court Rule 31. 

Acts 1996, ch. 944, § 57 provided that the amendment 
by that act shall apply to accidents and injuries occurring on 
and after January 1, 1997. 

Acts 1996, ch. 944, which amended this section, is 
known and may be cited as the “Workers’ Compensation 
Reform Act of 1996.” 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 


their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 
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Acts 2004, ch. 962, § 51 provided, in part, that § 20 
shall apply to accidents or injuries occurring on or after 
January 1, 2005. 
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NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Judicial Review. 


1. Constitutionality. 

Workers’ compensation claimants failed to establish that 
the benefit review conference in T.C.A. § 50-6-203(a), 
T.C.A. § 50-6-225(a)(1), and T.C.A. § 50-6-239(b) was 
unconstitutional; because injured workers are free to file suit 
and have rights judicially determined upon exhausting the 
review process, they are not deprived of right to be heard 
by judge. Lynch v. City of Jellico, 205 S.W.3d 384, 2006 
Tenn. LEXIS 759 (Tenn. 2006), cert. denied, 549 U.S. 1280, 


127 S. Ct. 1830, 167 L. Ed. 2d 320, 2007 U.S. LEXIS 3049 
(2007). 


2. Judicial Review. 

Trial court did not have subject matter jurisdiction over an 
employer's suit seeking review of an order for medical 
benefits directing it to provide the employee with additional 
panels of physicians from which he could choose for 
treatment because the suit was filed before the administra- 
tive review process was exhausted; the employer's com- 
plaints had to first be addressed via the benefit review 
conference process, after which the employer had a right to 
a judicial hearing. Alstom Power, Inc. v. Head, — S.W.3d —, 
2012 Tenn. App. LEXIS 107 (Tenn. Ct. App. Feb. 21, 2012). 


50-6-240. Approval or rejection of settlement agreements. [Applicable 
to injuries occurring on and after July 1, 2014.] 


(a) A workers’ compensation judge may approve a proposed settlement 
among the parties if: 
(1) The settlement agreement has been signed by the parties; and 
(2) The workers’ compensation judge has determined that the employee is 
receiving, substantially, the benefits provided by this chapter, or, in cases 
subject to subsection (d), if the workers’ compensation judge has determined 
that the settlement is in the best interest of the employee. 

(b) A workers’ compensation judge shall approve or reject settlements 
submitted to the division within three (3) business days after the settlement 
has been received by the division and assigned to a workers’ compensation 
judge for consideration. 

(c) In approving settlements, a workers’ compensation judge shall consider 
all pertinent factors and if the injured employee is not represented by counsel, 
then the workers’ compensation judge shall thoroughly inform the employee of 
the scope of benefits available under this chapter and the employee’s rights 
and the procedures necessary to protect those rights. 

(d) Notwithstanding any other provision of this chapter, an employee who is 
determined to be permanently and totally disabled shall not be allowed to 
compromise and settle the employee’s rights to future medical benefits. 

(e) Notwithstanding any other provision of this section, if there is a dispute 
between the parties as to whether a claim is compensable, or as to the amount 
of compensation due, the parties may settle the matter without regard to 
whether the employee is receiving substantially the benefits provided by this 
chapter; provided, that the settlement is determined by a workers’ compensa- 
tion judge to be in the best interest of the employee. 


History. 
Acts 1992, ch. 900, § 15; 1996, ch. 944, § 23; 
2013, ch. 289, § 84. 


Compiler’s Notes. 
Prior to the 2013 amendment, the former 
provisions of this section related to settlement 


50-6-240 


agreements reached at benefit review confer- 
ences, reports on unresolved issues and filing of 
agreements and reports. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
rewrote the section which read: “(a)(1) A dis- 
pute may be resolved either in whole or in part 
at the benefit review conference. If the confer- 
ence results in the resolution of some of the 
disputed issues by mutual agreement or in a 
settlement, the workers’ compensation special- 
ist shall reduce the agreement or the settle- 
ment to writing. The workers’ compensation 
specialist and each party shall sign the agree- 
ment or settlement. A settlement is not effec- 
tive unless it is approved in accordance with 
§ 50-6-206, and takes effect on the date ap- 
proved. 

“(2) The specialist shall note in a report on 
unresolved issues required by this section the 
failure of any party to furnish documents to the 
specialist on request by the specialist, to coop- 
erate in scheduling, or to provide a representa- 
tive who possessed settlement authority in at- 
tendance at the conference. 
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“(b) If the dispute is not entirely resolved at 
the benefit review conference, the workers’ 
compensation specialist shall prepare a written 
report that also includes: 

“(1) A statement of each agreed upon issue; 
and 

“(2) A statement of each issue raised but not 
agreed upon. 

“(c) The workers’ compensation specialist 
shall file the signed agreement and the report 
with the commissioner and the court, as appro- 
priate. Any party filing an action with a court of 
competent jurisdiction shall notify the division 
of the filing at the time of the filing. After 
receiving the notice, the division shall file 
within seven (7) days with such court any 
report on unresolved issues pursuant to this 
section resulting from a benefit review confer- 
ence.” 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 


Section to Section References. 
This section is referred to in §§ 9-8-402, 
50-6-204. 


50-6-240. Settlement agreement at conference — Written agreement or settlement — Report 
on unresolved issues — Filing. [Applicable to injuries occurring prior to July 


1, 2014.] 


(a)(1) A dispute may be resolved either in whole or in part at the benefit review conference. If 
the conference results in the resolution of some of the disputed issues by mutual agreement or 
in a settlement, the workers’ compensation specialist shall reduce the agreement or the 
settlement to writing. The workers’ compensation specialist and each party shall sign the 
agreement or settlement. A settlement is not effective unless it is approved in accordance with 
§ 50-6-206, and takes effect on the date approved. 

(2) The specialist shall note in a report on unresolved issues required by this section the 
failure of any party to furnish documents to the specialist on request by the specialist, to 
cooperate in scheduling, or to provide a representative who possessed settlement authority in 


attendance at the conference. 


(b) If the dispute is not entirely resolved at the benefit review conference, the workers’ 
compensation specialist shall prepare a written report that also includes: 
(1) A statement of each agreed upon issue; and 
(2) A statement of each issue raised but not agreed upon. 


(c) The workers’ compensation specialist shall file the signed agreement and the report with the 
commissioner and the court, as appropriate. Any party filing an action with a court of competent 
jurisdiction shall notify the division of the filing at the time of the filing. After receiving the notice, 
the division shall file within seven (7) days with such court any report on unresolved issues 
pursuant to this section resulting from a benefit review conference. 
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History. Acts 1996, ch. 944, which amended this section, is 
Acts 1992, ch. 900, § 15; 1996, ch. 944, § 23. known and may be cited as the “Workers’ Compensation 


Compiler’s Notes. Reform Act of 1996. 


Acts 1996, ch. 944, § 57 provided that the amendment 
by that act shall apply to accidents and injuries occurring on 
and after January 1, 1997. 


50-6-241. Maximum permanent partial disability awards for claims 
arising after July 1, 2004 but before July 1, 2014 — Public 
policy regarding legal immigration. [Applicable to injuries 
occurring on and after July 1, 2014] 


(a) [Deleted by 2013 amendment, effective July 1, 2014.] 

(b) [Deleted by 2013 amendment, effective July 1, 2014.] 

(c) [Deleted by 2013 amendment, effective July 1, 2014.] 

(d)(1)(A) For injuries occurring on or after July 1, 2004, but before July 1, 
2014, in cases in which an injured employee is eligible to receive any 
permanent partial disability benefits either for body as a whole or for 
schedule member injuries, except schedule member injuries specified in 
§ 50-6-207(3)(A)(i)(a)-(), (n), (q), and (r), and the pre-injury employer 
returns the employee to employment at a wage equal to or greater than the 
wage the employee was receiving at the time of the injury, the maximum 
permanent partial disability benefits that the employee may receive is one 
and one half (1 %) times the medical impairment rating determined 
pursuant to § 50-6-204(d)(3). In making the determinations, the court 
shall consider all pertinent factors, including lay and expert testimony, the 
employee’s age, education, skills and training, local job opportunities and 
capacity to work at types of employment available in claimant’s disabled 
condition. 

(B)G) If an injured employee receives benefits for body as a whole 
injuries pursuant to subdivision (d)(1)(A) and the employee is subse- 
quently no longer employed by the pre-injury employer at the wage 
specified in subdivision (d)(1)(A) within four hundred (400) weeks of the 
day the employee returned to work for the pre-injury employer, the 
employee may seek reconsideration of the permanent partial disability 
benefits. Employees who continue in their employment after a reduction 
in pay or a reduction in hours due to economic conditions shall not be 
entitled to reconsideration of their claims under this section if the 
reduction in pay or reduction in hours affected at least fifty percent 
(50%) of all hourly employees operating at or out of the same location. 
This provision does not apply to or include employees involved in layoffs, 
closures or a termination of business operations. 

(ii) If an injured employee receives benefits for schedule member 
injuries pursuant to subdivision (d)(1)(A), and the employee is subse- 
quently no longer employed by the pre-injury employer at the wage 
specified in subdivision (d)(1)(A), the employee may seek reconsidera- 
tion of the permanent partial disability benefits. The right to seek the 
reconsideration shall extend for the number of weeks for which the 
employee was eligible to receive benefits under § 50-6-207, beginning 
with the day the employee returned to work for the pre-injury employer. 
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Employees who continue in their employment after a reduction in pay or 
a reduction in hours due to economic conditions shall not be entitled to 
reconsideration of their claims under this section if the reduction in pay 
or reduction in hours affected at least fifty percent (50%) of all hourly 
employees operating at or out of the same location. This provision does 
not apply to or include employees involved in layoffs, closures or a 
termination of business operations. 

(iii) Notwithstanding this subdivision (d)(1)(B), under no circum- 
stances shall an employee be entitled to reconsideration when the loss of 
employment is due to either: 

(a) The employee’s voluntary resignation or retirement; provided, 
however, that the resignation or retirement does not result from the 
work-related disability that is the subject of such reconsideration; or 

(b) The employee’s misconduct connected with the employee’s 
employment. 

(iv) To seek reconsideration pursuant to subdivision (d)(B)(i) or 
(d)(B)Gi), the employee shall first request a benefit review conference 
within one (1) year of the date on which the employee ceased to be 
employed by the pre-injury employer. If the parties are not able to reach 
an agreement regarding additional permanent partial disability ben- 
efits at the benefit review conference, the employee shall be entitled to 
file a complaint seeking reconsideration in a court of competent juris- 
diction within ninety (90) days of the date of the benefit review 
conference. Any settlement or award of additional permanent partial 
disability benefits pursuant to reconsideration shall give the employer 
credit for prior permanent partial disability benefits paid to the em- 
ployee. Any new settlement or award regarding additional permanent 
partial disability benefits remains subject to the maximum established 
in subdivision (a)(2) and shall be based on the medical impairment 
rating that was the basis of the previous settlement or award. 

(v) Notwithstanding any other provision of law to the contrary, an 

employee shall not be permitted to waive or forfeit, and the parties shall 
not be permitted to compromise and settle, the employee’s rights to 
reconsideration pursuant to this section. 
(C)G) Notwithstanding any other law to the contrary, for injuries 
occurring on or after July 1, 2009, but before July 1, 2014, if an injured 
employee receives permanent partial disability benefits for body as a 
whole injuries or if the injured employee receives permanent partial 
disability benefits for schedule member injuries pursuant to subdivision 
(d)(1)(A) and the pre-injury employer is sold or acquired subsequent to 
the receipt of the permanent partial disability benefits, then the injured 
employee shall not be entitled to seek reconsideration: 

(a) Provided, that the injured employee continues to be employed 
by the successor employer at the same or higher pay; or 

(b) If the employee declines an offer of employment with the 
successor employer at the same or higher pay. 

(ii) Notwithstanding subdivision (d)(1)(C)(i), an injured employee 
shall be entitled to seek reconsideration: 
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(a) From the successor employer within four hundred (400) weeks 
of the day the employee returned to work for the pre-injury employer, 
if the injured employee received permanent partial disability benefits 
for body as a whole injuries from the pre-injury employer pursuant to 
subdivision (d)(1)(A) and the injured employee is no longer employed 
by the successor employer at the same or higher pay; or 

(6) From the successor employer within the number of weeks for 
which the employee was eligible to receive benefits from the pre- 
injury employer under § 50-6-207, to be calculated from the day the 
employee returned to work for the pre-injury employer, if the injured 
employee received permanent partial disability benefits for schedule 
member injuries from the pre-injury employer pursuant to subdivi- 
sion (d)(1)(A) and the injured employee is no longer employed by the 
successor employer at the same or higher pay. 

(iii) Any additional permanent partial disability benefits to which the 
injured employee is entitled pursuant to subdivision (d)(1)(C)(i1) shall be 
paid by the successor employer or the insurance carrier for the successor 
employer. 

(iv) If an injured employee is entitled to seek reconsideration pursu- 
ant to this subdivision (d)(1)(C), then the employee shall first request a 
benefit review conference within one (1) year of the date on which the 
employee ceased to be employed by the successor employer. If the parties 
are not able to reach an agreement regarding additional permanent 
partial disability benefits at the benefit review conference, then the 
employee shall be entitled to file a complaint against the successor 
employer seeking reconsideration in a court of competent jurisdiction 
within ninety (90) days of the date of the benefit review conference. Any 
settlement or award of additional permanent partial disability benefits 
pursuant to reconsideration shall give the successor employer credit for 
the prior permanent partial disability benefits paid by the pre-injury 
employer to the employee. Any new settlement or award regarding 
additional permanent partial disability benefits shall be subject to the 
maximum established in subdivision (d)(2). 

(2)(A) For injuries arising on or after July 1, 2004, but before July 1, 2014, 
in cases in which the pre-injury employer did not return the injured 
employee to employment at a wage equal to or greater than the wage the 
employee was receiving at the time of the injury, the maximum permanent 
partial disability benefits that the employee may receive for body as a 
whole and schedule member injuries may not exceed six (6) times the 
medical impairment rating determined pursuant to § 50-6-204(d)(3). The 
maximum permanent partial disability benefits to which the employee is 
entitled shall be computed utilizing the appropriate maximum number of 
weeks as set forth in § 50-6-207 for the type of injury sustained by the 
employee. In making such determinations, the court shall consider all 
pertinent factors, including lay and expert testimony, the employee’s age, 
education, skills and training, local job opportunities, and capacity to work 
at the types of employment available in claimant’s disabled condition. 
(B) If the court awards a permanent partial disability percentage that 
equals or exceeds five (5) times the medical impairment rating, the court 
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shall include specific findings of fact in the order that detail the reasons for 

awarding the maximum permanent partial disability. 
(e)(1) It is the intent of the general assembly to adopt as public policy for 
this state specific provisions related to workers’ compensation to preserve 
the tradition of legal immigration while seeking to close the door to illegal 
workers in this state and to encourage the employers of this state to comply 
with federal immigration laws in the hiring or continued employment of 
individuals who are not eligible or authorized to work in the United States. 

(2) The general assembly takes notice that federal law prohibits a 
pre-injury employer from permitting an employee to return to work follow- 
ing the work-related injury when the employee is not eligible or authorized 
to work in the United States pursuant to federal immigration laws; and, 
therefore, the general assembly adopts the following as the compensation to 
which such an employee is entitled for permanent partial disability benefits: 

(A) For injuries occurring on or after July 1, 2009, but before July 1, 
2014, in cases in which an injured employee is eligible to receive any 
permanent partial disability benefits either for body as whole or schedule 
member injuries, the maximum permanent partial disability benefits that 
the employee may receive is up to one and one half (1 1%) times the medical 
impairment rating determined pursuant to § 50-6-204(d)(3); provided, 
that the employer did not knowingly hire the employee at a time when the 
employee was not eligible or authorized to work in the United States 
under federal immigration laws. It shall be presumed the employer did not 
knowingly hire the employee at a time when the employee was not eligible 
or authorized to work in the United States under federal immigration laws 
if the employer can show, by a preponderance of the evidence, that the 
employer in good faith complied with the employment eligibility and 
identity verification requirements of federal law when the employee was 
hired: 

(i) By ensuring the employee completed Section 1 of Form I-9 at the 
time the employee started to work; 

(ii) By reviewing the documents provided by the employee to estab- 
lish the employee’s identity and eligibility to work; 

(iii) By making a good faith determination that the documents 
presented by the employee for employment and identity authorization 
appeared to relate to the employee, appeared to be genuine and that the 
documents provided were in the list of acceptable documents on Form 
I-9; and 

(iv) By reverifying the employment eligibility of the employee upon 
the expiration of the employee’s work authorization and by completing 
Section 3 of Form I-9, if applicable; 

(B) The presumption established in subdivision (e)(2)(A) may be rebut- 
ted if the employee can show, by a preponderance of the evidence, that the 
employer had actual knowledge of the ineligible or unauthorized status of 
the employee at the time of hire or at the time of the injury, or both. If the 
presumption is rebutted, a sum of up to five (5) times the medical 
impairment rating determined by the authorized treating physician 
pursuant to § 50-6-204(d)(3) shall be paid in the following manner: 
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(i) Asum up to one and one half (1 4) times the medical impairment 
rating shall be paid in a lump sum to the employee, the sum to be paid 


by the employer’s insurer; and 


(ii) An additional sum up to three and one half (3 %) times the 
medical impairment rating shall be paid by the employer, in a lump sum 
into, and shall become a part of, the uninsured employers fund created 
by § 50-6-801; provided, that the sum shall not be paid by the employ- 


er’s insurer. 


History. 

Acts 1992, ch. 900, § 16; 2004, ch. 962, §§ 9, 
105 115.2009; ch.-3642-9$ -1; 2009, ch: '526).91; 
2010, ch. 1034, §§ 1, 2; 2013, ch. 289, §§ 85-89. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2010, ch. 1034, § 3 provided that the 
act, which amended subdivisions (d)(1)(B)(G) 
and (ii), shall apply to reconsideration of claims 
approved or adjudicated on or after July 1, 
2010. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
deleted (a), (b) and (c) which read: “(a)(1) For 
injuries arising on or after August 1, 1992, and 
prior to July 1, 2004, in cases where an injured 
employee is eligible to receive any permanent 
partial disability benefits, pursuant to § 50-6- 
207(3)(A)G) and (F), and the pre-injury em- 
ployer returns the employee to employment at 
a wage equal to or greater than the wage the 
employee was receiving at the time of injury, 
the maximum permanent partial disability 


award that the employee may receive is two 
and one-half (2%) times the medical impair- 
ment rating determined pursuant to the provi- 
sions of the American Medical Association 
Guides to the Evaluation of Permanent Impair- 
ment (American Medical Association), the 
Manual for Orthopedic Surgeons in Evaluating 
Permanent Physical Impairment (American 
Academy of Orthopedic Surgeons), or in cases 
not covered by either of these, an impairment 
rating by any appropriate method used and 
accepted by the medical community. In making 
determinations, the court shall consider all 
pertinent factors, including lay and expert tes- 
timony, employee’s age, education, skills and 
training, local job opportunities, and capacity 
to work at types of employment available in 
claimant’s disabled condition. 

“(2) In accordance with this section, the 
courts may reconsider, upon the filing of a new 
cause of action, the issue of industrial disabil- 
ity. Such reconsideration shall examine all per- 
tinent factors, including lay and expert testi- 
mony, employee’s age, education, skills and 
training, local job opportunities, and capacity 
to work at types of employment available in 
claimant’s disabled condition. The reconsidera- 
tion may be made in appropriate cases where 
the employee is no longer employed by the 
pre-injury employer and makes application to 
the appropriate court within one (1) year of the 
employee’s loss of employment, if the loss of 
employment is within four hundred (400) 
weeks of the day the employee returned to 
work. In enlarging a previous award, the court 
must give the employer credit for prior benefits 
paid to the employee in permanent partial 
disability benefits, and any new award remains 
subject to the maximum established in subsec- 
tion (b). 

“(b) Subject to the factors provided in subsec- 
tion (a), in cases for injuries on or after August 
1, 1992, and prior to July 1, 2004, where an 
injured employee is eligible to receive perma- 
nent partial disability benefits, pursuant to 
§ 50-6-207(3)(A)() and (F), and the pre-injury 
employer does not return the employee to em- 
ployment at a wage equal to or greater than the 
wage the employee was receiving at the time of 
injury, the maximum permanent partial dis- 
ability award that the employee may receive is 
six (6) times the medical impairment rating 
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determined pursuant to the provisions of the 
American Medical Association Guides to the 
Evaluation of Permanent Impairment (Ameri- 
can Medical Association), the Manual for Or- 
thopedic Surgeons in Evaluating Permanent 
Physical Impairment (American Academy of 
Orthopedic Surgeons), or in cases not covered 
by either of these, an impairment rating by any 
appropriate method used and accepted by the 
medical community. In making such determi- 
nations, the court shall consider all pertinent 
factors, including lay and expert testimony, 
employee’s age, education, skills and training, 
local job opportunities, and capacity to work at 
types of employment available in claimant’s 
disabled condition. 

“(c) The multipliers established by subsec- 
tions (a) and (b) are intended to be maximum 
limits. If the court awards a multiplier of five 
(5) or greater, then the court shall make specific 
findings of fact detailing the reasons for award- 
ing the maximum impairment. In making the 
determinations, the court shall consider all 
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pertinent factors, including lay and expert tes- 
timony, employee’s age, education, skills and 
training, local job opportunities, and capacity 
to work at types of employment available in 
claimant’s disabled condition.”; inserted “but 
before July 1, 2014” in the first sentence of 
(d)(1)(A), (d)(1)(C)G), (d)(2)(A), and (e)(2)(A); 
deleted “subject to subdivision (d)(1)(A)” pre- 
ceding “may not exceed” in the first sentence of 
(d)(2)(A) and inserted “the” preceding “types of 
employment” in the last sentence of (d)(2)(A). 


Effective Dates. 

Acts 2013, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 20138. 


Section to Section References. 
This section is referred to in §§ 50-6-204, 
50-6-242. 


50-6-241. Maximum permanent partial disability award for causes arising on or after August 
1, 1992 — Reconsideration of industrial disability issue — Awards for claims 
arising after July 1, 2004 — Public policy regarding legal immigration. 
[Applicable to injuries occurring prior to July 1, 2014.] 


(a)(1) For injuries arising on or after August 1, 1992, and prior to July 1, 2004, in cases where 
an injured employee is eligible to receive any permanent partial disability benefits, pursuant to 
§ 50-6-207(3)(A)(i) and (F), and the pre-injury employer returns the employee to employment 
at a wage equal to or greater than the wage the employee was receiving at the time of injury, 
the maximum permanent partial disability award that the employee may receive is two and 
one-half (2/2) times the medical impairment rating determined pursuant to the American Medical 
Association Guides to the Evaluation of Permanent Impairment (American Medical Association), 
the Manual for Orthopedic Surgeons in Evaluating Permanent Physical Impairment (American 
Academy of Orthopedic Surgeons), or in cases not covered by either of these, an impairment 
rating by any appropriate method used and accepted by the medical community. In making 
determinations, the court shall consider all pertinent factors, including lay and expert testimony, 
employee’s age, education, skills and training, local job opportunities, and capacity to work at 
types of employment available in claimant’s disabled condition. 

(2) In accordance with this section, the courts may reconsider, upon the filing of a new cause 
of action, the issue of industrial disability. Such reconsideration shall examine all pertinent 
factors, including lay and expert testimony, employee’s age, education, skills and training, local 
job opportunities, and capacity to work at types of employment available in claimant's disabled 
condition. The reconsideration may be made in appropriate cases where the employee is no 
longer employed by the pre-injury employer and makes application to the appropriate court 
within one (1) year of the employee’s loss of employment, if the loss of employment is within 
four hundred (400) weeks of the day the employee returned to work. In enlarging a previous 
award, the court must give the employer credit for prior benefits paid to the employee in 
permanent partial disability benefits, and any new award remains subject to the maximum 
established in subsection (b). 

(b) Subject to the factors provided in subsection (a), in cases for injuries on or after August 1, 
1992, and prior to July 1, 2004, where an injured employee is eligible to receive permanent partial 
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disability benefits, pursuant to § 50-6-207(3)(A)(i) and (F), and the pre-injury employer does not 
return the employee to employment at a wage equal to or greater than the wage the employee was 
receiving at the time of injury, the maximum permanent partial disability award that the employee 
may receive is six (6) times the medical impairment rating determined pursuant to the American 
Medical Association Guides to the Evaluation of Permanent Impairment (American Medical 
Association), the Manual for Orthopedic Surgeons in Evaluating Permanent Physical Impairment 
(American Academy of Orthopedic Surgeons), or in cases not covered by either of these, an 
impairment rating by any appropriate method used and accepted by the medical community. In 
making such determinations, the court shall consider all pertinent factors, including lay and expert 
testimony, employee’s age, education, skills and training, local job opportunities, and capacity to 
work at types of employment available in claimant’s disabled condition. 

(c) The multipliers established by subsections (a) and (b) are intended to be maximum limits. 
lf the court awards a multiplier of five (5) or greater, then the court shall make specific findings of 
fact detailing the reasons for awarding the maximum impairment. In making the determinations, the 
court shall consider all pertinent factors, including lay and expert testimony, employee’s age, 
education, skills and training, local job opportunities, and capacity to work at types of employment 
available in claimant's disabled condition. 

(d)(1)(A) For injuries occurring on or after July 1, 2004, in cases in which an injured employee 
is eligible to receive any permanent partial disability benefits either for body as a whole or for 
schedule member injuries, except schedule member injuries specified in § 50-6- 
207(3)(A)(ii)(a)-(4), (n), (gq), and (A, and the pre-injury employer returns the employee to 
employment at a wage equal to or greater than the wage the employee was receiving at the 
time of the injury, the maximum permanent partial disability benefits that the employee may 
receive is one and one half (112) times the medical impairment rating determined pursuant to 
§ 50-6-204(d)(3). In making the determinations, the court shall consider all pertinent factors, 
including lay and expert testimony, the employee’s age, education, skills and training, local 
job opportunities and capacity to work at types of employment available in claimant's disabled 
condition. 

(B)(i) If an injured employee receives benefits for body as a whole injuries pursuant to 
subdivision (d)(1)(A) and the employee is subsequently no longer employed by the 
pre-injury employer at the wage specified in subdivision (d)(1)(A) within four hundred (400) 
weeks of the day the employee returned to work for the pre-injury employer, the employee 
may seek reconsideration of the permanent partial disability benefits. Employees who 
continue in their employment after a reduction in pay or a reduction in hours due to 
economic conditions shall not be entitled to reconsideration of their claims under this 
section if the reduction in pay or reduction in hours affected at least fifty percent (50%) of 
all hourly employees operating at or out of the same location. This provision does not apply 
to or include employees involved in layoffs, closures or a termination of business 
operations. 

(ii) If an injured employee receives benefits for schedule member injuries pursuant to 
subdivision (d)(1)(A), and the employee is subsequently no longer employed by the 
pre-injury employer at the wage specified in subdivision (d)(1)(A), the employee may seek 
reconsideration of the permanent partial disability benefits. The right to seek the 
reconsideration shall extend for the number of weeks for which the employee was eligible 
to receive benefits under § 50-6-207, beginning with the day the employee returned to 
work for the pre-injury employer. Employees who continue in their employment after a 
reduction in pay or a reduction in hours due to economic conditions shall not be entitled 
to reconsideration of their claims under this section if the reduction in pay or reduction in 
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hours affected at least fifty percent (50%) of all hourly employees operating at or out of the 
same location. This provision does not apply to or include employees involved in layoffs, 
closures or a termination of business operations. 

(iii) Notwithstanding this subdivision (d)(1)(B), under no circumstances shall an 
employee be entitled to reconsideration when the loss of employment is due to either: 

(a) The employee’s voluntary resignation or retirement; provided, however, that the 
resignation or retirement does not result from the work-related disability that is the 
subject of such reconsideration; or 

(b) The employee’s misconduct connected with the employee’s employment. 

(iv) To seek reconsideration pursuant to subdivision (d)(B)(i) or (d)(B)(ii), the employee 
shall first request a benefit review conference within one (1) year of the date on which the 
employee ceased to be employed by the pre-injury employer. If the parties are not able to 
reach an agreement regarding additional permanent partial disability benefits at the benefit 
review conference, the employee shall be entitled to file a complaint seeking reconsid- 
eration in a court of competent jurisdiction within ninety (90) days of the date of the benefit 
review conference. Any settlement or award of additional permanent partial disability 
benefits pursuant to reconsideration shall give the employer credit for prior permanent 
partial disability benefits paid to the employee. Any new settlement or award regarding 
additional permanent partial disability benefits remains subject to the maximum established 
in subdivision (d)(2) and shall be based on the medical impairment rating that was the 
basis of the previous settlement or award. 

(v) Notwithstanding any other law to the contrary, an employee shall not be permitted 

to waive or forfeit, and the parties shall not be permitted to compromise and settle, the 
employee's rights to reconsideration pursuant to this section. 
(C)(i) Notwithstanding any other law to the contrary, for injuries occurring on or after July 
1, 2009, if an injured employee receives permanent partial disability benefits for body as 
a whole injuries or if the injured employee receives permanent partial disability benefits for 
schedule member injuries pursuant to subdivision (d)(1)(A) and the pre-injury employer is 
sold or acquired subsequent to the receipt of the permanent partial disability benefits, then 
the injured employee shall not be entitled to seek reconsideration: 

(a) Provided, that the injured employee continues to be employed by the successor 
employer at the same or higher pay; or 

(b) \f the employee declines an offer of employment with the successor employer at 
the same or higher pay. 

(ii) Notwithstanding subdivision (d)(1)(C)(i), an injured employee shall be entitled to 
seek reconsideration: 

(a) From the successor employer within four hundred (400) weeks of the day the 
employee returned to work for the pre-injury employer, if the injured employee received 
permanent partial disability benefits for body as a whole injuries from the pre-injury 
employer pursuant to subdivision (d)(1)(A) and the injured employee is no longer 
employed by the successor employer at the same or higher pay; or 

(b) From the successor employer within the number of weeks for which the employee 
was eligible to receive benefits from the pre-injury employer under § 50-6-207, to be 
calculated from the day the employee returned to work for the pre-injury employer, if the 
injured employee received permanent partial disability benefits for schedule member 
injuries from the pre-injury employer pursuant to subdivision (d)(1)(A) and the injured 
employee is no longer employed by the successor employer at the same or higher pay. 
(iii) Any additional permanent partial disability benefits to which the injured employee is 

entitled pursuant to subdivision (d)(1)(C)(ii) shall be paid by the successor employer or the 
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insurance carrier for the successor employer. 
(iv) If an injured employee is entitled to seek reconsideration pursuant to this 
subdivision (d)(1)(C), then the employee shall first request a benefit review conference 
within one (1) year of the date on which the employee ceased to be employed by the 
successor employer. If the parties are not able to reach an agreement regarding additional 
permanent partial disability benefits at the benefit review conference, then the employee 
shall be entitled to file a complaint against the successor employer seeking reconsideration 
in a court of competent jurisdiction within ninety (90) days of the date of the benefit review 
conference. Any settlement or award of additional permanent partial disability benefits 
pursuant to reconsideration shall give the successor employer credit for the prior 
permanent partial disability benefits paid by the pre-injury employer to the employee. Any 
new settlement or award regarding additional permanent partial disability benefits shall be 
subject to the maximum established in subdivision (d)(2). 
(2)(A) For injuries arising on or after July 1, 2004, in cases in which the pre-injury employer 
did not return the injured employee to employment at a wage equal to or greater than the 
wage the employee was receiving at the time of the injury, the maximum permanent partial 
disability benefits that the employee may receive for body as a whole and schedule member 
injuries subject to subdivision (d)(1)(A) may not exceed six (6) times the medical impairment 
rating determined pursuant to the provisions of § 50-6-204(d)(3). The maximum permanent 
partial disability benefits to which the employee is entitled shall be computed utilizing the 
appropriate maximum number of weeks as set forth in § 50-6-207 for the type of injury 
sustained by the employee. In making such determinations, the court shall consider all 
pertinent factors, including lay and expert testimony, the employee’s age, education, skills and 
training, local job opportunities, and capacity to work at types of employment available in 
claimant's disabled condition. 

(B) If the court awards a permanent partial disability percentage that equals or exceeds 
five (5) times the medical impairment rating, the court shall include specific findings of fact in 
the order that detail the reasons for awarding the maximum permanent partial disability. 


(e)(1) It is the intent of the general assembly to adopt as public policy for this state specific 
provisions related to workers’ compensation to preserve the tradition of legal immigration while 
seeking to close the door to illegal workers in this state and to encourage the employers of this 
state to comply with federal immigration laws in the hiring or continued employment of 
individuals who are not eligible or authorized to work in the United States. 


(2) The general assembly takes notice that federal law prohibits a pre-injury employer from 


permitting an employee to return to work following the work-related injury when the employee 
is not eligible or authorized to work in the United States pursuant to federal immigration laws; 
and, therefore, the general assembly adopts the following as the compensation to which such 
an employee is entitled for permanent partial disability benefits: 


(A) For injuries occurring on or after July 1, 2009, in cases in which an injured employee 
is eligible to receive any permanent partial disability benefits either for body as whole or 
schedule member injuries, the maximum permanent partial disability benefits that the 
employee may receive is up to one and one half (1 42) times the medical impairment rating 
determined pursuant to § 50-6-204(d)(3); provided, that the employer did not knowingly hire 
the employee at a time when the employee was not eligible or authorized to work in the 
United States under federal immigration laws. It shall be presumed the employer did not 
knowingly hire the employee at a time when the employee was not eligible or authorized to 
work in the United States under federal immigration laws if the employer can show, by a 
preponderance of the evidence, that the employer in good faith complied with the employment 
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eligibility and identity verification requirements of federal law when the employee was hired: 
(i) By ensuring the employee completed Section 1 of Form |-9 at the time the employee 


started to work: 


(ii) By reviewing the documents provided by the employee to establish the employee's 


identity and eligibility to work; 


(iii) By making a good faith determination that the documents presented by the 
employee for employment and identity authorization appeared to relate to the employee, 
appeared to be genuine and that the documents provided were in the list of acceptable 


documents on Form |-9; and 


(iv) By reverifying the employment eligibility of the employee upon the expiration of the 
employee’s work authorization and by completing Section 3 of Form 1-9, if applicable; 
(B) The presumption established in subdivision (e)(2)(A) may be rebutted if the employee 

can show, by a preponderance of the evidence, that the employer had actual knowledge of 
the ineligible or unauthorized status of the employee at the time of hire or at the time of the 
injury, or both. If the presumption is rebutted, a sum of up to five (5) times the medical 
impairment rating determined by the authorized treating physician pursuant to § 50-6- 
204(d)(3) shall be paid in the following manner: 

(i) Asum up to one and one half (1 %) times the medical impairment rating shall be paid 
in a lump sum to the employee, the sum to be paid by the employer's insurer; and 

(ii) An additional sum up to three and one half (3 12) times the medical impairment rating 
shall be paid by the employer, in a lump sum into, and shall become a part of, the 
uninsured employers fund created by § 50-6-801; provided, that the sum shall not be paid 


by the employer's insurer. 


History. 

Acts 1992, ch. 900, § 16; 2004, ch. 962, §§ 9, 10, 11; 
2009, ch. 364, § 1; 2009, ch. 526, § 1; 2010, ch. 1034, 
§§ 1, 2. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004 


to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2010, ch. 1034, § 3 provided that the act, which 
amended subdivisions (d)(1)(B)(i) and (ii); shall apply to 
reconsideration of claims approved or adjudicated on or 
after July 1, 2010. 
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ONoOonr WM — 


1. Constitutionality. 

The impairment rating model of T.C.A. §§ 50-6-241 and 
50-6-242, including the multipliers and use of the AMA 
Guides and other factors, and the escape provisions in 
§ 50-6-242 do not violate equal protection. Brown v. 
Campbell County Bd. of Educ., 915 S.W.2d 407, 1995 Tenn. 
LEXIS 781 (Tenn. 1995), cert. denied, 517 U.S. 1222, 116 
S. Ct. 1852, 134 L. Ed. 2d 952, 1996 U.S. LEXIS 3465 
(1996). 


2. Construction. 
T.C.A. § 50-6-242 reflects clear legislative intent to 
restrict disability awards as indicated in T.C.A. § 50-6-241; 
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the delineated limits should be exceeded only when there is 
a showing by clear and convincing evidence that they 
should be exceeded. Middleton v. Allegheny Elec. Co., 897 
S.W.2d 695, 1995 Tenn. LEXIS 243 (Tenn. Special Workers’ 
Comp. App. Panel 1995). 

T.C.A. § 50-6-241 does not conflict with the Americans 
with Disabilities Act of 1990 or Section 794 of the Rehabili- 
tation Act of 1973. Brown v. Campbell County Bd. of Educ., 
915 S.W.2d 407, 1995 Tenn. LEXIS 781 (Tenn. 1995), cert. 
denied, 517 U.S. 1222, 116 S. Ct. 1852, 134 L. Ed. 2d 952, 
1996 U.S. LEXIS 3465 (1996). 

T.C.A. § 50-6-241(a)(2) controls over the provisions of 
T.C.A. § 50-6-231 to the extent that the two statutes 
conflict; a petition under subsection (a)(2) to enlarge a 
previous award of compensation is not prohibited in a case 
where the original workers’ compensation award sought to 
be enlarged was paid in lump sum. Brewer v. Lincoln Brass 
Works, Inc., 991 S.W.2d 226, 1999 Tenn. LEXIS 224 (Tenn. 
1999), rehearing denied, Brewer v. Lincoln Brass Works, — 
S.W.3d —, 1999 Tenn. LEXIS 299 (Tenn. June 14, 1999). 

A petition to enlarge a previous award under T.C.A. 
§ 50-6-241(a)(2) is not the appropriate vehicle to use when 
a worker sustains additional injuries or additional anatomi- 
cal impairment; if the worker sustains additional impairment, 
whether caused by a subsequent work-related injury or 
aggravation of the original injury, the worker must file a new 
claim for workers’ compensation rather than attempt to 
enlarge a previous award. Brewer v. Lincoln Brass Works, 
Inc., 991 S.W.2d 226, 1999 Tenn. LEXIS 224 (Tenn. 1999), 
rehearing denied, Brewer v. Lincoln Brass Works, — 
S.W.3d —, 1999 Tenn. LEXIS 299 (Tenn. June 14, 1999). 

Subdivision (a)(2) of T.C.A. § 50-6-241 permits recon- 
sideration of awards controlled by the multipliers in subdi- 
vision (a)(1) of T.C.A. § 50-6-241, but these provisions 
apply only to injuries to the body as a whole. Black v. Liberty 
Mut. Ins. Co., 4 S.W.3d 182, 1999 Tenn. LEXIS 436 (Tenn. 
Special Workers’ Comp. App. Panel 1999), aff'd, Black v. 
Liberty Mut. Ins. Co., 1999 Tenn. LEXIS 438 (Tenn. Sept. 
24, 1999). 

Pursuant to subdivision (a)(2) of T.C.A. § 50-6-241, a 
trial court may reconsider and enlarge a lump sum award 
paid pursuant to T.C.A. § 50-6-231. Niziol v. Lockheed 
Martin Energy Sys., Inc., 8 S.W.3d 622, 1999 Tenn. LEXIS 
599 (Tenn. 1999). 

T.C.A. § 50-6-241(a)(2) does not require the employee 
to prove that the initial work-related injury caused the loss 
of employment as a precondition to obtaining reconsidera- 
tion. Young v. Caradon Better-Bilt, Inc., 30 S.W.3d 285, 
2000 Tenn. LEXIS 456 (Tenn. 2000). 

A trial court can reconsider a previous workers’ compen- 
sation award when an employee resigns, but the trial court 
may only increase the award if the resignation is reasonably 
related to the employee’s injury; where the employee’s 
resignation was not reasonably related to his injury, the trial 
court erred by increasing the employee’s award. Hardin v. 
Royal & Sunalliance Ins., 104 S.W.3d 501, 2003 Tenn. 
LEXIS 339 (Tenn. 2003). 


3. Applicability of Multipliers. 

The two and one-half multiplier contained in subdivision 
(a)(1) of T.C.A. § 50-6-241 explicitly applies to injuries to 
the body as a whole and does not apply in cases involving 
injuries to scheduled members. Atchley v. Life Care Ctr., 
906 S.W.2d 428, 1995 Tenn. LEXIS 500 (Tenn. 1995). 
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In cases where an employee has a greater vocational 
disability than allowed by the multipliers in T.C.A. § 50-6- 
241, on account of age, lack of education or lack of 
employment opportunities, the employee may be awarded 
up to 400 weeks of benefits under T.C.A. § 50-6-242, but 
such employee does not qualify for lifetime benefits and is 
limited to the maximum award of 400 weeks. Seiber v. 
Greenbrier Indus., 906 S.W.2d 444, 1995 Tenn. LEXIS 549 
(Tenn. Special Workers’ Comp. App. Panel 1995). 

Where an employee was not able to return to work on 
account of physical and emotional injuries, her refusal to 
return was not unreasonable and the trial court did not err 
in applying a multiplier of four to her anatomical impairment 
rating. Brown v. Campbell County Bd. of Educ., 915 S.W.2d 
407, 1995 Tenn. LEXIS 781 (Tenn. 1995), cert. denied, 517 
U.S. 1222, 116 S. Ct. 1852, 134 L. Ed. 2d 952, 1996 U.S. 
LEXIS 3465 (1996). 

T.C.A. § 50-6-241 is inapplicable to permanent total 
disability and does not preclude a trial judge from awarding 
permanent total disability merely because an anatomical 
impairment rating is less than 16.7 percent Seiber v. 
Greenbrier Indus., 906 S.W.2d 444, 1995 Tenn. LEXIS 549 
(Tenn. Special Workers’ Comp. App. Panel 1995). 

Special workers’ compensation appeals panel erred in 
applying the statutory multiplier to the employee’s medical 
impairment rating for all of his work injuries, rather than just 
his medical impairment rating for his most recent work 
injury. Parks v. Tennessee Mun. League Risk Mgmt. Pool, 
974 S.W.2d 677, 1998 Tenn. LEXIS 355 (Tenn. 1998). 

The 2.5 times multiplier contained in T.C.A. § 50-6-241 
applies to rotator cuff injuries. Advo, Inc. v. Phillips, 989 
S.W.2d 693, 1998 Tenn. LEXIS 630 (Tenn. Special Workers’ 
Comp. App. Panel 1998). 

In order to award support in excess of the “multiplier” 
provisions contained in T.C.A. § 50-6-241, the trial court 
must document clear and convincing evidence to support its 
decision pursuant to T.C.A. § 50-6-242. Peace v. Easy 
Trucking Co., 38 S.W.3d 526, 2001 Tenn. LEXIS 85 (Tenn. 
2001). 

Multiplier limitation did not apply where exception of 
T.C.A. § 50-6-242(1) applied, as employee did not have a 
high school or equivalency diploma. Leab v. S & H Mining 
Co., 76 S.W.3d 344, 2002 Tenn. LEXIS 267 (Tenn. 2002). 

Trial court erred by finding that the two and one-half 
times cap on the employee’s permanent partial disability 
award set forth in T.C.A. § 50-6-241(a)(1) did not apply 
where the employee was fired for gross misconduct prior to 
being treated for a work-related injury, as an employer is 
permitted to enforce workplace rules without being penal- 
ized in a subsequent workers’ compensation case. Carter v. 
First Source Furniture Group, 92 S.W.3d 367, 2002 Tenn. 
LEXIS 639 (Tenn. 2002). 

Employee had continued to work for the employer after 
the employee's injury, when the employee voluntarily re- 
signed for a better paying job; the fact that the employee, 
who later returned to the original employer at lower pay, 
was no longer working for the employer at the time of 
attaining maximum medical improvement, was the result of 
the employee’s own unilateral action, and the trial court 
erred by not applying the two and one-half times cap set 
forth in T.C.A. § 50-6-241(a)(1). Lay v. Scott County 
Sheriffs Dep't, 109 S.W.3d 293, 2003 Tenn. LEXIS 568 
(Tenn. 2003). 
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Chancery court's conclusion that an employee was 
working for her pre-injury employer, notwithstanding the fact 
that it was purchased several months after the employee 
filed her second workers’ compensation lawsuit and over 
eight months prior to the trial, was flatly inconsistent with 
Perrin v. Gaylord Entm’t Co., 120 S.W.3d 823, 2003 Tenn. 
LEXIS 1174, and therefore the chancery court erred in 
holding that the employee’s recovery for cubital tunnel injury 
was limited by the 1.5 multiplier in T.C.A. § 50-6- 
241(d)(1)(A). Barnett v. Milan Seating Sys., 215 S.W.3d 
828, 2007 Tenn. LEXIS 38 (Tenn. 2007), superseded by 
statute as stated in, Meeks v. Hartford Ins. Co., — S.W.3d 
—, 2010 Tenn. LEXIS 716 (Tenn. Aug. 30, 2010), super- 
seded by statute as stated in, Tomlinson v. Zurich Am. Ins., 
— §.W.3d —, 2010 Tenn. LEXIS 713 (Tenn. Aug. 30, 2010), 
superseded by statute as stated in, Jenkins v. Yellow 
Transp., Inc., — S.W.3d —, 2011 Tenn. LEXIS 344 (Tenn. 
Apr. 13, 2011), superseded by statute as stated in, House 
v. YRC, Inc., — S.W.3d —, 2012 Tenn. LEXIS 413 (Tenn. 
June 22, 2012), superseded by statute as stated in, Raines 
v. Vought Aircraft Indus., Inc., — S.W.3d —, 2012 Tenn. 
LEXIS 505 (Tenn. Aug. 17, 2012), superseded by statute as 
stated in, Freeman v. GM Co., — $.W.3d —, 2012 Tenn. 
LEXIS 750 (Tenn. Oct. 22, 2012). 

T.C.A. § 50-6-241(d)(1)(A) used in conjunction with the 
AMA Guides does not result in prohibited discrimination 
under the Tennessee Human Rights Act or the Tennessee 
Handicap Act, T.C.A. § 8-50-103(a). Lynch v. City of Jellico, 
205 S.W.3d 384, 2006 Tenn. LEXIS 759 (Tenn. 2006), cert. 
denied, 549 U.S. 1280, 127 S. Ct. 1830, 167 L. Ed. 2d 320, 
2007 U.S. LEXIS 3049 (2007). 

Supreme court of Tennessee holds that for the purposes 
of vocational impairment, an employee is not working for his 
or her pre-injury employer when he or she returns to work 
and the company he or she was working for at the time of 
the injury then is purchased by a different company, and 
this is so even if the employee’s place of work, job duties, 
and rate of pay remain unchanged. Barnett v. Milan Seating 
Sys., 215 S.W.3d 828, 2007 Tenn. LEXIS 38 (Tenn. 2007), 
superseded by statute as stated in, Meeks v. Hartford Ins. 
Co., — $.W.3d —, 2010 Tenn. LEXIS 716 (Tenn. Aug. 30, 
2010), superseded by statute as stated in, Tomlinson v. 
Zurich Am. Ins., — $.W.3d —, 2010 Tenn. LEXIS 713 (Tenn. 
Aug. 30, 2010), superseded by statute as stated in, Jenkins 
v. Yellow Transp., Inc., — $.W.3d —, 2011 Tenn. LEXIS 344 
(Tenn. Apr. 13, 2011), superseded by statute as stated in, 
House v. YRC, Inc., — S$.W.3d —, 2012 Tenn. LEXIS 413 
(Tenn. June 22, 2012), superseded by statute as stated in, 
Raines v. Vought Aircraft Indus., Inc., — S.W.3d —, 2012 
Tenn. LEXIS 505 (Tenn. Aug. 17, 2012), superseded by 
statute as stated in, Freeman v. GM Co., — S.W.3d —, 
2012 Tenn. LEXIS 750 (Tenn. Oct. 22, 2012). 

Capping a workers’ compensation award of one and 
one-half times the medical impairment rating pursuant to 
T.C.A. § 50-6-241(d)(1)(A) was error because the employer 
neither returned the employee to work after the injury, nor 
offered him opportunity to return to work, nor ended his 
employment for misconduct; the inherently temporary na- 
ture of the employment was not relevant to the determina- 
tion of which multiplier applied, because the statutory 
language neither drew a distinction between permanent and 
temporary employees nor permitted or required consider- 
ation of the employer's business practices. Britt v. Dyer’s 
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Empl. Agency, Inc., 396 S.W.3d 519, 2013 Tenn. LEXIS 82 
(Tenn. Jan. 22, 2013). 


4. Return to Employment. 

Where a claimant refused to return to work because 
claimant was not given special consideration as to shift 
hours, such refusal was unreasonable, and disability was 
limited to two and one-half times the medical impairment 
rating. Newton v. Scott Health Care Ctr., 914 S.W.2d 884, 
1995 Tenn. LEXIS 754 (Tenn. Special Workers’ Comp. App. 
Panel 1995). 

To determine whether there has been a meaningful 
return to work, the court’s inquiry must focus on the 
reasonableness of the employer in attempting to return the 
employee to work and the reasonableness of the employee 
in failing to return to work. Nelson v. Wal-Mart Stores, Inc., 
8 S.W.3d 625, 1999 Tenn. LEXIS 603 (Tenn. 1999). 

If the offer from the employer is not reasonable in light of 
the circumstances of the employee’s physical ability to 
perform the offered employment, then the offer of employ- 
ment is not meaningful; the resolution of what is reasonable 
must rest upon the facts of each case. Nelson v. Wal-Mart 
Stores, Inc., 8 S.W.3d 625, 1999 Tenn. LEXIS 603 (Tenn. 
1999). 

Employee’s decision to work four days a week after a 
back injury was not an unreasonable refusal to return to 
work; moreover, the statutory cap under T.C.A. § 50-6- 
241(a)(1) did not apply unless the employee's return to work 
was a meaningful return. Powell v. Blalock Plumbing & Elec. 
& HVAC, 78 S.W.3d 893, 2002 Tenn. LEXIS 327 (Tenn. 
2002). 

In the context of determining permanent partial disability 
benefits under T.C.A. § 50-6-241(a)(1) and (b), an em- 
ployee cannot avoid the statutory caps and thereby aug- 
ment the employee’s award through the employee's unilat- 
eral acts when those acts are unrelated to the injury; once 
the employee severs the employee’s relationship with the 
employer, the purpose of T.C.A. § 50-6-241 is frustrated. 
Where an employee chooses to sever the employment 
relationship to accept a better job offer, the employee may 
not later take advantage of T.C.A. § 50-6-241, and so long 
as a return to work is offered, an employee who resigns for 
reasons unrelated to the employee’s injury may not escape 
the statutory caps. Lay v. Scott County Sheriff's Dep't, 109 
S.W.3d 293, 2003 Tenn. LEXIS 568 (Tenn. 2003). 

Because an employment relationship terminated when 
the employee was laid off, rather than when he subse- 
quently retired, the employee was not meaningfully returned 
to work. Therefore, he qualified for reconsideration of his 
first injury and was not subject to the lower benefits cap on 
the second under T.C.A. § 50-6-241(d)(1)(A) and (B). 
Nichols v. Jack Cooper Transp. Co., 318 S.W.3d 354, 2010 
Tenn. LEXIS 692 (Tenn. Aug. 27, 2010). 

Finding that the employee’s workers’ compensation claim 
was compensable was appropriate pursuant to T.C.A. 
§ 50-6-241(d)(1)(A) because the record confirmed that he 
acted reasonably in failing to accept the employer's offer of 
light-duty employment and thus, he did not have a mean- 
ingful return to work. Accordingly, the statutory cap of one 
and one-half times the medical impairment rating did not 
apply. Dixon v. Travelers Indem. Co., 336 S.W.3d 532, 2011 
Tenn. LEXIS 188 (Tenn. Mar. 3, 2011). 

Finding in favor of the employee in a workers’ compen- 
sation action was appropriate because she did not have a 
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meaningful return to work following her injuries and the 
evidence did not preponderate against the trial court’s 
award of increased permanent partial disability benefits. 
Howell v. Nissan N. Am., Inc., 346 S.W.3d 467, 2011 Tenn. 
LEXIS 747 (Tenn. Aug. 11, 2011). 

Employee was not required to make an attempt to return 
to work when the evidence clearly showed that such an 
effort would have been futile. Thus, the employee was not 
subject to the cap set forth in T.C.A. § 50-6-241(d)(1)(A), as 
alleged by the employer. Mousseau v. Davita, Inc., — 
S.W.3d —, 2012 Tenn. LEXIS 72 (Tenn. Feb. 21, 2012), 
review denied, — S.W.3d —, 2012 Tenn. LEXIS 71 (Tenn. 
Feb. 21, 2012). 

In a workers’ compensation case, the employer offered 
the employee a meaningful return to work under T.C.A. 
§ 50-6-241(a)(1) by offering him a job with pay greater than 
his previous position and was prepared to accommodate 
the work restrictions caused by his injury. The employee’s 
resignation based upon unfounded doubts and fears did not 
qualify as a denial of a meaningful return to work; 
consequently, the employee was limited to an award of 
permanent partial disability benefits at one-and-one-half 
times the medical impairment rating under T.C.A. § 50-6- 
241(d)(1)(A). Williamson v. Baptist Hosp. of Cocke County, 
Inc., 361 S.W.3d 483, 2012 Tenn. LEXIS 144 (Tenn. Feb. 
28, 2012). 


5. Disability Assessment. 

In assessing the extent of an employee’s vocational 
disability, the claimant’s own assessment of her physical 
condition and resulting disabilities cannot be disregarded. 
Walker v. Saturn Corp., 986 S.W.2d 204, 1998 Tenn. LEXIS 
745 (Tenn. 1998). 

The trial court is not bound to accept physicians’ opinions 
regarding the extent of a plaintiff's disability, but should 
consider all the evidence, both expert and lay testimony, to 
decide the extent of an employee's disability. Walker v. 
Saturn Corp., 986 S.W.2d 204, 1998 Tenn. LEXIS 745 
(Tenn. 1998). 

Trial court’s 20 percent disability award based on a 10 
percent medical impairment as a result of a second injury, 
without regard to the fact that the employee had a prior 
injury at this same level, was proper and was within the 
statutory cap found at T.C.A. § 50-6-241(a)(1). Clifton v. 
Komatsu Am. Mfg. Corp., 38 S.W.3d 550, 2001 Tenn. LEXIS 
116 (Tenn. 2001). 

Where an employee’s medical impairment rating was 
eight percent based on the fourth edition of the American 
Medical Association’s Permanent Impairment Guidelines, 
but was 25 percent based on the fifth edition of the 
guidelines, the trial court erred in calculating the employee’s 
impairment rating under the fifth edition, as the fourth 
edition was in effect at the time the employee reached 
maximum medical improvement. Jefferies v. McKee Foods 
Corp., 145 S.W.3d 551, 2004 Tenn. LEXIS 658 (Tenn. 
2004). 

Trial court erred in calculating the benefits for a disfig- 
uring scar as an award to the body as whole under T.C.A. 
§ 50-6-207(3)(F); injuries for disfigurement were governed 
by § 50-6-207(3)(E) and because the award for disfigure- 
ment was statutorily enumerated, the claimant's permanent 
partial disability benefits were not limited by T.C.A. § 50- 
6-241. Layman v. Vanguard Contrs., 183 S.W.3d 310, 2006 
Tenn. LEXIS 5 (Tenn. 2006). 
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Evidence preponderated against trial court’s finding that 
carpal tunnel syndrome arose out of employee’s employ- 
ment where medical records failed to link employee’s carpal 
tunnel syndrome to any work associated with employer; lay 
testimony, without support of medical evidence, was insuf- 
ficient to establish casual relationship between employee’s 
work activities with employer. Crew v. First Source Furniture 
Group, 259 S.W.3d 656, 2008 Tenn. LEXIS 418 (Tenn. June 
24, 2008). 

Employee was properly awarded new workers’ compen- 
sation benefits for a second spinal injury at an eight percent 
medical impairment rating because the employee main- 
tained the employee’s quality of life at work and home 
between the original surgery and the second incident, and 
the trial court could choose which expert to accredit when 
there was a conflict of opinions. Williams v. CBT Mfg. Co., 
— §.W.3d —, 2012 Tenn. LEXIS 628 (Tenn. Sept. 4, 2012), 
affd, Williams v. CBT Mfg. Co., — S.W.3d —, 2012 Tenn. 
LEXIS 629 (Tenn. Sept. 4, 2012). 


6. Burden of Proof. 

Subdivision (a)(2) of T.C.A. § 50-6-241 does not require 
a plaintiff to prove that the injury was related to the loss of 
employment. Niziol v. Lockheed Martin Energy Sys., Inc., 8 
S.W.3d 622, 1999 Tenn. LEXIS 599 (Tenn. 1999). 


7. Jurisdiction over Motion for Reconsideration. 

By employing the term “reconsider,” it is evident that the 
legislature regarded a request for reconsideration brought 
pursuant to subdivision (a)(2) of T.C.A. § 50-6-241 as a 
continuation of the original workers’ compensation claim. A 
motion for a request for reconsideration must be filed in the 
court that originally exercised jurisdiction over the workers’ 
compensation claim. Freeman v. Marco Transp. Co., 27 
S.W.3d 909, 2000 Tenn. LEXIS 520 (Tenn. 2000). 


8. “Wage” Defined. 

“Wage” as used in T.C.A. § 50-6-241(a)(1) means the 
hourly rate of pay for an employee who is compensated on 
an hourly basis. Powell v. Blalock Plumbing & Elec. & 
HVAC, 78 S.W.3d 893, 2002 Tenn. LEXIS 327 (Tenn. 2002). 


9. Employment Resignation. 

A trial court may reconsider a workers’ compensation 
award pursuant to T.C.A. § 50-6-241(a)(2) when the em- 
ployee resigns from employment; the trial court may 
increase that award only if the resignation is reasonably 
related to the injury, and the resolution of what is reason- 
able must rest upon the facts of each case, and be 
determined thereby. Hardin v. Royal & Sunalliance Ins., 104 
S.W.3d 501, 2003 Tenn. LEXIS 339 (Tenn. 2003). 


10. Timeliness of Action. 

Former employee’s pre-injury employer was the former 
employer and he failed to seek reconsideration of his 
workers’ compensation award within one year of his loss of 
employment as mandated by T.C.A. § 50-6-241(a)(2); the 
former employee’s employment with the former employer 
ended when it was purchased by the entity on October 1, 
1997, such that his action for reconsideration, filed Sep- 
tember 17, 1999 and almost two years after he had lost his 
employment, was untimely. Perrin v. Gaylord Entm’t Co., 
120 S.W.3d 823, 2003 Tenn. LEXIS 1174 (Tenn. 2003), 
superseded by statute as stated in, Meeks v. Hartford Ins. 
Co., — $.W.3d —, 2010 Tenn. LEXIS 716 (Tenn. Aug. 30, 
2010), superseded by statute as stated in, Jenkins v. Yellow 
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Transp., Inc., — S.W.3d —, 2011 Tenn. LEXIS 344 (Tenn. 
Apr. 13, 2011), superseded by statute as stated in, House 
v. YRC, Inc., — $.W.3d —, 2012 Tenn. LEXIS 413 (Tenn. 
June 22, 2012), superseded by statute as stated in, Raines 
v. Vought Aircraft Indus., Inc., — S.W.3d —, 2012 Tenn. 
LEXIS 505 (Tenn. Aug. 17, 2012), superseded by statute as 
stated in, Freeman v. GM Co., — $.W.3d —, 2012 Tenn. 
LEXIS 750 (Tenn. Oct. 22, 2012). 


11. Particular Cases. 

Reconsideration of a prior award under T.C.A. § 50-6- 
241(a)(2) was not precluded by a subsequent work-related 
injury for which the employee sought compensation; the 
employee properly filed his claim for reconsideration of the 
second injury and his claim was not barred. Clark v. Lowe’s 
Home Ctrs., 201 S.W.3d 647, 2006 Tenn. LEXIS 692 (Tenn. 
Aug. 24, 2006). 

Finding that the employee’s workers’ compensation claim 
was compensable was appropriate pursuant to T.C.A. 
§§ 50-6-102(12) and 50-6-241(d)(1)(A) in that he was 
subjected to a higher risk of injury from the tornado because 
of his employment than the general public would have had. 
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Accordingly, his injury arose out of his employment. Dixon 
v. Travelers Indem. Co., 336 S.W.3d 532, 2011 Tenn. LEXIS 
188 (Tenn. Mar. 3, 2011). 

Because an employee’s medical impairment rating was 
properly based on the parties’ settlement’s agreement in 
accordance with T.C.A. § 50-6-241(d)(1)(B)(iv), and be- 
cause an award of 38% permanent partial disability was not 
excessive, the employee was entitled to additional perma- 
nent partial disability benefits. Lazar v. J.W. Aluminum, 346 
S.W.3d 438, 2011 Tenn. LEXIS 741 (Tenn. July 26, 2011). 

Permanent partial disability award of 55 percent under 
T.C.A. § 50-6-241 was proper as: (1) although a workers’ 
compensation claimant’s heat intolerance significantly lim- 
ited his employment opportunities, both experts testified at 
trial that there were employment options available to the 
claimant; (2) the claimant exhibited a lack of effort to find 
these available jobs; and (3) the award was below one 
expert’s determination of a 92 percent disability, yet above 
the other expert’s determination of a 30 percent disability. 
John J. Campbell Co. v. Beltran, — $.W.3d —, 2012 Tenn. 
LEXIS 502 (Tenn. Aug. 17, 2012), review denied, — S.W.3d 
—, 2012 Tenn. LEXIS 503 (Tenn. Aug. 17, 2012). 


50-6-242. Additional disability benefits — Award of permanent partial 
disability benefits for permanent medical impairment in 
certain cases — Specific documented findings required — 
Employees not eligible or authorized to work in the United 
States under federal immigration laws are ineligible. 
[Applicable to injuries occurring on and after July 1, 


2014.] 


(a)(1) This subsection (a) shall apply to injuries that occur on or after July 
1, 2014, but shall not apply to injuries that occur after June 30, 2016. 
(2) For injuries that occur during the time period set out in subdivision 


(a)(1), in extraordinary cases where the employee is eligible for increased 
benefits under § 50-6-207(3)(B), the employee may receive disability ben- 
efits of sixty-six and two-thirds percent (66 2/3%) of the employee’s pre- 
injury average weekly wage or salary for a period not to exceed the two 
hundred seventy-five (275) weeks inclusive of the benefits provided to the 
employee under § 50-6-207(3)(A). Benefits may be awarded pursuant to this 
subsection (a), in lieu of the increased benefits for which the employee is 
eligible under § 50-6-207(3)(B), if the presiding workers’ compensation 
judge first determines based on clear and convincing evidence that limiting 
the employee’s recovery to the benefits provided by § 50-6-207(3)(B) would 
be inequitable in light of the totality of the circumstances and the presiding 
workers’ compensation judge makes specific, documented findings that as of 
the date of the award or settlement the three (3) following facts concerning 
the employee are true: 

(A) The employee has been assigned an impairment rating of at least. 
ten percent (10%) to the body as whole, that has been determined 
according to the AMA guides as defined by § 50-6-102, by the authorized 
treating physician; 

(B) The authorized treating physician has certified on a form provided 
by the division that due to the permanent restrictions on activity the 
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employee has suffered as a result of the injury the employee no longer has 
the ability to perform the employee’s pre-injury occupation. The autho- 
rized treating physician’s certification pursuant to this subdivision 
(a)(2)(B) shall have a presumption of correctness that may be overcome by 
the presentation of contrary clear and convincing evidence; and 

(C) The employee is not earning an average weekly wage or salary that 
is greater than or equal to seventy percent (70%) of the employee’s 
pre-injury average weekly wage or salary. 

(b) For those injuries that occur on or after July 1, 2004 but prior to July 1, 
2014, and notwithstanding any provision of this chapter to the contrary and in 
appropriate cases where the employee is eligible to receive the maximum 
permanent partial disability award under § 50-6-241(d)(1)(B) or (d)(2), the 
employee may receive disability benefits not to exceed the appropriate maxi- 
mum number of weeks as set forth in § 50-6-207 for the type of injury 
sustained by the employee. In those cases, the court or workers’ compensation 
specialist shall make specific documented findings, supported by clear and 
convincing evidence, that as of the date of the award or settlement, at least 


three (3) of the following facts concerning the employee are true: 
(1) The employee lacks a high school diploma or general equivalency 
diploma or the employee cannot read or write on a grade eight (8) level; 
(2) The employee is fifty-five (55) years of age or older; 
(3) The employee has no reasonably transferable job skills from prior 
vocational background and training; and 
(4) The employee has no reasonable employment opportunities available 
locally considering the employee’s permanent medical condition. 
(c) Subsections (a) and (b) shall not apply to injuries sustained on or after 
July 1, 2009, by an employee who is not eligible or authorized to work in the 
United States under federal immigration laws. 


History. 

Acts 1992, ch. 900, § 18; 2004, ch. 962, § 12; 
2009, ch. 526, § 2; 2013, ch. 282, § 8; 2013, ch. 
289, § 90; 2014, ch. 903, §§ 7, 18. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004 to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 


prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended this section, shall be 
known and may be cited as the “Workers’ Com- 
pensation Reform Act of 2013.” 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, in the introductory paragraph of 
(b), substituted “§ 50-6-207(3)(B)” for “§ 50-6- 
241(d)(1)(B) or (d)(2)” in the first sentence, and 
substituted “workers’ compensation judge” for 
“court or workers’ compensation specialist” in 
the second sentence. 

The 2013 amendment by ch. 289, effective 
July 1, 2014, rewrote (a) which read: “For 
injuries that occur on or after August 1, 1992, 
and prior to July 1, 2004, notwithstanding any 
provision of this chapter to the contrary, the 
trial judge may award employees permanent 
partial disability benefits, not to exceed four 
hundred (400) weeks, in appropriate cases 
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where permanent medical impairment is found 
and the employee is eligible to receive the 
maximum disability award under § 50-6- 
241(a)(2) or (b). In those cases the court, on the 
date of maximum medical improvement, must 
make a specific documented finding, supported 
by clear and convincing evidence, of at least 
three (3) of the following four (4) items: 

“(1) The employee lacks a high school di- 
ploma or general equivalency diploma or the 
employee cannot read or write on a grade eight 
(8) level; 

“(2) The employee is fifty-five (55) years of 
age or older; 

“(3) The employee has no reasonably trans- 
ferable job skills from prior vocational back- 
ground and training; and 

“(4) The employee has no reasonable employ- 
ment opportunities available locally consider- 
ing the employee’s permanent medical condi- 
tion.” 

The 2014 amendment rewrote (a), as 
amended by Acts 2013, ch. 289, which read: “a) 
For those injuries that occur on or after July 1, 
2014, in appropriate cases where the employee 
has not returned to work and is entitled to 
additional benefits under § 50-6-207(3)(B), the 
employee may receive additional disability ben- 
efits not to exceed the maximum number of 
weeks as set forth in § 50-6-207(2)(B). In such 
cases, the court or the workers’ compensation 
judge shall make specific documented findings, 
supported by clear and convincing evidence, 
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that as of the date of the award or settlement, 
at least three (3) of the following facts concern- 
ing the employee are true: 

“(1) The employee lacks a high school di- 
ploma or general equivalency diploma, or the 
employee cannot read or write on a grade eight 
(8) level; 

“(2) The employee is fifty-five (55) years of 
age or older; 

“(3) The employee has no reasonably trans- 
ferable job skills from prior vocational back- 
ground and training; and 

“(4) The employee has no reasonable employ- 
ment opportunities available locally consider- 
ing the employee’s permanent medical condi- 
tion.”; and in (b), in the first sentence, as 
amended by Acts 2018, ch. 289, added “but 
prior to July 1, 2014” following “July 1, 2004” 
and substituted “§ 50-6-241(d)(1)(B) or (d)(2)” 
for “§ 50-6-207(3)(B)” and, in the second sen- 
tence, substituted “court or workers’ compensa- 
tion specialist” for “workers’ compensation 
judge”. 


Effective Dates. 

Acts 2018, ch. 282, § 10. July 1, 2014. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2014, ch. 903, § 14. July 1, 2014. 


50-6-242. Award of permanent partial disability benefits for permanent medical impairment 
in certain cases — Illegal immigrants ineligible. [Applicable to injuries 
occurring prior to July 1, 2014.] 


(a) For injuries that occur on or after August 1, 1992, and prior to July 1, 2004, notwithstanding 
any provision of this chapter to the contrary, the trial judge may award employees permanent partial 
disability benefits, not to exceed four hundred (400) weeks, in appropriate cases where permanent 
medical impairment is found and the employee is eligible to receive the maximum disability award 
under § 50-6-241(a)(2) or (b). In those cases the court, on the date of maximum medical 
improvement, must make a specific documented finding, supported by clear and convincing 
evidence, of at least three (3) of the following four (4) items: 

(1) The employee lacks a high school diploma or general equivalency diploma or the 
employee cannot read or write on a grade eight (8) level; 

(2) The employee is fifty-five (55) years of age or older; 

(3) The employee has no reasonably transferable job skills from prior vocational background 
and training; and 

(4) The employee has no reasonable employment opportunities available locally considering 
the employee’s permanent medical condition. 

(b) For those injuries that occur on or after July 1, 2004, and notwithstanding any provision of 
this chapter to the contrary and in appropriate cases where the employee is eligible to receive the 
maximum permanent partial disability award under § 50-6-241(d)(1)(B) or (d)(2), the employee 
may receive disability benefits not to exceed the appropriate maximum number of weeks as set 
forth in § 50-6-207 for the type of injury sustained by the employee. In those cases, the court or 
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the workers’ compensation specialist shall make specific documented findings, supported by clear 
and convincing evidence, that as of the date of the award or settlement, at least three (3) of the 


following facts concerning the employee are true: 


(1) The employee lacks a high school diploma or general equivalency diploma or the 
employee cannot read or write on a grade eight (8) level: 

(2) The employee is fifty-five (55) years of age or older; 

(3) The employee has no reasonably transferable job skills from prior vocational background 


and training; and 


(4) The employee has no reasonable employment opportunities available locally considering 


the employee’s permanent medical condition. 


(c) Subsections (a) and (b) shall not apply to injuries sustained on or after July 1, 2009, by an 
employee who is not eligible or authorized to work in the United States under federal immigration 


laws. 


History. 
Acts 1992, ch. 900, § 18; 2004, ch. 962, § 12; 2009, ch. 
526, § 2. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 
tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 


justed downward within fifteen (15) months of July 1, 2004 
to reflect the cost savings resulting from the provisions of 
the act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of the act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Construction. 

. Applicability. 

. Maximum Award. 
. Standard of Proof. 


or wohm — 


1. Constitutionality. 

The impairment rating model of T.C.A. §§ 50-6-241 and 
50-6-242, including the multipliers and use of the AMA 
Guides and other factors, and the escape provisions in 
T.C.A. § 50-6-242, do not violate equal protection. Brown v. 
Campbell County Bd. of Educ., 915 S.W.2d 407, 1995 Tenn. 
LEXIS 781 (Tenn. 1995), cert. denied, 517 U.S. 1222, 116 
S. Ct. 1852, 134 L. Ed. 2d 952, 1996 U.S. LEXIS 3465 
(1996). 


2. Construction. 

T.C.A. § 50-6-242 reflects a clear legislative intent to 
restrict disability awards as indicated in T.C.A. § 50-6-241; 
the delineated limits should be exceeded only when there is 
a showing by clear and convincing evidence that they 
should be exceeded. Middleton v. Allegheny Elec. Co., 897 
S.W.2d 695, 1995 Tenn. LEXIS 243 (Tenn. Special Workers’ 
Comp. App. Panel 1995). 

By its plain language, T.C.A. § 50-6-242 makes clear 
that it only applies to an award under T.C.A. § 50-6- 
241(a)(2) or (b) where there has been a loss of employment 
Or no meaningful return to work; therefore, T.C.A. § 50-6- 
242 did not apply where there was a finding of meaningful 


return to work. Nelson v. Wal-Mart Stores, Inc., 8 S.W.3d 
625, 1999 Tenn. LEXIS 603 (Tenn. 1999). 


3. Applicability. 

Because employee’s award of permanent partial disabil- 
ity was enlarged to an award of permanent total disability, 
T.C.A. § 50-6-242 is inapplicable under its own terms. 
Warren v. American Holding Co., 20 S.W.3d 621, 2000 
Tenn. LEXIS 340 (Tenn. Special Workers’ Comp. App. 
Panel 2000), aff'd, 2000 Tenn. LEXIS 339 (Tenn. June 19, 
2000). 

Requirements of T.C.A. § 50-6-242(1) are satisfied 
whenever an employee cannot read or write on an eighth- 
grade level or lacks a high school or general equivalency 
diploma; both elements do not need to be satisfied, and the 
exception to the multiplier provision of T.C.A. § 50-6-241(b) 
applies because an employee does not have a high school 
or equivalency diploma. Leab v. S & H Mining Co., 76 
S.W.3d 344, 2002 Tenn. LEXIS 267 (Tenn. 2002). 


4. Maximum Award. 

In cases where an employee has a greater vocational 
disability than allowed by the multipliers in T.C.A. § 50-6- 
241, on account of age, lack of education or lack of 
employment opportunities, the employee may be awarded 
up to 400 weeks of benefits under T.C.A. § 50-6-242, but 
such employee does not qualify for lifetime benefits and is 
limited to the maximum award of 400 weeks. Seiber v. 
Greenbrier Indus., 906 S.W.2d 444, 1995 Tenn. LEXIS 549 
(Tenn. Special Workers’ Comp. App. Panel 1995). 
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T.C.A. § 50-6-241 is inapplicable to permanent total 
disability and does not preclude a trial judge from awarding 
permanent total disability merely because an anatomical 
impairment rating is less than 16.7 percent. Seiber v. 
Greenbrier Indus., 906 S.W.2d 444, 1995 Tenn. LEXIS 549 
(Tenn. Special Workers’ Comp. App. Panel 1995). 


5. Standard of Proof. 
In order to award support in excess of the “multiplier” 
provisions contained in T.C.A. § 50-6-241(b), the trial court 
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must document clear and convincing evidence to support its 
decision pursuant to T.C.A. § 50-6-242. Peace v. Easy 
Trucking Co., 38 S.W.3d 526, 2001 Tenn. LEXIS 85 (Tenn. 
2001). 

The decision whether the requirements of T.C.A. § 50- 
6-242 are supported by clear and convincing evidence is to 
be made by the trial court, not by the Tennessee supreme 
court. Peace v. Easy Trucking Co., 38 S.W.3d 526, 2001 
Tenn. LEXIS 85 (Tenn. 2001). 


50-6-243. Agreements to receive payments greater than the schedule provides — 
Applicability. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) An employee may sign an agreement before or after an injury resulting in temporary total 
disability due to an accident arising out of and in the course of employment in which the employee 
may receive from the employer, for up to six (6) months after the date of injury, an amount greater 
than the schedule of compensation for the injury in § 50-6-207. Any agreed payment that is greater 
than the amount provided by § 50-6-207 shall be credited as an offset to any subsequent award 
or settlement for permanent partial disability, permanent total disability, or death benefits. 

(b) If the employee’s temporary total disability exceeds six (6) months from the date of injury, 
any payments greater than those provided by § 50-6-207, made after that date, shall not be 
credited as an offset to any subsequent award or settlement for permanent partial disability, 
permanent total disability, or death benefits. 

(c) This section applies to employees of municipalities, counties, and other governmental 
entities. 


History. 
Acts 1992, ch. 1002, § 1. 


to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 
section remains in effect as to injuries occurring prior to July 
1, 2014. 


Compiler’s Notes. 
Acts 2013, ch. 289, § 91, effective July 1, 2014, amends 
§ 50-6-243 by deleting it in its entirety. However, pursuant 


50-6-244. Statistical data form for assessment of workers’ compensa- 
tion system — Penalty for noncompliance. [Applicable to 
injuries occurring on and after July 1, 2014.] 


(a) The department shall develop a statistical data form for collecting data 
relevant to assessing the workers’ compensation system. In developing or 
altering the form, the department shall seek written comment from the 
advisory council on workers’ compensation and the administrative office of the 
courts. The administrator shall submit the proposed form to the commerce and 
labor committee of the senate, and the consumer and human resources 
committee of the house of representatives, together with any written com- 
ments of the advisory council on workers’ compensation and the administra- 
tive office of the courts, prior to submission of a proposed rule to the attorney 
general and reporter. The administrator shall promulgate the form by rule, 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5. 

(b)(1) A statistical data form shall be filed for every workers’ compensation 

matter that is concluded by settlement, whether approved by a court or the 

department. A statistical data form shall be filed for every workers’ compen- 
sation matter that is concluded by a trial so that the form reflects the trial 
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court’s ruling and information that is current as of the date the trial order is 

submitted to the court for approval, whether or not an appeal of the matter 

is anticipated or filed. A statistical data form shall be either typed or 
completed by computer using a form available on the web site of the division 
of workers’ compensation. 

(2) Astatistical data form is not required to be filed in cases that involve 
reconsideration of a prior settlement or trial judgment order for which a 
statistical data form was filed at the time of submission of the prior order. A 
statistical data form is not required to be filed if the only issue resolved by 
an order is the closing of future medical benefits that remained open 
pursuant to a prior order for which a statistical data form was filed at the 
time of submission of the prior order. 

(3) In cases involving a workers’ compensation settlement that is ap- 
proved by a court, the completed statistical data form shall be filed at the 
same time as the order approving the settlement is filed and shall be filed 
with the clerk of the court in which the settlement order is filed. A clerk of 
the court shall not accept a settlement order for filing, unless it is accompa- 
nied by a fully completed statistical data form. 

(4) In cases involving a workers’ compensation case that is resolved by 
trial, the completed statistical data form shall be filed at the same time as 
the final order is submitted to the trial court for approval and shall be filed 
with the clerk of the court in which the matter was tried. A clerk of the court 
shall not accept a trial order for filing, unless it is accompanied by a fully 
completed statistical data form. 

(5) Asettlement order of a court in a workers’ compensation matter is not 
final until the statistical data form required by this section is fully completed 
and filed with the appropriate clerk of the court. 

(6) A workers’ compensation trial order is not final until the statistical 
data form required by this section is fully completed and filed with the 
appropriate clerk of the court. In the event of an appeal of a workers’ 
compensation trial verdict to the supreme court of Tennessee, this section 
shall neither abrogate nor supersede the Rules of Appellate Procedure 
regarding the computation of the time for the proper filing of a notice of 
appeal. The information submitted in the statistical data form shall not be 
admissible on appeal for any purpose. 

(c) The clerk of the court shall forward to the administrator of the division 
of workers’ compensation, on or before the tenth day of each calendar month, 
all workers’ compensation statistical data forms filed with the clerk during the 
preceding calendar month. 

(d) In cases involving a workers’ compensation settlement that is submitted 
to the department for approval, the statistical data form required by this 
section shall also be completed and submitted to the department at the time of 
the submission of the settlement for approval. A settlement approved by the 
department shall not become final until the statistical data form required by 
this section is fully completed and received by the department. 

(e) It is the responsibility of the employer or the employer’s agent to 
complete and file the form required by this section, contemporaneously with 
the filing of the final order or settlement. The employee and any agent of the 
employee are required to cooperate with the employer in completing this form. 
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(f)(1) If the administrator or the administrator’s designee determines that 
an insurer or self-insured employer fails to complete substantially and file 
the statistical data forms with such frequency as to indicate a general 
business practice, the administrator may assess a monetary penalty against 
the insurance company for the employer or against the employer, if self 
insured. The amount of the monetary penalty shall not exceed one hundred 
dollars ($100). For the purposes of this subsection (f), “general business 
practice” means an insurer or self-insured employer fails to complete 
substantially and file a statistical data form more than five (5) times. 

(2) No monetary penalty may be assessed by the administrator, or the 
administrators’s designee, with respect to a form that has been filed with the 
division of workers’ compensation for more than ninety (90) days. No 
monetary penalty may be assessed for a statistical data form that was not 
filed with the court clerk more than ninety (90) days from the date of entry 
of the final order of the court. No monetary penalty may be assessed due to 
the failure to provide information on the statistical data form that is solely 
within the knowledge of the employee or due solely to the failure of the 
employee to sign the form. 

(3) An insurance company or self insured employer assessed a monetary 
penalty by the administrator pursuant to this subsection (f), may appeal the 
penalty under the Uniform Administrative Procedures Act. The administra- 
tor, or an agency member appointed by the administrator, shall have the 
authority to hear as a contested case an administrative appeal of any 
monetary penalty assessed pursuant to this subsection (f). 


History. 

Acts 1998, ch. 1024, § 3; 1999, ch. 520, § 41; 
2008, ch. 359, §§ 3, 4; 2005, ch. 429, § 13; 2011, 
ch. 410, § 10(c); 2013, ch. 236, § 31; 2013, ch. 
pay eB lee 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 
The 2013 amendment by ch. 282, effective 


July 1, 2014, substituted “administrator” for 
“commissioner” throughout. 


Effective Dates. 
Acts 2013, ch. 282, § 10. July 1, 2014. 


Code Commission Notes. The former fourth 
sentence of (a) and the end of the last sentence 
of (a), concerning deadlines for the promulga- 
tion of rules, and former subdivision (f)(3), 
concerning the deadline for the notification of 
certain entities regarding the provisions of this 
section, were deleted as obsolete by the code 
commission in 2005. 


50-6-244. Statistical data form for assessment of workers’ compensation system — Penalty 
for noncompliance. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) The department shall develop a statistical data form for collecting data relevant to assessing 
the workers’ compensation system. In developing or altering the form, the department shall seek 
written comment from the advisory council on workers’ compensation and the administrative office 
of the courts. The commissioner shall submit the proposed form to the commerce and labor 
committee of the senate, and the consumer and human resources committee of the house of 
representatives, together with any written comments of the advisory council on workers’ 
compensation and the administrative office of the courts, prior to submission of a proposed rule to 
the attorney general and reporter. The commissioner shall promulgate the form by rule, pursuant 
to the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


537 WORKERS’ COMPENSATION LAW 50-6-244 


(b)(1) A statistical data form shall be filed for every workers’ compensation matter that is 
concluded by settlement, whether approved by a court or the department. A statistical data form 
shall be filed for every workers’ compensation matter that is concluded by a trial so that the form 
reflects the trial court’s ruling and information that is current as of the date the trial order is 
submitted to the court for approval, whether or not an appeal of the matter is anticipated or filed. 

A statistical data form shall be either typed or completed by computer using a form available on 

the web site of the division of workers’ compensation. 

(2) A statistical data form is not required to be filed in cases that involve reconsideration of 
a prior settlement or trial judgment order for which a statistical data form was filed at the time 
of submission of the prior order. A statistical data form is not required to be filed if the only issue 
resolved by an order is the closing of future medical benefits that remained open pursuant to 
a prior order for which a statistical data form was filed at the time of submission of the prior order. 

(3) In cases involving a workers’ compensation settlement that is approved by a court, the 
completed statistical data form shall be filed at the same time as the order approving the 
settlement is filed and shall be filed with the clerk of the court in which the settlement order is 
filed. A clerk of the court shall not accept a settlement order for filing, unless it is accompanied 
by a fully completed statistical data form. 

_ (4) In cases involving a workers’ compensation case that is resolved by trial, the completed 
Statistical data form shall be filed at the same time as the final order is submitted to the trial court 
for approval and shall be filed with the clerk of the court in which the matter was tried. A clerk 
of the court shall not accept a trial order for filing, unless it is accompanied by a fully completed 
Statistical data form. 

(5) A settlement order of a court in a workers’ compensation matter is not final until the 
statistical data form required by this section is fully completed and filed with the appropriate clerk 
of the court. 

(6) A workers’ compensation trial order is not final until the statistical data form required by 
this section is fully completed and filed with the appropriate clerk of the court. In the event of 
an appeal of a workers’ compensation trial verdict to the supreme court of Tennessee, this 
section shall neither abrogate nor supersede the Rules of Appellate Procedure regarding the 
computation of the time for the proper filing of a notice of appeal. The information submitted in 
the statistical data form shall not be admissible on appeal for any purpose. 

(c) The clerk of the court shall forward to the administrator of the division of workers’ 
compensation, on or before the tenth day of each calendar month, all workers’ compensation 
statistical data forms filed with the clerk during the preceding calendar month. 

(d) In cases involving a workers’ compensation settlement that is submitted to the department 
for approval, the statistical data form required by this section shall also be completed and submitted 
to the department at the time of the submission of the settlement for approval. A settlement 
approved by the department shall not become final until the statistical data form required by this 
section is fully completed and received by the department. 

(e) It is the responsibility of the employer or the employer's agent to complete and file the form 
required by this section, contemporaneously with the filing of the final order or settlement. The 
employee and any agent of the employee are required to cooperate with the employer in 
completing this form. 

(f)(1) If the commissioner or the commissioner's designee determines that an insurer or 

self-insured employer fails to complete substantially and file the statistical data forms with such 

frequency as to indicate a general business practice, the commissioner may assess a monetary 
penalty against the insurance company for the employer or against the employer, if self insured. 

The amount of the monetary penalty shall not exceed one hundred dollars ($100). For the 

purposes of this subsection (f), “general business practice” means an insurer or self-insured 
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employer fails to complete substantially and file a statistical data form more than five (5) times. 

(2) No monetary penalty may be assessed by the commissioner, or the commissioner's 
designee, with respect to a form that has been filed with the division of workers’ compensation 
for more than ninety (90) days. No monetary penalty may be assessed for a statistical data form 
that was not filed with the court clerk more than ninety (90) days from the date of entry of the 
final order of the court. No monetary penalty may be assessed due to the failure to provide 
information on the statistical data form that is solely within the knowledge of the employee or 
due solely to the failure of the employee to sign the form. 

(3) An insurance company or self insured employer assessed a monetary penalty by the 
commissioner pursuant to this subsection (f), may appeal the penalty under the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. The commissioner, or an agency 
member appointed by the commissioner, shall have the authority to hear as a contested case 
an administrative appeal of any monetary penalty assessed pursuant to this subsection (f). 


History. 

Acts 1998, ch. 1024, § 3; 1999, ch. 520, § 41; 2003, ch. 
359, §§ 3, 4; 2005, ch. 429, § 13; 2011, ch. 410, § 10(c); 
2013, ch. 236, § 31. 


Compiler’s Notes. 

For the Preamble to the act concerning the prohibition 
against establishment of a special committee if there is a 
standing committee on the same subject, please refer to 
Acts 2011, ch. 410. 


Code Commission Notes. The former fourth sentence of 
(a) and the end of the last sentence of (a), concerning 
deadlines for the promulgation of rules, and former subdi- 
vision (f)(3), concerning the deadline for the notification of 
certain entities regarding the provisions of this section, were 
deleted as obsolete by the code commission in 2005. 


Attorney General Opinions. 
Statistical information in domestic relations and worker's 
compensation cases, OAG 99-230 (12/15/99). 


NOTES TO DECISIONS 


1. Filing Requirements. 

In a workers’ compensation appeal, the employer con- 
tended that because the statistical data (SD1) form was not 
filed “contemporaneously” with the judgment, the time for 
filing the notice of appeal began when the SD1 form was 
filed (November 7, 2001) and not July 13, 2001, the date 
the judgment was entered. The appellate court held that 
while the statistical data (SD1) form had to be filed in 
accordance with T.C.A. § 50-6-244(a), to the extent T.C.A. 


§ 50-6-244(a) conflicted with the 30-day time limit pre- 
scribed by T.R.A.P. 4, T.R.A.P. 4 controlled; therefore, the 
workers’ compensation judgment was final on the date of 
entry stamped by the trial court clerk whether or not it was 
filed contemporaneously with the SD1 form, and the 
employers appeal, filed 34 days after the judgment was 
entered, was untimely. Corum v. Holston Health & Rehab. 
Cir., 104 S.W.3d 451, 2003 Tenn. LEXIS 338 (Tenn. 2003). 


50-6-245. Judgments with multiple findings and separate awards. 
[Applicable to injuries occurring both prior to and on and 


after July 1, 2014.] 


(a) If following a civil action in a workers’ compensation case filed pursuant 
to § 50-6-225, the court enters a judgment or decree that includes multiple 
findings with separate awards of payment to the employee, the following shall 


apply: 


(1) If the employer, insurer or employee appeals one (1) or more of the 


findings but not all, any payments owed to the employee as the result of a 
finding not appealed shall be due and payable to the employee when the time 
for appealing the judgment or decree has expired. 

(2) If the employer, insurer or employee appeals more than one (1) of the 
findings and the supreme court grants permission to appeal as to at least one 
(1) of the findings appealed but not all, any payments owed to the employee 
as the result of a finding not appealed or for which permission to appeal was 
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not granted shall be due and payable to the employee when the time for 
appealing the judgment or decree has expired. 

(b)(1) When the time for filing an appeal has expired under subdivision 
(a)(1), the court, unless in its discretion it determines otherwise, shall enter 
final judgment pursuant to Rule 54.02 of the Rules of Civil Procedure as to 
all findings not appealed. 

(2) When the time for filing an appeal has expired under subdivision 
(a)(2), the supreme court, unless in its discretion it determines otherwise, 
shall issue a mandate pursuant to Rule 42 of the Rules of Appellate 
Procedure as to all findings for which permission to appeal was not granted. 


History. 
Acts 2000, ch. 738, § 1. 


section shall apply to all workers’ compensation 
judgments and decrees entered on or after July 


Compiler’s Notes. 1, 2000. 


Acts 2000, ch. 738, § 2 provided that this 


50-6-246. Rules and regulations governing medical impairment rating. [Applicable to 
injuries occurring prior to July 1, 2014.] 


To assure employees, employers and the department have the information necessary to resolve 
a workers’ compensation claim and to effectuate the legislative intent of § 50-6-241, the 
commissioner of labor and workforce development shall establish rules, in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, to govern the provision of a 
medical impairment rating required by § 50-6-204(d)(3)(A). The commissioner shall promulgate 
these rules in conjunction with the advisory council on workers’ compensation. The rules required 
by this section shall take effect on October 1, 2008. The commissioner is authorized to use 
emergency rules under former § 4-5-209(a)(4) or emergency rules under § 4-5-208, as 
appropriate, in order to have such rules in effect no later than October 1, 2008. 


History. 
Acts 2002, ch. 523, § 3; 2008, ch. 1183, § 8. 


Compiler's Notes. 

Acts 2013, ch. 289, § 92, effective July 1, 2014, amends 
§ 50-6-246 by deleting it in its entirety. However, pursuant 
to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
effective July 1, 2014, all claims having a date of injury prior 
to July 1, 2014, shall be governed by prior law. Thus, this 


section remains in effect as to injuries occurring prior to July 
1, 2014. 

Acts 2009, ch. 566, 12 rewrote § 4-5-209, removing 
designations. 

Acts 2009, ch. 566, § 12 provided that the Tennessee 
code commission is directed to change all references to 
public necessity rules, wherever such references appear in 
this code, to emergency rules, as sections are amended 
and volumes are replaced 


PART 3 
OCCUPATIONAL DISEASES 


50-6-301. “Occupational diseases” defined. [Applicable to injuries occurring prior to July 1, 


2014.] 


(a) As used in this chapter, “occupational diseases” means all diseases arising out of and in the 
course of employment. A disease shall be deemed to arise out of the employment only if: 
(1) It can be determined to have followed as a natural incident of the work as a result of the 
exposure occasioned by the nature of the employment; 
(2) It can be fairly traced to the employment as a proximate cause; 
(3) It has not originated from a hazard to which workers would have been equally exposed 
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outside of the employment; 

(4) It is incidental to the character of the employment and not independent of the relation of 
employer and employee; 
(5) It originated from a risk connected with the employment and flowed from that source as 

a natural consequence, though it need not have been foreseen or expected prior to its 

contraction; and 

(6) There is a direct causal connection between the conditions under which the work is 
performed and the occupational disease. Diseases of the heart, lung, and hypertension arising 
out of and in the course of any type of employment shall be deemed to be occupational 
diseases. 

(b) Cumulative trauma conditions, hearing loss, carpal tunnel syndrome, and all other repetitive 
motion conditions shall not be considered an occupational disease unless such conditions arose 
primarily out of and in the course and scope of employment. The opinion of the physician, selected 
by the employee from the employer's designated panel of physicians pursuant to §§ 50-6- 
204(a)(4)(A) or (a)(4)(B), shall be presumed correct on the issue of causation but said presumption 
shall be rebutted by a preponderance of the evidence. 


History. § 50-6-301 by deleting it in its entirety. However, pursuant 

Acts 1947, ch. 139, § 1; C. Supp. 1950, § 6852; Acts to § 50-6-101, as amended by Acts 2013, ch. 289, § 3, 
1959, ch. 172, § 12; 1969, ch. 60, § 1; 1971, ch. 134, § 5; effective July 1, 2014, all claims having a date of injury prior 
1973, ch. 122, § 1; 1977, ch. 339, §§ 2, 5; impl. am. Acts to July 1, 2014, shall be governed by prior law. Thus, this 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1101; Acts 2011, section remains in effect as to injuries occurring prior to July 
ch. 416, § 9. 1, 2014. 


Compiler’s Notes. 
Acts 2013, ch. 289, § 93, effective July 1, 2014, amends 


50-6-302. Retroactivity — Coal worker’s pneumoconiosis, effect of 
federal law. [Applicable to injuries occurring both prior to 
and on and after July 1, 2014.] 


(a) An occupational disease that an employee had on March 12, 1947, shall 
not be covered under this chapter. An employee has an occupational disease 
within the meaning of this chapter if the disease or condition has developed to 
such an extent that it can be diagnosed as an occupational disease. In every 
suit for compensation benefits, the burden shall be on the employee to prove 
that the employee did not Here as of that date, the occupational disease for 
which the employee is seeking compensation. 

(b) In considering whether an employee has the occupational arenes of coal 
worker’s pneumoconiosis and is totally disabled or dies from coal worker’s 
pneumoconiosis, all the presumptions, criteria and standards contained in or 
promulgated by reason of the federal Coal Mine Health and Safety Act of 1969, 
Pub. L. No. 91-173, compiled in 30 U.S.C. § 901 et seq., specified as the basis 
for determining eligibility of applicants for benefits because of the disease or its 
effects shall be used and be applicable under this chapter, and where in a 
proceeding under this chapter for benefits it is determined the employee or the 
employee’s dependents would be entitled to benefits under the federal Coal 
Mine Health and Safety Act of 1969, and the Black Lung Benefits Act of 1972, 
Pub. L. No. 92-303, compiled in 30 U.S.C. § 901 et seq., the employee or the 
employee’s dependents by reason of the determination shall be considered 
totally disabled from coal worker’s pneumoconiosis and its effects, under this 
chapter the same as if the employee, or the employee’s dependents, establishes 
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the right to recover benefits based upon a total disability from coal worker’s 
pneumoconiosis, or death by reason of coal worker’s pneumoconiosis under the 


laws of this state. 


History. 

Acts 1947, ch. 189, § 1; C. Supp. 1950, 
§ 6852; Acts 1971, ch. 300, § 4; 1980, ch. 739, 
§ 1; T.C.A. (orig. ed.), § 50-1102. 


Compiler’s Notes. 

The federal Coal Mine Health and Safety Act 
of 1969, referred to in this section, is now cited 
as the Black Lung Benefits Act. 


Textbooks. 
Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 300.12. 


Law Reviews. 
Workers’ Compensation Outline (Paul Camp- 
bell IIT), 18 No. 3 Tenn. B.J. 11 (1982). 


NOTES TO DECISIONS 


Analysis 


In General. 
. Applicability of 1980 Amendment. 
. Application. 
. Diagnosis — Meaning. 
. Disease Not Subject to Diagnosis on Effec- 
tive Date of Part. 
. Pleading. 
. Right of Employer to Deny Liability. 
. Findings as to Date Disease Subject to Di- 
agnosis. 
9. Federal Coal Mine Health and Safety Act — 
Incorporation by Reference. 
10. Application of Federal Law. 
11. Determining Existence and Extent of Dis- 
ease. 
12. Sufficiency of Evidence. 
13. Adjudication of Permanent Total Disability 
— Effect. 
14. Scope of Review. 


oR Ne 


con 


1. In General. 

It was the intent of the general assembly to 
adopt the federal law concerning coal worker’s 
pneumoconiosis as the law in Tennessee. Gib- 
son v. Consolidation Coal Co., 588 S.W.2d 290, 
1979 Tenn. LEXIS 518 (Tenn. 1979). 

The general assembly adopted all of the pre- 
sumptions, criteria and standards contained in 
or promulgated by reason of the federal Coal 
Mine Health and Safety Act of 1969 (30 U.S.C. 
§ 901 et seq.; now cited as the Black Lung 
Benefits Act), for use in determining whether 
an employee has the occupational disease of 
coal worker’s pneumoconiosis and is totally 
disabled therefrom. Hensley v. Consolidation 
Coal Co., 658 S.W.2d 94, 1983 Tenn. LEXIS 725 
(Tenn. 1983). 


2. Applicability of 1980 Amendment. 

The 1980 Amendment, adding the reference 
to the Black Lung Benefits Act of 1972, 30 
U.S.C. § 901 et seq., is applicable to all cases 
pending after April 3, 1980, regardless of the 
date the case was filed. Swanger v. Old Repulic 
Ins. Co., 629 S.W.2d 904, 1982 Tenn. LEXIS 392 
(Tenn. 1982). 


3. Application. 

An employee is not entitled to compensation 
for occupational disease contracted prior to 
date on which this part became effective. 
Greener v. E. I. Du Pont De Nemours & Co., 188 
Tenn. 303, 219 S.W.2d 185, 1949 Tenn. LEXIS 
342 (1949); McClung v. National Carbon Co., 
190 Tenn. 202, 228 S.W.2d 488, 1950 Tenn. 
LEXIS 439 (1950). 

Where it appears that an occupational dis- 
ease was contracted before the effective date of 
this part and the employee severed his connec- 
tion with the employer before that date, there 
can be no recovery of benefits under this part. 
McClung v. National Carbon Co., 190 Tenn. 
202, 228 S.W.2d 488, 1950 Tenn. LEXIS 439 
(1950). 

Where the permanent disabling factor of 
worker’s occupational disease was his inability 
to come into contact without an exacerbation of 
his dermatitis and such condition had been 
present since prior to March 12, 1947, worker 
had sustained no compensable permanent par- 
tial disability. E. I. Dupont Denemours & Co. v. 
Johnson, 212 Tenn. 123, 368 S.W.2d 295, 1963 
Tenn. LEXIS 404 (1963). 

Where, in action for workers’ compensation 
for disease resulting from radiation, plaintiff 
alleged that his employment terminated in 
1945 and that he was not thereafter exposed to 
radiation, the disability caused was not subject 
to the provisions of the Workers’ Compensation 
Law. Kuhne v. United States, 250 F. Supp. 528, 
1965 U.S. Dist. LEXIS 6145 (E.D. Tenn. 1965). 


4, Diagnosis — Meaning. 

Diagnosis is a physician’s conclusion as to the 
existence or identity of disease, drawn from the 
observable symptoms. Greener vy. E. I. Du Pont 
De Nemours & Co., 188 Tenn. 303, 219 S.W.2d 
185, 1949 Tenn. LEXIS 342 (1949). 


5. Disease Not Subject to Diagnosis on 
Effective Date of Part. 
Evidence that employee died of silicosis and 
tuberculosis, that he may have had silicosis 
before this part went into effect but that it had 
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not developed to such an extent that it could be 
diagnosed as an occupational disease prior to 
the effective date of this part, properly sup- 
ported award to widow. Housley v. American 
Mut. Liability Ins. Co., 197 Tenn. 38, 270 
S.W.2d 349, 1954 Tenn. LEXIS 449 (1954). 


6. Pleading. 

The allegation of the petition that after some 
time in October, 1946, petitioner developed 
conditions which were symptoms of lead poi- 
soning did not amount to an allegation that on 
March 12, 1947, a physician was able to diag- 
nose his ailment as lead poisoning. Greener v. 
E. I. Du Pont De Nemours & Co., 188 Tenn. 303, 
219 S.W.2d 185, 1949 Tenn. LEXIS 342 (1949). 


7. Right of Employer to Deny Liability. 

Employer is not estopped to deny liability on 
ground that employee was suffering with dis- 
ease before effective date of this chapter be- 
cause its physicians did not disclose to em- 
ployee that he was suffering from disease, 
when his claim was not prejudiced by this 
failure and when employee’s own physician had 
told him before the date that he had the dis- 
ease. Greener v. E. I. Du Pont De Nemours & 
Co., 190 Tenn. 105, 228 S.W.2d 77, 1950 Tenn. 
LEXIS 426 (1950). 


8. Findings as to Date Disease Subject to 
Diagnosis. 

In action by employee against employer for 
damages resulting from condition of employer’s 
plant whereby it was alleged that employee 
acquired silicosis, special finding of jury that 
employee’s disease could have been diagnosed 
as silicosis in 1948 did not exclude the possibil- 
ity that the disease was diagnosable on or 
before March 12, 1947. Lenoir Car Works v. 
Littleton, 41 Tenn. App. 328, 293 S.W.2d 585, 
1956 Tenn. App. LEXIS 171 (Tenn. Ct. App. 
1956). 


9. Federal Coal Mine Health and Safety 
Act — Incorporation by Reference. 

This section and § 50-6-303 incorporated 
into Tennessee law that portion of the federal 
Coal Mine Health and Safety Act of 1969, as 
amended, which concerns coal worker’s pneu- 
moconiosis (30 U.S.C. § 901 et seq.; now cited 
as the Black Lung Benefits Act). Moore v. Old 
Republic Ins. Co., 512 S.W.2d 564, 1974 Tenn. 
LEXIS 489 (Tenn. 1974); Solomon v. Old Repub- 
lic Ins. Co., 664 S.W.2d 70, 1984 Tenn. LEXIS 
726 (Tenn. 1984). 

In state proceeding, all of the presumptions 
and standards created by the federal Coal Mine 
Health and Safety Act of 1969 (30 U.S.C. § 901 
et seq.; now cited as the Black Lung Benefits 
Act) and used to determine eligibility for black 
lung disability payments are incorporated by 
reference into state law. Blankenship v. Old 
Republic Ins. Co., 5389 S.W.2d 23, 1976 Tenn. 
LEXIS 568 (Tenn. 1976). 
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10. Application of Federal Law. 

Federal law provides that coverage may be 
rebutted by showing that the pulmonary or 
respiratory impairment did not arise out of or 
in connection with employment in coal mine, 
and where there was testimony that smoking 
was the cause of plaintiffs emphysema and the 
major cause of his disability, there was evidence 
to support judgment of trial court against 
plaintiff. Jeffers v. Sterling Garrett Coal Co., 
583 S.W.2d 594, 1979 Tenn. LEXIS 447 (Tenn. 
1979): 

The liability of the last employer for coal 
worker’s pneumoconiosis is not affected by fed- 
eral regulations. Huddleston v. P & L Coal Co., 
587 S.W.2d 377, 1979 Tenn. LEXIS 505 (Tenn. 
1979). 

The determination as to whether a worker is 
totally disabled from pneumoconiosis must be 
governed by the federal statutes and regula- 
tions. Gibson v. Consolidation Coal Co., 588 
S.W.2d 290, 1979 Tenn. LEXIS 518 (Tenn. 
1979). 


11. Determining Existence and Extent of 
Disease. 

Trial court’s decision that employee suffered 
only 80 percent permanent disability as a re- 
sult of coal worker’s pneumoconiosis, while 
supported by testimony of doctors that he was 
able to do light work, was improperly based on 
the standards governing ordinary workers’ 
compensation claims, rather than those con- 
tained in the applicable federal statute, and 
thus a new trial was required. Lawson v. 
Oneida Fuel & Coal Co., 529 S.W.2d 220, 1975 
Tenn. LEXIS 580 (Tenn. 1975). 

Despite required application of federal pre- 
sumptions and criteria, this section permits 
state court to determine worker eligibility for 
benefits independently of federal administra- 
tive findings. Blankenship v. Old Republic Ins. 
Co., 589 S.W.2d 238, 1976 Tenn. LEXIS 568 
(Tenn. 1976). 


12. Sufficiency of Evidence. 

Where employee was determined by a spe- 
cialist to be totally permanently disabled by 
coal worker’s pneumoconiosis according to ap- 
plicable federal statutes and regulations prior 
to the time that he worked four days as a relief 
driver for his son at another strip mine, court’s 
finding that he was last injuriously exposed to 
the hazards of the disease while working for his 
previous employer was proper. Hill v. Four-Leaf 
Coal Co., 529 S.W.2d 225, 1975 Tenn. LEXIS 
581 (Tenn. 1975). 

An award from the social security adminis- 
tration under the federal Coal Mine Health and 
Safety Act of 1969 (30 U.S.C. § 901 et seq.; now 
cited as the Black Lung Benefits Act) is not 
binding or conclusive upon the state courts in 
determining entitlement to workers’ compensa- 
tion under this section, although the trial judge 
is not prohibited from considering and evaluat- 
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ing the proof which was before the federal 
agency. Old Republic Ins. Co. v. Blankenship, 
567 S.W.2d 156, 1978 Tenn. LEXIS 596 (Tenn. 
1978). 


13. Adjudication of Permanent Total Dis- 
ability — Effect. 

An employee who previously has been adju- 
dicated 100 percent totally and permanently 
disabled because of traumatic injuries received 
in a mining accident and who has not shown a 
rehabilitation from his disability cannot again 
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be declared totally and permanently disabled 
from pneumoconiosis. Partin v. Old Republic 
Ins. Co., 580 S.W.2d 775, 1979 Tenn. LEXIS 428 
(Tenn. 1979). 


14. Scope of Review. 

The scope and standard of review in cases 
involving disability from coal worker’s pneumo- 
coniosis are those traditionally applied in other 
compensation cases. Gibson v. Consolidation 
Coal Co., 588 S.W.2d 290, 1979 Tenn. LEXIS 
518 (Tenn. 1979). 


50-6-303. Compensation and benefits. [Applicable to injuries occur- 


ring both prior to and on and after July 1, 2014.] 


(a)(1) When the employer and employee are subject to this chapter, the 
partial or total incapacity for work or the death of an employee resulting 
from an occupational disease as defined in § 50-6-301 [Applicable only to 
injuries occurring prior to July 1, 2014. See the Compiler’s Notes.], shall be 
treated as the happening of an injury by accident or death by accident, and 
the employee, or in case of the employee’s death, the employee’s dependents, 
shall be entitled to compensation as provided in this chapter. 

(2) An employee who has an occupational disease shall be entitled to the 
same hospital, medical and miscellaneous benefits as an employee who has 
a compensable injury by accident, and, in the event of death, the same 
funeral benefit shall be paid as in the case of death from a compensable 
accident. 

(b)(1) An employee totally disabled due to coal workers’ pneumoconiosis 
shall be paid benefits during disability as provided for by the federal Coal 
Mine Health and Safety Act of 1969, compiled in 30 U.S.C. § 901 et seq. 

(2) In accordance with the federal Coal Mine Health and Safety Act of 
1969, if the employee has one (1) or more dependents, the payments shall be 
increased fifty percent (50%) of such payments for the first dependent, 
seventy-five percent (75%) for two (2) dependents, and one hundred percent 
(100%) for three (3) or more dependents. 

(3) In case of death of an employee receiving benefits under this chapter, 
benefits shall be paid to that employee’s surviving spouse and any depen- 
dents in the same manner provided in the federal Coal Mine Health and 
Safety Act of 1969, as applicable to employees suffering from coal workers’ 
pneumoconiosis. 

(4) Benefits paid under this subsection (b) shall not be subject to the 
maximum compensation limitations set forth in §§ 50-6-205, 50-6-207(1), (3) 
and (4), 50-6-209, 50-6-210(e)(10) or any other sections of this chapter, but 
the maximum compensation limitations shall be controlled exclusively by 
the maximum compensation benefits and limitations established under the 
federal Coal Mine Health and Safety Act of 1969, as applicable to employees 
suffering from coal workers’ pneumoconiosis. 

(5) The minimum compensation limitations for employees suffering from 
coal workers’ pneumoconiosis shall be no less than those set forth in the 
federal Coal Mine Health and Safety Act of 1969. 


50-6-303 


History. 

Acts 1947, ch. 189, § 1; C. Supp. 1950, 
§ 6852; Acts 1971, ch. 300, § 5; 1972, ch. 699, 
§ 6; 1975, ch. 210, § 1; 1977, ch. 339, § 3; impl. 
am. Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), 
§ 50-1105; Acts 1985, ch. 325, § 1. 


Compiler’s Notes. 

The federal Coal Mine Health and Safety Act 
of 1969, referred to in this section, is now cited 
as the Black Lung Benefits Act. 

Acts 2013, ch. 289, § 93, effective July 1, 
2014, amends § 50-6-301, referred to in this 
section, by deleting it in its entirety. However, 
pursuant to § 50-6-101, as amended by Acts 
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2013, ch. 289, § 3, effective July 1, 2014, all 
claims having a date of injury prior to July 1, 
2014, shall be governed by prior law. Thus, 
§ 50-6-301 remains in effect as to injuries oc- 
curring prior to July 1, 2014. 


Law Reviews. 

A Package of Problems: A Suspicious Package 
Can Raise More than Fears of Anthrax. It 
Could also Present a Potential Liability for an 
Employer. (James K. Simms IV), 38 No. 2 Tenn. 
B.J. 12 (2002). 

Recent Developments — Workers’ Compen- 
sation — Choice of Physician — Post-Judgment 
Right of Control, 48 Tenn. L. Rev. 196 (1981). 


NOTES TO DECISIONS 


Analysis 
1. Constitutionality. 
2. Construction. 
3. Scope. 
4, 


Federal Coal Mine Health and Safety Act — 
Incorporation by Reference. 

. Sufficiency of Evidence. 

. Asbestos Exposure. 

. Benefits Schedule Applicable. 

. Statute of Limitations. 


= OONISD Ol 


. Constitutionality. 

Since this section incorporated by reference 
the federal law concerning coal worker’s pneu- 
moconiosis, which supplied a specific method of 
determining the rate and the exact benefits and 
limitations, this section is not unconstitution- 
ally vague under the Tennessee Constitution. 
Moore v. Old Republic Ins. Co., 512 S.W.2d 564, 
1974 Tenn. LEXIS 489 (Tenn. 1974). 


2. Construction. 

The term “beginning of the incapacity” as 
used in § 50-6-306 carries the same meaning 
as the term “the happening of the injury” as 
used in this section. Adams v. American Zinc 
Co., 205 Tenn. 189, 326 S.W.2d 425, 1959 Tenn. 
LEXIS 353 (1959); Tennessee Products & 
Chemical Corp. v. Reeves, 220 Tenn. 148, 415 
S.W.2d 118, 1967 Tenn. LEXIS 396 (1967). 

The addition by the compiler of the paren- 
thetical reference to the sections of the United 
States Code following the reference in this 
section to the federal Coal Mine Health and 
Safety Act of 1969, no such reference to U.S.C. 
sections having appeared in the original act 
passed by the general assembly and signed by 
the governor, was held by the court to be mere 
surplusage which could not, in view of § 1-1- 
108, in any way alter the sense or meaning of 
this section. Moore v. Old Republic Ins. Co., 512 
S.W.2d 564, 1974 Tenn. LEXIS 489 (Tenn. 
1974). 

This section as amended in 1975 incorporates 
only the maximum limits of compensation con- 
tained in the federal Coal Mine Health and 


Safety Act of 1969 (30 U.S.C. § 901 et seq.; now 
cited as the Black Lung Benefits Act), but in all 
other respects the benefits payable under the 
worker’s compensation laws of Tennessee for 
coal worker’s pneumoconiosis are as set out in 
the Tennessee statutes. Royal Indem. Co. v. 
Futtrell, 585 S.W.2d 583, 1979 Tenn. LEXIS 
479 (Tenn. 1979). 


3. Scope. 

The Workers’ Compensation Act does not 
require an employee to be disabled in order to 
qualify for medical treatment benefits. Ingram 
v. Aetna Cas. & Sur. Co., 876 S.W.2d 91, 1994 
Tenn. LEXIS 92 (Tenn. 1994), rehearing denied, 
Ingram v. Aetna Casualty & Sur. Co., 876 
S.W.2d 91, 1994 Tenn. LEXIS 137 (Tenn. 1994). 


4, Federal Coal Mine Health and Safety 
Act — Incorporation by Reference. 

T.C.A. §§ 50-6-302 and 50-6-303 incorpo- 
rated into Tennessee law that portion of the 
federal Coal Mine Health and Safety Act of 
1969, as amended, which concerns coal work- 
er’s pneumoconiosis (30 U.S.C. § 901 et seq.; 
now cited as the Black Lung Benefits Act). 
Moore v. Old Republic Ins. Co., 512 S.W.2d 564, 
1974 Tenn. LEXIS 489 (Tenn. 1974); Solomon v. 
Old Republic Ins. Co., 664 S.W.2d 70, 1984 
Tenn. LEXIS 726 (Tenn. 1984). 


5. Sufficiency of Evidence. 

Where employee was determined by a spe- 
cialist to be totally permanently disabled by 
coal worker’s pneumoconiosis according to ap- 
plicable federal statutes and regulations prior 
to the time that he worked four days as a relief 
driver for his son at another strip mine, court’s 
finding that he was last injuriously exposed to 
the hazards of the disease while working for his 
previous employer was proper. Hill v. Four-Leaf 
Coal Co., 529 S.W.2d 225, 1975 Tenn. LEXIS 
581 (Tenn. 1975). 

Where there was medical testimony that em- 
ployee’s silicotic condition was disabling and 
permanent, a judgment awarding employee 
benefits for permanent partial disability was 
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proper even though at the time the silicosis was 
discovered, employee had no earning capacity 
because he was totally disabled from a nonjob- 
related condition. Bishop v. United States Steel 
Corp., 593 S.W.2d 920, 1980 Tenn. LEXIS 400 
(Tenn. 1980). 


6. Asbestos Exposure. 

An employee suffering from asbestos expo- 
sure in any of its manifestations is entitled to 
reimbursement for predisability medical ex- 
penses. Ingram v. Aetna Cas. & Sur. Co., 876 
S.W.2d 91, 1994 Tenn. LEXIS 92 (Tenn. 1994), 
rehearing denied, Ingram v. Aetna Casualty & 
Sur. Co., 876 S.W.2d 91, 1994 Tenn. LEXIS 137 
(Tenn. 1994). 


7. Benefits Schedule Applicable. 

In cases involving occupational diseases, the 
benefits schedule in effect on the date on which 
the employee becomes disabled as a result of 
the disease, rather than that in effect on the 
date on which he was last exposed to the agent 
causing the disease, is applied. Liberty Mut. 
Ins. Co. v. Starnes, 563 S.W.2d 178, 1978 Tenn. 
LEXIS 529 (Tenn. 1978). 

Where worker petitioned for change in de- 
gree of disability, the chancellor in his new 
decree should have applied the rate of compen- 
sation in effect at the time of the worker’s 
“partial or total incapacity for work” due to coal 
worker’s pneumoconiosis, rather than the rate 
of compensation which was thereafter enacted 
and in effect at the time of the last hearing. 
Royal Indem. Co. v. Futtrell, 585 S.W.2d 583, 
1979 Tenn. LEXIS 479 (Tenn. 1979). 


Collateral References. 

Occupational disease within meaning of com- 
pensation act, disease resulting from unsani- 
tary conditions not peculiar to kind of employ- 
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The statute that determines the benefits to 
be paid a worker who is disabled as the result of 
an injury sustained in the course and scope of 
his employment, ordinarily, is the statute in 
effect at the time of the accident or injury that 
is the basis for the employee’s claim. Shope v. 
Allied Chemical Corp., 611 S.W.2d 818, 1981 
Tenn. LEXIS 407 (Tenn. 1981). 

The maximum limitations on workers’ com- 
pensation benefits set forth in various sections 
of the Tennessee statutes are not applicable to 
persons suffering from coal worker’s pneumo- 
coniosis. Phillips v. Old Republic Ins. Co., 623 
S.W.2d 920, 1981 Tenn. LEXIS 502 (Tenn. 
1981). 

A coal miner suffering from pneumoconiosis 
shall receive a weekly benefit no less than that 
allowable to a totally disabled worker under the 
state statutes even though that rate exceeds 
the limitations of the federal Coal Mine Health 
and Safety Act of 1969 (30 U.S.C. § 901 et seq.; 
now cited as the Black Lung Benefits Act). 
Phillips v. Old Republic Ins. Co., 623 S.W.2d 
920, 1981 Tenn. LEXIS 502 (Tenn. 1981). 


8. Statute of Limitations. 

The statute of limitations begins to run on a 
disability claim when the employee has knowl- 
edge, actual or constructive, that he has an 
occupational disease which injuriously affects 
his capacity to work to a degree amounting to a 
compensable disability. Ingram v. Aetna Cas. & 
Sur. Co., 876 S.W.2d 91, 1994 Tenn. LEXIS 92 
(Tenn. 1994), rehearing denied, Ingram v. 
Aetna Casualty & Sur. Co., 876 S.W.2d 91, 1994 
Tenn. LEXIS 137 (Tenn. 1994). 


ment as. 105 A.L.R. 1411. 

Recovery for discharge from employment in 
retaliation for filing worker's compensation 
claim. 32 A.L.R.4th 1221. 


50-6-304. Last employer liable. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


When an employee has an occupational disease, the employer in whose 
employment the employee was last injuriously exposed to the hazards of the 
disease, and the employer’s insurance carrier, if any, at the time of the 
exposure, shall alone be liable, for the occupational disease, without right to 
contribution from any prior employer or insurance carrier. 


History. 

Acts 1947, ch. 1389, § 1; C. Supp. 1950, 
§ 6852; Acts 1977, ch. 339, § 4; T.C.A. (orig. 
ed.), § 50-1106. 


Section to Section References. 
This section is referred to in § 8-21-409. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., 
Workers’ Compensation, § 26. 


Law Reviews. 
Workmen’s Compensation for Radiation Inju- 
ries in Tennessee (E. Blythe Stason), 19 Vand. 
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L. Rev. 571 (1966). 
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NOTES TO DECISIONS 


Analysis 


In General. 

Purpose of Statute. 

Last Employer or Insurance Carrier Liable. 
Liability of First Employer. 

Liability of Successive Employers. 
Necessary Proof. 


— a eee 


. In General. 

Under T.C.A. § 50-6-304, it is not the last 
employment nor the last exposure to the haz- 
ards of the disease which imposes liability; it is 
the last such exposure that is injurious to the 
employee. Morell v. Asarco, Inc., 611 S.W.2d 
830, 1981 Tenn. LEXIS 410 (Tenn. 1981). 


2. Purpose of Statute. 

The purpose of this section was to fix a clear 
and definite test for determining which em- 
ployer and insurer was liable and to avoid the 
issue of when the disease or disability came 
into existence. Tennessee Tufting Co. v. Potter, 
206 Tenn. 620, 336 S.W.2d 539, 1960 Tenn. 
LEXIS 410 (1960), rehearing denied, 206 Tenn. 
620, 337 S.W.2d 601, 1960 Tenn. LEXIS 423 
(1960). 


3. Last Employer or Insurance Carrier Li- 
able. 

Workers’ compensation claimant collected 
award for occupational disease from employer’s 
second subsequent insurer whose policy was in 
force when claimant was first notified by com- 
petent medical authorities of disease even 
though he had prior symptoms while prior 
insurer’s policy was in force, since the cause of 
action accrued at the latter date and since this 
section refers to the carrier when employee was 
last injuriously exposed to the hazards of the 
disease. Wilson v. Van Buren County, 198 Tenn. 
179, 278 S.W.2d 685, 1955 Tenn. LEXIS 360 
(1955). 

This section makes the test as to the liability 
of successive carriers not when the disability 
came into existence but when the claimant was 
last injuriously exposed to the hazards of the 
disease and the insurer during the period of 
such exposure alone is liable. Tennessee Tuft- 
ing Co. v. Potter, 206 Tenn. 620, 336 S.W.2d 539, 
1960 Tenn. LEXIS 410 (1960), rehearing de- 
nied, 206 Tenn. 620, 337 S.W.2d 601, 1960 
Tenn. LEXIS 423 (1960). 

Finding of lower court that disability com- 
plained of came into existence prior to a speci- 
fied date was not inconsistent with holding of 
supreme court that employee was last exposed 
to hazards of the disease at a subsequent date 


and employer as of the date that employee was 
last exposed alone was liable for compensation. 
Tennessee Tufting Co. v. Potter, 206 Tenn. 620, 
336 S.W.2d 539, 1960 Tenn. LEXIS 410 (1960), 
rehearing denied, 206 Tenn. 620, 337 S.W.2d 
601, 1960 Tenn. LEXIS 423 (1960). 

The second injury fund was not liable for 
benefits due an employee who was totally dis- 
abled from coal miner’s pneumoconiosis. Ad- 
kins v. Consolidated Coal Co., 893 S.W.2d 939, 
1995 Tenn. LEXIS 47 (Tenn. Special Workers’ 
Comp. App. Panel 1995); Caudill v. Consolida- 
tion Coal Co., 910 S.W.2d 417, 1995 Tenn. 
LEXIS 695 (Tenn. Special Workers’ Comp. App. 
Panel 1995). 


4, Liability of First Employer. 

Demonstration by insurance carrier of first 
employer that employee was injuriously ex- 
posed to occupational disease, dermatitis, dur- 
ing second employment had effect of absolving 
first employer and its carrier of liability relat- 
ing to permanent partial disability from derma- 
titis even though second employer was not a 
party and its liability was not adjudged. Hud- 
gins v. United States Fidelity & Guaranty Co., 
479 S.W.2d 804, 1972 Tenn. LEXIS 400 (Tenn. 
1972). 

Where employee was determined by a spe- 
cialist to be totally permanently disabled by 
coal worker’s pneumoconiosis according to ap- 
plicable federal statutes and regulations prior 
to the time that he worked four days as a relief 
driver for his son at another strip mine, court’s 
finding that he was last injuriously exposed to 
the hazards of the disease while working for his 
previous employer was proper. Hill v. Four-Leaf 
Coal Co., 529 S.W.2d 225, 1975 Tenn. LEXIS 
581 (Tenn. 1975). 


5. Liability of Successive Employers. 

In determining the liability of successive em- 
ployers, the courts have applied the Tennessee 
statute rather than federal criteria in coal 
workers’ pneumoconiosis cases. Huddleston v. 
P & L Coal Co., 587 S.W.2d 377, 1979 Tenn. 
LEXIS 505 (Tenn. 1979). 


6. Necessary Proof. 

It is not necessary that an employee prove he 
was free of a disease when he began working for 
the defendant employer to establish his claim 
for workers’ compensation benefits, and it is 
sufficient that he prove he was last injuriously 
exposed to the hazard of the disease during his 
employment by the defendant. Asarco, Inc. v. 
Raley, 603 S.W.2d 113, 1980 Tenn. LEXIS 480 
(Tenn. 1980). 
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Collateral References. 
Workers’ compensation: law enforcement of- 
ficer’s recovery for injury sustained during ex- 
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ercise or physical recreation activities. 44 
A.L.R.5th 569. 


50-6-305. Notice of contraction of disease and claim for compensation. 
[Applicable to injuries occurring both prior to and on and 


after July 1, 2014.] 


(a) Within thirty (30) days after the first distinct manifestation of an 
occupational disease, the employee, or someone in the employee’s behalf, shall 
give written notice thereof to the employer in the same manner as is provided 
in the case of a compensable accidental injury. 

(b) This section shall not apply to claims for total disability or death due to 
or resulting from an asbestos-related disease or coal worker’s pneumoconiosis. 


History. 

Acts 1947, ch. 139, § 1; C. Supp. 1950, 
§ 6852; Acts 1971, ch. 300, § 6; T.C.A. (orig. 
ed.), § 50-1107; Acts 1997, ch. 177, § 1. 


Law Reviews. 

Recent Developments — Workers’ Compen- 
sation — Choice of Physician — Post-Judgment 
Right of Control, 48 Tenn. L. Rev. 196 (1981). 


NOTES TO DECISIONS 


Analysis 


In General. 

. Nature of Notice. 

Time Notice Required. 

. “First Distinct Manifestation.” 

. Employee Excused from Notice Require- 
ment. 

. Burden of Proof. 


co DD 
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1. In General. 

Where employee quit his job in 1969, but his 
cause of action was not complete until 1972 
when pneumoconiosis was detected (or should 
have been detected), the applicable statute was 
the one in effect in 1972 and not the statute in 
effect in 1969. Bituminous Casualty Corp. v. 
Lewis, 538 S.W.2d 604, 1976 Tenn. LEXIS 494 
(Tenn. 1976). 


2. Nature of Notice. 

Notice in occupational disease case is the 
same as that required in a case of accidental 
injury. Wilson v. Van Buren County, 196 Tenn. 
487, 268 S.W.2d 363, 1954 Tenn. LEXIS 411 
(1954). 

Although there was no specific request for 
workers’ compensation it was sufficient compli- 
ance with this section where employee gave 
employer notice of every fact he himself had in 
his possession, including doctor’s letter which 
suggested that plaintiffs disease arose out of 
claimant's employment. Stratton-Warren 
Hardware v. Parker, 557 S.W.2d 494, 1977 
Tenn. LEXIS 674 (Tenn. 1977). 


3. Time Notice Required. 

Written notice of occupational disease is not 
required until symptoms reach a point where 
all doubts are so far removed that a physician 


can diagnose trouble as an occupational dis- 
ease. Greener v. E. I. Du Pont De Nemours & 
Co., 188 Tenn. 303, 219 S.W.2d 185, 1949 Tenn. 
LEXIS 342 (1949). 

The question of reasonableness of excuse for 
failure to give notice required by the statute is 
one peculiarly for the trial judge and where 
there is material evidence to support his find- 
ing on the question such finding is final as far 
as the appellate court is concerned. Lampley v. 
St. Paul Mercury Indem. Co., 201 Tenn. 458, 
300 S.W.2d 876, 1957 Tenn. LEXIS 324 (1957). 

Finding by trial court of reasonable excuse 
for failure of uneducated 80 year-old dependent 
father of deceased workman to give notice that 
son’s death resulted from silicosis was sup- 
ported by material evidence and would not be 
disturbed on appeal where record disclosed 
that father did not learn of cause of death until 
five months later and notice was given two 
weeks later. Lampley v. St. Paul Mercury In- 
dem. Co., 201 Tenn. 458, 300 S.W.2d 876, 1957 
Tenn. LEXIS 324 (1957). 

Where evidence sustained finding of trial 
court that by reason of his limited education 
claimant did not know until 1961 that he was 
suffering from occupational disease at which 
time he told his foreman something was wrong 
with him and that he was going to have to take 
steps, action of trial court in allowing compen- 
sation was proper. Smith v. Tennessee Furni- 
ture Industries, Inc., 208 Tenn. 608, 348 S.W.2d 
290, 1961 Tenn. LEXIS 328 (1961). 

Claimant in workers’ compensation case who 
first claimed compensation for anthracosis 
(lung disease) six years after discontinuing 
work in coal mine was not precluded from 
recovery, where evidence established he gave 
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notice of the disease within 30 days after he 
knew of it and instituted suit within one year, 
as required by statutes of Tennessee. Tinker v. 
Bessemer Coal, Iron & Land Co., 227 F. Supp. 
710, 1964 U.S. Dist. LEXIS 8232 (E.D. Tenn. 
1964). 

Whether or not an employee had knowledge 
that he had an occupational disease is a fact 
question. Christopher v. Consolidation Coal 
Co., 222 Tenn. 727, 440 S.W.2d 281, 1969 Tenn. 
LEXIS 474 (1969). 

Running of time for giving of notice of occu- 
pational disease should be postponed until 
there is an actual disability and a reasonably 
sufficient opportunity to discover the disease 
and its relationship to the employment. Chris- 
topher v. Consolidation Coal Co., 222 Tenn. 727, 
440 S.W.2d 281, 1969 Tenn. LEXIS 474 (1969). 

Running of the time for giving notice com- 
mences when the employee has knowledge, 
actual or constructive, that he has an occupa- 
tional disease which injuriously affects his ca- 
pacity to work to a degree amounting to a 
compensable disability. Consolidation Coal Co. 
v. Pride, 224 Tenn. 188, 452 S.W.2d 349, 1970 
Tenn. LEXIS 313 (1970). 


4, “First Distinct Manifestation.” 

The “first distinct manifestation” of lead poi- 
soning occurred when the symptoms had 
reached the point where doubt was so far re- 
moved as to enable a physician to diagnose the 
trouble as lead poisoning. It clearly was not a 
distinct manifestation of lead poisoning prior to 
the time that it could be so diagnosed. Greener 
v. E. I. Du Pont De Nemours & Co., 188 Tenn. 
303, 219 S.W.2d 185, 1949 Tenn. LEXIS 342 
(1949). 

Petitioner treated by physician for pneumo- 
coniosis from the fall of 1949 until September of 
1952 when X-ray report revealed that he had 


Collateral References. 
Requirement of Workmen’s Compensation 
Act, as to notice of accident or injury. 78 A.L.R. 
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silicosis, and who filed suit 16 days later for 
compensation for occupational disease of silico- 
sis after giving written notice complied with 
30-day provision, since there was no “distinct 
manifestation” of silicosis until it was revealed 
by X-ray report. Wilson v. Van Buren County, 
196 Tenn. 487, 268 S.W.2d 363, 1954 Tenn. 
LEXIS 411 (1954). 

The disability must reach a point where 
doctor would diagnose it as an occupational 
disease before the requirement of notice ap- 
plies. Christopher v. Consolidation Coal Co., 
222 Tenn. 727, 440 S.W.2d 281, 1969 Tenn. 
LEXIS 474 (1969). 


5. Employee Excused from Notice Re- 
quirement. 

Where employer’s doctor knew of existence of 
occupational disease and concealed it from em- 
ployee, employee was excused from giving writ- 
ten notice of disease. Whitehead v. Holston 
Defense Corp., 205 Tenn. 326, 326 S.W.2d 482, 
1959 Tenn. LEXIS 368 (1959). 

Notice is dispensed with in the case of coal 
worker’s pneumoconiosis where claim is for 
total disability. Hill v. Four-Leaf Coal Co., 529 
S.W.2d 225, 1975 Tenn. LEXIS 581 (Tenn. 
1975). 


6. Burden of Proof. 

It is not required that a petition or complaint 
seeking workers’ compensation benefits must 
affirmatively allege that the statutory notice 
was given, nor that a reason for not giving it be 
stated, because failure to give the required 
notice is a matter of defense; but when failure 
to give notice is pleaded, the burden is on the 
claimant to prove it was given, or why it was 
not. Aetna Casualty & Surety Co. v. Long, 569 
S.W.2d 444, 1978 Tenn. LEXIS 622 (Tenn. 
1978). 


1232, 92 A.L.R. 505, 107 A.L.R. 816, 145 A.L.R. 
1263. 


50-6-306. Statute of limitations. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


(a) The right to compensation for an occupational disease or a claim for 
death benefits as a result of an occupational disease shall be forever barred, 
unless a claim is initiated pursuant to § 50-6-203; provided, however, that the 
applicable time limitation period or periods shall commence as of the date of 
the beginning of the incapacity for work resulting from an occupational disease 
or upon the date death results from the occupational disease; provided, further, 
that if upon the date of the death of the employee the employee’s claim has 
become barred, the claim of the employee’s dependent or dependents shall 
likewise be barred, and in that case the claim shall be barred whether or not 
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the employer gives the notice required by § 50-6-224(2) [Applicable only to 
injuries occurring prior to July 1, 2014. See the Compiler’s Notes.]. 

(b) A claim for benefits or death due to coal worker’s pneumoconiosis shall 
be timely filed if the claim is instituted pursuant to § 50-6-203 within three (3) 
years of the discovery of total disability or the date of death, as the case may 


be. 


History. 

Acte,(19472)ch)17139;°9)1,4C,) Supp. 1950, 
§ 6852; Acts 1971, ch. 300, § 7; T.C.A. (orig. 
ed.), § 50-1108; Acts 2004, ch. 962, § 21. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during such fifteen (15) month period, 
adjustments to the policy may be made at such 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 


prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2004, ch. 962, § 51 provided in part, 
that § 21 shall apply to accidents or injuries 
occurring on or after January 1, 2005. 

Acts 20138, ch. 289, § 59, effective July 1, 
2014, amends § 50-6-224, referred to in this 
section, by deleting it in its entirety. However, 
pursuant to § 50-6-101, as amended by Acts 
2013, ch. 289, § 3, effective July 1, 2014, all 
claims having a date of injury prior to July 1, 
2014, shall be governed by prior law. Thus, 
§ 50-6-224 remains in effect as to injuries oc- 
curring prior to July 1, 2014. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., 
Workers’ Compensation, § 25. 


Law Reviews. 

Workmen’s Compensation for Radiation Inju- 
ries in Tennessee (E. Blythe Stason), 19 Vand. 
L. Rev. 571 (1966). 


NOTES TO DECISIONS 


Analysis 


. Voluntary Payment as Tolling Statute. 

. Time from Which Statute Commences to 
Run. 

—“Beginning of the Incapacity.” 

. —Knowledge of Condition. 

. Old Injury Barred. 
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. Voluntary Payment as Tolling Statute. 
Under the proviso of § 50-6-203, voluntary 
payment of compensation for disability arising 
from occupational disease tolled the running of 
the statute of limitations until one year after 
the last payment was made. Holeproof Hosiery 
Co. v. Wilkins, 194 Tenn. 683, 254 S.W.2d 973, 
1953 Tenn. LEXIS 290 (1953). 


2. Time from Which Statute Commences 
to Run. 

The statute of limitations in occupational 
disease cases commences to run when the ac- 
cumulated effects of the latent disease culmi- 
nate in a disability which is traceable to such 
disease as the primary cause and which is 
apparent to the employee or could have been 
discovered by the exercise of reasonable care 


and diligence. Norton v. Standard Coosa- 
Thatcher Co., 203 Tenn. 649, 315 S.W.2d 245, 
1958 Tenn. LEXIS 230 (1958). 

An employee is not required to institute suit 
until he has reliable information that his con- 
dition is the result of an occupational disease. 
Whitehead v. Holston Defense Corp., 205 Tenn. 
326, 326 S.W.2d 482, 1959 Tenn. LEXIS 368 
(1959). 

Statute of limitations in compensation claim 
for dermatitis did not run from date which 
employee observed a rash on his hands but 
from the date that physician advised employee 
that the rash was dermatitis. Charnes v. Burk, 
205 Tenn. 371, 326 S.W.2d 657, 1959 Tenn. 
LEXIS 373 (1959). 

Where there was nothing to show that peti- 
tioner knew that two previous illnesses re- 
sulted from occupation, especially when neither 
the physicians nor the employer could deter- 
mine with certainty at such time when peti- 
tioner was collecting benefits under group dis- 
ability policy whether or not disability was 
covered by workers’ compensation, action was 
not barred by statute of limitations when action 
was brought at time of last illness. American 
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Bridge Div. U. S. Steel Corp. v. McClung, 206 
Tenn. 317, 333 S.W.2d 557, 1960 Tenn. LEXIS 
367 (1960), overruled, Brooks v. Gilman Paint 
Co., 208 Tenn. 595, 347 S.W.2d 665, 1961 Tenn. 
LEXIS 324 (1961). 

Where claimant was temporarily disabled 
with tenosynovitis in May 1955 and again in 
November 1957 but permanent disability did 
not begin to develop until April or May 1958 
and grew steadily worse until she was dis- 
charged in August 1958, suit brought in Octo- 
ber 1958 was not barred by statute of limita- 
tions. Tennessee Tufting Co. v. Potter, 206 Tenn. 
620, 336 S.W.2d 539, 1960 Tenn. LEXIS 410 
(1960), rehearing denied, 206 Tenn. 620, 337 
S.W.2d 601, 1960 Tenn. LEXIS 423 (1960). 

Where employee did not know that he was 
actually suffering from contact dermatitis until 
it was so diagnosed, statute of limitations did 
not commence to run until his condition was 
diagnosed. Duplan Corp. v. Wilson, 210 Tenn. 
315, 358 S.W.2d 322, 1962 Tenn. LEXIS 440 
(1962). 

Claimant in workers’ compensation case who 
first claimed compensation for anthracosis 
(lung disease) six years after discontinuing 
work in coal mine was not precluded from 
recovery, where evidence established he gave 
notice of the disease within 30 days after he 
knew of it and instituted suit within one year, 
as required by statutes of Tennessee code. Tin- 
ker v. Bessemer Coal, Iron & Land Co., 227 F. 
Supp. 710, 1964 U.S. Dist. LEXIS 8232 (E.D. 
Tenn. 1964). 

Action for workers’ compensation benefits 
due to alleged occupational disease contracted 
during employment was properly barred where 
material evidence in the record supported find- 
ing that petitioner knew, or by exercise of 
reasonable caution should have known, that he 
had silicosis, which had injuriously affected his 
capacity to work to degree amounting to com- 
pensable disability for more than one year prior 
to the filing of his petition. Jones v. Lenoir City 
Car Works, 216 Tenn. 351, 392 S.W.2d 671, 
1965 Tenn. LEXIS 582 (1965). 

When claimant commenced suit within one 
year after he had been advised by doctor that 
he had silicosis, which was first knowledge that 
he had disease although he had previously 
suffered from shortness of breath, his right to 
compensation was not barred. Wormsley v. 
Consolidation Coal Co., 278 F. Supp. 698, 1967 
U.S. Dist. LEXIS 7806 (E.D. Tenn. 1967), affd, 
408 F.2d 79, 1969 U.S. App. LEXIS 13447 (6th 
Cir. Tenn. 1969). 

Before the statute of limitation commences to 
run in occupational disease cases there must be 
an incapacity for work and actual or construc- 
tive knowledge that an occupational disease is 
the cause of the incapacity for work, and in 
relating the incapacity for work to the disease 
the employee is required to exercise reasonable 
care and diligence with failure to do so amount- 
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ing to constructive notice. Tennessee Products 
& Chemical Corp. v. Reeves, 220 Tenn. 148, 415 
S.W.2d 118, 1967 Tenn. LEXIS 396 (1967); A. C. 
Lawrence Leather Co. v. Britt, 220 Tenn. 444, 
414 §.W.2d 830, 1967 Tenn. LEXIS 425 (1967), 
rehearing denied, 220 Tenn. 457, 418 S.W.2d 
660, 1967 Tenn. LEXIS 426 (1967); Consolida- 
tion Coal Co. v. Brown, 225 Tenn. 572, 474 
S.W.2d 416, 1971 Tenn. LEXIS 327 (1971). 

The claim of a coal miner who contracted a 
coal dust disease in December, 1963, but con- 
tinued to work until September, 1967, was not 
barred by this section because of not being filed 
until March 14, 1968, as his claim did not 
accrue until the disease affected his capacity to 
work to a compensable extent. Bray v. Consoli- 
dation Coal Co., 286 F. Supp. 1019, 1968 U.S. 
Dist. LEXIS 10014 (E.D. Tenn. 1968), aff'd, 416 
F.2d 1, 1969 U.S. App. LEXIS 10777 (6th Cir. 
Tenn. 1969). 

Even though plaintiff had been informed 
more than one year prior to bringing suit that 
he had silicosis, where he was told that he could 
return to work the only limitation being that he 
return for another examination in one year, 
suit brought within one year after time he was 
hospitalized was brought within the limitation 
period. Lively v. Consolidation Coal Co., 406 
F.2d 5238, 1969 U.S. App. LEXIS 9053 (6th Cir. 
Tenn. 1969). 

Before the period of limitations contained in 
this section begins to run, the claimant must 
have actual or constructive knowledge of his 
occupational disease. Wormsley v. Consolida- 
tion Coal Co., 408 F.2d 79, 1969 U.S. App. 
LEXIS 13447 (6th Cir. Tenn. 1969). 

Whether or not an employee had knowledge 
that he had an occupational disease is a fact 
question. Christopher v. Consolidation Coal 
Co., 222 Tenn. 727, 440 S.W.2d 281, 1969 Tenn. 
LEXIS 474 (1969). 

Before the statute commences to run there 
must be knowledge on the part of the employee 
or knowledge that he should have had that he 
has an occupational disease and that it has 
affected his capacity to work. Christopher v. 
Consolidation Coal Co., 222 Tenn. 727, 440 
S.W.2d 281, 1969 Tenn. LEXIS 474 (1969); 
Brown v. Consolidation Coal Co., 224 Tenn. 144, 
451 S.W.2d 684, 1970 Tenn. LEXIS 307 (1970); 
Consolidation Coal Co. v. Pride, 224 Tenn. 188, 
452 S.W.2d 349, 1970 Tenn. LEXIS 313 (1970). 

In relating the incapacity to work to the 
occupational disease, an employee is required 
to exercise reasonable care and diligence and if 
he does not do so he can be charged with 
constructive notice. Christopher v. Consolida- 
tion Coal Co., 222 Tenn. 727, 440 S.W.2d 281, 
1969 Tenn. LEXIS 474 (1969). 

Where rock quarry worker was granted dis- 
ability retirement on basis of hypertension and 
arthritis and at time of retirement had been 
advised that his difficulty in breathing was due 
to bronchitis, and where there was no evidence 


551 


that at that time he knew he was suffering from 
an occupational disease, period of limitation on 
claim for compensation for silicosis did not 
commence to run until he was finally so diag- 
nosed and advised. Cash v. Ideal Cement Co., 
524 S.W.2d 644, 1975 Tenn. LEXIS 671 (Tenn. 
1975). 

Where employee quit his job in 1969, but his 
cause of action was not complete until 1972 
when pneumoconiosis was detected (or should 
have been detected), the applicable statute of 
limitations was the one in effect in 1972 and not 
the statute in effect in 1969. Bituminous Casu- 
alty Corp. v. Lewis, 538 S.W.2d 604, 1976 Tenn. 
LEXIS 494 (Tenn. 1976). 

The statute of limitations in T.C.A. § 50-6- 
306 does not begin to run until the employee 
knows, or should know in the exercise of rea- 
sonable caution, that he has an occupational 
disease, and that it has injuriously affected his 
capacity to work to a degree amounting to a 
compensable disability. Smith v. Asarco, Inc., 
627 S.W.2d 946, 1982 Tenn. LEXIS 385 (Tenn. 
1982). 


3. —‘“Beginning of the Incapacity.” 

The term “beginning of the incapacity,” as 
used in this section, carries the same meaning 
as the term “the happening of the injury,” as 
used in § 50-6-303. Adams v. American Zinc 
Co., 205 Tenn. 189, 326 S.W.2d 425, 1959 Tenn. 
LEXIS 353 (1959); Tennessee Products & 
Chemical Corp. v. Reeves, 220 Tenn. 148, 415 
S.W.2d 118, 1967 Tenn. LEXIS 396 (1967); 
Christopher v. Consolidation Coal Co., 222 
Tenn. 727, 440 S.W.2d 281, 1969 Tenn. LEXIS 
474 (1969). 

The “beginning of the incapacity” under this 
section is when such occupational disease, with 
the knowledge of the employee (or knowledge 
that he should have had in the exercise of 


Collateral References. 
Computation of period for filing death claim 
under compensation statutes. 119 A.L.R. 1158. 
Date of accident or date when injury becomes 
manifest as time from which period for filing 
claim commences to run. 108 A.L.R. 316. 
Occupational or industrial disease, when pre- 
scriptive period beings to run. 86 A.L.R. 572. 
Requirements as to time of notice. 78 A.L.R. 
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reasonable caution) that he has an occupational 
disease, and that it has injuriously affected his 
capacity to work to a degree amounting to a 
compensable disability. Adams v. American 
Zinc Co., 205 Tenn. 189, 326 S.W.2d 425, 1959 
Tenn. LEXIS 353 (1959). 

Because the employee filed suit within one 
year of becoming incapacitated from working, 
her claim for benefits was timely, and the trial 
court’s judgment was reversed. Brown v. Er- 
achem Comilog, Inc., 231 S.W.3d 918, 2007 
Tenn. LEXIS 741 (Tenn. Aug. 30, 2007). 


4. —Knowledge of Condition. 

Worker, who had symptoms of disability in 
1963 after having ceased work as a miner in 
1960, who became aware of his disability in 
1963 and thereafter applied for disability ben- 
efits to the veterans’ administration and the 
social security administration but did not dis- 
cover until 1965 that he had silicosis, although 
he exercised reasonable care by going to a 
competent physician, was not guilty of lack of 
diligence in discovering his condition and his 
claim was not barred where suit was filed 
within one year after discovering the nature of 
his disability. Tennessee Products & Chemical 
Corp. v. Reeves, 220 Tenn. 148, 415 S.W.2d 118, 
1967 Tenn. LEXIS 396 (1967). 


5. Old Injury Barred. 

Employee’s right to compensation for derma- 
titis was not barred by limitations where his 
petition for compensation was filed within one 
year after incapacity for work, despite the fact 
that he had an old injury which was barred by 
limitations as well as a circulatory ailment 
making him more susceptible to dermatitis. 
Underwood v. Combustion Engineering, Inc., 
201 Tenn. 519, 300 S.W.2d 901, 1957 Tenn. 
LEXIS 331 (1957). 


1239, 92 A.L.R. 505, 107 A.L.R. 816, 145 A.L.R. 
12638. 

War as suspending time for notice or filing of 
claim under Workmen’s Compensation Act. 137 
A.L.R. 1465, 140 A.L.R. 1518, 141 A.L.R. 1511. 

When limitations period begins to run as to 
claim for disability benefits for contracting of 
disease under workers’ compensation or occu- 
pational diseases act. 86 A.L.R.5th 295. 


50-6-307. Waiver of compensation for aggravation of condition. [Appli- 
cable to injuries occurring both prior to and on and after 


July 1, 2014.] 


(a)(1) When an employee, or prospective employee, though not incapacitated 
for work, is found to be affected by or susceptible to a specific occupational 
disease, the employee or prospective employee may, subject to the approval 
of the workers’ compensation division of the department of labor and 
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workforce development, be permitted to waive in writing compensation for 
any aggravation of the employee’s or prospective employee’s condition that 
may result from the employee’s or prospective employee’s working or 
continuing to work in the same or similar occupation for the same employer 
or for another employer; provided, that this provision shall not apply to 
specific occupational diseases on which waivers are prohibited by the federal 
Coal Mine Health and Safety Act of 1969, compiled in 30 U.S.C. § 901 et seq. 

(2) All provisions of this chapter, with respect to accidents shall be 
applicable to the coverage provided in this part for occupational diseases, 
except as otherwise provided in this part. 

(b) When an employee or prospective employee has a prior history of heart 
disease, heart attack or coronary failure or occlusion, the employee or prospec- 
tive employee may be permitted to waive in writing compensation from the 
employee’s or prospective employee’s employer or future employer for claims 
growing out of an aggravation or repetition of the condition, the waiver to be 
evidenced by filing with the administrator a written instrument to which shall 
be attached a copy of a medical statement giving the prior history of the 
condition, and in all those cases claims for workers’ compensation benefits 
growing out of an aggravation or repetition of the condition by the employee or 
the employee’s dependents shall be barred. 

(c) No employer shall require the execution of a waiver by any employee who 
was at work on March 17, 1961, unless the employee subsequently suffers a 


heart condition. 


History. 

Acts 1947,‘ch, 139, § 1; C:- Supp. 1950, 
§ 6852; Acts 1961, ch. 339, § 1; 1972, ch. 699, 
§ 7; impl. am. Acts 1980, ch. 534, § 1; T.C.A. 
(orig. ed.), § 50-1109; Acts 1999, ch. 520, § 41. 


Compiler’s Notes. 

The federal Coal Mine Health and Safety Act 
of 1969, referred to in this section, is now cited 
as the Black Lung Benefits Act. 


Cross-References. 
Inapplicability to claims filed against state, 
§ 9-8-307. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., 
Workers’ Compensation, § 19. 


Law Reviews. 
Workers’ Compensation Outline (Paul Camp- 
bell IIT), 18 No. 3 Tenn. B.J. 11 (1982). 


NOTES TO DECISIONS 


1. Waiver as to Heart Condition. 

Employee could not defeat application of pro- 
visions of statute permitting waiver of claims 
arising out of recurrence of heart condition by 
statement to effect that he did not fully under- 
stand what he signed. Modern Upholstered 
Chair Co. v. Henry, 213 Tenn. 475, 376 S.W.2d 
441, 1964 Tenn. LEXIS 415 (1964). 

The purpose of the 1961 amendment was to 
enable employees with a history of heart 
trouble to be employed when otherwise indus- 
try would not put them to work because of the 
potential claim of further disability from a 
recurrence of the heart trouble. Modern Uphol- 
stered Chair Co. v. Henry, 213 Tenn. 475, 376 
S.W.2d 441, 1964 Tenn. LEXIS 415 (1964). 


The reason for the requirement that a medi- 
cal report accompany the notice of waiver by 
employee with history of heart trouble is to 
prevent the employer from taking such a 
waiver from an employee who in fact does not 
come within the provisions of the statute. Mod- 
ern Upholstered Chair Co. v. Henry, 213 Tenn. 
475, 376 S.W.2d 441, 1964 Tenn. LEXIS 415 
(1964). 

Trial court properly allowed amendment of 
employer’s answer at beginning of trial setting 
up defense of waiver by employee of claims 
arising out of recurrence of heart condition. 
Modern Upholstered Chair Co. v. Henry, 213 
Tenn. 475, 376 S.W.2d 441, 1964 Tenn. LEXIS 
415 (1964). 
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PART 4 
INSURANCE 


50-6-401. Authority to write insurance — Tax. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 


(a)(1)(A) Every person, partnership, association, organization or corpora- 
tion, whether organized under the laws of this or any other state or 
country, that has or may hereafter comply with the laws of this state and 
is authorized to write accident or indemnity insurance in this state shall 
be authorized and empowered to write workers’ compensation insurance 
under the terms and provisions of this part, and likewise every reciprocal 
and mutual insurance association or corporation shall have the same 
privileges; provided, that any such entity offering workers’ compensation 
insurance shall be required to offer medical benefits coverage for paid-on- 
call and volunteer firefighters. 

(B) For purposes of this subdivision (a)(1), “volunteer firefighter” means 
any member or personnel of a fire department, volunteer fire department, 
rescue squad or volunteer rescue squad, including, but not limited to, a 
junior member, a board member or an auxiliary member of the department 
or squad. 

(2) An entity offering workers’ compensation insurance shall offer cover- 
age for members of rescue squads on similar terms and conditions as 
coverage available to full-time paid firefighters or emergency medical 
services personnel. 

(b)(1) All insurance carriers provided for by this section shall be subject to 

a tax of four percent (4%) on premiums collected for workers’ compensation 

insurance, and a surcharge of four tenths of one percent (0.4%) of the 

premiums, the surcharge to be earmarked for the administration of the 

Tennessee Occupational Safety and Health Act, compiled in chapter 3 of this 

title, and this shall be in lieu of any other tax on premiums for the writing 

of the business of workers’ compensation insurance now provided for by law. 

(2) The surcharge of four tenths of one percent (0.4%) on the tax on 
workers’ compensation insurance premiums levied by this section shall not 
apply to any employer who employs ten (10) or fewer employees unless the 
employer is in the business of construction or manufacturing. 

(c) Of the funds collected pursuant to subsection (b), a sum sufficient shall 
be allocated from and equal to an amount not greater than fifty percent (50%) 
of the revenues derived from the premium tax levied pursuant to this section, 
and shall be paid into the second injury fund created in § 50-6-208, to provide 
payments for the benefits provided in § 50-6-208. 


History. 1988, ch. 707, §§ 1, 2; 1995, ch. 449, § 1; 1997, 
Acts 1919, ch. 123, § 40; 1923, ch. 84, § 4; ch. 533, § 51; 2013, ch. 210, § 1. 

Shan. Supp., § 3608a190; Code 1932, § 6894; Code Commission Notes. Former subsec- 

C. Supp. 1950, § 6894; impl. am. Acts 1980, ch. tion (d), concerning the transfer of funds ear- 

534, § 1; Acts 1981, ch. 396, §§ 3, 4; T.C.A. marked for the administration of the Tennessee 

(orig. ed.), § 50-1201; Acts 1985, ch. 393, § 17; Occupational Safety and Health Act to the 
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general fund, was deleted as obsolete by the 
code commission in 2005. 


Cross-References. 

Business corporations, service on corpora- 
tion, § 48-15-104. 

Inapplicability of part to claims filed against 
state, § 9-8-3077. 

Premium tax on insurers, § 56-4-206. 


Section to Section References. 

This part is referred to in §§ 4-3-1016, 48-15- 
104, 48-208-104, 48-249-112, 50-9-104, 61-2- 
105. 
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This section is referred to in §§ 50-6-208, 
56-5-314. 


Law Reviews. 

The Exclusiveness of an Employee’s Workers’ 
Compensation Remedy Against His Employer 
(Joseph H. King, Jr.), 55 Tenn. L. Rev. 405 
(1988). 


Attorney General Opinions. 
Applicability to county-sponsored community 
programs’ volunteers, OAG 90-45 (3/28/90). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Funding of Second Injury Fund. 

. Employer Operation under Statutes of Two 
States — Contribution between Insur- 
ers. 

4. Group Insurance Not Intended as Compen- 

sation Insurance — Suit against Insurer. 

5. Injuries Covered. 


ON re 


1. Constitutionality. 

Constitutional prohibition against act con- 
taining two subjects is not contravened because 
both the compensation act and its title provided 
a system of workers’ compensation and also a 
system of liability or accident insurance. Scott 
v. Nashville Bridge Co., 143 Tenn. 86, 223 S.W. 
844, 1919 Tenn. LEXIS 27 (1919). 


2. Funding of Second Injury Fund. 

Statutes providing for funding of the second 
injury fund did not guarantee to eligible claim- 
ants that the fund would not be underfunded. 
Brock v. McWherter, 94 F.3d 242, 1996 FED 
App. 286P, 1996 U.S. App. LEXIS 22386 (6th 
Cir. Tenn. 1996). 


3. Employer Operation under Statutes of 
Two States — Contribution between 
Insurers. 

Although an Illinois resident who was em- 
ployed by an Illinois corporation which had 
qualified under the workers’ compensation 
statutes of both Tennessee and IIlinois and who 
was injured while working in Tennessee could 
have recovered under the statutes of either 
state, the insurance carrier who paid an award 
made under the Illinois statute was not entitled 
to contribution from the company insuring 


claims under the Tennessee statute, as the 
obligations of the two insurers were essentially 
different due to diverse provisions of the stat- 
utes of the two states and the parties were not 
in aequali jure. United States Casualty Co. v. 
Standard Acc. Ins. Co., 175 Tenn. 559, 136 
S.W.2d 504, 1939 Tenn. LEXIS 75, 126 A.L.R. 
876 (1940). 


4. Group Insurance Not Intended as Com- 
pensation Insurance — Suit against 
Insurer. 

Where an insurance company issued to a coal 
mining company a policy designated as an 
“employer’s group liability policy,” insuring the 
mining company against accidental bodily inju- 
ries suffered by its employees, which contract 
did not comply, and was not intended to comply, 
with the requirements of the Workers’ Compen- 
sation Law, and on injury of an employee of the 
insured the insurer paid the amount due under 
the policy to the insured, which converted the 
money to its own use, the insurer could not be 
held liable to the employee for the amount due 
under the act. McKinney v. Fidelity Coal Min- 
ing Co., 169 Tenn. 331, 87 S.W.2d 1004, 1935 
Tenn. LEXIS 49 (1935). 


5. Injuries Covered. 

Workers’ compensation insurer takes em- 
ployee as he finds him and is liable for disabil- 
ity resulting from injury sustained by employee 
arising out of his employment even though it 
aggravates a previous condition existing at the 
time the insurer commenced coverage and re- 
sults in disability greater than otherwise would 
have been the case. Newport v. Webb, 223 Tenn. 
445, 446 S.W.2d 683, 1969 Tenn. LEXIS 430 
(1969). 


50-6-402. Classification of risks and premiums — Filing — Approval. 
[Applicable to injuries occurring both prior to and on and 


after July 1, 2014.] 


(a) In determining classifications of risks and premiums relating to the 
classification, the insurer may include allowances of any character made to any 


555 WORKERS’ COMPENSATION LAW 50-6-402 
employee, only when the allowances are in lieu of wages, and are specified as 
part of the wage contract. 

(b) Before approving any workers’ compensation loss cost filing made by the 
designated rate service organization pursuant to this part or title 56, the 
commissioner of commerce and insurance shall consult with the advisory 
council on workers’ compensation concerning the filing. The council shall have 
sixty (60) days to provide written comment on the filing. The council shall meet 
to provide the comment. The commissioner of commerce and insurance shall 
approve, disapprove or modify the filing within ninety (90) days of receiving 
the filing. If the commissioner of commerce and insurance modifies the filing, 
the modification shall be within the range established by the recommendation 
of the rate service organization in its filing and the recommendation of the 
advisory council on workers’ compensation. In instances when the commis- 
sioner of commerce and insurance modifies the filing, the rate service organi- 
zation shall develop a plan that reflects the commissioner’s modification, 
unless the organization appeals the modification pursuant to § 56-5-308. The 
commissioner shall report the action taken on the filing to the commerce and 
labor committee of the senate, and the consumer and human resources 
committee of the house of representatives and to the speakers of the senate 
and the house of representatives. 

(c) Prior to the commissioner of commerce and insurance establishing the 
multiplier to be applied to the assigned risk plan, as provided in § 56-5-314(c), 
the commissioner shall provide notice of the intended action, including 
supporting rationale for the action, to the advisory council on workers’ 
compensation. The council may, within fifteen (15) days of receipt of the notice, 
provide written comment and recommendation to the commissioner related to 
the intended action. After the fifteen-day period has expired, the commissioner 
shall establish the multiplier, by order, as provided in § 56-5-314(c). 

(d) The commissioner of commerce and insurance shall report quarterly to 
the advisory council on workers’ compensation concerning all workers’ com- 
pensation filings made by the designated rate service organization received by 
the department of commerce and insurance that were not referred to the 
council as set out in subsection (b) since the last report. 


History. 

Acts 1919, ch. 123, § 40; 1923, ch. 84, § 4; 
Shan. Supp., § 3608a190; Code 1932, § 6894; 
C. Supp. 1950, § 6894; impl. am. Acts 1971, ch. 
137, § 2; Acts 1972, ch. 456, § 1; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1202; 
Acts 1996, ch. 944, §§ 32, 33; 1998, ch. 1024, 
§ 15; 2001, ch. 192, § 2; 2008, ch. 359, §§ 5, 6; 
2011, ch. 410, § 10(d); 2013, ch. 236, § 31. 


Compiler’s Notes. 

Acts 1996, ch. 944, § 43(a), as amended by 
Acts 2001, ch. 192, § 2(a), provided that 
§§ 31-42 of the act are repealed, effective July 
1, 2007, and that the affected sections of titles 
50 and 56 shall be revived and reenacted in 
their prior versions on that date. Acts 2007, ch. 
359, §§ 1 and 2 provided that the provisions of 


Acts 1996, ch. 944, § 43(a) and Acts 2001, ch. 
192, § 2(a) are deleted effective June 5, 2007. 

Acts 1996, ch. 944, which amended this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Cross-References. 
Tax on self-insurers, § 56-4-207. 


Section to Section References. 
This section is referred to in §§ 56-5-306, 
56-5-308. 
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50-6-403. [Repealed.] 


Compiler’s Notes. T.C.A. (orig. ed.), § 50-1203), concerning an- 

Former § 50-6-403 (Acts 1919, ch. 123, § 40; nual statements and reports, was repealed by 
1923, ch. 84, § 4; Shan. Supp., § 3608a190; Acts 1983, ch. 66, § 21. For present provisions, 
Code 1932, § 6894; C. Supp. 1950, § 6894; see §§ 56-5-306 and 56-5-313. 


50-6-404. Bond or certificate. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


(a)(1) Every insurance company doing a workers’ compensation business in 
this state shall furnish a bond running to the state in the sum of fifty 
thousand dollars ($50,000) with some surety company authorized to transact 
business in this state as surety, in the form approved by the commissioner of 
commerce and insurance, conditioned for the payment of compensation 
losses on policies issued by the company upon risks located in the state. 

(2) Suit may be brought upon the bond by the division of workers’ 
compensation for the use and benefit of any party or parties at interest. 

(3) The annual license of the company shall not be issued or renewed until 
it has filed with the commissioner of commerce and insurance a bond as 
required in subdivision (a)(1). 

(4) In lieu of the bond, a deposit of the same amount may be made with the 
state treasurer in the form of other security satisfactory to the commissioner 
of commerce and insurance. 

(b) The commissioner may, in the commissioner’s discretion, accept, in lieu 
of the bond required in subdivision (a)(1), a certificate from the commissioner 
of insurance or other corresponding official of the state in which the insurance 
company is organized and domiciled, that the company has on deposit in such 
state the sum of not less than one hundred thousand dollars ($100,000) in cash, 
or its equivalent, which deposit is for the protection of all of its policyholders, 
ratably. 


History. Compiler’s Notes. 
Acts 1933, ch. 158, § 1; C. Supp. 1950, The provisions of the former first sentence of 


§ 6894; impl. am. Acts 1971, ch. 187, § 2;impl. this section were transferred to and incorpo- 
am. Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), rated into § 50-6-408. 
§ 50-1204. 


50-6-405. Compensation insurance or proof of financial ability re- 
quired — Self insurers — Payment of premiums — Excess 
catastrophe reinsurance coverage — Authority and duty 
of administrator. [Applicable to injuries occurring on and 
after July 1, 2014.] 


(a) Every employer under and affected by this chapter, shall: 

(1) Insure and keep insured the employer’s liability under this chapter in 
some person or persons, association, organization or corporation authorized 
to transact the business of workers’ compensation insurance in this state; or 

(2) Possess a valid certificate of authority from the commissioner of 
commerce and insurance by furnishing satisfactory proof of the employer’s 
financial ability to pay all claims that may arise against the employer under 
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this chapter and guarantee the payment of the claims in the amount and 
manner and when due as provided for in this chapter. 

(b)(1) If the employer elects to proceed under subdivision (a)(2), the com- 
missioner of commerce and insurance shall require the applicant to pay a 
nonrefundable application fee of five hundred dollars ($500) or in an amount 
the commissioner shall promulgate by rule. 

(2) The commissioner of commerce and insurance shall require the 
applicant to file and maintain with the department of commerce and 
insurance the following: 

(A)G) Security, in an amount to be determined by the commissioner of 
commerce and insurance, but not less than five hundred thousand 
dollars ($500,000), in any of the following forms, as specified herein: 
negotiable securities; a surety bond; a certificate of deposit; or a letter of 
credit; 

(ii) The security, or a contract between the self-insured employer, a 
depository institution and the commissioner of commerce and insurance 
evidencing the security held in the depository institution for purposes of 
compliance with this section, shall be held by the commissioner of 
commerce and insurance and shall be conditioned to run solely and 
directly for the benefit of the employees of the self-insured employer. 
Any legal actions to enforce the payment of the security being held for 
purposes of compliance with this section shall be brought by the 
commissioner of commerce and insurance for the benefit of the employ- 
ees of the self-insured employer; 

(iii) The security held pursuant to this section may be used for the 
payment of any and all fees or costs required to administer the 
disbursement of the proceeds to or for the benefit of the employees; 

(iv) The venue for any suit filed by the commissioner of commerce and 
insurance under this provision shall be in Davidson County. 

(v)(a) Any security held for purposes of compliance with this section 
shall be held for a minimum of ten (10) years after the self-insured 
employer is no longer self-insured and the self-insured employer shall 
maintain the fair market value of security on deposit at not less than 
five hundred thousand dollars ($500,000), unless otherwise approved 
by the commissioner of commerce and insurance or the commission- 
er’s designee; 

(b) Any employer that is no longer self-insured pursuant to this 
section as of December 31, 2004, shall not be subject to subdivision 
(b)(2)(A)(v)(a). 

(vi) All security, and contracts evidencing the security, filed with the 
commissioner of commerce and insurance shall be in a form substan- 
tively that has been previously approved by the commissioner of 
commerce and insurance. Any security that fails to meet any require- 
ment under this section shall not be considered for purposes of deter- 
mining a self-insurer’s compliance with any of the security maintenance 
requirements of this section; 

(vii) As used in this subdivision (b)(2)(A), “qualified United States 
financial institution” shall have the meaning assigned by § 56-2-209(a); 
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(viii) The commissioner of commerce and insurance may by rule 

establish requirements for securities posted pursuant to this subsection 
(b). These rules may also prescribe the various types and classes of 
securities that the commissioner of commerce and insurance will accept 
under this subsection (b); 
(B)G) Evidence of the employer’s financial ability to pay all claims that 
may arise against the employer in the form of an annual certified 
financial statement, including a statement of assets and liabilities and 
a statement of profit and loss, to be filed no later than the last day of the 
sixth month after the end of the employer’s immediately preceding fiscal 
year; 

(ii) The financial statement is to include a detailed accounting for 
reserves for losses outstanding incurred in connection with workers’ 
compensation self-insurance. The employer’s losses and adequacy of 
reserves shall be certified annually by an actuary qualified under rules 
established by the commissioner of commerce and insurance for the 
filing of statements by insurance companies. 

(3) Filings pursuant to this subsection (b) shall be kept confidential by the 
commissioner of commerce and insurance and shall not be construed to be a 
public record pursuant to title 10, chapter 7. 

(4) The commissioner of commerce and insurance may assess a civil 
penalty of one hundred dollars ($100) per day for each day any self-insured 
employer has failed to comply with any financial record filing requirement. 
The civil penalty assessed under this subdivision (b)(4) shall be cumulative 
and in addition to any other civil penalty or remedy available to the 
commissioner. No civil penalty shall be assessed against any political 
subdivision of the state. 

(5) The commissioner of commerce and insurance shall take into account 
all available information when making the determination as to both the 
adequacy of all security deposits, letters of credit, negotiable securities or 
bonds held by the commissioner and whether an employer has the ability to 
pay all claims that may arise. 

(6) No employer shall self-insure its workers’ compensation liabilities 
without a certificate of authority issued by the commissioner of commerce 
and insurance. It shall be unlawful for any employer to self-insure its 
liabilities for workers’ compensation without first obtaining a duly issued 
certificate of authority from the commissioner of commerce and insurance. 
Whenever an employer has complied with subdivisions (a)(2) and (b)(2)(A) 
and (B), the commissioner of commerce and insurance, or the commissioner’s 
designee, may issue to the employer a certificate of authority allowing the 
employer to self-insure under this section. Notice of this authorization shall 
be sent to the administrator of the division of workers’ compensation. 

(7) Upon failure by an authorized self-insured employer to furnish the 
commissioner of commerce and insurance the requirements delineated in 
subdivisions (a)(2) and (b)(2)(A) and (B), the commissioner may, after giving 
written notice and an opportunity for a hearing to the affected party or 
parties within thirty (30) days, suspend or revoke the certificate authorizing 
the employer to self-insure granted under this section. The commissioner 
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may, without prior notice and if it appears in the commissioner’s discretion 
that the continuation of the certificate would be clearly hazardous to the 
employees of the self-insurer or to the public generally, summarily suspend 
an authorized self-insurer’s certificate before a hearing is commenced and in 
that event shall immediately notify the self-insurer, and the notice shall 
include a statement to the effect that the commissioner’s action is subject to 
review. All hearings conducted under this section shall comply with the 
contested case provisions of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(8) Any hearing under this section shall be requested in writing by the 
self-insured employer within fifteen (15) days of receiving written notifica- 
tion from the commissioner of commerce and insurance or the commission- 
ers designee. In any proceeding in which the self-insured employer’s 
certificate of authority is suspended or revoked, the self-insured employer 
shall pay all costs associated with the proceeding. The commissioner may 
serve a notice, order, petition or complaint in any action arising under this 
section by certified mail to the self-insured employer at the address of record 
in the files of the department. Notwithstanding any law to the contrary, 
service in the manner set forth in this subdivision (b)(8), shall be deemed to 
constitute actual service on the self-insured employer. 

(9) The commissioner of commerce and insurance or the commissioner’s 
designee shall immediately notify the administrator of the division of 
workers’ compensation of any decision to suspend or revoke a certificate 
authorizing an employer to self-insure. 

(10) The commissioner of commerce and insurance or the commissioner’s 
designee has the authority to examine and investigate any self-insured 
employer whenever the commissioner deems it prudent to do so. The 
purposes and scope of the examinations and the commissioner’s powers shall 
be set forth in title 56, chapter 1, part 4, pertaining to examinations of 
insurance companies. 

(11) The commissioner of commerce and insurance may promulgate rules 
and regulations, including emergency rules and regulations, necessary for 
the administration of this section and shall conduct all rulemaking in 
accordance with the Uniform Administrative Procedures Act. 

(c)(1) With the permission of a trade or professional association board of 
directors, ten (10) or more employers of the same group may enter into 
agreements to pool their liabilities under this chapter for the purpose of 
qualifying as self-insurers. The trade or professional association shall have 
been in active existence in Tennessee for at least five (5) years and the 
association shall: 
(A) Have a constitution or bylaws; 
(B) Have members that support the association by regular payment of 
dues on an annual, semiannual, quarterly or monthly basis; and 
(C) Be created in good faith for purposes other than that of creating 
workers’ compensation self-insurer pools. The commissioner of commerce 
and insurance has the authority to promulgate rules and regulations 
deemed necessary to provide for the solvency, administration and enforce- 
ment of the pooling agreements. To the extent deemed necessary by the 
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commissioner of commerce and insurance, each employer member of the 

approved group shall be classified as a self-insurer as otherwise provided 

in this chapter. 

(2) Notwithstanding any other law or rule to the contrary, funds not 
needed for current obligations may be invested by the board of trustees in 
Tennessee securities as defined in § 56-4-210(a). The board of trustees of 
each workers’ compensation pool shall adopt an investment policy. The 
policy shall address credit, quality of investments, maximum maturity of 
investments and other matters the board deems appropriate. Real estate 
investments must be undertaken with the approval of the commissioner of 
commerce and insurance. 

(3)(A) Each group of employers qualifying as self-insurers pursuant to 
this subsection (c) shall submit to the commissioner of commerce and 
insurance a statement of financial condition audited by an independent 
certified public accountant on or before the last day of the sixth month 
following the end of the group’s fiscal year. A thirty-day extension of the 
financial statement filing requirement shall be granted by the commis- 
sioner upon receipt of a request, via certified mail, by a group. The request 
shall be submitted to the commissioner not less than thirty (30) days prior 
to the date the financial statement is due to be filed. 

(B) Notwithstanding subdivision (c)(3)(A), a qualified self-insured trust 

that has entered into a self-insurance loss portfolio transfer agreement 
approved by the commissioner of commerce and insurance with an insurer 
licensed in this state pursuant to which all of the liabilities and obligations 
pooled by the group of employers of the self-insured trust for their workers’ 
compensation and employers’ liability losses, including all existing and 
incurred but not reported claims, is not required to annually submit a 
statement of financial condition audited by an independent certified public 
accountant; provided, that the commissioner of commerce and insurance 
has granted a request filed by the self-insured trust for exemption from the 
annual submission of an audited statement of financial condition. 
(4)(A) At the request of a group of employers qualifying as self-insurers 
pursuant to this subsection (c), the commissioner of commerce and 
insurance, in the commissioner’s sole discretion, may grant additional 
thirty-day extensions to the financial statement filing requirements for 
acts of God, public enemies, fire, flood, storms or similar events constitut- 
ing force majeure that cause the group to require more time to meet the 
filing requirements. 

(B) The commissioner of commerce and insurance, after notice and an 
opportunity for a hearing, may revoke the certificate of approval of a group 
of employers qualifying as self-insurers pursuant to this subsection (c) if 
the group fails to comply with this subsection (c) or any rules promulgated 
under this subsection (c). In addition to or in lieu of revoking a certificate 
of approval, the commissioner may assess a civil penalty of one hundred 
dollars ($100) per day for failure to timely meet the filing requirements set 
forth in this subsection (c). All hearings under this subsection (c) shall be 
conducted pursuant to the Uniform Administrative Procedures Act. 

(C) Financial statements filed pursuant to this subsection (c), indi- 
vidual member financial statements, work papers, notes, internal docu- 
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ments generated by the department of commerce and insurance or any 
other information obtained by or disclosed to the commissioner of com- 
merce and insurance pursuant to this chapter or any regulations promul- 
gated under this chapter, shall be confidential and shall not be disclosed to 
the public. This provision, however, shall not apply to the examination 
report prepared by the commissioner of commerce and insurance, nor to 
any rebuttal to the examination reports submitted by or on behalf of the 

group examined. However, nothing contained in this subdivision (c)(4)(C) 

shall be construed as prohibiting the commissioner of commerce and 

insurance from disclosing the information listed in this subdivision 

(c)(4)(C), or any matters relating to that information, to state agencies of 

this or any other state, or to law enforcement officials of this or any other 

state or agency of the federal government at any time. 

(D) Upon receipt of a request from any approved authorized agent of a 
group of employers qualifying as self-insurers pursuant to this subsection 
(c), the group shall provide a copy of the annual statement of financial 
condition. The agent, however, shall not further disseminate the informa- 
tion except for purposes of obtaining errors and omission insurance or in 
the exercise of due diligence of the agent on behalf of the agent’s client 
seeking admission to the group. Further, any individual or entity obtain- 
ing a copy of the statement shall hold the information confidential and 
shall not share or disclose the information to any other individual or 
entity. 

(5) All groups pooling their liabilities pursuant to this subsection (c) shall 
pay premium tax and surcharges at the rates set forth in § 56-4-206. Each 
group’s premium tax and surcharge payments shall be due on or before the 
last day of the sixth month following the end of the group’s fiscal year. Any 
group failing to timely pay the taxes and surcharges shall be subject to the 
penalties and sanctions set forth in § 56-4-216. 

(6) The sponsoring trade association may determine whether or not the 
pool shall remain in existence, subject to the approval of the commissioner. 

(7) The pool shall provide to the sponsoring trade association all informa- 
tion requested by the association, other than a member’s financial 
information. 

(8) The sponsoring association shall not be liable or responsible for any 
act or omission of the pool. 

(9) The commissioner of commerce and insurance has the authority to 
promulgate rules and regulations that would provide for civil penalties for 
violations of this subsection (c) or rules promulgated under this subsection 
(c). 

(d)(1) It is an offense for any employer whose employee is entitled to the 
benefits of this chapter: 

(A) To require such employee to pay any portion of the insurance 
premium paid by the employer; or 

(B) To deduct any portion of such premium from the wages or salary of 
such employee. 

(2) A violation of subdivision (d)(1) is a Class C misdemeanor. 

(3)(A) In addition to any criminal penalty assessed for a violation of 

subdivision (d)(1), the administrator of the division of workers’ compen- 
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sation is authorized to impose a civil penalty of up to an amount equal to 

the amount of premiums deducted from such employee’s wages or salary. 

(B) If a civil penalty is assessed pursuant to subdivision (d)(3)(A), the 

administrator of the division of workers’ compensation shall assess the 
penalty in a specific dollar amount to be paid directly to the employee. 

(e) If at any time the commissioner of commerce and insurance deems the 

security or bond inadequate or unsafe, the commissioner shall require ad- 


equate bond or security. 


(f) The commissioner of commerce and insurance may require the employer 
to secure excess catastrophe reinsurance coverage. 

(g) This part shall not apply to policies of insurance against loss from 
explosions of boilers or flywheels or other similar single catastrophe hazards. 

(h) The commissioner of commerce and insurance may issue rules, regula- 
tions and orders necessary to properly administer the deposits, bonds and 
financial evidence as required in this part. 

(i) It is the duty of the commissioner of commerce and insurance and the 
administrator of the division of workers’ compensation to interchange infor- 
mation as to matters of mutual interest under this chapter. 


History. 

Acts 1919, ch. 123, § 41; impl. am. Acts 1923, 
ch. 7, §§ 2, 50; Shan. Supp., § 3608a191; mod. 
Code 1932, § 6895; Acts 1941, ch. 90, § 11; 
mod. C. Supp. 1950, § 6895; impl. am. Acts 
1971; ch. 137, § 1; Acts ‘1973, ch*3795-§ 11; 
1978, ch. 759, § 1; impl. am. Acts 1980, ch. 534, 
§ 1; Acts 1980, ch. 457, §§ 1, 2; T.C.A. (orig. 
ed.), § 50-1205; Acts 1985, ch. 381, § 1; 1989, 
ch. 591, § 1138; 1993, ch. 224, § 1; 1995, ch. 142, 
§ 1; 1997, ch. 533, § 50; 1999, ch. 520, § 41; 
2000, ch. 852, § 15; 2002, ch. 544, §§ 1, 2; 2003, 
ch. 359, §§ 7-9, 18; 2004, ch. 962, §§ 34-37, 47; 
2005, ch. 390, §§ 9-12; 2006, ch. 954, §§ 1, 2; 
2008, ch. 841, § 1; 2009, ch. 217, § 1; 2009, ch. 
373, §§ 1, 2; 2009, ch. 566, § 12; 2010, ch. 1149, 
87: 20 LBs chi 28 2s6 ol 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of this 
act. If a workers’ compensation policy is subject 
to renewal during the fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of this act shall routinely be 
reflected in future filings through the advisory 


prospective loss cost filing system, pursuant to 
8§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 

Acts 2009, ch. 566, § 12 provided that the 
Tennessee code commission is directed to 
change all references to public necessity rules, 
wherever such references appear in this code, 
to emergency rules, as sections are amended 
and volumes are replaced. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act shall not be construed to be 
an appropriation of funds and no funds shall be 
obligated or expended pursuant to the act un- 
less such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which amended (d). All 
such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


Amendments. 
The 2013 amendment, effective July 1, 2014, 
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substituted “administrator of the division of Effective Dates. 

workers’ compensation” for “commissioner of Acts 20138, ch. 282, § 10. July 1, 2014. 

labor and workforce development” in the last 

sentence of (b)(3), (b)(6), and (i), and substi- Section to Section References. 

tuted “administrator of the division of workers’ This section is referred to in §§ 4-3-1405, 
compensation” for “commissioner” in (d)(3)(A)  18-7-117, 13-7-211, 50-6-215, 50-6-406. 

and (B). 


50-6-405. Compensation insurance or proof of financial ability required — Self insurers — 
Payment of premiums — Excess catastrophe reinsurance coverage — 
Authority and duty of commissioner. [Applicable to injuries occurring prior 
to July 1, 2014.] 


(a) Every employer under and affected by this chapter, shall: 

(1) Insure and keep insured the employer's liability under this chapter in some person or 
persons, association, organization or corporation authorized to transact the business of workers’ 
compensation insurance in this state; or 

(2) Possess a valid certificate of authority from the commissioner of commerce and insurance 
by furnishing satisfactory proof of the employer's financial ability to pay all claims that may arise 
against the employer under this chapter and guarantee the payment of the claims in the amount 
and manner and when due as provided for in this chapter. 

(b)(1) If the employer elects to proceed under subdivision (a)(2), the commissioner of commerce 
and insurance shall require the applicant to pay a nonrefundable application fee of five hundred 
dollars ($500) or in an amount the commissioner shall promulgate by rule. 

(2) The commissioner of commerce and insurance shall require the applicant to file and 
maintain with the department of commerce and insurance the following: 

(A)(i) Security, in an amount to be determined by the commissioner of commerce and 
insurance, but not less than five hundred thousand dollars ($500,000), in any of the 
following forms, as specified herein: negotiable securities; a surety bond; a certificate of 
deposit; or a letter of credit; 

(ii) The security, or a contract between the self-insured employer, a depository 
institution and the commissioner of commerce and insurance evidencing the security held 
in the depository institution for purposes of compliance with this section, shall be held by 
the commissioner of commerce and insurance and shall be conditioned to run solely and 
directly for the benefit of the employees of the self-insured employer. Any legal actions to 
enforce the payment of the security being held for purposes of compliance with this section 
shall be brought by the commissioner of commerce and insurance for the benefit of the 
employees of the self-insured employer; 

(iii) The security held pursuant to this section may be used for the payment of any and 
all fees or costs required to administer the disbursement of the proceeds to or for the 
benefit of the employees. 

(iv) The venue for any suit filed by the commissioner of commerce and insurance under 
this provision shall be in Davidson County. 

(v)(a) Any security held for purposes of compliance with this section shall be held for 

a minimum of ten (10) years after the self-insured employer is no longer self-insured and 

the self-insured employer shall maintain the fair market value of security on deposit at 

not less than five hundred thousand dollars ($500,000), unless otherwise approved by 
the commissioner of commerce and insurance or the commissioner's designee; 
(b) Any employer that is no longer self-insured pursuant to this section as of 

December 31, 2004, shall not be subject to subdivision (b)(2)(A)(v)(a); 
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(vi) All security, and contracts evidencing the security, filed with the commissioner of 
commerce and insurance shall be in a form substantively that has been previously 
approved by the commissioner of commerce and insurance. Any security that fails to meet 
any requirement under this section shall not be considered for purposes of determining a 
self-insurer’s compliance with any of the security maintenance requirements of this section; 

(vii) As used in this subdivision (b)(2)(A), “qualified United States financial institution” 
shall have the meaning assigned by § 56-2-209(a). 

(viii) The commissioner of commerce and insurance may by rule establish requirements 
for securities posted pursuant to this subsection (b). These rules may also prescribe the 
various types and classes of securities that the commissioner of commerce and insurance 
will accept under this subsection (b). 

(B)(i) Evidence of the employer's financial ability to pay all claims that may arise against 
the employer in the form of an annual certified financial statement, including a statement 
of assets and liabilities and a statement of profit and loss, to be filed no later than the last 
day of the sixth month after the end of the employer's immediately preceding fiscal year; 

(ii) The financial statement is to include a detailed accounting for reserves for losses 
outstanding incurred in connection with workers’ compensation self-insurance. The 
employer's losses and adequacy of reserves shall be certified annually by an actuary 
qualified under rules established by the commissioner of commerce and insurance for the 
filing of statements by insurance companies. 

(3) Filings pursuant to this subsection (b) shall be kept confidential by the commissioner of 
commerce and insurance and shall not be construed to be a public record pursuant to title 10, 
chapter 7. 

(4) The commissioner of commerce and insurance may assess a civil penalty of one hundred 
dollars ($100) per day for each day any self-insured employer has failed to comply with any 
financial record filing requirement. The civil penalty assessed under this subdivision (b)(4) shall 
be cumulative and in addition to any other civil penalty or remedy available to the commissioner. 
No civil penalty shall be assessed against any political subdivision of the state. 

(5) The commissioner of commerce and insurance shall take into account all available 
information when making the determination as to both the adequacy of all security deposits, 
letters of credit, negotiable securities or bonds held by the commissioner and whether an 
employer has the ability to pay all claims that may arise. 

(6) No employer shall self-insure its workers’ compensation liabilities without a certificate of 
authority issued by the commissioner of commerce and insurance. It shall be unlawful for any 
employer to self-insure its liabilities for workers’ compensation without first obtaining a duly 
issued certificate of authority from the commissioner of commerce and insurance. Whenever an 
employer has complied with subdivisions (a)(2) and (b)(2)(A) and (B), the commissioner of 
commerce and insurance, or the commissioner's designee, may issue to the employer a 
certificate of authority allowing the employer to self-insure under this section. Notice of this 
authorization shall be sent to the commissioner of labor and workforce development. 

(7) Upon failure by an authorized self-insured employer to furnish the commissioner of 
commerce and insurance the requirements delineated in subdivisions (a)(2) and (b)(2)(A) and 
(B), the commissioner may, after giving written notice and an opportunity for a hearing to the 
affected party or parties within thirty (30) days, suspend or revoke the certificate authorizing the 
employer to self-insure granted under this section. The commissioner may, without prior notice 
and if it appears in the commissioner's discretion that the continuation of the certificate would 
be clearly hazardous to the employees of the self-insurer or to the public generally, summarily 
suspend an authorized self-insurer’s certificate before a hearing is commenced and in that event 
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shall immediately notify the self-insurer, and the notice shall include a statement to the effect that 
the commissioner's action is subject to review. All hearings conducted under this section shall 
comply with the contested case provisions of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(8) Any hearing under this section shall be requested in writing by the self-insured employer 
within fifteen (15) days of receiving written notification from the commissioner of commerce and 
insurance or the commissioners designee. In any proceeding in which the self-insured 
employer's certificate of authority is suspended or revoked, the self-insured employer shall pay 
all costs associated with the proceeding. The commissioner may serve a notice, order, petition 
or complaint in any action arising under this section by certified mail to the self-insured employer 
at the address of record in the files of the department. Notwithstanding any law to the contrary, 
service in the manner set forth in this subdivision (b)(8), shall be deemed to constitute actual 
service on the self-insured employer. 

(9) The commissioner of commerce and insurance or the commissioner's designee shall 
immediately notify the commissioner of labor and workforce development of any decision to 
suspend or revoke a certificate authorizing an employer to self-insure. 

(10) The commissioner of commerce and insurance or the commissioner's designee has the 
authority to examine and investigate any self-insured employer whenever the commissioner 
deems it prudent to do so. The purposes and scope of the examinations and the commissioner’s 
powers shall be set forth in title 56, chapter 1, part 4, pertaining to examinations of insurance 
companies. 

(11) The commissioner of commerce and insurance may promulgate rules and regulations, 
including emergency rules and regulations, necessary for the administration of this section and 
shall conduct all rulemaking in accordance with the Uniform Administrative Procedures Act. 
(c)(1) With the permission of a trade or professional association board of directors, ten (10) or 
more employers of the same group may enter into agreements to pool their liabilities under this 
chapter for the purpose of qualifying as self-insurers. The trade or professional association shall 
have been in active existence in Tennessee for at least five (5) years and the association shall: 

(A) Have a constitution or bylaws; 

(B) Have members that support the association by regular payment of dues on an annual, 
semiannual, quarterly or monthly basis; and 

(C) Be created in good faith for purposes other than that of creating workers’ 
compensation self-insurer pools. The commissioner of commerce and insurance has the 
authority to promulgate rules and regulations deemed necessary to provide for the solvency, 
administration and enforcement of the pooling agreements. To the extent deemed necessary 
by the commissioner of commerce and insurance, each employer member of the approved 
group shall be classified as a self-insurer as otherwise provided in this chapter. 

(2) Notwithstanding any other law or rule to the contrary, funds not needed for current 
obligations may be invested by the board of trustees in Tennessee securities as defined in 
§ 56-4-210(a). The board of trustees of each workers’ compensation pool shall adopt an 
investment policy. The policy shall address credit, quality of investments, maximum maturity of 
investments and other matters the board deems appropriate. Real estate investments must be 
undertaken with the approval of the commissioner of commerce and insurance. 

(3)(A) Each group of employers qualifying as self-insurers pursuant to this subsection (c) 

shall submit to the commissioner of commerce and insurance a statement of financial 

condition audited by an independent certified public accountant on or before the last day of 
the sixth month following the end of the group’s fiscal year. A thirty-day extension of the 
financial statement filing requirement shall be granted by the commissioner upon receipt of 
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a request, via certified mail, by a group. The request shall be submitted to the commissioner 

not less than thirty (30) days prior to the date the financial statement is due to be filed. 

(B) Notwithstanding subdivision (c)(3)(A), a qualified self-insured trust that has entered 
into a self-insurance loss portfolio transfer agreement approved by the commissioner of 
commerce and insurance with an insurer licensed in this state pursuant to which all of the 
liabilities and obligations pooled by the group of employers of the self-insured trust for their 
workers’ compensation and employers’ liability losses, including all existing and incurred but 
not reported claims, is not required to annually submit a statement of financial condition 
audited by an independent certified public accountant; provided, that the commissioner of 
commerce and insurance has granted a request filed by the self-insured trust for exemption 
from the annual submission of an audited statement of financial condition. 

(4)(A) At the request of a group of employers qualifying as self-insurers pursuant to this 

subsection (c), the commissioner of commerce and insurance, in the commissioner's sole 

discretion, may grant additional thirty-day extensions to the financial statement filing 
requirements for acts of God, public enemies, fire, flood, storms or similar events constituting 
force majeure that cause the group to require more time to meet the filing requirements; 

(B) The commissioner of commerce and insurance, after notice and an opportunity for a 
hearing, may revoke the certificate of approval of a group of employers qualifying as 
self-insurers pursuant to this subsection (c) if the group fails to comply with this subsection 
(c) or any rules promulgated under this subsection (c). In addition to or in lieu of revoking a 
certificate of approval, the commissioner may assess a civil penalty of one hundred dollars 
($100) per day for failure to timely meet the filing requirements set forth in this subsection (c). 
All hearings under this subsection (c) shall be conducted pursuant to the Uniform 
Administrative Procedures Act. 

(C) Financial statements filed pursuant to this subsection (c), individual member financial 
statements, work papers, notes, internal documents generated by the department of 
commerce and insurance or any other information obtained by or disclosed to the 
commissioner of commerce and insurance pursuant to this chapter or any regulations 
promulgated under this chapter, shall be confidential and shall not be disclosed to the public. 
This provision, however, shall not apply to the examination report prepared by the 
commissioner of commerce and insurance, nor to any rebuttal to the examination reports 
submitted by or on behalf of the group examined. However, nothing contained in this 
Subdivision (c)(4)(C) shall be construed as prohibiting the commissioner of commerce and 
insurance from disclosing the information listed in this subdivision (c)(4)(C), or any matters 
relating to that information, to state agencies of this or any other state, or to law enforcement 
Officials of this or any other state or agency of the federal government at any time; 

(D) Upon receipt of a request from any approved authorized agent of a group of employers 
qualifying as self-insurers pursuant to this subsection (c), the group shall provide a copy of 
the annual statement of financial condition. The agent, however, shall not further disseminate 
the information except for purposes of obtaining errors and omission insurance or in the 
exercise of due diligence of the agent on behalf of the agent’s client seeking admission to the 
group. Further, any individual or entity obtaining a copy of the statement shall hold the 
information confidential and shall not share or disclose the information to any other individual 
or entity. 

(5) All groups pooling their liabilities pursuant to this subsection (c) shall pay premium tax and 
surcharges at the rates set forth in § 56-4-206. Each group’s premium tax and surcharge 
payments shall be due on or before the last day of the sixth month following the end of the 
group’s fiscal year. Any group failing to timely pay the taxes and surcharges shall be subject to 
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the penalties and sanctions set forth in § 56-4-216. 

(6) The sponsoring trade association may determine whether or not the pool shall remain in 
existence, subject to the approval of the commissioner. 

(7) The pool shall provide to the sponsoring trade association all information requested by the 
association, other than a member's financial information. 

(8) The sponsoring association shall not be liable or responsible for any act or omission of 


the pool. 


(9) The commissioner of commerce and insurance has the authority to promulgate rules and 
regulations that would provide for civil penalties for violations of this subsection (c) or rules 


promulgated under this subsection (c). 


(d)(1) It is an offense for any employer whose employee is entitled to the benefits of this 


chapter: 


(A) To require such employee to pay any portion of the insurance premium paid by the 


employer; or 


(B) To deduct any portion of such premium from the wages or salary of such employee. 
(2) A violation of subdivision (d)(1) is a Class C misdemeanor. 
(3)(A) In addition to any criminal penalty assessed for a violation of subdivision (d)(1), the 
commissioner is authorized to impose a civil penalty of up to an amount equal to the amount 
of premiums deducted from such employee’s wages or salary. 
(B) If a civil penalty is assessed pursuant to subdivision (d)(3)(A), the commissioner shall 
assess the penalty in a specific dollar amount to be paid directly to the employee. 
(e) If at any time the commissioner of commerce and insurance deems the security or bond 
inadequate or unsafe, the commissioner shall require adequate bond or security. 
(f) The commissioner of commerce and insurance may require the employer to secure excess 


catastrophe reinsurance coverage. 


(g) This part shall not apply to policies of insurance against loss from explosions of boilers or 
flywheels or other similar single catastrophe hazards. 

(h) The commissioner of commerce and insurance may issue rules, regulations and orders 
necessary to properly administer the deposits, bonds and financial evidence as required in this part. 

(i) Itis the duty of the commissioner of commerce and insurance and the commissioner of labor 
and workforce development to interchange information as to matters of mutual interest under this 


chapter. 


History. 

Acts 1919, ch. 123, § 41; impl. am. Acts 1923, ch. 7, 
§§ 2, 50; Shan. Supp., § 36084191; mod. Code 1932, 
§ 6895; Acts 1941, ch. 90, § 11; mod. C. Supp. 1950, 
§ 6895; impl. am. Acts 1971, ch. 137, § 1; Acts 1973, ch. 
379, § 11; 1978, ch. 759, § 1; impl. am. Acts 1980, ch. 534, 
§ 1; Acts 1980, ch. 457, §§ 1, 2; T.C.A. (orig. ed.), 
§ 50-1205; Acts 1985, ch. 381, § 1; 1989, ch. 591, § 113; 
1993, ch. 224, § 1; 1995, ch. 142, § 1; 1997, ch. 533, 
§ 50; 1999, ch. 520, § 41; 2000, ch. 852, § 15; 2002, ch. 
544, §§ 1, 2; 2003, ch. 359, §§ 7-9, 13; 2004, ch. 962, 
§§ 34-37, 47; 2005, ch. 390, §§ 9-12; 2006, ch. 954, §§ 1, 
2; 2008, ch. 841, § 1; 2009, ch. 217, § 1; 2009, ch. 373, 
§§ 1, 2; 2009, ch. 566, § 12; 2010, ch. 1149, § 7. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) The general 
assembly recognizes that significant cost savings will result 
from the implementation of this bill. It is in the best interest 
of the citizens of Tennessee that the cost savings be passed 
to the entities that have paid faithfully workers’ compensa- 


tion premiums in order to ensure the economic well-being of 
their employees. It is the intent and purpose of the general 
assembly that workers’ compensation premiums be ad- 
justed downward within fifteen (15) months of July 1, 2004, 
to reflect the cost savings resulting from the provisions of 
this act. If a workers’ compensation policy is subject to 
renewal during the fifteen (15) month period, adjustments to 
the policy may be made at that time. 

(b) It is the intent of the general assembly that the 
savings of this act shall routinely be reflected in future filings 
through the advisory prospective loss cost filing system, 
pursuant to §§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or affecting the 
procedures for filing and approval of rates set forth in title 
56, chapter 5. 

Acts 2009, ch. 566, § 12 provided that the Tennessee 
code commission is directed to change all references to 
public necessity rules, wherever such references appear in 
this code, to emergency rules, as sections are amended 
and volumes are replaced. 

Acts 2010, ch. 1149, § 17 provided that the provisions of 
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the act shall not be construed to be an appropriation of 
funds and no funds shall be obligated or expended pursuant 
to the act unless such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part that: 

(a) The secretary of state is authorized to promulgate 
rules and regulations to effectuate the purposes of the act, 
which amended (d). All such rules and regulations shall be 
promulgated in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5; provided, that 
the secretary of state shall permit: 

(1) Construction services providers not currently licensed 
by the board for licensing contractors, but who qualify for a 
construction services provider registration, to apply for a 
workers’ compensation exemption on or after January 1, 
2011; and 

(2) Construction services providers licensed by the board 
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for licensing contractors to apply for a workers’ compensa- 
tion exemption on or after February 1, 2011. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Inquisitorial powers of grand jury over violations, § 50- 
6-410. 
Penalty for Class C misdemeanor, § 40-35-111. 
Violation of this section as Class C misdemeanor, 
§ 50-6-410. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, §§ 5, 7. 


Law Reviews. 
Workmen’s Compensation in Tennessee: The Second 
Injury Fund, 6 Mem. St. U.L. Rev. 715 (1976). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 

2. Employer's Failure to Comply — Effect. 

3. Effect of Employer's Compliance. 

4. Election of Remedies. 

5. Waiver of Right to Sue at Law. 

6. Joint and Several Liability of Employer and Insurer. 
7. Joint Action Against Employer and Insurer. 

8. Liability of Insurer to Employer. 

9. Guarantor of Self-Insured. 

10. Pleadings. 

11. —Nature of Allegations. 

12. Evidence. 

13. —Admissibility of Insured’s Statements. 

14. Activities Required by Insurance as Compensable. 
15. Nature of Insurance. 

16. Injuries Covered. 

17. Termination of Insurance. 

18. Reduction in Work Force. 

19. Commissioner's Authority. 


1. Constitutionality. 

Constitutional requirement that act and title contain only 
one subject was not violated in that compensation act and 
title provided revenue for the state and compensation to 
employees by providing for fines after conviction upon 
violation of certain of its provisions and by appropriating 
from state revenues sums necessary to effectuate the 
purpose of the act. To withhold the revenue necessary 
would render the act a nullity. Scott v. Nashville Bridge Co., 
143 Tenn. 86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 


2. Employer’s Failure to Comply — Effect. 

Employer failing to comply with statute may be liable to 
injured employee for compensation under the compensation 
statute, or at law as if its provisions had been refused. 
Barbee v. Baker Car Co., 154 Tenn. 130, 289 S.W. 525, 
1926 Tenn. LEXIS 110 (1926). 

Employer, who has failed to comply with section, when 
sued at law, cannot rely upon the defenses of contributory 
negligence, the negligence of a fellow servant or assumed 
risk. Schroader v. Rural Educational Ass’n, 33 Tenn. App. 
36, 228 S.W.2d 491, 1950 Tenn. App. LEXIS 84 (Tenn. Ct. 
App. 1950). 


Directors and stockholders of corporation were not 
individually liable for payment of compensation to widow of 
employee killed in his employment because of failure of 
corporation to provide compensation coverage on the 
ground that judgment for compensation was in excess of 
capital stock, as no affirmative act of the stockholders 
created the debt since such debt arose as the result of an 
unforeseen accident. Kilgore v. Ake Coal Co., 182 Tenn. 
479, 187 S.W.2d 781, 1945 Tenn. LEXIS 243 (1945). 

Where an employer had not renewed his annual filing of 
evidence of compliance with the Workers’ Compensation 
Law at the time of employee’s death, employer was not 
subject to common-law liability under this section because 
the provision for election of remedy by employee only 
applies to initial compliance, not renewal compliance. 
House v. John Bouchard & Sons Co., 495 S.W.2d 541, 
1972 Tenn. App. LEXIS 302 (Tenn. Ct. App. 1972). 

Where an employer does not voluntarily comply with this 
section by posting a certificate of insurance or by meeting 
the requirements of a self-insured employer, such an 
employer who is subject to the Workers’ Compensation Law 
is liable for benefits to an employee injured in the course of 
his employment, and the employee has the option to 
proceed at common law or to seek workers’ compensation 
benefits. Thomas v. Transport Ins. Co., 532 $.W.2d 263, 
1976 Tenn. LEXIS 603 (Tenn. 1976). 


3. Effect of Employer’s Compliance. 

An employer who has filed proof of insurance with the 
division of workers’ compensation has acknowledged that 
he is subject to the Workers’ Compensation Law. Karstens 
v. Wheeler Millwork Cabinet & Supply Co., 614 S.W.2d 37, 
1981 Tenn. LEXIS 417 (Tenn. 1981). 


4. Election of Remedies. 

The institution of an action at law does not operate as a 
waiver to sue for compensation until the action at law has 
been prosecuted to final judgment, and likewise the insti- 
tution of a suit for compensation does not operate as a 
waiver of the right to sue at law until it is prosecuted to final 
judgment. Hudgins v. Nashville Bridge Co., 172 Tenn. 580, 
113 S.W.2d 738, 1937 Tenn. LEXIS 99 (1938). 

Minor who recovered against employer in suit for viola- 
tion of Child Labor Law was not entitled to recover 
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compensation from workers’ compensation insurer for injury 
arising out of and in course of such employment. Davis v. 
United States Fidelity & Guaranty Co., 206 Tenn. 683, 337 
$.W.2d 240, 1960 Tenn. LEXIS 419 (1960). 


5. Waiver of Right to Sue at Law. 

The claim of compensation under this section and 
§ 50-6-406, which will constitute a waiver of the right to sue 
at law, is a claim filed in a tribunal having jurisdiction to hear 
and determine it and not a mere request or demand upon 
the employer invoking no process of law for its enforce- 
ment. Shipley v. Wellwood Silk Throwing Mills, 164 Tenn. 
281, 47 S.W.2d 561, 1931 Tenn. LEXIS 33 (1932). 

The mere filing of the statutory notice by an employee, 
which is a prerequisite to a valid claim for compensation, 
cannot be given the effect of a waiver of the right to sue for 
damages under this section, a distinction between notice 
and claim being recognized by the Workers’ Compensation 
Law. Shipley v. Wellwood Silk Throwing Mills, 164 Tenn. 
281, 47 S.W.2d 561, 1931 Tenn. LEXIS 33 (1932). 

Where employee instituted a suit at law for injuries due 
to lead poisoning suffered while in defendant's employ and 
then instituted a suit for compensation under the compen- 
sation statute but did not prosecute the suit for compensa- 
tion to final judgment, the employee was not barred from 
proceeding with the action at law. Hudgins v. Nashville 
Bridge Co., 172 Tenn. 580, 113 S.W.2d 738, 1937 Tenn. 
LEXIS 99 (1938). 

“Voluntariness” of payments of workers’ compensation 
accepted by widow of deceased employee does not 
authorize the widow to accept workers’ compensation and 
at the same time maintain a suit against the employer for 
wrongful death. Mooney v. Stainless, Inc., 338 F.2d 127, 
1964 U.S. App. LEXIS 4741 (6th Cir. Tenn. 1964), cert. 
denied, 381 U.S. 925, 85 S. Ct. 1561, 14 L. Ed. 2d 684, 
1965 U.S. LEXIS 1173 (1965). 


6. Joint and Several Liability of Employer and Insurer. 

The employer and insurer are each principals jointly and 
severally liable to the employee, and if the insurer becomes 
insolvent the employer is liable for the unpaid balance due 
the employee. Collins v. Murray, 164 Tenn. 580, 51 S.W.2d 
834, 1931 Tenn. LEXIS 52 (1932). 


7. Joint Action Against Employer and Insurer. 

An employee's action under the Workers’ Compensation 
Law may be against the employer and the insurer jointly. 
American Mut. Liability Ins. Co. v. Patrick, 157 Tenn. 618, 11 
S.W.2d 872, 1928 Tenn. LEXIS 229 (1928); Douglas v. 
Sharp, 194 Tenn. 11, 249 S.W.2d 999, 1952 Tenn. LEXIS 
346 (1952). 


8. Liability of Insurer to Employer. 

Workers’ compensation insurer is liable in damages to 
employer for mismanaging claim which such insurer, under 
the contract of insurance, undertook to defend. Aycock 
Hosiery Mills v. Maryland Casualty Co., 157 Tenn. 559, 11 
S.W.2d 889, 1928 Tenn. LEXIS 221 (1928). 


9. Guarantor of Self-Insured. 

The guarantor of a self-insured employer's obligations is 
entitled to the same immunity as a workers’ compensation 
insurer. Malkiewicz v. R.R. Donnelley & Sons Co., 703 F. 
Supp. 49, 1989 U.S. Dist. LEXIS 290 (M.D. Tenn. 1989), 
affd without opinion, 932 F.2d 968, 1991 U.S. App. LEXIS 
14568 (6th Cir. Tenn. 1991). 
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There is no principled distinction between the status of a 
workers’ compensation insurer and that of a guarantor who 
guarantees the employer's financial ability to comply with 
the workers’ compensation statutes. Malkiewicz v. R.R. 
Donnelley & Sons Co., 794 S.W.2d 728, 1990 Tenn. LEXIS 
306 (Tenn. 1990). 


10. Pleadings. 


11. —Nature of Allegations. 

In a suit at law by a servant against his master for 
personal injuries alleged to have been suffered because of 
an unsafe place to work and defective machinery, an 
amendment to the declaration alleging that defendant was 
subject to the Workers’ Compensation Law but failed to so 
operate by not obtaining workers’ compensation insurance 
Or carrying his own insurance did not change the cause of 
action to one under the compensation statute and the action 
remained one for common law. Stevens v. Brown, 173 Tenn. 
234, 116 S.W.2d 1021, 1938 Tenn. LEXIS 12 (1938). 


12. Evidence. 


13. —Admissibility of Insured’s Statements. 

The law writes into a contract of employment an 
Obligation upon the employer to insure the employee 
against accidental injury for benefit of employee’s depen- 
dents. The right of dependents to benefits of this insurance 
is vested, at least to the extent that the employee cannot 
dispose of such benefits, so as to deprive dependents 
thereof. Insured is without interest under the policy and his 
statements that he was improperly at place of the accident 
are inadmissible in suit by dependents against insurer for 
his death, as declarations against interest. Kennedy v. 
Columbian Casualty Co., 163 Tenn. 312, 43 S.W.2d 201, 
1931 Tenn. LEXIS 118 (1931). 


14. Activities Required by Insurance as Compensable. 

Where it was necessary for operators of battery plant to 
provide employees with facilities for removal of clothing and 
showering at end of work period in order to obtain insurance 
against occupational disease of lead poisoning, time spent 
by employees in changing into and out of work clothes and 
in showering were compensable as an integral part of the 
principal activities of such employees under the federal 
Portal-to-Portal Act (29 U.S.C. § 251 et seq.). Steiner v. 
Mitchell, 350 U.S. 247, 76 S. Ct. 330, 100 L. Ed. 267, 1956 
U.S. LEXIS 1743 (1956). 


15. Nature of Insurance. 

A policy which insures an employer against liability under 
the Workers’ Compensation Law is a policy of liability 
insurance. Vines v. United States Fidelity & Guaranty Co., 
267 F. Supp. 436, 1967 U.S. Dist. LEXIS 8327 (E.D. Tenn. 
1967). 


16. Injuries Covered. 

Workers’ compensation insurer takes employee as he 
finds him and is liable for disability resulting from injury 
sustained by employee arising out of his employment even 
though it aggravates a previous condition existing at the 
time the insurer commenced coverage and results in 
disability greater than otherwise would have been the case. 
Newport v. Webb, 223 Tenn. 445, 446 S.W.2d 683, 1969 
Tenn. LEXIS 430 (1969). 


17. Termination of Insurance. 
An insurance carrier remains liable for the policy period 
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shown on any initial or renewal filing of a proof of insurance 
filed with the division of workers’ compensation unless 
terminated by notice thereof filed with the division, and the 
effective date of termination cannot precede the date such 
notice is received by the division. Karstens v. Wheeler 
Millwork Cabinet & Supply Co., 614 S.W.2d 37, 1981 Tenn. 
LEXIS 417 (Tenn. 1981). 


18. Reduction in Work Force. 

An employer employing five or more persons who has 
filed proof of insurance pursuant to T.C.A. §§ 50-6-405 and 
50-6-406, who thereafter reduces his work force to less 
than five persons, shall be deemed to have elected to 
remain subject to the workers’ compensation law until 
notice of withdrawal is filed with the division of workers’ 
compensation in accord with T.C.A. § 50-6-106. Whitehead 
v. Watkins, 741 S.W.2d 327, 1987 Tenn. LEXIS 1029 (Tenn. 
1987). 
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19. Commissioner’s Authority. 

Insurance commissioner had the authority to make 
financial assessments against members of a self-insured 
trucking association’s workers’ compensation trust to rem- 
edy a deficit in the trust under T.C.A. § 50-6-405(c), and 
she met the only requirement that the assessment meth- 
odology be equitable because the commissioner used 
procedures and guidelines established by the national 
council on compensation insurance and corrected errors in 
the premiums charged, resulting in the members being 
responsible for an equitable proportion of the deficit. State 
ex rel. Flowers v. Tenn. Trucking Ass’n Self Ins. Group 
Trust, 209 S.W.3d 595, 2006 Tenn. App. LEXIS 249 (Tenn. 
Ct. App. 2006), appeal denied, State ex rel. Flowers v. Tenn. 
Trucking Ass’n Self Ins. Group Trust & Trucking Servs., — 
S.W.3d —, 2006 Tenn. LEXIS 1009 (Tenn. Oct. 30, 2006). 


50-6-406. Evidence of compliance to be filed — Penalty for failing to 
comply — Liability to employee in damages — Defenses. 
[Applicable to injuries occurring on and after July 1, 


2014.] 


(a) Every employer, or the employer’s insurance carrier unless the employer 
is self-insured, subject to this chapter, shall file evidence of its compliance with 
§ 50-6-405 with the division of workers’ compensation on a form prescribed by 
the administrator, within thirty (30) days after procurement or renewal of 
suitable workers’ compensation insurance or qualification as a self-insurer. 

(b) If an employer fails to comply with § 50-6-405, then during the continu- 
ance of the failure, the employer shall be liable to an injured employee either 
for compensation as provided in this chapter to be recovered in an action 
brought in a court of competent jurisdiction for that purpose, or for damages to 
be recovered as if this chapter had not been enacted, as the employee may 
elect; and in the case suit for damages is brought instead of a suit to recover 
compensation under this chapter, the employer, when sued, shall not be 
allowed to set up as a defense to the action that the employee was negligent, 
or that the injury was caused by negligence of a fellow servant or fellow 
employee, or that the employee had assumed the risk of the injury. 

(c) Claim of compensation made under this chapter shall be deemed a 
waiver of the right to sue for damages, and the institution and prosecution to 
final judgment of a suit for damages shall be deemed a waiver of a right to 
claim compensation under this chapter. 


History. Amendments. 


Acts 1919, ch. 123, § 42; impl. am. Acts 1923, 
ch. 7, §§ 2, 50; Shan. Supp., § 3608a192; mod. 
Code 1932, § 6896; Acts 1973, ch. 379, § 12; 
1978, ch. 759, § 2;impl. am. Acts 1980, ch. 534, 
§ 1; T.C.A. (orig. ed.), § 50-1206; Acts 1989, ch. 
591, § 113; 1999, ch. 520, § 41; 2000, ch. 852, 
§ 16; 2013, ch. 282, § 1. 


Compiler’s Notes. 

Acts 2000, ch. 852, § 21, provided that (b), as 
rewritten by the act, is effective for violations 
occurring on and after January 1, 2001. 


The 2013 amendment, effective July 1, 2014, 
substituted “administrator” for “commissioner” 
in (a). 


Effective Dates. 
Acts 2013, ch. 282, § 10. July 1, 2014. 


Section to Section References. 
This section is referred to in §§ 13-7-117, 
13-7-211. 
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50-6-406. Evidence of compliance to be filed — Penalty for failing to comply — Liability to 
employee in damages — Defenses. [Applicable to injuries occurring prior to 


July 1, 2014.] 


(a) Every employer, or the employer's insurance carrier unless the employer is self-insured, 
subject to this chapter, shall file evidence of its compliance with § 50-6-405 with the division of 
workers’ compensation on a form prescribed by the commissioner, within thirty (30) days after 
procurement or renewal of suitable workers’ compensation insurance or qualification as a 
self-insurer. 

(b) If an employer fails to comply with § 50-6-405, then during the continuance of the failure, 
the employer shall be liable to an injured employee either for compensation as provided in this 
chapter to be recovered in an action brought in a court of competent jurisdiction for that purpose, 
or for damages to be recovered as if this chapter had not been enacted, as the employee may 
elect; and in the case suit for damages is brought instead of a suit to recover compensation under 
this chapter, the employer, when sued, shall not be allowed to set up as a defense to the action 
that the employee was negligent, or that the injury was caused by negligence of a fellow servant 
or fellow employee, or that the employee had assumed the risk of the injury. 

(c) Claim of compensation made under this chapter shall be deemed a waiver of the right to sue 
for damages, and the institution and prosecution to final judgment of a suit for damages shall be 


deemed a waiver of a right to claim compensation under this chapter. 


History. 

Acts 1919, ch. 123, § 42; impl. am. Acts 1923, ch. 7, 
§§ 2, 50; Shan. Supp., § 3608a192; mod. Code 1932, 
§ 6896; Acts 1973, ch. 379, § 12; 1978, ch. 759, § 2; impl. 
am. Acts 1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1206; 
Acts 1989, ch. 591, § 113; 1999, ch. 520, § 41; 2000, ch. 
852, § 16. 


Compiler’s Notes. 

Acts 2000, ch. 852, § 21, provided that (b), as rewritten 
by the act, is effective for violations occurring on and after 
January 1, 2001. 


Cross-References. 
Inquisitorial powers of grand jury over violations, § 50- 
6-410. 


Textbooks. 
Tennessee Jurisprudence, 26 Tenn. Juris., Workers’ 
Compensation, § 5. 


Law Reviews. 
Workmen's Compensation in Tennessee: The Second 
Injury Fund, 6 Mem. St. U.L. Rev. 715 (1976). 


NOTES TO DECISIONS 


Analysis 


1. Employer's Failure to Comply with Statute — Effect. 
2. Reduction in Work Force. 


1. Employer’s Failure to Comply with Statute — Effect. 

Where an employer had not renewed his annual filing of 
evidence of compliance with the Workers’ Compensation 
Law at the time of employee’s death, employer was not 
subject to common law liability under this section because 
there was no showing that noncompliance was the result of 
refusal or willful neglect. House v. John Bouchard & Sons 
Co., 495 S.W.2d 541, 1972 Tenn. App. LEXIS 302 (Tenn. 
Ct. App. 1972). 

Although employer had made the initial filing as required 
by § 50-6-405, where it failed to make the subsequent 
annual filings as required by this section for a period of 
almost three years immediately preceding the date of the 
accident, and continued in default thereafter and on day of 


trial presented an affidavit showing that it continuously had 
workers’ compensation insurance in effect but containing no 
excuse or explanation for its failure to file, it amounted to a 
refusal and willful neglect to file, and suit by person injured 
could be maintained for common-law negligence. Wilson v. 
French, 601 S.W.2d 919, 1980 Tenn. LEXIS 471 (Tenn. 
1980). 


2. Reduction in Work Force. 

An employer employing five or more persons who has 
filed proof of insurance pursuant to T.C.A. §§ 50-6-405 and 
50-6-406, who thereafter reduces his work force to less 
than five persons, shall be deemed to have elected to 
remain subject to the workers’ compensation law until 
notice of withdrawal is filed with the division of workers’ 
compensation in accord with T.C.A. § 50-6-106. Whitehead 
v. Watkins, 741 S.W.2d 327, 1987 Tenn. LEXIS 1029 (Tenn. 
1987). 
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Collateral References. 
Right of employee to maintain common law action for 


negligence against workmen’s compensation insurance 
carrier. 93 A.L.R.2d 598. 


50-6-407. Certificate of compliance with insurance provisions. [Appli- 
cable to injuries occurring on and after July 1, 2014.] 


Every individual, firm, association, or corporation using the services of one 
(1) or more persons for pay shall post and maintain in a conspicuous place on 
the business premises a printed notice regarding workers’ compensation as 
prescribed by the administrator of the division of workers’ compensation. The 
notice shall include, at a minimum, a general description of the duties and 
obligations of both the employer and the employee under the law; the name, 
address and telephone number of the individual to notify in the event of a 
work-related injury; a toll-free number and address for the department of labor 
and workforce development at which employers or employees may obtain 
additional information; and the name, address and telephone number of a 
representative of the employer who can confirm whether the individual, firm, 
association, or corporation is subject to this chapter; and other information 
required through rules promulgated by the administrator of the division of 
workers’ compensation. 


substituted “administrator of the division of 
workers’ compensation” for “commissioner of 
labor and workforce development” in two 
places. 


History. 

Acts 1919, ch. 123, § 48; Shan. Supp., 
§ 3608a193; Code 1932, § 6897; Acts 1978, ch. 
759, § 3; T.C.A. (orig. ed.), § 50-1207; Acts 
1990, ch. 795, §§ 1-3; 1999, ch. 520, § 41; 2002, 
ch. 695, § 7; 2008, ch. 359, § 10; 2013, ch. 282, 
Sek 


Amendments. 
The 2013 amendment, effective July 1, 2014, 


Effective Dates. 
Acts 20138, ch. 282, § 10. July 1, 2014. 


50-6-407. Certificate of compliance with insurance provisions. [Applicable to injuries 
occurring prior to July 1, 2014.] 


Every individual, firm, association, or corporation using the services of one (1) or more persons 
for pay shall post and maintain in a conspicuous place on the business premises a printed notice 
regarding workers’ compensation as prescribed by the commissioner of labor and workforce 
development. The notice shall include, at a minimum, a general description of the duties and 
Obligations of both the employer and the employee under the law; the name, address and 
telephone number of the individual to notify in the event of a work-related injury; a toll-free number 
and address for the department of labor and workforce development at which employers or 
employees may obtain additional information; and the name, address and telephone number of a 
representative of the employer who can confirm whether the individual, firm, association, or 
corporation is subject to this chapter; and other information required through rules promulgated by 
the commissioner of labor and workforce development. 


History. 
Acts 1919, ch. 123, § 43; Shan. Supp., § 3608a193; 
Code 1932, § 6897; Acts 1978, ch. 759, § 3; T.C.A. (orig. 


ed.), § 50-1207; Acts 1990, ch. 795, §§ 1-3; 1999, ch. 520, 
§ 41; 2002, ch. 695, § 7; 2003, ch. 359, § 10. 
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50-6-408. Mandatory policy provisions. [Applicable to injuries occur- 
ring both prior to and on and after July 1, 2014.] 


All policies insuring the payment of compensation under this chapter, 
including all contracts of mutual, reciprocal, or interinsurance, must contain a 


clause to the effect that: 


(1) As between the employer and the insurer or insurers, the notice of or 
knowledge of the occurrence of the injury on the part of the insured employer 
shall be deemed notice or knowledge, as the case may be, on the part of the 


insurer or insurers; 


(2) Jurisdiction of the insured for the purpose of this chapter shall be 
jurisdiction of the insurer or insurers; and 

(3) The insurer or insurers shall in all things be bound by and subject to 
the awards, orders, judgments or decrees rendered against the insured 
employer, whether a formal party to the proceedings or not. 


History. 

Acts 1919, ch. 128, § 44; Shan. Supp., 
§ 3608a194; Code 1932, § 6898; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1208. 


Compiler’s Notes. 

The provisions of the former first sentence of 
§ 50-6-404 were transferred to and incorpo- 
rated into this section. 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Nature of Policy Contract. 

. Nature of Liability. 

—Insurer’s Liability. 

. Joint Action Against Employer and Insurer. 
. Res Judicata. 
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. Application. 

The provisions of this section and § 50-6-409 
did not apply to an “employer’s group liability 
policy” not intended as a workers’ compensa- 
tion insurance policy and which provided dif- 
ferent benefits from that provided under the 
compensation act. McKinney v. Fidelity Coal 
Mining Co., 169 Tenn. 331, 87 S.W.2d 1004, 
1935 Tenn. LEXIS 49 (1935). 


2. Nature of Policy Contract. 

The insurer’s contract is not one of guaranty, 
but creates a primary liability. It possesses 
characteristics and incidents that cause its con- 
struction to be with special reference to the 
subject of the contract. United States Fidelity & 
Guaranty Co. v. Booth, 164 Tenn. 41, 45 S.W.2d 
1075, 19381 Tenn. LEXIS 8 (1932); Douglas v. 
Sharp, 194 Tenn. 11, 249 S.W.2d 999, 1952 
Tenn. LEXIS 346 (1952). 

Where a partnership was insured, the firm 
may be treated as a distinct entity as contem- 
plated by the parties; and the withdrawal by 
sale to the other members of a member who 
takes thereafter the status of an employee does 
not terminate the contract. Such employee on 
being injured is not deprived of right to com- 
pensation. United States Fidelity & Guaranty 


Co. v. Booth, 164 Tenn. 41, 45 S.W.2d 1075, 
1931 Tenn. LEXIS 8 (1932); Douglas v. Sharp, 
194 Tenn. 11, 249 S.W.2d 999, 1952 Tenn. 
LEXIS 346 (1952). 

The contract that the insurance carrier 
makes in a workers’ compensation case is a 
contract of indemnity. McAdams v. Canale, 200 
Tenn. 655, 294 S.W.2d 696, 1956 Tenn. LEXIS 
451 (1956). 


3. Nature of Liability. 

The employer and the insurer are each prin- 
cipals and are jointly and severally liable to the 
employee. Collins v. Murray, 164 Tenn. 580, 51 
S.W.2d 834, 1931 Tenn. LEXIS 52 (1932). 


4, —Insurer’s Liability. 

The insurance contract being one of indem- 
nity, there is no liability on part of insurer 
unless the employer is liable. Elliott v. Elliott 
Bros., 165 Tenn. 28, 52 S.W.2d 144, 1931 Tenn. 
LEXIS 166 (1932). 

Where insurer concedes liability for a certain 
sum as the amount of weekly payments, judg- 
ment will be rendered therefor, although the 
evidence reveals that petitioner is entitled to a 
smaller amount as correct sum. United States 
Fidelity & Guaranty Co. v. McBride, 165 Tenn. 
580, 56 S.W.2d 736, 19382 Tenn. LEXIS 89 
(1933). 

Where sole employer who directed employee 
to do what she did when she was injured was 
liable to employee when the compensation stat- 
ute was otherwise in force as to him, the 
insurance carrier who was liable as an indem- 
nitor was also liable. McAdams v. Canale, 200 
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Tenn. 655, 294 S.W.2d 696, 1956 Tenn. LEXIS 
451 (1956). 


5. Joint Action Against Employer and In- 
surer. 

The employee’s action may be against em- 
ployer and insurer jointly. American Mut. Li- 
ability Ins. Co. v. Patrick, 157 Tenn. 618, 11 
S.W.2d 872, 1928 Tenn. LEXIS 229 (1928); 
Douglas v. Sharp, 194 Tenn. 11, 249 S.W.2d 999, 
1952 Tenn. LEXIS 346 (1952). 

Where compensation suit is brought against 
the employer and insurer jointly, and there is 
judgment of award, such judgment should be 
against both defendants. American Mut. Liabil- 


Collateral References. 
Notice of accident claim, etc., provision of 
workmen’s compensation insurance policy with 
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ity Ins. Co. v. Patrick, 157 Tenn. 618, 11 S.W.2d 
872, 1928 Tenn. LEXIS 229 (1928). 


6. Res Judicata. 

Where in compensation suit involving succes- 
sive hospitalizations chancellor found that dis- 
ability resulted from injury occurring at time of 
first hospitalization, such finding was binding 
in subsequent suit between the insurance car- 
riers of the two dates who, although not named, 
had entered appearances in the original suit. 
United States Fidelity & Guaranty Co. v. Bitu- 
minous Casualty Corp., 52 Tenn. App. 43, 371 
S.W.2d 801, 1962 Tenn. App. LEXIS 129 (Tenn. 
Ct. App. 1962). 


respect to. 76 A.L.R. 28, 123 A.L.R. 950, 18 
A.L.R.2d 4438, 32 A.L.R.4th 141. 


50-6-409. Policy provision concerning agreement to pay benefits. [Ap- 
plicable to injuries occurring both prior to and on and 


after July 1, 2014.] 


(a) No policy of insurance against liability arising under this chapter, shall 
be issued unless it contains an express agreement of the insurer that it will 
promptly pay to the person entitled to them all benefits conferred by this 
chapter and all installments of the compensation that may be awarded or 
agreed upon, and that this obligation shall not be affected by any default of the 
insured for the injury or by any default in the giving of any notice required by 
the policy or otherwise. 

(b) The agreement shall be construed to be a direct promise by the insurer 
to the person entitled to compensation under this chapter, and may be enforced 
directly by that person in that person’s name, and the failure, if any, of the 
insured to comply with any provisions of the policy regarding notice of injury, 
and such matters shall not be a defense in a suit on the policy by the insured 
employee or the insured employee’s dependents or representatives, unless it 
can be shown that the insured employee or the insured employee’s represen- 
tatives or dependents aided and abetted in seeking to mislead or defraud the 
insurer. 


History. 

Acts 1919, ch. 128, § 45; Shan. Supp., 
§ 3608a195; Code 1932, § 6899; impl. am. Acts 
1980, ch. 534, § 1; T.C.A. (orig. ed.), § 50-1209. 


Law Reviews. 
Workmen’s Compensation — Propriety of Pu- 
nitive Damages, 31 Tenn. L. Rev. 272 (1964). 


NOTES TO DECISIONS 


Analysis 


. Construction of Policy. 

. Liability of Insurer. 

. Direct Action Against Insurer. 
. Credits of Insurer. 

. Penalty for Default or Delay. 
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6. Nature and Effect of Judgment. 
7. Modification of Judgment on Appeal. 


1. Construction of Policy. 

This section and § 50-6-408 must be read 
into the policy of the insurer. American Mut. 
Liability Ins. Co. v. Patrick, 157 Tenn. 618, 11 
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S.W.2d 872, 1928 Tenn. LEXIS 229 (1928); 
United States Fidelity & Guaranty Co. v. 
Booth, 164 Tenn. 41, 45 S.W.2d 1075, 1931 
Tenn. LEXIS 8 (1932). 

Since the insurance required under the 
Workers’ Compensation Law is insurance that 
will protect employees of the insured in the 
payment of any compensation to which they 
may become entitled under the law, the policy 
of insurance should if possible be construed so 
as to afford protection to the employees contem- 
plated by the law. Welch v. Reiling, 170 Tenn. 
698, 99 S.W.2d 216, 1936 Tenn. LEXIS 51 
(1936). 

The Workers’ Compensation Law must be 
read into the insurance contract. Douglas v. 
Sharp, 194 Tenn. 11, 249 S.W.2d 999, 1952 
Tenn. LEXIS 346 (1952). 

A compensation insurance policy is a direct 
promise of the insurer to pay compensation to 
the injured employee. Douglas v. Sharp, 194 
Tenn. 11, 249 S.W.2d 999, 1952 Tenn. LEXIS 
346 (1952). 

The provisions of the Workers’ Compensation 
Law must be read into the contract of insurance 
and such contract is not one of suretyship or 
guaranty but is one that creates a primary 
liability. General Guaranty Ins. Co. v. Scudgin- 
ton, 213 Tenn. 532, 376 S.W.2d 464, 1964 Tenn. 
LEXIS 420 (1964). 


2. Liability of Insurer. 

Insurer who agreed in policy to promptly pay 
claims under the Workers’ Compensation Law 
and to defend suits arising thereunder was not 
required to defend suit by minor employee 
against employer for illegal employment. Park 
Corp. v. Great American Indem. Co., 187 Tenn. 
79, 218 S.W.2d 12, 1948 Tenn. LEXIS 412 
(1948). 

An insurer was liable on a policy of workers’ 
compensation insurance issued to a partner- 
ship leasing and operating coal mining prop- 
erty, notwithstanding a sublease of the prop- 
erty, where the evidence showed that the 
deceased employee’s wages were taken into 
account in computing the premium paid on the 
policy, and that the sublease, which was en- 
tered into without the consent of the lessor 
required by the principal lease, was in reality a 
mere operating arrangement or management 
contract and the deceased employee was actu- 
ally the employee of the partnership, and the 
insurer had notice of the sublease but did not 
change the policy. Douglas v. Sharp, 194 Tenn. 
11, 249 S.W.2d 999, 1952 Tenn. LEXIS 346 
(1952). 

Determination by trial judge of question of 
whether or not compensation policy was in 
effect at time of accident will not be disturbed 
on appeal if there is any evidence to support 
such finding. General Guaranty Ins. Co. v. 
Scudginton, 213 Tenn. 532, 376 S.W.2d 464, 
1964 Tenn. LEXIS 420 (1964). 
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3. Direct Action Against Insurer. 

Employee may bring suit directly against the 
insurer. Hartford Acci. & Indem. Co. v. Hay, 159 
Tenn. 202, 17 S.W.2d 904, 1928 Tenn. LEXIS 76 
(1929); Central Surety & Ins. Corp. v. Court, 
162 Tenn. 477, 36 S.W.2d 907, 1930 Tenn. 
LEXIS 111 (1931). 

Injured employee may bring suit directly 
against the employer’s insurer alone, and he is 
not required to also sue the employer. T. H. 
Mastin & Co. v. Loveday, 202 Tenn. 589, 202 
Tenn. 598, 308 S.W.2d 385, 1957 Tenn. LEXIS 
444 (1957), overruled in part, Five Star Express 
v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 
413 (Tenn. 1993); General Guaranty Ins. Co. v. 
Scudginton, 213 Tenn. 532, 376 S.W.2d 464, 
1964 Tenn. LEXIS 420 (1964). 

A suit by an injured employee against his 
employer’s liability insurance carrier to deter- 
mine disability and benefits was a direct action 
under this section. Vines v. United States Fi- 
delity & Guaranty Co., 267 F. Supp. 486, 1967 
U.S. Dist. LEXIS 8327 (E.D. Tenn. 1967). 


4. Credits of Insurer. 

Liability insurer is entitled to no credit on 
judgment in compensation case for repeated 
contributions of employer and his wife out of 
employer’s petty cash to keep family from want 
during employee’s disability, such gratuities 
not relieving employer or his insurer of statu- 
tory liability. Hartford Acci. & Indem. Co. v. 
Hay, 159 Tenn. 202, 17 S.W.2d 904, 1928 Tenn. 
LEXIS 76 (1929). 


5. Penalty for Default or Delay. 

The penalty required to be paid by insurance 
companies for refusal to pay within 60 days 
after demand does not apply to workers’ com- 
pensation cases. Wilkinson v. Johnson City 
Shale Brick Corp., 156 Tenn. 373, 2 S.W.2d 89, 
299 S.W. 1056, 1927 Tenn. LEXIS 130 (1928). 


6. Nature and Effect of Judgment. 

The employee may sue the insurer alone or 
jointly with the employer, however only one 
recovery is contemplated in the amount of 
which the employee is entitled by the statute 
and such employee is not entitled to a judgment 
in one amount against the employer and for a 
different amount against the insurer. Bitumi- 
nous Casualty Corp. v. Smith, 200 Tenn. 13, 288 
S.W.2d 913, 1956 Tenn. LEXIS 372 (1956). 


7. Modification of Judgment on Appeal. 
Where insurer appealed compensation award 
and obtained a modification thereof, supreme 
court could modify judgment against employer 
to such extent as was necessary to prevent 
insurer from paying by reason of such judgment 
an amount in excess of that to which the 
insurer was liable under the decision of the 
supreme court, even though the employer did 
not join in the appeal. Bituminous Casualty 
Corp. v. Smith, 200 Tenn. 13, 288 S.W.2d 913, 
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1956 Tenn. LEXIS 372 (1956); General Guar- 
anty Ins. Co. v. Scudginton, 213 Tenn. 532, 376 
S.W.2d 464, 1964 Tenn. LEXIS 420 (1964). 


50-6-410. Violations of § 50-6-405. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


The grand jury of every county in the state is given inquisitorial power over 
all violations of § 50-6-405 relating to employers insuring their compensation 
liability under this chapter, and is required to inquire into all such violations 
and to present them to the court by indictment or presentment. 


History. Law Reviews. 

Acts 1933, ch. 71, §§ 1, 2; mod. C. Supp. The Tennessee Court Systems — The Jury 
1950, §§ 11583.1, 11583.2; impl. am. Acts 1980, System (Frederic S. Le Clercq), 8 Mem. St. U.L. 
ch. 534, § 1; T.C.A. (orig. ed.), §§ 50-1210, Rey. 489 (1977). 

50-1211; Acts 1989, ch. 591, § 113; 2000, ch. 
852, §§ 12, 13. 


50-6-411. Misclassification of employees by construction service 
providers. [Applicable to injuries occurring on and after 
July 1, 2014.] 


(a)(1) It is a violation of this section if at any time a construction services 

provider, as defined in § 50-6-901, misclassifies employees to avoid proper 

classification for premium calculations by concealing any information perti- 
nent to the computation and application of an experience rating modification 
factor or by materially understating or concealing: 

(A) The amount of the construction services provider’s payroll; 

(B) The number of the construction services provider’s employees; or 

(C) Any of the construction services provider’s employee’s duties. 

(2) A construction services provider who violates subdivision (a)(1) shall 
be subject to a penalty issued by the administrator or administrator’s 
designee of up to the greater of one thousand dollars ($1,000) or one and one 
half (114) times the average yearly workers’ compensation premium for such 
construction services provider based on the appropriate assigned risk plan 
advisory prospective loss cost and multiplier minus the premium dollars 
paid on the policy that was the object of the understatement or concealment. 
(b) This section shall have no effect upon a construction services provider’s 

or carrier’s duty to provide benefits under this chapter or upon any of the 
construction services provider’s or carrier’s rights and defenses under this 
chapter, including, but not limited to, § 50-6-108. 

(c) In addition to the penalties provided for in subdivision (a)(2), the 
department shall refer cases involving business operations that are in viola- 
tion of this section to the Tennessee bureau of investigation or the appropriate 
district attorney general for any action deemed necessary under any applicable 
criminal law. 

(d) An individual or entity that is not a successor-in-interest or a principal 
of a construction services provider who is in violation of this section shall not 
be liable for the monetary penalties in this section. 

(e) The funds collected by the administrator or the administrator’s designee 
for penalties assessed pursuant to subdivision (a)(2) shall be deposited in the 
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employee misclassification education and enforcement fund established by 
§ 50-6-913 to be administered by the administrator. 


History. 
Acts 2018, ch. 282, § 1; 20138, ch. 424, § 1. 


Compiler’s Notes. 

Former § 50-6-411 (Acts 1990, ch. 719, § 1.), 
concerning the exception to the prohibition of 
additional charges on workers’ compensation 
policies, was repealed by Acts 2000, ch. 852, 
§ 5, effective May 31, 2000. 

Acts 2018, ch. 424, § 3 provided that the act, 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator or ad- 
ministrator’s designee” for “commissioner or 
commissioner’s designee” in (a)(2); and substi- 
tuted “administrator” for “commissioner of la- 
bor and workforce development” near the be- 
ginning and at the end of (e). 


Effective Dates. 


which enacted this section, shall apply to vio- 
lations occurring on or after July 1, 2013. 


Acts 2013, ch. 282, § 10. July 1, 2014. 
50-6-411. Misclassification of employees by construction service providers. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a)(1) It is a violation of this section if at any time a construction services provider, as defined 
in § 50-6-901, misclassifies employees to avoid proper classification for premium calculations 
by concealing any information pertinent to the computation and application of an experience 
rating modification factor or by materially understating or concealing: 

(A) The amount of the construction services provider's payroll: 

(B) The number of the construction services provider's employees; or 

(C) Any of the construction services provider's employee’s duties. 

(2) A construction services provider who violates subdivision (a)(1) shall be subject to a 
penalty issued by the commissioner or commissioner's designee of up to the greater of one 
thousand dollars ($1,000) or one and one half (1%) times the average yearly workers’ 
compensation premium for such construction services provider based on the appropriate 
assigned risk plan advisory prospective loss cost and multiplier minus the premium dollars paid 
on the policy that was the object of the understatement or concealment. 

(b) This section shall have no effect upon a construction services provider's or carrier’s duty to 
provide benefits under this chapter or upon any of the construction services provider's or carrier's 
rights and defenses under this chapter, including, but not limited to, § 50-6-108. 

(c) In addition to the penalties provided for in subdivision (a)(2), the department shall refer cases 
involving business operations that are in violation of this section to the Tennessee bureau of 
investigation or the appropriate district attorney general for any action deemed necessary under 
any applicable criminal law. 

(d) An individual or entity that is not a successor-in-interest or a principal of a construction 
services provider who is in violation of this section shall not be liable for the monetary penalties 
in this section. 

(e) The funds collected by the commissioner of labor and workforce development or the 
commissioner's designee for penalties assessed pursuant to subdivision (a)(2) shall be deposited 
in the employee misclassification education and enforcement fund established by § 50-6-913 to be 
administered by the commissioner of labor and workforce development. 


ing the exception to the prohibition of additional charges on 
workers’ compensation policies, was repealed by Acts 
2000, ch. 852, § 5, effective May 31, 2000. 

Acts 2013, ch. 424, § 3 provided that the act, which 
enacted this section, shall apply to violations occurring on 


History. 
Acts 2013, ch. 424, § 1. 


Compiler’s Notes. 
Former § 50-6-411 (Acts 1990, ch. 719, § 1.), concern- 
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50-6-412. Penalties for noncompliance with insurance requirements. 
[Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 


(a) The administrator of the division of workers’ compensation or the 
administrator’s designee has the authority to issue a subpoena to require an 
employer doing business in the state to produce any and all books, documents 
or other tangible things that may be relevant to or reasonably calculated to 
lead to the discovery of relevant information necessary to determine whether 
an employer is subject to this chapter, or has secured payment of compensation 
pursuant to this chapter, and to determine the amount of any monetary 
penalty that is required to be assessed against an employer for failure to secure 
payment of compensation pursuant to this chapter. 

(b)(1) All monetary penalties assessed pursuant to this section that are 
based on the average yearly workers’ compensation premium shall be 
calculated by utilizing the appropriate assigned risk plan advisory prospec- 
tive loss cost and multiplier for the employer as of the date of determination 
that the employer is subject to this chapter, and has not secured payment of 
compensation pursuant to this chapter. 

(2) If the administrator or administrator’s designee determines the period 
of noncompliance with this chapter, is less than one (1) year, any assessed 
monetary penalty shall be prorated; however, the monetary penalty shall not 
be less than an amount equal to one (1) month’s premium of the average 
yearly workers’ compensation premium for the employer based on the 
appropriate assigned risk plan advisory prospective loss cost and multiplier. 

(3) If any monetary penalty assessed against an employer is held in 
abeyance pursuant to this section, the period of abeyance shall be two (2) 
years. Any abated penalty becomes void upon the expiration of the two-year 
period; provided, that the employer remained subject to this chapter, during 
the two-year period and continuously secured payment of compensation as 
required by law. Any abated penalty becomes voidable, if within the two-year 
period, the employer provides notice to the administrator that the employer 
is no longer subject to this chapter and upon concurrence of the administra- 
tor that the employer is no longer subject to this chapter, the penalty shall 
become void. Any abated penalty shall become due and payable immediately 
if, within the two-year period, the employer continues to be subject to this 
chapter and fails to secure payment of compensation as required by law. 

(4) The administrator shall advise an employer of the amount of any 
assessed monetary penalty in writing and shall include the date on which 
the monetary penalty shall be due and payable. 

(c)(1) When the records of the division of workers’ compensation indicate, or 

when the division’s investigation of an employer indicates, that an employer 

is subject to this chapter, and has failed to secure payment of compensation 
as required by this chapter, the division shall so notify the employer by 
certified letter, return receipt requested. 

(2) The division shall require the employer to provide, within fifteen (15) 
calendar days of the receipt of the certified letter, either proof that the 
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employer had secured payment of compensation as required by this chapter 
or a verifiable sworn affidavit, with supporting documentation, that the 
employer is exempt from this chapter. 

(3) The certified letter shall also advise the employer of the monetary 

penalties that may be assessed against the employer if it is determined by 
the administrator or the administrator’s designee that the employer has 
failed to secure payment of compensation as required by this chapter and 
shall advise the employer of the criminal penalties to which the employer 
may be subject for the failure. 
(d)(1) If the employer responds to the certified letter within fifteen (15) 
calendar days of its receipt and the administrator or the administrator’s 
designee determines that the employer has secured payment of compensa- 
tion as required by this chapter, or that the employer is not subject to this 
chapter, no monetary penalty shall be assessed. 

(2) If the employer responds to the certified letter within fifteen (15) 
calendar days of its receipt and the administrator or the administrator’s 
designee determines that the employer is subject to this chapter and that the 
employer has secured the payment of compensation since the date of receipt 
of the certified letter, the administrator or the administrator’s designee shall 
issue a decision assessing a monetary penalty to the employer equal to one 
and one-half (1 4%) times the average yearly workers’ compensation pre- 
mium, or if the employer is engaged in the construction industry, as defined 
in § 50-6-901, the greater of one thousand dollars ($1,000) or one and 
one-half (1 4%) times the average yearly workers’ compensation premium. 
(e)(1) If the employer fails to respond to the certified letter within fifteen 
(15) calendar days of its receipt or the employer responds to the certified 
letter but does not provide a verifiable sworn affidavit of exemption, the 
administrator or the administrator’s designee shall issue a decision assess- 
ing two (2) penalties. The administrator or administrator’s designee shall 
send the decision to the employer by certified mail, return receipt requested, 
to the employer’s last known address, according to the division’s records. 

(A) The first monetary penalty shall be equal to one and one-half (1 %) 
times the average yearly workers’ compensation premium, or if the 

employer is engaged in the construction industry, as defined in § 50-6- 

901, the greater of one thousand dollars ($1 ,000) or one and one half (1 4) 

times the average yearly workers’ compensation premium. 

(B) The second monetary penalty shall be equal to the average yearly 
workers’ compensation premium for such employer. 

(2) The administrator’s or administrator’s designee’s decision shall notify 
the employer of all monetary penalties that have been assessed against the 
employer and the criminal penalties to which the employer may be subject. 

(3) The administrator’s or administrator’s designee’s decision shall advise 
the employer that it may request a contested case hearing to show cause why 
it should not have been assessed penalties for failure to comply with the 
workers’ compensation law or to challenge the amount of the penalties 
assessed. Such a request must be made to the division in writing within 
fifteen (15) calendar days of receipt of the administrator’s or administrator’s 
designee’s decision assessing monetary penalties. If such request is not 
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timely made, the decision becomes final. 

(4) The employer has the burden of proof at the contested case hearing 
and shall produce documentary evidence that the penalties should be 
reduced, that the employer is not subject to this chapter, or that the 
employer was in compliance with this chapter. 

(5) The contested case hearing shall be scheduled to be heard in a timely 

manner, not to exceed forty-five (45) calendar days from the date of the 
employer’s timely written request for a contested case hearing pursuant to 
subdivision (e)(3). 
(f)(1) Ifthe administrator or the administrator’s designee determines at the 
contested case hearing that the employer is not subject to this chapter, or 
that the employer had secured and continues to secure payment of compen- 
sation as required by this chapter, all monetary penalties shall be void. 

(2) If the administrator or the administrator’s designee determines at the 
contested case hearing that the employer is subject to this chapter and that 
the employer has come into compliance with this chapter by securing 
payment of compensation prior to the date of the contested case hearing, the 
first monetary penalty equal to one and one-half (1 4%) times the average 
yearly workers’ compensation premium, or if the employer is engaged in the 
construction industry, as defined in § 50-6-901, the greater of one thousand 
dollars ($1 ,000) or one and one-half (1 1%) times the average yearly workers’ 
compensation premium shall be due; however, the second monetary penalty 
equal to the average yearly workers’ compensation premium shall be held in 
abeyance. 

(3) If the administrator or the administrator’s designee determines at the 
contested case hearing that the employer is subject to this chapter and that 
the employer has failed to secure payment of compensation as required by 
this chapter, the employer shall be ordered to procure workers’ compensation 
insurance coverage and to provide the division with proof of coverage within 
five (5) days of the issuance of the order, excluding Saturdays, Sundays and 
holidays. If the employer obtains workers’ compensation insurance coverage 
and provides the division with proof of coverage as ordered, the first 
monetary penalty equal to one and one-half (1 1%) times the average yearly 
workers’ compensation premium, or if the employer is engaged in the 
construction industry, as defined in § 50-6-901, the greater of one thousand 
dollars ($1 ,000) or one and one-half (1 14) times the average yearly workers’ 
compensation premium shall be due; however, the second monetary penalty 
equal to the average yearly workers’ compensation premium shall be held in 
abeyance. 

(4) If the employer fails to obtain workers’ compensation insurance 
coverage as ordered by the administrator or administrator’s designee within 
the required time period, all monetary penalties, totaling two and one-half (2 
%) times the average yearly workers’ compensation premium, or if the 
employer is engaged in the construction industry, as defined in § 50-6-901, 
the greater of two thousand dollars ($2,000) or two and one-half (2 4%) times 
the average yearly workers’ compensation premium, shall be immediately 
due and payable. 

(g) The administrator shall notify the secretary of state: 
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(1) When any employer engaged in the construction industry, as defined 
in § 50-6-901, fails to secure payment of compensation, as required by this 
chapter; and 

(2) When any employer engaged in the construction industry, as defined 
in § 50-6-901, who has failed to secure payment of compensation, as 
required by this chapter, has secured payment of such compensation. 
(h)(1) In the event an employer engaged in the construction industry, as 
defined in § 50-6-901, fails to comply with the requirements of this chapter, 
by failing to secure payment two (2) or more times within a five-year period, 
then the administrator shall issue a monetary penalty against the employer 
that is the greater of three thousand dollars ($3,000) or three (3) times the 
average yearly workers’ compensation premium for each second or subse- 
quent violation. 

(2)(A) In the event an employer engaged in the construction industry, as 

defined in § 50-6-901, fails to comply with the requirements of this 

chapter, by failing to secure payment two (2) or more times within a 

five-year period, such employer shall be permanently prohibited from 

obtaining an exemption pursuant to part 9 of this chapter and the 
administrator shall notify the secretary of state of such prohibition. 

(B) For purposes of subdivision (h)(2)(A), “such employer” includes any 
construction services provider, as defined by § 50-6-901, who applies for or 
has ever received a workers’ compensation exemption pursuant to part 9 
of this chapter using the same federal employer identification number as 
the employer who fails to comply with the requirements of this chapter. 

(i)(1) The administrator has the authority to seek an injunction in the 
chancery court of Davidson County to prohibit an employer from operating 
its business in any way until the employer has complied with an order by the 
administrator or the administrator’s designee to obtain workers’ compensa- 
tion insurance coverage. 

(2) In the event an employer fails to comply with the requirements of this 
chapter, by failing to secure payment of compensation on a second or 
subsequent occasion, the administrator shall have the authority to seek an 
injunction in the chancery court of Davidson County to prohibit the employer 
from operating its business in any way until the employer provides proof 
that it has complied with this chapter by securing payment of compensation. 
(j) The employer shall have the right to appeal, pursuant to the Uniform 


Administrative Procedures Act, compiled at title 4, chapter 5, any decision 
made by or order issued by the administrator or the administrator’s designee 


pursuant to this section. 


History. 

Acts 1992, ch. 900, § 23; 1999, ch. 520, § 41; 
2000, ch. 972, § 4; 2010, ch. 1149, §§ 8-12; 
2014, ch. 903, § 8. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act shall not be construed to be 
an appropriation of funds and no funds shall be 
obligated or expended pursuant to the act un- 


less such funds are specifically appropriated by 
the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which amended this 
section. All such rules and regulations shall be 
promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 
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title 4, chapter 5; provided, that the secretary of 
state shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2010, ch. 1149, § 20(c) provided, in part, 
that § 50-6-412(h)(2) shall apply only to a fail- 
ure to secure payment for compensation that 
occurs on or after March 1, 2012. 


Amendments. 

The 2014 amendment rewrote the section 
which read: “(a) The commissioner of labor and 
workforce development or the commissioner’s 
designee has the authority to issue a subpoena 
to require an employer doing business in the 
state to produce any and all books, documents 
or other tangible things that may be relevant to 
or reasonably calculated to lead to the discov- 
ery of relevant information necessary to deter- 
mine whether an employer is subject to this 
chapter, or has secured payment of compensa- 
tion pursuant to this chapter, and to determine 
the amount of any monetary penalty that is 
required to be assessed against an employer for 
failure to secure payment of compensation pur- 
suant to this chapter. 

“(b)(1) All monetary penalties assessed pur- 
suant to this section that are based on the 
average yearly workers’ compensation pre- 
mium shall be calculated by utilizing the ap- 
propriate assigned risk plan advisory prospec- 
tive loss cost and multiplier for the employer as 
of the date of determination that the employer 
is subject to this chapter, and has not secured 
payment of compensation pursuant to this 
chapter. 

“(2) If the commissioner or commissioner’s 
designee determines the period of noncompli- 
ance with this chapter, is less than one (1) year, 
any assessed monetary penalty shall be pro- 
rated; however, the monetary penalty shall not 
be less than an amount equal to one (1) month’s 
premium of the average yearly workers’ com- 
pensation premium for the employer based on 
the appropriate assigned risk plan advisory 
prospective loss cost and multiplier. 

“(3) If any monetary penalty assessed against 
an employer is held in abeyance pursuant to 
this section, the period of abeyance shall be two 
(2) years. Any abated penalty becomes void 
upon the expiration of the two-year period; 
provided, that the employer remained subject 
to this chapter, during the two-year period and 
continuously secured payment of compensation 
as required by law. Any abated penalty becomes 
voidable, if within the two-year period, the 
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employer provides notice to the commissioner 
that the employer is no longer subject to this 
chapter and upon concurrence of the commis- 
sioner that the employer is no longer subject to 
this chapter, the penalty shall become void. Any 
abated penalty shall become due and payable 
immediately if, within the two-year period, the 
employer continues to be subject to this chapter 
and fails to secure payment of compensation as 
required by law. 

“(4) The commissioner shall advise an em- 
ployer of the amount of any assessed monetary 
penalty in writing and shall include the date on 
which the monetary penalty shall be due and 
payable. 

“(c¢)(1) When the records of the department of 
labor and workforce development indicate, or 
when the department’s investigation of an em- 
ployer indicates, that an employer is subject to 
this chapter, and has failed to secure payment 
of compensation as required by this chapter, 
the department shall so notify the employer by 
certified letter, return receipt requested. 

“(2) The department shall require the em- 
ployer to provide, within ten (10) days of the 
receipt of the certified letter, excluding Satur- 
days, Sundays and holidays, either proof that 
the employer had secured payment of compen- 
sation as required by this chapter or a verifi- 
able sworn affidavit, with supporting documen- 
tation, that the employer is exempt from this 
chapter. 

“(3) The certified letter shall also advise the 
employer of the monetary penalties that may 
be assessed against the employer if it is deter- 
mined by the commissioner or the commission- 
er’s designee that the employer has failed to 
secure payment of compensation as required by 
this chapter and shall advise the employer of 
the criminal penalties to which the employer 

may be subject for the failure. 

“(d)(1) If the employer responds to the certi- 
fied letter within ten (10) days of its receipt, 
excluding Saturdays, Sundays, and holidays, 
and it is determined by the commissioner or the 
commissioner’s designee that the employer has 
secured payment of compensation as required 
by this chapter, or that the employer is not 
subject to this chapter, no monetary penalty 
shall be assessed. 

“(2) If the employer responds to the certified 
letter within ten (10) days of its receipt, exclud- 
ing Saturdays, Sundays, and holidays, and it is 
determined by the commissioner or the com- 
missioner’s designee that the employer is sub- 
ject to this chapter and that the employer has 
secured the payment of compensation since the 
date of receipt of the certified letter, the com- 
missioner shall issue a monetary penalty to the 
employer equal to one and one half (1 1/2) times 
the average yearly workers’ compensation pre- 
mium, or if the employer is engaged in the 
construction industry, as defined in § 50-6-901, 
the greater of one thousand dollars ($1,000) or 
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one and one half (1 1/2) times the average 
yearly workers’ compensation premium. 

“(e)(1) If the employer fails to respond to the 
certified letter within ten (10) days of its re- 
ceipt, excluding Saturdays, Sundays, and holi- 
days, or the employer responds to the certified 
letter but does not provide a verifiable sworn 
affidavit of exemption, the commissioner or the 
commissioner’s designee shall issue a show 
cause order and notice of hearing, which shall 
be sent to the employer by certified mail, return 
receipt requested, to the employer’s last known 
address, according to department records. If 
either of these circumstances occur, the com- 
missioner shall assess two (2) penalties. The 
first monetary penalty shall be equal to one and 
one half (1 1/2) times the average yearly work- 
ers’ compensation premium, or if the employer 
is engaged in the construction industry, as 
defined in § 50-6-901, the greater of one thou- 
sand dollars ($1,000) or one and one half (1 1/2) 
times the average yearly workers’ compensa- 
tion premium. The second monetary penalty 
shall be equal to the average yearly workers’ 
compensation premium for such employer. 

“(2) The show cause order and notice of 
hearing shall notify the employer of all mon- 
etary penalties that have been assessed against 
the employer and the criminal penalties to 
which the employer may be subject. 

“(3) The show cause order and notice of 
hearing shall advise the employer it must ap- 
pear at the show cause hearing before the 
commissioner or the commissioner’s designee 
to show cause why it should not be held to be in 
violation of this chapter, by its failure to secure 
compensation as required by this chapter. 

“(4) The employer shall have the burden of 
proof at the show cause hearing and shall be 
required to produce documentary evidence that 
the employer is not subject to this chapter, or 
that the employer was in compliance with this 
chapter. 

“(5) The department shall schedule the show 
cause hearing in a timely manner, not to exceed 
sixty (60) days from the date of the employer’s 
receipt of the first certified letter sent pursuant 
to subdivision (c)(1). 

“(f)(1) If the commissioner or the commission- 
ers designee determines at the show cause 
hearing that the employer is not subject to this 
chapter, or that the employer had secured and 
continues to secure payment of compensation 
as required by this chapter, all monetary pen- 
alties shall be void. 

“(2) If the employer appears at the show 
cause hearing and it is determined by the 
commissioner or the commissioner’s designee 
that the employer is subject to this chapter and 
that the employer has come into compliance 
with this chapter by securing payment of com- 
pensation prior to the date of the show cause 
hearing, the first monetary penalty equal to one 
and one half (1 1/2) times the average yearly 
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workers’ compensation premium, or if the em- 
ployer is engaged in the construction industry, 
as defined in § 50-6-901, the greater of one 
thousand dollars ($1,000) or one and one half (1 
1/2) times the average yearly workers’ compen- 
sation premium shall be due; however, the 
second monetary penalty equal to the average 
yearly workers’ compensation premium shall 
be held in abeyance. 

“(3) If the employer appears at the show 
cause hearing and it is determined by the 
commissioner or the commissioner’s designee 
that the employer is subject to this chapter and 
that the employer has failed to secure payment 
of compensation as required by this chapter, 
the employer shall be ordered to procure work- 
ers’ compensation insurance coverage and to 
provide the department with proof of coverage 
within five (5) days of the issuance of the order, 
excluding Saturdays, Sundays and holidays. If 
the employer obtains workers’ compensation 
insurance coverage and provides the depart- 
ment with proof of coverage as ordered, the first 
monetary penalty equal to one and one half (1 
1/2) times the average yearly workers’ compen- 
sation premium, or if the employer is engaged 
in the construction industry, as defined in § 50- 
6-901, the greater of one thousand dollars 
($1,000) or one and one half (1 1/2) times the 
average yearly workers’ compensation pre- 
mium shall be due; however, the second mon- 
etary penalty equal to the average yearly work- 
ers’ compensation premium shall be held in 
abeyance. 

“(4) If the employer fails to obtain workers’ 
compensation insurance coverage as ordered by 
the commissioner or commissioner’s designee 
within the required time period, all monetary 
penalties, totaling two and one half (2 1/2) 
times the average yearly workers’ compensa- 
tion premium, or if the employer is engaged in 
the construction industry, as defined in § 50-6- 
901, the greater of two thousand dollars 
($2,000) or two and one half (2 1/2) times the 
average yearly workers’ compensation pre- 
mium, shall be immediately due and payable. 

“(g) The commissioner shall notify the secre- 
tary of state when any employer engaged in the 
construction industry: 

“(1) Fails to secure payment of compensation, 
as required by this chapter; and 

“(2) When any employer who has failed to 
secure payment of compensation, as required 
by this chapter, has secured payment of such 
compensation. 

“(h)(1) In the event an employer engaged in 
the construction industry, as defined in § 50-6- 
901, fails to comply with the requirements of 
this chapter, by failing to secure payment two 
(2) or more times within a five-year period, then 
the commissioner shall issue a monetary pen- 
alty against the employer that is the greater of 
three thousand dollars ($3,000) or three (3) 
times the average yearly workers’ compensa- 
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tion premium for each second or subsequent 
violation. 

“(2)(A) In the event an employer engaged in 
the construction industry, as defined in § 50-6- 
901, fails to comply with the requirements of 
this chapter, by failing to secure payment two 
(2) or more times within a five-year period, such 
employer shall be permanently prohibited from 
obtaining an exemption pursuant to part 9 of 
this chapter and the commissioner shall notify 
the secretary of state of such prohibition. 

“(B) For purposes of subdivision (h)(2)(A), 
"such employer" includes any construction ser- 
vices provider, as defined by § 50-6-901, who 
applies for or has ever received a workers’ 
compensation exemption pursuant to part 9 of 
this chapter using the same federal employer 
identification number as the employer who fails 
to comply with the requirements of this chap- 
ter. 

“(i)(1) The commissioner has the authority to 
seek an injunction in the chancery court of 
Davidson County to prohibit an employer from 
operating its business in any way until the 
employer has complied with an order by the 
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commissioner or the commissioner’s designee 
to obtain workers’ compensation insurance cov- 
erage. 

“(2) In the event an employer shall fail to 
comply with the requirements of this chapter, 
by failing to secure payment of compensation 
on a second or subsequent occasion, the com- 
missioner shall have the authority to seek an 
injunction in the chancery court of Davidson 
County to prohibit the employer from operating 
its business in any way until the employer 
provides proof that it has complied with this 
chapter by securing payment of compensation. 

“G) The employer shall have the right to 
appeal, pursuant to the Uniform Administra- 
tive Procedures Act, compiled at title 4, chapter 
5, any decision made by or order issued by the 
commissioner or the commissioner’s designee 
pursuant to this section.” 


Effective Dates. 
Acts 2014, ch. 908, § 14. May 18, 2014. 


Section to Section References. 
This section is referred to in §§ 50-6-801, 
50-6-908. 


50-6-413. In-state claims office or adjuster required — Authority of 
office or adjuster. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


Every workers’ compensation insurer that provides insurance for Tennessee 
workers’ compensation claims, and every workers’ compensation division- 
approved self-insured employer, shall be required to maintain a workers’ 
compensation claims office or to contract with a claims adjuster located within 
the borders of the state. The claims office or adjuster has authority to 
commence temporary total disability benefits and medical benefits if so 
ordered by the claims coordinator or by a court at a show cause hearing. 


History. 
Acts 1992, ch. 900, § 27. 


50-6-414. Experience modification factors — Notification of employers 
— Failure to give timely notification. [Applicable to inju- 
ries occurring both prior to and on and after July 1, 2014.] 


(a) Any employer who is assigned an experience modification factor for the 
purpose of determining its workers’ compensation premium shall be sent 
annually, at no charge to the employer, a copy of any information relative to its 
experience modification factor that is available to an insurance company. 

(b) If the experience modification factor notification is not received by the 
employer prior to the policy renewal date, or the policy anniversary date if 
different, the experience modification factor shall not be used for premium 
purposes if its use results in a higher premium for the employer. The mailing 
of the experience modification factor worksheet shall be sufficient proof of 
notice, provided the mailing is by certified mail, return receipt requested. 
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History. 
Acts 1998, ch. 370, § 1; 2000, ch. 852, § 6. 


50-6-415. Data collection — Reporting data. [Applicable to injuries 
occurring on and after July 1, 2014.] 


(a)(1) The administrator of the division of workers’ compensation has the 
same authority as the commissioner of commerce and insurance to request 
and obtain relevant information on workers’ compensation claims. All 
workers’ compensation insurers or their designated agents, self insurers and 
the department of commerce and insurance shall report claims information 
and other relevant workers’ compensation data necessary to determine and 
analyze costs of the system to the administrator of the division of workers’ 
compensation or to the agents as the administrator may designate. The 
administrator may promulgate all reasonable rules and regulations neces- 
sary to implement this section in accordance with the Uniform Administra- 

tive Procedures Act, compiled in title 4, chapter 5. 

(2) In promulgating rules concerning data collection, the administrator of 
the division of workers’ compensation shall include appropriate elements of 
the Detailed Claim Information Reporting Model Regulation for Workers’ 
Compensation Insurance issued by the National Association of Insurance 
Commissioners, and other information the administrator deems necessary. 
The administrator shall also consult with the advisory council on workers’ 
compensation in defining the information needed to permit management of 
the system. The administrator shall also report to the commerce and labor 
committee of the senate and the consumer and human resources committee 
of the house of representatives at the request of the chairs of the committees. 
(b) The division of workers’ compensation shall gather, and has the duty to 

analyze and report, information relevant to the functioning of the workers’ 
compensation system to the advisory council on workers’ compensation, the 
general assembly and the governor. The division shall respond to information 
requests concerning workers’ compensation issues from the advisory council on 
workers’ compensation, the general assembly and the governor. 

(c) The administrator of the workers’ compensation division shall enforce 
requests pursuant to this section in the same manner and with the same 
authority as the commissioner of commerce and insurance possesses with 
respect to violations of this part and title 56. The administrator shall also 
notify the principal corporate office of any insurer of any refusal to comply with 
such requests. The administrator’s enforcement authority under this subsec- 
tion (c) applies only to the administrator’s efforts to obtain relevant data as 
provided in subsections (a) and (b). 


History. 

Acts 1996, ch. 944, § 24; 1998, ch. 1024, § 4; 
1999, ch. 520, § 41; 2011, ch. 410, § 10(e); 
2013, ch. 236, § 31; 2013, ch. 282, § 1. 


Compiler’s Notes. 

Acts 1996, ch. 944, which enacted this sec- 
tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 

For the Preamble to the act concerning the 


prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator of the 
division of workers’ compensation” for “commis- 
sioner of labor and workforce development” in 
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(a)(1) and (a)(2), substituted “administrator” 
for “commissioner” in (a)(1), (a)(2), and (c); and 
substituted “administrator of the workers’ com- 
pensation division” for “commissioner of labor 
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Cross-References. 

Reporting requirement satisfied by notice to 
general assembly members of publication of 
report, § 3-1-114. 


and workforce development” in (c). 


Effective Dates. 
Acts 2013, ch. 282, § 10. July 1, 2014. 


50-6-415. Data collection — Reporting data. [Applicable to injuries occurring prior to July 
1, 2014.] 


(a)(1) The commissioner of labor and workforce development has the same authority as the 
commissioner of commerce and insurance to request and obtain relevant information on 
workers’ compensation claims. All workers’ compensation insurers or their designated agents, 
self insurers and the department of commerce and insurance shall report claims information and 
other relevant workers’ compensation data necessary to determine and analyze costs of the 
system to the commissioner of labor and workforce development or to the agents as the 
commissioner may designate. The commissioner may promulgate all reasonable rules and 
regulations necessary to implement this section in accordance with the Uniform Administrative 

Procedures Act, compiled in title 4, chapter 5. 

(2) In promulgating rules concerning data collection, the commissioner of labor and workforce 
development shall include appropriate elements of the Detailed Claim Information Reporting 
Model Regulation for Workers’ Compensation Insurance issued by the National Association of 
Insurance Commissioners, and other information the commissioner deems necessary. The 
commissioner shall also consult with the advisory council on workers’ compensation in defining 
the information needed to permit management of the system. The commissioner shall also report 
to the commerce and labor committee of the senate and the consumer and human resources 
committee of the house of representatives at the request of the chairs of the committees. 

(b) The division of workers’ compensation shall gather, and has the duty to analyze and report, 
information relevant to the functioning of the workers’ compensation system to the advisory council 
on workers’ compensation, the general assembly and the governor. The division shall respond to 
information requests concerning workers’ compensation issues from the advisory council on 
workers’ compensation, the general assembly and the governor. 

(c) The commissioner of labor and workforce development shall enforce requests pursuant to 
this section in the same manner and with the same authority as the commissioner of commerce 
and insurance possesses with respect to violations of this part and title 56. The commissioner shall 
also notify the principal corporate office of any insurer of any refusal to comply with such requests. 
The commissioner's enforcement authority under this subsection (c) applies only to the 
commissioner's efforts to obtain relevant data as provided in subsections (a) and (b). 


History. 
Acts 1996, ch. 944, § 24; 1998, ch. 1024, § 4; 1999, ch. 
520, § 41; 2011, ch. 410, § 10(e); 2013, ch. 236, § 31. 


Compiler’s Notes. 

Acts 1996, ch. 944, which enacted this section, is known 
and may be cited as the “Workers’ Compensation Reform 
Act of 1996.” 


For the Preamble to the act concerning the prohibition 
against establishment of a special committee if there is a 
standing committee on the same subject, please refer to 
Acts 2011, ch. 410. 


Cross-References. 
Reporting requirement satisfied by notice to general 
assembly members of publication of report, § 3-1-114. 
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50-6-416. [Repealed.] 


Compiler’s Notes. benefits, was repealed by Acts 1997, ch. 533, 
Former § 50-6-416 (Acts 1996, ch. 944, § 26), § 6. 
concerning payment of disability and medical 


50-6-417. Dispute of experience modification factor. [Applicable to 
injuries occurring both prior to and on and after July 1, 
2014.] 


In cases where an employer disputes an experience modification factor 
assigned to the employer, the insurer shall notify the employer of the 
employer’s right to submit a request for review and to appeal to the commis- 
sioner of commerce and insurance pursuant to § 56-5-309(b). 


History. tion, is known and may be cited as the “Work- 
Acts 1996, ch. 944, § 27. ers’ Compensation Reform Act of 1996.” 


Compiler’s Notes. 
Acts 1996, ch. 944, which enacted this sec- 


50-6-418. Rating plans based on drug-free workplace program 
participation. [Applicable to injuries occurring on and 
after July 1, 2014.] 


(a)(1) The department of commerce and insurance shall approve rating 
plans for workers’ compensation insurance that give specific identifiable 
consideration in the setting of rates to employers that implement a drug-free 
workplace program pursuant to rules adopted by the division of workers’ 
compensation of the department of labor and workforce development. The 
plans must take effect January 1, 1997, must be actuarially sound, and must 
state the savings anticipated to result from the drug testing. The credit shall 
be at least five percent (5%) unless the commissioner of commerce and 
insurance determines that five percent (5%) is actuarially unsound. 

(2) The commissioner is also authorized to develop a schedule of premium 
credits for workers’ compensation insurance for employers who have safety 
programs that attain certain criteria for safety programs. The commissioner 
shall consult with the administrator of the division of workers’ compensation 
in setting the criteria. 

(b) The department of commerce and insurance shall apply the drug-free 
workplace program credit separately to each individual company for an 
employer having more than one (1) company under one (1) workers’ compen- 
sation insurance policy. However, no credit given to an individual company 
may be combined with any credit given to any other company of the common 
employer or to the common employer itself. 


History. tion, is known and may be cited as the “Work- 
Acts 1996, ch. 944, § 51; 1999, ch. 520, § 41; ers’ Compensation Reform Act of 1996.” 
2005, ch. 390, § 14; 2013, ch. 282, § 1. 
Amendments. 


Compiler’s Notes. The 2013 amendment, effective July 1, 2014, 
Acts 1996, ch. 944, which enacted this sec- substituted “administrator of the division of 
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workers’ compensation” for “commissioner of Section to Section References. 
labor and workforce development” in the sec- This section is referred to in § 50-9-104. 
ond sentence of (a)(2). 


Effective Dates. 
Acts 2013, ch. 282, § 10. July 1, 2014. 


50-6-418. Rating plans based on drug-free workplace program participation. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a)(1) The department of commerce and insurance shall approve rating plans for workers’ 
compensation insurance that give specific identifiable consideration in the setting of rates to 
employers that implement a drug-free workplace program pursuant to rules adopted by the 
division of workers’ compensation of the department of labor and workforce development. The 
plans must take effect January 1, 1997, must be actuarially sound, and must state the savings 
anticipated to result from the drug testing. The credit shali be at least five percent (5%) unless 
the commissioner of commerce and insurance determines that five percent (5%) is actuarially 
unsound. 

(2) The commissioner is also authorized to develop a schedule of premium credits for 
workers’ compensation insurance for employers who have safety programs that attain certain 
criteria for safety programs. The commissioner shall consult with the commissioner of labor and 
workforce development in setting the criteria. 

(b) The department of commerce and insurance shall apply the drug-free workplace program 
credit separately to each individual company for an employer having more than one (1) company 
under one (1) workers’ compensation insurance policy. However, no credit given to an individual 
company may be combined with any credit given to any other company of the common employer 
or to the common employer itself. 


History. and may be cited as the “Workers’ Compensation Reform 
Acts 1996, ch. 944, § 51; 1999, ch. 520, § 41; 2005, ch. Act of 1996.” 
390, § 14. 


Compiler’s Notes. 
Acts 1996, ch. 944, which enacted this section, is known 


50-6-419. Rules governing settlement of workers’ compensation 
claims. [Applicable to injuries occurring on and after July 
1, 2014.] 


(a) Notwithstanding any other provision of this part or of title 56 to the 
contrary, in order to assure that injured employees are treated fairly and to 
assure that claims are handled in an appropriate and uniform manner, the 
administrator of the division of workers’ compensation shall set standards by 
rule governing the adjustment and settlement of workers’ compensation claims 
by insurance carriers and self-insured employers. The standards may include, 
but are not limited to, standards governing contact with an employee after 
notice of injury has been given, the processing of claims and procedures for 
making an offer of settlement. 

(b) The administrator shall promulgate rules and regulations to effectuate 
the purposes of this section. The rules and regulations shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5. 

(c) The administrator of the division of workers’ compensation shall enforce 
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standards adopted pursuant to this section in the same manner and with the 
same authority as the commissioner of commerce and insurance possesses 
with respect to violations of this part and title 56. The administrator shall also 


notify the principal corporate office of any insurer of any violations of the 


standards. 


History. 
Acts 1996, ch. 944, § 53; 1999, ch. 520, § 41; 
2010; Ch. 262,95 1. 


Code Commission Notes. Former subsec- 
tion (d), concerning the development of stan- 
dards for the adjustment and settlement of 
workers’ compensation claims by insurance 
carriers and self-insured employers, was de- 
leted as obsolete by the code commission in 
2005. 


Compiler’s Notes. 
Acts 1996, ch. 944, which enacted this sec- 


tion, is known and may be cited as the “Work- 
ers’ Compensation Reform Act of 1996.” 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
substituted “administrator of the division of 
workers’ compensation” for “commissioner of 
labor and workforce development” in the first 
sentence in (a) and the first sentence in (c); and 
substituted “administrator” for “commissioner” 
in (b) and in the second sentence in (c). 


Effective Dates. 
Acts 2018, ch. 282, § 10. July 1, 2014. 


50-6-419. Rules governing settlement of workers’ compensation claims. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a) Notwithstanding any other provision of this part or of title 56 to the contrary, in order to 
assure that injured employees are treated fairly and to assure that claims are handled in an 
appropriate and uniform manner, the commissioner of labor and workforce development shall set 
standards by rule governing the adjustment and settlement of workers’ compensation claims by 
insurance carriers and self-insured employers. The standards may include, but are not limited to, 
standards governing contact with an employee after notice of injury has been given, the processing 
of claims and procedures for making an offer of settlement. 

(b) The commissioner shall promulgate rules and regulations to effectuate the purposes of this 
section. The rules and regulations shall be promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 

(c) The commissioner of labor and workforce development shall enforce standards adopted 
pursuant to this section in the same manner and with the same authority as the commissioner of 
commerce and insurance possesses with respect to violations of this part and title 56. The 
commissioner shall also notify the principal corporate office of any insurer of any violations of the 
standards. 


History. 
Acts 1996, ch. 944, § 53; 1999, ch. 520, § 41. 


Compiler’s Notes. 
Acts 1996, ch. 944, which enacted this section, is known 
and may be cited as the “Workers’ Compensation Reform 


Code Commission Notes. Former subsection (d), con- jit o¢ 4996» 


cerning the development of standards for the adjustment 
and settlement of workers’ compensation claims by insur- 
ance carriers and self-insured employers, was deleted as 
obsolete by the code commission in 2005. 


50-6-420. Legislative intent. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


It is the intent of the general assembly that upon the filing of a claim 
pursuant to this chapter, the insurer is encouraged to provide semi-annual 
reports to the employer, at no cost to the employer, regarding the status of the 
claim. 


50-6-421 


History. 
Acts 2004, ch. 962, § 44. 


Compiler’s Notes. 

Acts 2004, ch. 962, § 42 provided that: (a) 
The general assembly recognizes that signifi- 
cant cost savings will result from the imple- 
mentation of this bill. It is in the best interest of 
the citizens of Tennessee that the cost savings 
be passed to the entities that have paid faith- 
fully workers’ compensation premiums in order 
to ensure the economic well-being of their em- 
ployees. It is the intent and purpose of the 
general assembly that workers’ compensation 
premiums be adjusted downward within fifteen 
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(15) months of July 1, 2004, to reflect the cost 
savings resulting from the provisions of the act. 
If a workers’ compensation policy is subject to 
renewal during such fifteen (15) month period, 
adjustments to the policy may be made at that 
time. 

(b) It is the intent of the general assembly 
that the savings of the act shall routinely be 
reflected in future filings through the advisory 
prospective loss cost filing system, pursuant to 
§§ 56-5-306(b) and 50-6-402. Nothing in this 
section shall be construed as amending or af- 
fecting the procedures for filing and approval of 
rates set forth in title 56, chapter 5. 


50-6-421. Requesting and obtaining information on employer workers’ 
compensation insurance policies to ensure compliance 
with law — Confidentiality — What constitutes’ public 
record. [Applicable to injuries occurring on and after July 


1, 2014.] 


(a) The administrator of the division of workers’ compensation may request 
and obtain information regarding employer workers’ compensation insurance 
policies in order to ensure compliance with the law. Except as otherwise 
provided in subsection (b), any information relating to workers’ compensation 
insurance policies obtained by the administrator pursuant to this subsection 
(a) shall be deemed confidential and shall not constitute a public record, as 
defined in § 10-7-503; provided, such information may be used by any state 
agency, or vendor designated by the state, for the purpose of ensuring 
compliance with the law. 

(b) The following information obtained by the administrator pursuant to 
subsection (a) shall constitute a public record, as defined in § 10-7-503, and 
shall be open for personal inspection by any citizen of this state: 

(1) Employer name and business address; 

(2) Workers’ compensation insurance carrier name and business address; 
and 

(3) Workers’ compensation insurance policy number, policy effective date 
and policy expiration date. 


History. trator” for “commissioner” in the second sen- 
Acts 2013, ch. 50, § 1; 20138, ch. 282, § 1. tence of (a) and in the introductory paragraph 
of (b). 
Amendments. 


The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator of the 
division of workers’ compensation” for “commis- 
sioner of labor and workforce development” at 
the beginning of (a); and substituted “adminis- 


Effective Dates. 
Acts 20138, ch. 282, § 10. July 1, 2014. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


50-6-421. Requesting and obtaining information on employer workers’ compensation 
insurance policies to ensure compliance with law — Confidentiality — What 
constitutes public record. [Applicable to injuries occurring prior to July 1, 


2014.] 


(a) The commissioner of labor and workforce development may request and obtain information 
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regarding employer workers’ compensation insurance policies in order to ensure compliance with 
the law. Except as otherwise provided in subsection (b), any information relating to workers’ 
compensation insurance policies obtained by the commissioner pursuant to this subsection (a) shall 
be deemed confidential and shall not constitute a public record, as defined in § 10-7-503; provided, 
such information may be used by any state agency, or vendor designated by the state, for the 
purpose of ensuring compliance with the law. 

(b) The following information obtained by the commissioner pursuant to subsection (a) shall 
constitute a public record, as defined in § 10-7-503, and shall be open for personal inspection by 
any citizen of this state: 

(1) Employer name and business address; 

(2) Workers’ compensation insurance carrier name and business address; and 

(3) Workers’ compensation insurance policy number, policy effective date and policy 
expiration date. 


History. Cross-References. 
Acts 2013, ch. 50, § 1. Confidentiality of public records, § 10-7-504. 
PART 5 


SAFE EMPLOYMENT PRACTICES 


50-6-501. Establishment of safety committees — Reporting by insur- 
ance companies — Civil penalty. [Applicable to injuries 
occurring on and after July 1, 2014.] 


(a) In order to promote health and safety in places of employment in this 
state, every public or private employer that is subject to this chapter, shall 
establish and administer a safety committee in accordance with rules adopted 
pursuant to § 50-6-502, if the administrator of the workers’ compensation 
division finds that the employer has an experience modification factor or rate 
applied to the premium greater than or equal to one and twenty hundredths 
(1.20). 

(b) In making determinations under subsection (a), the administrator of the 
workers’ compensation division shall utilize the most recent statistics regard- 
ing experience modification rates. 

(c)(1) Every insurance company authorized to write workers’ compensation 
insurance shall submit its modification factors or rates for each of its 
workers’ compensation insureds to the commissioner of commerce and 
insurance, when requested by the commissioner. On request from the 
administrator of the workers’ compensation division, the commissioner of 
commerce and insurance shall provide the division of workers’ compensation 
with the information. 

(2) The administrator of the workers’ compensation division shall estab- 
lish safety committee requirements for self-insured employers pursuant to 
rules promulgated in accordance with the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5. 

(3) The commissioner of commerce and insurance may assess a civil 
penalty of up to two thousand dollars ($2,000) per incident for failure to 
comply with subdivision (c)(1). 


50-6-501 


History. 
Acts 1992, ch. 900, § 5; 1999, ch. 520, § 41; 
2005, ch. 390, § 13; 20138, ch. 282, § 1. 
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and workforce development” in (a), (b), in the 
second sentence of (c)(1), and in (c)(2). 


Effective Dates. 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
substituted “administrator of the workers’ com- 
pensation division” for “commissioner of labor 


Acts 2018, ch. 282, § 10. July 1, 2014. 


Section to Section References. 
This section is referred to in § 50-6-502. 


50-6-501. Establishment of safety committees — Reporting by insurance companies — Civil 
penalty. [Applicable to injuries occurring prior to July 1, 2074.] 


(a) In order to promote health and safety in places of employment in this state, every public or 
private employer that is subject to this chapter, shall establish and administer a safety committee 
in accordance with rules adopted pursuant to § 50-6-502, if the commissioner of labor and 
workforce development finds that the employer has an experience modification factor or rate 
applied to the premium greater than or equal to one and twenty hundredths (1.20). 

(b) In making determinations under subsection (a), the commissioner of labor and workforce 
development shall utilize the most recent statistics regarding experience modification rates. 

(c)(1) Every insurance company authorized to write workers’ compensation insurance shall 

submit its modification factors or rates for each of its workers’ compensation insureds to the 

commissioner of commerce and insurance, when requested by the commissioner. On request 
from the commissioner of labor and workforce development, the commissioner of commerce and 
insurance shall provide the department of labor and workforce development with the information. 

(2) The commissioner of labor and workforce development shall establish safety committee 
requirements for self-insured employers pursuant to rules promulgated in accordance with the 

Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(3) The commissioner of commerce and insurance may assess a civil penalty of up to two 

thousand dollars ($2,000) per incident for failure to comply with subdivision (c)(1). 


History. workers’ compensation act for additional compensation 
Acts 1992, ch. 900, § 5; 1999, ch. 520, § 41; 2005, ch. —_ because of failure to comply with specific requirement of 
390, § 13. statute or regulation by public for protection of workers. 31 


Collateral References. A.L.R.6th 199. 


Validity, construction, and application of provisions of 


50-6-502. Rules governing committees — Duties of committees — 
Training — Operation under collective bargaining 
agreement. [Applicable to injuries occurring on and after 
July 1, 2014.] 


(a) In carrying out § 50-6-501, the administrator of the workers’ compen- 
sation division shall promulgate rules that include, but are not limited to, 
provisions: 

(1) Prescribing the membership of the committees to ensure equal num- 
bers of hourly employees and employer representatives as well as specifying 
the frequency of meetings; 

(2) Requiring employers to make adequate written records of each meet- 
ing and to maintain the records subject to inspection by Tennessee occupa- 
tional safety and health administration representatives; and 

(3) Requiring employers to compensate employee representatives on 
safety committees at the regular hourly wage while the employees are 
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engaged in safety committee training or are attending safety committee 

meetings. 

(b) The duties and functions of the safety committee shall include, but are 
not limited to: 

(1) Assisting in establishing procedures for workplace safety inspections 
by the committee; 

(2) Assisting in establishing procedures for investigating all safety inci- 
dents, accidents, illnesses and deaths; and 

(3) Assisting in evaluating accident and illness prevention programs. 

(c) The employer shall provide training for safety committee members in 
their duties and responsibilities provided in subsection (b). 

(d) An employer operating under a collective bargaining agreement that 
contains provisions regulating the formation and operation of a safety com- 
mittee that meets or exceeds the minimum requirements of this section and 
§ 50-6-501 may apply to the administrator of the workers’ compensation 
division for a determination that the employer meets the requirements of this 
section and § 50-6-501. 


History. Effective Dates. 
Acts 1992, ch. 900, § 5; 1999, ch. 520, § 41; Acts 2013, ch. 282, § 10. July 1, 2014. 


BOis, Cl'262; 9" 1: 
Section to Section References. 


Amendments. This section is referred to in § 50-6-501. 
The 2013 amendment, effective July 1, 2014, 


substituted “administrator of the workers’ com- 
pensation division” for “commissioner of labor 
and workforce development” in (a) and (d). 


50-6-502. Rules governing committees — Duties of committees — Training — Operation 
under collective bargaining agreement. [Applicable to injuries occurring 
prior to July 1, 2014.] 


(a) In carrying out § 50-6-501, the commissioner of labor and workforce development shall 
promulgate rules that include, but are not limited to, provisions: 
(1) Prescribing the membership of the committees to ensure equal numbers of hourly 
employees and employer representatives as well as specifying the frequency of meetings; 
(2) Requiring employers to make adequate written records of each meeting and to maintain 
the records subject to inspection by Tennessee occupational safety and health administration 
representatives; and 
(3) Requiring employers to compensate employee representatives on safety committees at 
the regular hourly wage while the employees are engaged in safety committee training or are 
attending safety committee meetings. 
(b) The duties and functions of the safety committee shall include, but are not limited to: 
(1) Assisting in establishing procedures for workplace safety inspections by the committee; 
(2) Assisting in establishing procedures for investigating all safety incidents, accidents, 
illnesses and deaths; and 
(3) Assisting in evaluating accident and illness prevention programs. 
(c) The employer shall provide training for safety committee members in their duties and 
responsibilities provided in subsection (b). 
(d) An employer operating under a collective bargaining agreement that contains provisions 
regulating the formation and operation of a safety committee that meets or exceeds the minimum 
requirements of this section and § 50-6-501 may apply to the commissioner of labor and workforce 
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development for a determination that the employer meets the requirements of this section and 


§ 50-6-501. 


History. 
Acts 1992, ch. 900, § 5; 1999, ch. 520, § 41. 


50-6-503. [Repealed.] 


Compiler’s Notes. 
Former § 50-6-503 (Acts 1992, ch. 900, § 5; 
1999, ch. 520, § 41), concerning the safe em- 


50-6-504. [Repealed.] 


Compiler’s Notes. 
Former § 50-6-504 (Acts 1992, ch. 900, § 5; 
1996, ch. 944, § 52; 1999, ch. 520, § 41), con- 


ployment education and training advisory com- 
mittee, was repealed by Acts 2005, ch. 369, § 2, 
effective July 1, 2005. 


cerning occupational safety and health grants, 
was repealed by Acts 2005, ch. 369, § 2, effec- 
tive July 1, 2005. 


50-6-505. Civil liability of labor organization. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 


When an employee incurs an injury compensable under this chapter, the 
discussion or furnishing, or failure to discuss or furnish, or failure to enforce 
any safety or health provision, shall not subject a labor organization repre- 
senting the injured employee to any civil liability for the injury. 


History. 
Acts 1992, ch. 900, § 5. 


PART 6 


WORKERS’ COMPENSATION INSURANCE FUND ACT 
OF 1992 


50-6-601. Short title — Establishment of competitive state workers’ 
compensation insurance fund. [Applicable to injuries oc- 
curring both prior to and on and after July 1, 2014.] 


(a) This part shall be known and may be cited as the “Workers’ Compensa- 
tion Insurance Fund Act of 1992.” 

(b)(1) There shall be established a competitive state workers’ compensation 

insurance fund to insure employers under this chapter. 

(2) This fund shall operate as a nonprofit insurance company and is 
subject to all requirements of law and regulation as any other insurer 
offering workers’ compensation insurance in Tennessee pursuant to title 56 
and this chapter. 

(3) This fund shall act in addition to, and not as a substitute for, an 
assigned risk pool. 

(4) The fund shall be required to maintain an adequate rate and any 
assessment for accumulated liabilities shall be made only against those 
insured within the state workers’ compensation insurance fund. No assess- 
ments shall be made against or for the Tennessee Guaranty Association, as 
described in title 56, chapter 12, and no assessment shall be made against a 


595 WORKERS’ COMPENSATION LAW 50-6-604 


private insurer or any entity authorized under § 50-6-405(c), not participat- 
ing in the state workers’ compensation insurance fund. The policies written 
by the fund shall be assessable against the policyholders. 


History. This section is referred to in § 56-5-314. 
Acts 1992, ch. 900, § 26; 1994, ch. 979, § 2. 


Section to Section References. 
This part is referred to in § 56-5-314. 


50-6-602. Part definitions. [Applicable to injuries occurring both prior 
to and on and after July 1, 2014.] 


As used in this part, unless the context otherwise requires: 
(1) “Board” means the board of directors of the competitive state compen- 
sation insurance fund; 
(2) “Fund” means the competitive state compensation insurance fund; and 
(3) “Personal injury” or “injury” has the meaning given to itin § 50-6-102. 


History. 
Acts 1992, ch. 900, § 26; 1994, ch. 979, § 3. 


50-6-603. Purpose and organization of fund. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 


The fund shall be created as a nonprofit independent public corporation for 
the purpose of insuring employers against liability for personal injuries for 
which their employees may be entitled to benefits under this part. The fund 
shall be organized as a domestic insurance company. 


History. Section to Section References. 
Acts 1992, ch. 900, § 26. This section is referred to in § 56-5-314. 


50-6-604. Board of directors — Members. [Applicable to injuries occur- 
ring both prior to and on and after July 1, 2014.] 


(a) In the event the commissioner of commerce and insurance elects to make 
the fund operational pursuant to § 56-5-314, the existing board of directors 
shall terminate and a new board shall be appointed within sixty (60) days of 
the election. 

(b) The board of directors shall initially consist of seven (7) members who 
are knowledgeable concerning the workers’ compensation system. The state 
treasurer shall be an ex officio member. Initially, the speakers of the senate and 
the house of representatives and the governor shall each appoint one (1) 
member for a two-year term and one (1) member for a three-year term. Each 
director shall hold office until a successor is appointed and qualifies. The board 
shall annually elect a chair from among its members and other officers it 
deems necessary for the performance of its duties. 

(c)(1) Once the fund is operational and the commissioner of commerce and 

insurance certifies it as a fund able to effectively operate under this part and 

title 56, then on the next scheduled expiration of board members’ terms: 
(A) The members shall be elected by policyholders; and 
(B) The state treasurer shall, on expiration of the treasurer’s term, 
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cease to be a member of the board. 
(2) The successor board shall consist of seven (7) members selected by 
policyholders for three-year terms. 


History. tion, is known and may be cited as the “Work- 
Acts 1992, ch. 900, § 26; 1996, ch. 944, § 28. ers’ Compensation Reform Act of 1996.” 


Compiler’s Notes. 
Acts 1996, ch. 944, which amended this sec- 


50-6-605. Management of fund. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


The management and control of the fund is vested solely in the board. 


History. 
Acts 1992, ch. 900, § 26. 


50-6-606. Powers of board. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


(a)(1) The board is vested with full power, authority, and jurisdiction over 
the fund. 

(2) The board may perform all acts necessary or convenient in the exercise 
of any power, authority, or jurisdiction over the fund, either in the admin- 
istration of the fund or in connection with the insurance business to be 
carried on by it under this part, as fully and completely as the governing 
body of a private insurance carrier to fulfill the objectives and intent of this 
part. 

(b) The board may invest assets as permitted by § 56-3-402. 


History. 
Acts 1992, ch. 900, § 26. 


50-6-607. [Repealed.] 


Compiler’s Notes. manager, was repealed by Acts 1994, ch. 979, 
Former § 50-6-607 (Acts 1992, ch. 900,§ 26), § 4. 
concerning administrative control by the fund 


50-6-608. Nonliability of board members, officers or employees. [Appli- 
cable to injuries occurring both prior to and on and after 
July 1, 2014.] 


The members of the board and officers or employees of the fund shall not be 
liable personally, either jointly or severally, for any debt or obligation created 
or incurred by the fund. 


History. 
Acts 1992, ch. 900, § 26. 


50-6-609. Scope of insurance by fund. [Applicable to injuries occur- 
ring on and after July 1, 2014.] 


The fund shall insure an employer against any workers’ compensation claim 
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arising primarily out of and in the course and scope of employment as fully as 


any other insurer. 
History. 
Acts 1992, ch. 900, § 26; 2013, ch. 282, § 9. 


Amendments. 
The 2013 amendment, effective July 1, 2014, 


inserted the words “primarily” and “and scope” 
in the middle of this section. 


Effective Dates. 
Acts 2018, ch. 282, § 10. July 1, 2014. 


50-6-609. Scope of insurance by fund. [Applicable to injuries occurring prior to July 1, 
2014.] 


The fund shall insure an employer against any workers’ compensation claim arising out of and 
in the course of employment as fully as any other insurer. 


History. 
Acts 1992, ch. 900, § 26. 


50-6-610. Powers of fund. [Applicable to injuries occurring both prior 
to and on and after July 1, 2014.] 


For purposes of exercising the specific powers granted in this part and 
carrying out the other purposes of this part, the fund may: 

(1) Sue and be sued; 

(2) Have a seal and alter it at will; 

(3) Make, amend, and repeal rules relating to the conduct of the business 
of the fund; 

(4) Enter into contracts relating to the administration of the fund; 

(5) Rent, lease, buy, or sell property in its own name and may construct or 
repair buildings necessary to provide space for its operations; 

(6) Declare a dividend when there is an excess of assets over liabilities, 
and minimum surplus requirements; 

(7) Pay medical expenses, rehabilitation expenses, compensation due 
claimants of insured employers, pay salaries, and pay administrative and 
other expenses; 

(8) Hire personnel and set salaries and compensation; and 

(9) Perform all other functions and exercise all other powers of a domestic 
insurance company that are necessary, appropriate, or convenient to admin- 
ister the fund. 


History. 
Acts 1992, ch. 900, § 26. 


50-6-611. [Repealed.] 


of the fund manager, was repealed by Acts 
1994, ch. 979, § 4. 


Compiler’s Notes. 
Former § 50-6-611 (Acts 1992, ch. 900, § 26), 
concerning the appointment and compensation 


50-6-612. [Repealed.] 


concerning the fund manager’s official bond, 
was repealed by Acts 1994, ch. 979, § 4. 


Compiler’s Notes. 
Former § 50-6-612 (Acts 1992, ch. 900, § 26), 
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50-6-613. [Repealed.] 


Compiler’s Notes. manager, was repealed by Acts 1994, ch. 979, 
Former § 50-6-613 (Acts 1992, ch. 900,§ 26), § 4. 
concerning the powers and duties of the fund 


50-6-614. [Repealed.] 


Compiler’s Notes. concerning the state compensation account, 
Former § 50-6-614 (Acts 1992, ch. 900, § 26), was repealed by Acts 1994, ch. 979, § 4. 


50-6-615. Property of fund — Fund employees. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 


All premiums and other money paid to the fund, all property and securities 
acquired through the use of money belonging to the fund, and all interest and 
dividends earned upon money belonging to the fund and deposited or invested 
by the fund are the sole property of the fund and shall be used exclusively for 
the operation and obligations of the fund. The money of the fund is not state 
property. The employees of the fund shall not be considered state employees. 


History. 
Acts 1992, ch. 900, § 26. 


50-6-616. Appropriations prohibited except as provided in § 50-6-621. 
[Applicable to injuries occurring both prior to and on and 
after July 1, 2014.] 


The fund shall not receive any state appropriation at any time other than as 
provided by § 50-6-621. 


History. 
Acts 1992, ch. 900, § 26. 


50-6-617. Fund not a state agency. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


The fund shall not be considered a state agency for any purpose. 


History. 
Acts 1992, ch. 900, § 26. 


50-6-618. Rules for sale of coverage by agents. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 


Private independent insurance agents licensed to sell workers’ compensa- 
tion insurance in this state may sell insurance coverage for the fund according 
to rules adopted by the board. The board shall, by rule, also establish a 
schedule of commissions that the fund will pay for the services of an agent. 


History. 
Acts 1992, ch. 900, § 26. 
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50-6-619. Annual report required. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


The board shall submit an annual report to the governor and general 
assembly indicating the business done by the fund the previous year and 
containing a statement of the resources and liabilities of the fund. 


History. general assembly members of publication of 
Acts 1992, ch. 900, § 26; 1994, ch. 979,§ 5. report, § 3-1-114. 


Cross-References. 
Reporting requirements satisfied by notice to 


50-6-620. Contents of annual report. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


The board shall annually report to the general assembly, governor, and the 
director of the division of state audit the operations of the fund up to that date. 
The report shall include, but not be limited to: 

(1) The volume of premiums insured through the state fund and its share 
of the state workers’ compensation insurance market; 

(2) The percent division of premium dollars among various types of 
benefit payments and administrative costs for policies and claims under the 
state fund; 

(3) The average rate of return enjoyed by the state fund on its invested 
assets; 

(4) Recommendations concerning desirable changes in the state fund to 
promote its prompt and efficient administration of policies and claims; 

(5) A recommendation to the general assembly and governor regarding 
the continued operation of the fund; 

(6) A full report concerning reserve practices including any actuarial 
analysis of the funds reserved; and 

(7) Any other information the director deems appropriate. 


History. 
Acts 1992, ch. 900, § 26; 1994, ch. 979, § 5. 


50-6-621. Bonds, appropriation for start-up costs. [Applicable to inju- 
ries occurring both prior to and on and after July 1, 2014.] 


The state is authorized to issue bonds in accordance with law or appropriate 
funds in the general appropriations act to the competitive state compensation 
insurance fund for start-up costs to be repaid pursuant to terms set by 
authorizing legislation for issuance of the bonds or appropriated funds. The 
start-up costs may be utilized by the fund to meet the reserve and capitaliza- 
tion requirements of the department of commerce and insurance. The funds set 
aside for this purpose shall be considered an admitted asset for regulatory 
purposes. The time for the fund repaying the appropriations may be extended 
by the funding board. 


History. Code Commission Notes. Former subsec- 
Acts 1992, ch. 900, § 26; 1994, ch. 979, § 1; tion (b), concerning the reversion to the general 
1995, ch. 448, § 1. fund of unexpended funds appropriated for es- 
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tablishing to workers’ compensation insurance 
fund, was deleted as obsolete by the code com- 
mission in 2005. 


50-6-622. Start-up of operations. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


The fund shall begin providing workers’ compensation insurance coverage 
when the board determines that the fund is able to do so and all requirements 
under state law have been met. The fund shall not issue insurance policies to 
employers until the approval of the director of the division of state audit has 
been obtained. 


History. 
Acts 1992, ch. 900, § 26; 1994, ch. 979, § 6. 


50-6-623. Submission and review of organizational and operating 
plans. [Applicable to injuries occurring on and after July 
1, 2014.] 


Before the fund established by this part shall enter into any contract, except 
for consulting services, or issue any bonds, or incur any liability, the board of 
directors shall submit organizational and operating plans for the fund to a 
review committee for approval. The review committee shall consist of the 
administrator of the workers’ compensation division, the commissioners of 
commerce and insurance, and finance and administration, the state treasurer, 
and the comptroller of the treasury. The review committee shall approve the 
operational and organizational plans if it determines the plans to be in accord 
with this part and to be fiscally sound and responsible. If the committee 
approves the plan, then the fund may become fully operational. If the 
committee does not approve the plan, then the committee shall make appro- 
priate recommendations to the board of directors, governor, and the speakers 
of the senate and house of representatives concerning any deficiencies. 


History. compensation division, the commissioners of 
Acts 1992, ch. 900, § 26; 1994, ch. 979, § 7; commerce and insurance,” for “the commission- 
1999, ch. 520, § 41; 2013, ch. 282 § 1. ers of labor and workforce development, com- 


merce and insurance,” in the second sentence. 
Amendments. 


The 2013 amendment, effective July 1, 2014, Effective Dates. 
substituted “the administrator of the workers’ Acts 2018, ch. 282, § 10. July 1, 2014. 


50-6-623. Submission and review of organizational and operating plans. [Applicable to 
injuries occurring prior to July 1, 2014.] 


Before the fund established by this part shall enter into any contract, except for consulting 
services, or issue any bonds, or incur any liability, the board of directors shall submit organizational 
and operating plans for the fund to a review committee for approval. The review committee shall 
consist of the commissioners of labor and workforce development, commerce and insurance, and 
finance and administration, the state treasurer, and the comptroller of the treasury. The review 
committee shall approve the operational and organizational plans if it determines the plans to be 
in accord with this part and to be fiscally sound and responsible. If the committee approves the 
plan, then the fund may become fully operational. If the committee does not approve the plan, then 
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the committee shall make appropriate recommendations to the board of directors, governor, and 
the speakers of the senate and house of representatives concerning any deficiencies. 


History. 
Acts 1992, ch. 900, § 26; 1994, ch. 979, § 7; 1999, ch. 
520, § 41. 


PART 7 


INTERLOCAL AGREEMENTS BY ELECTRIC 
COOPERATIVES AND MUNICIPAL UTILITIES 


50-6-701. Part definitions. [Applicable to injuries occurring both prior 
to and on and after July 1, 2014.] 


As used in this part, unless the context otherwise requires: 

(1) “Association captive insurance company” means an association captive 
insurance company described in § 56-13-102, operated by an association 
described in § 56-13-102; 

(2) “Electric cooperative” means an electric cooperative or electric mem- 
bership corporation, whether organized or operating under title 65, chapter 
25, or similar statutes of any other state, that distributes electric power 
purchased from the Tennessee Valley authority (TVA); 

(3) “Interlocal agreement” means an agreement authorized by title 12, 
chapter 9, or by this part, or by both; and 

(4) “Municipal utility” means any governmental entity as defined in 
§ 29-20-102, having a system for the distribution of electric power, whether 
operated under the authority of a board of the governmental entity, by a 
department of the governmental entity or under the authority of a board 
created pursuant to the Municipal Electric Plant Law of 1935, compiled in 
title 7, chapter 52, or by the authority of any other law of the state, and that 
operates an electric generation or distribution system that distributes 
electric power purchased from the Tennessee Valley authority; and also 
includes any municipality, county or other political subdivision of another 
state, whether operated under a board or as a county or municipal depart- 
ment, that distributes electric power purchased from the Tennessee Valley 
authority. 


History. Section to Section References. 
Acts 1995, ch. 488, § 1. This part is referred to in § 48-58-601. 
50-6-702. Authorization to enter interlocal agreements — General 


assembly findings. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


(a) For the purpose of insuring or self-insuring the obligations and liabilities 
under this chapter, municipal utilities and electric cooperatives are authorized 
to enter into interlocal agreements to pool their liabilities pursuant to 
§ 29-20-401, as if each electric cooperative were a governmental entity for 
purposes of § 29-20-401, and as if each cooperative were a public agency for 
purposes of title 12, chapter 9, and under which the interlocal agreement is 
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administered by an association captive insurance company or any of its 
affiliates or subsidiaries. An interlocal arrangement that is administered by an 
association captive insurance company may also provide for the insuring or 
self-insuring of obligations and liabilities arising under the federal Longshore- 
men’s and Harbor Workers’ Compensation Act, compiled in 33 U.S.C. §§ 901- 
950, as long as the company has obtained any necessary approvals by the 
appropriate federal agencies. 

(b) The general assembly finds and determines that participation in the 
interlocal agreements by electric cooperatives and municipal utilities provides 
a mutual benefit to help reduce the expense of operations of municipal utilities 
and electric cooperatives and hence reduces the cost of electricity for the 
citizens of the state, and finds that all contributions of financial and adminis- 
trative resources and associated costs and expenses made by a municipal 
utility pursuant to an interlocal agreement, as authorized in this part, are 
made for a public and governmental purpose, and that the contributions 
benefit the contributing municipal utilities. To the extent that the interlocal 
agreements provide for the respective parties to indemnify or hold harmless 
each other from certain liabilities arising out of participation in the pooling 
agreement, the provisions are authorized in accordance with the findings of the 
general assembly. 


History. 
Acts 1995, ch. 488, § 2; 2010, ch. 848, § 1. 


50-6-703. Association captive insurance companies as administrators 
for certain entities. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


An association captive insurance company may, directly or through an entity 
it may create and control, enter into agreements with participating govern- 
mental entities or electric cooperatives under § 29-20-401, to serve as admin- 
istrator or act as the special fund or legal or administrative entity of the pooled 
financial and administrative resources thereunder and under this part, and 
may charge fees and costs for such services as administrator. The company 
may provide insurance or reinsurance for excess losses above the amounts that 
are retained by the pooled financial resources, the same as if it were created by 
governmental entities under § 29-20-401(e), for those purposes, an electric 
cooperative shall be deemed to be a governmental entity. To the extent that an 
association captive insurance company shall be deemed to become a party to an 
interlocal agreement, it shall be deemed to have the status of a public agency 
for those purposes. The administrative activities and operations of the fund or 
entity, whether by, through or under the direction or supervision of the 
association captive insurance company or otherwise, shall be subject to 
§ 29-20-401(d), and certificates of compliance may be issued as authorized by 
§ 29-20-401(c)(2). 


History. 
Acts 1995, ch. 488, § 3. 
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50-6-704. Liability — Participation in other arrangements — No im- 
plied repeal. [Applicable to injuries occurring both prior 
to and on and after July 1, 2014.] 


(a) Nothing in this part shall be construed to confer upon any electric 
cooperative any immunity from liability for damages for injuries to persons or 
property granted to a governmental entity under the provisions of the 
Tennessee Governmental Tort Liability Act, compiled in title 29, chapter 20, 
nor to prevent a municipal utility from exercising any right, privilege or option 
it may have under this chapter. 

(b) Nothing in this part shall preclude a municipal utility or electric 
cooperative from participating in any other insured, self-insured, or risk- 
pooling arrangement permitted under any other law of this state. 

(c) Nothing in this part shall be deemed to be an implied repeal of any of the 
provisions of title 65, chapter 25. 


History. 
Acts 1995, ch. 488, §§ 4-6. 


50-6-705. Liberal construction. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


This part shall be liberally construed to permit electric cooperatives and 
municipal utilities to enter into agreements to pool their resources to provide 
for satisfaction of obligations under this chapter, as if electric cooperatives 
were governmental entities under § 29-20-401 or public agencies under title 
12, chapter 9. 


History. 
Acts 1995, ch. 488, § 7. 


PART 8 
UNINSURED EMPLOYERS FUND 


50-6-801. Creation — Legislative intent — Uses of fund. [Applicable to 
injuries occurring both prior to and on and after July 1, 
2014.] 


(a) There is created the uninsured employers fund as an account in the 
general fund, which shall be invested pursuant to § 9-4-603. Moneys from the 
fund may be expended to fund activities authorized by this part. Any revenues 
deposited in this fund shall remain in the fund until expended for purposes 
consistent with this part, and shall not revert to the general fund on any June 
30. Any appropriation for the fund shall not revert to the general fund on any 
June 30, but shall remain available for expenditure in subsequent fiscal years. 

(b) The uninsured employers fund may receive revenues that shall include 
all penalties assessed and collected from employers who fail to provide 
workers’ compensation coverage or who fail to qualify as self-insurers pursu- 
ant to this chapter, and any other amounts that may be appropriated. In 
addition, when deemed necessary in the discretion of the administrator and 
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when the balance remaining in the uninsured employers fund is less than the 
amount of funds distributed by the division to provide benefits to injured 
workers in the previous fiscal year, the administrator may also withdraw up to 
twenty-five percent (25%) of the balance of funds remaining after the costs and 
expenditures provided by § 50-6-913(b) have been satisfied, from the employee 
misclassification education and enforcement fund to provide benefits under 
this part. 

(c) The uninsured employers fund shall be used for payment of the costs 
incurred by the division of workers’ compensation to administer the assess- 
ment of and collection of penalties provided in § 50-6-412. 

(d) The division may use any revenues remaining in the uninsured employ- 
ers fund that are not used for the purposes provided in subsection (c) to provide 
temporary disability and medical benefits to any eligible employee who 
suffered an injury arising primarily within the course and scope of the 
employee’s employment with an employer who failed to secure the payment of 
compensation pursuant to this chapter at the time the eligible employee 
suffered the injury. An employee shall be an eligible employee within the 
meaning provided by this section if: 

(1) The employee was employed by an employer who failed to secure 
payment of compensation pursuant to this chapter; 

(2) The employee suffered an injury on or after July 1, 2015, primarily 
within the course and scope of employment, at a time when the employer had 
failed to secure the payment of compensation; 

(3) The employee was a Tennessee resident on the date of injury; 

(4) The employee provided notice to the division of the injury and of the 
failure of the employer to secure the payment of compensation within a 
reasonable period of time, but in no event more than sixty (60) days, after the 
date of the injury; and 

(5) Except as provided in § 50-6-802(d) and (e), the employee secured a 
judgment for workers’ compensation benefits against the employer for the 
injury. 


History. Effective Dates. 

Acts 2000, ch. 972, § 2; 2014, ch. 765, §§ 1, 2. Acts 2014, ch. 765, § 4. April 24, 2014. 
Amendments. Section to Section References. 

The 2014 amendment added the last sen- This part is referred to in § 4-3-1016. 
tence in (b); substituted “division of workers’ This section is referred to in § 50-6-802. 


compensation” for “department of labor and 
workforce development” in (c); and added (d). 


50-6-802. Request for benefits from fund. [Applicable to injuries occur- 
ring both prior to and on and after July 1, 2014.] 


(a) An eligible employee may request that the division provide the employee 
temporary disability or medical benefits, pursuant to § 50-6-801(d), by sub- 
mitting a request for benefits from the uninsured employers fund to the 
division no more than sixty (60) days after conclusion of the claim, including all 
appeals. The request shall be made on a form prescribed by the division, and 
shall be submitted to the division via certified mail. The eligible employee shall 
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include a copy of the judgment with the request. Any request for benefits that 
does not meet the requirements of this subsection (a) shall not be considered. 

(b) For claims with a date of injury that is on or after July 1, 2015, the 
division may, upon receipt of a request for benefits pursuant to subsection (a) 
from an eligible employee, provide the employee workers’ compensation 
benefits for temporary disability and medical benefits only. The division shall 
promulgate rules, pursuant to the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5, setting forth the circumstances under which 
benefits may be paid pursuant to this part. 

(c) If the division pays workers’ compensation benefits to the injured 
employee, the workers’ compensation benefits shall be paid to the employee 
from the uninsured employers fund and the amount paid to, or on behalf of, 
any injured employee, pursuant to this part, shall not exceed forty thousand 
dollars ($40,000). Of the forty thousand dollars ($40,000), no more than twenty 
thousand dollars ($20,000) shall be payable for medical benefits and no more 
than twenty thousand dollars ($20,000) shall be payable for temporary 
disability benefits. However, if less than twenty thousand dollars ($20,000) has 
been paid to the employee for temporary disability or medical benefits and the 
employee has secured a judgment for temporary disability or medical benefits 
in an amount greater than twenty thousand dollars ($20,000), the adminis- 
trator may pay the remaining funds to the employee for temporary disability 
or medical benefits. The administrator shall not pay benefits pursuant to this 
part to, or on behalf of, any employee for more than one workplace injury. 

(d)(1) In order to establish medical causation, the administrator shall have 
authority to provide medical benefits to an employee who meets the 
requirements of § 50-6-801(d)(1)-(4) for the payment of the cost associated 
with the employee’s visit with a physician to perform an evaluation and 
provide an opinion on medical causation. The employer shall be required to 
reimburse the division for the payment of benefits pursuant to this section 
even when the employee’s injury is determined not to be compensable under 
this chapter. 

(2) When medical benefits have been provided pursuant to subdivision 
(d)(1), the amount of payment shall be deducted from the total amount of 
benefits that may be provided under subsection (c) in the event that those 
benefits are provided. However, the provision of medical benefits pursuant to 
this subsection (d) shall not automatically entitle the employee to the 
benefits provided by subsection (c) even when the claim is determined to be 
compensable under this chapter. 

(e)(1) If medical causation is established and a workers’ compensation judge 

determines that an employee, who meets the requirements of § 50-6- 

801(d)(1)-(4), is entitled to temporary disability or medical benefits, follow- 

ing an expedited hearing as provided in § 50-6-239(d), the administrator has 
the discretion to begin paying temporary disability or medical benefits. 

(2) If the administrator makes any payments of temporary disability or 
medical benefits pursuant to this subsection (e) and the employee fails to 
prosecute the claim, the division has authority to seek recovery of the 
payments from the employee. 

(3) The provision of medical benefits pursuant to this subsection (e) shall 
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not automatically entitle the employee to the benefits provided by subsection 

(c) even when the claim is determined to be compensable under this chapter. 

(f) When an employee who has provided notice pursuant to § 50-6-801(d)(4) 
files a claim for workers’ compensation benefits against the employer identified 
in the notice, the court of workers’ compensation claims shall convene a full 
and final hearing no more than sixty (60) days after the notice of hearing has 
been filed pursuant to § 50-6-239(a). 


History. Section to Section References. 
Acts 2014, ch. 765, § 3. This section is referred to in § 50-6-801. 


Effective Dates. 
Acts 2014, ch. 765, § 4. April 24, 2014. 


50-6-803. Payment of benefits constitutes satisfaction of judgment — 
Recovery from employer. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


(a) The payment of workers’ compensation benefits to, or on behalf of, an 
injured employee pursuant to this part constitutes satisfaction of the judgment 
against the uninsured employer up to the amount paid. The division shall 
assume the rights of a creditor against the employer and may take action to 
collect the portion of the judgment that it satisfied on the employer’s behalf. 

(b) The division shall place a lien on the assets of the employer to recover 
money paid pursuant to this part by filing a notice of claim with the register of 
deeds of any county where the employer has assets. Upon filing the notice of 
claim with the appropriate official, the division shall be a secured creditor, and 
any lien secured pursuant to this part has first priority over all other liens with 
the exception of liens established for the collection of delinquent tax payments. 

(c) The injured employee may collect the remaining portion of the judgment 
that was not satisfied by payment made pursuant to this part from the 
employer. 


History. Effective Dates. 
Acts 2014, ch. 765, § 3. Acts 2014, ch. 765, § 4. April 24, 2014. 
PART 9 


CONSTRUCTION SERVICES PROVIDERS 


50-6-901. Part definitions. [Applicable to injuries occurring both prior 
to and on and after July 1, 2014.] 


For purposes of this part, unless the context otherwise requires: 

(1) “Active and in good standing as reflected in the records of the secretary 
of state” means a corporation, limited liability company, or partnership that 
is in existence, registered or authorized to transact business in this state as 
reflected in the records of the secretary of state; and in the case of a 
corporation, limited liability company, limited liability partnership, or 
limited partnership, such entity is in good standing with the Tennessee 
department of revenue; 

(2) “Board” means the state board for licensing contractors; 
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(3) “Commercial construction project” means any construction project 
that is not: 

_ (A) The construction, erection, remodeling, repair, improvement, al- 

teration or demolition of one (1), two (2), three (3) or four (4) family unit 

residences not exceeding three (3) stories in height or accessory use 
structures in connection with the residences; 

(B) The construction, erection, remodeling, repair, improvement, al- 
teration or demolition of any building or structure for use and occupancy 
by the general public which, pursuant to § 62-6-112(f)(2), a small com- 
mercial building contractor is authorized to bid on and contract for; or 

(C) Performed by any person, municipality, county, metropolitan gov- 
ernment, cooperative, board, commission, district, or any entity created or 
authorized by public act, private act or general law to provide electricity, 
natural gas, water, waste water services, telephone service, telecommuni- 
cations service, cable service, or Internet service or any combination 
thereof, for sale to consumers in any particular service area; 

(4) “Construction project” means the construction, erection, remodeling, 
repair, improvement, alteration or demolition of a building, structure or 
other undertaking; provided, that if a general contractor contracts to erect, 
remodel, repair, improve, alter or demolish multiple buildings, structures or 
undertakings in one (1) contract, all such buildings, structures or undertak- 
ings described in such contract shall constitute one (1) construction project; 

(5) “Construction services provider” or “provider” means any person or 
entity engaged in the construction industry; 

(6) “Corporate officer” or “officer of a corporation” means any person who 
fills an office provided for in the corporate charter or articles of incorporation 
of a corporation that in the case of a domestic corporation is formed under 
the laws of this state pursuant to title 48, chapters 11-68, or in the case of a 
foreign corporation is authorized to transact business in this state pursuant 
to title 48, chapters 11-68; provided, that a domestic or foreign corporation is 
active and in good standing as reflected in the records of the secretary of 
state; 

(7) “Direct labor” means the performance of any activity that would be 
assigned to the contracting group as those classifications are designated by 
the rate service organization designated by the commissioner of commerce 
and insurance as provided in § 56-5-320, but does not include: 

(A) Classification code 5604, or any subsequent classification code, for 
construction executives, supervisors, or foremen that are responsible only 
for the oversight of laborers; or 

(B) Classification code 5606, or any subsequent classification code, for 
project managers, construction executives, construction managers and 
construction superintendents having only administrative or managerial 
responsibilities for construction projects by exercising operational control 
indirectly through job supervisors or foremen; 

(8) “Engaged in the construction industry” means any person or entity 
assigned to the contracting group as those classifications are designated by 
the rate service organization designated by the commissioner of commerce 
and insurance as provided in § 56-5-320; provided, that where more than 
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one (1) classification applies, the governing classification, as that term is 
defined by the rate service organization designated by the commissioner of 
commerce and insurance as provided in § 56-5-320, shall be used to 
determine whether the person or entity is engaged in the construction 
industry; 

(9) “Family-owned business” means a business entity in which members 
of the same family of the applicant have an aggregate of at least ninety-five 
percent (95%) ownership of such business; 

(10) “General contractor” means the person or entity responsible to the 
owner or developer for the supervision or performance of substantially all of 
the work, labor, and the furnishing of materials in furtherance of the 
construction, erection, remodeling, repair, improvement, alteration or demo- 
lition of a building, structure or other undertaking and who contracts 
directly with the owner or developer of the building, structure or other 
undertaking; “general contractor” includes a prime contractor; 

(11) “Good standing with the Tennessee department of revenue” means 
the secretary of state has received and verified through electronic confirma- 
tion or a certificate of tax clearance issued by the commissioner of revenue 
that a corporation, limited liability company, limited liability partnership, or 
limited partnership is current on all fees, taxes, and penalties to the 
satisfaction of the commissioner; 

(12) “Member of a limited liability company” means any member of a 
limited liability company formed pursuant to title 48, chapters 201-249 that 
is active and in good standing as reflected in the records of the secretary of 
state; 

(13) “Members of the same family of the applicant” means parents, 
children, siblings, grandparents, grandchildren, stepparents, stepchildren, 
stepsiblings, or spouses of such, and includes adoptive relationships; 

(14) “Partner” means any person who is a member of an association that 
is formed by two (2) or more persons to carry on as co-owners of a business 
or other undertaking for profit and such association is active and in good 
standing as reflected in the records of the secretary of state; 

(15) “Person” means only a natural person and does not include a 
business entity; 

(16) “Registry” means the construction services provider workers’ com- 
pensation exemption registry established pursuant to this part and main- 
tained by the secretary of state; and 

(17) “Sole proprietor” means one (1) person who owns a form of business 
in which that person owns all the assets of such business. 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 3. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 


Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 


609 


rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 422, § 13 provided that if any 
policyholder chooses to cancel a policy of insur- 
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ance as a result of obtaining an exemption 
pursuant to this act and cancels prior to Feb- 
ruary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 


Section to Section References. 

This part is referred to in §§ 50-6-102, 50-6- 
103, 50-6-104, 50-6-412. 

This section is referred to in §§ 50-6-102, 
50-6-104, 50-6-113, 50-6-411, 50-6-412. 


50-6-902. Requirement that construction services providers carry 
workers’ compensation insurance — Exemptions — Elec- 
tion by subcontractor. [Applicable to injuries occurring on 
and after July 1, 2014.] 


(a) Except as provided in subsection (b), all construction services providers 
shall be required to carry workers’ compensation insurance on themselves. The 
requirement set out in this subsection (a) shall apply whether or not the 
provider employs fewer than five (5) employees. 

(b) To the extent there is no restriction on applying for an exemption 
pursuant to § 50-6-903, a construction services provider shall be exempt from 
subsection (a) if the provider: 

(1) Is a construction services provider rendering services on a construc- 
tion project that is not a commercial construction project and is listed on the 
registry; 

(2) Is a construction services provider rendering services on a commercial 
construction project, is listed on the registry and such provider is rendering 
services to a person or entity that complies with § 50-6-914(b)(2); 

(3) Is covered under a policy of workers’ compensation insurance main- 
tained by the person or entity for whom the provider is providing services; 

(4) Is a construction services provider performing work directly for the 
owner of the property; provided, however, that this subdivision (b)(4) shall 
not apply to a construction services provider who acts as a general or 
intermediate contractor and who subsequently subcontracts any of the work 
contracted to be performed on behalf of the owner; 

(5) Is a construction services provider building a dwelling or other 
structure, or performing maintenance, repairs, or making additions to 
structures, on the construction service provider’s own property; or 

(6) Is a provider whose employment at the time of injury is casual as 
provided in § 50-6-106. 

(c) Asubcontractor engaged in the construction industry under contract to a 
general contractor engaged in the construction industry may elect to be 
covered under any policy of workers’ compensation insurance insuring the 
general contractor upon written agreement of the general contractor, regard- 
less of whether such subcontractor is on the registry established pursuant to 
this part, by filing written notice of the election, on a form prescribed by the 
administrator of the workers’ compensation division, with the division. It is the 
responsibility of the general contractor to file the written notice with the 
division. Failure of the general contractor to file the written notice shall not 
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operate to relieve or alter the obligation of an insurance company to provide 
coverage to a subcontractor when the subcontractor can produce evidence of 
payment of premiums to the insurance company for the coverage. The election 
shall in no way terminate or affect the independent contractor status of the 
subcontractor for any other purpose than to permit workers’ compensation 
coverage. The election of coverage may be terminated by the subcontractor or 
general contractor by providing written notice of the termination to the 
division and to all other parties consenting to the prior election. The termina- 
tion shall be effective thirty (30) days from the date of the notice to all other 
parties consenting to the prior election and to the division. 

(d) Nothing in this part shall be construed as exempting or preventing a 
construction services provider from carrying workers’ compensation insurance 
for any of its employees. The requirement set out in this subsection (d) shall 


apply whether or not the provider employs fewer than five (5) employees. 


History. 
Acts 2010, ch. 1149, § 18; 2011, ch. 422, § 4; 
2013, ch. 282, § 1; 2014, ch. 903, § 9. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 


(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 422, § 13 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to this act and cancels prior to Feb- 
ruary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
substituted “administrator of the workers’ com- 
pensation division” for “commissioner of labor 
and workforce development” in the first sen- 
tence in (c). 

The 2014 amendment substituted “the divi- 
sion” for “the department” throughout (c). 


Effective Dates. 
Acts 2013, ch. 282, § 10. July 1, 2014. 
Acts 2014, ch. 908, § 14. July 1, 2014. 


Section to Section References. 

This section is referred to in §§ 50-6-102, 
50-6-106, 50-6-903, 50-6-904, 50-6-905, 50-6- 
908. 


50-6-902. Requirement that construction services providers carry workers’ compensation 
insurance — Exemptions — Election by subcontractor. [Applicable to 
injuries occurring prior to July 1, 2014.] 


(a) Except as provided in subsection (b), all construction services providers shall be required to 
carry workers’ compensation insurance on themselves. The requirement set out in this subsection 
(a) shall apply whether or not the provider employs fewer than five (5) employees. 

(b) To the extent there is no restriction on applying for an exemption pursuant to § 50-6-903, 
a construction services provider shall be exempt from subsection (a) if the provider: 

(1) Is a construction services provider rendering services on a construction project that is not 

a commercial construction project and is listed on the registry; 
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(2) Is a construction services provider rendering services on a commercial construction 

project, is listed on the registry and such provider is rendering services to a person or entity that 
complies with § 50-6-914(b)(2); 

(3) Is covered under a policy of workers’ compensation insurance maintained by the person 
or entity for whom the provider is providing services; 

(4) Is a construction services provider performing work directly for the owner of the property; 
provided, however, that this subdivision (b)(4) shall not apply to a construction services provider 
who acts as a general or intermediate contractor and who subsequently subcontracts any of the 
work contracted to be performed on behalf of the owner; 

(5) Is a construction services provider building a dwelling or other structure, or performing 
maintenance, repairs, or making additions to structures, on the construction service provider's 
Own property; or 

(6) Is a provider whose employment at the time of injury is casual as provided in § 50-6-106. 
(c) A subcontractor engaged in the construction industry under contract to a general contractor 

engaged in the construction industry may elect to be covered under any policy of workers’ 
compensation insurance insuring the general contractor upon written agreement of the general 
contractor, regardless of whether such subcontractor is on the registry established pursuant to this 
part, by filing written notice of the election, on a form prescribed by the commissioner of labor and 
workforce development, with the department. It is the responsibility of the general contractor to file 
the written notice with the department. Failure of the general contractor to file the written notice 
shall not operate to relieve or alter the obligation of an insurance company to provide coverage to 
a subcontractor when the subcontractor can produce evidence of payment of premiums to the 
insurance company for the coverage. The election shall in no way terminate or affect the 
independent contractor status of the subcontractor for any other purpose than to permit workers’ 
compensation coverage. The election of coverage may be terminated by the subcontractor or 
general contractor by providing written notice of the termination to the department and to all other 
parties consenting to the prior election. The termination shall be effective thirty (30) days from the 
date of the notice to all other parties consenting to the prior election and to the department. 

(d) Nothing in this part shall be construed as exempting or preventing a construction services 
provider from carrying workers’ compensation insurance for any of its employees. The requirement 
set out in this subsection (d) shall apply whether or not the provider employs fewer than five (5) 
employees. 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 4. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the provisions of 
the act, which enacted this part, shall not be construed to be 
an appropriation of funds and no funds shall be obligated or 
expended pursuant to the act unless such funds are 
specifically appropriated by the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part that: 

(a) The secretary of state is authorized to promulgate 
rules and regulations to effectuate the purposes of the act, 
which added this part. All such rules and regulations shall 
be promulgated in accordance with the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5; 
provided, that the secretary of state shall permit: 


(1) Construction services providers not currently licensed 
by the board for licensing contractors, but who qualify for a 
construction services provider registration, to apply for a 
workers’ compensation exemption on or after January 1, 
2011; and 

(2) Construction services providers licensed by the board 
for licensing contractors to apply for a workers’ compensa- 
tion exemption on or after February 1, 2011. 

Acts 2011, ch. 422, § 13 provided that if any policyholder 
chooses to cancel a policy of insurance as a result of 
obtaining an exemption pursuant to this act and cancels 
prior to February 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from the 
business in which the policy of insurance was required. 
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50-6-903. Criteria for applying for exemption. [Applicable to injuries 
occurring both prior to and on and after July 1, 2014.] 


(a) Any construction services provider who meets one (1) of the following 
criteria may apply for an exemption from § 50-6-902(a): 

(1) An officer of a corporation who is engaged in the construction industry; 
provided, that no more than five (5) officers of one (1) corporation shall be 
eligible for an exemption; 

(2) A member of a limited liability company who is engaged in the 
construction industry if such member owns at least twenty percent (20%) of 
such company; 

(3) A partner in a limited partnership, limited liability partnership or a 
general partnership who is engaged in the construction industry if such 
partner owns at least twenty percent (20%) of such partnership; 

(4) Asole proprietor engaged in the construction industry; or 

(5) An owner of any business entity listed in subdivisions (a)(1)-(3) that is 
family-owned; provided, that no more than five (5) owners of one (1) 
family-owned business may be exempt from § 50-6-902(a). 

(b) A construction services provider may be eligible for and may utilize 
multiple exemptions if the construction services provider meets the require- 
ments set out in subsection (a) for each such exemption and complies with 
§ 50-6-904 for each such exemption in which the construction services pro- 
vider seeks to obtain; provided, however, that a construction services provider 
applying for a second or subsequent exemption shall not be required to pay the 
fees set out in § 50-6-912(a)(1) and (2), but shall instead pay the fee set out in 
§ 50-6-912(a)(9) for each subsequent workers’ compensation exemption regis- 
tration and shall pay the fee set out in § 50-6-912(a)(10) for each subsequent 
registration renewal. 

(c)(1) Aconstruction services provider who is an individual and who does not 
meet the criteria established in subsection (a), but who is a member of a 
recognized religious sect or division and is an adherent of established tenets 
or teachers of such sect or division by reason of which such construction 
services provider is conscientiously opposed to acceptance of the benefits 
provided by this chapter may apply for an exemption from § 50-6-902(a); 
provided, however, that no more than five (5) individuals associated with one 
business entity may be exempt from § 50-6-902(a). 

(2) Any applicant applying for an exemption from § 50-6-902(a) pursuant 
to subdivision (c)(1) shall provide an affidavit from the leader of the 
recognized religious sect or division stating that the individual filing the 
application for an exemption is a member of the recognized religious sect or 
division and is exempt, as evidenced by the Internal Revenue Service Form 
4029, or similar form used by the internal revenue service. The leader of the 
recognized religious sect or division shall notify the secretary of state and 
department, in writing, if the member of the recognized religious sect or 
division who obtains an exemption from § 50-6-902(a) leaves or withdraws 
membership from the recognized religious sect or division. 

(3) Each individual employee of a construction services provider who 
meets the religious exemption requirements pursuant to this subsection (c) 
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50-6-904 


shall pay the fees set out in § 50-6-912(a)(1) and (a)(2). Any collected fees 
shall be deposited into the employee misclassification education and enforce- 


ment fund, pursuant to § 50-6-918. 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 5; 
2013, ch. 476, § 1. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 


workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 422, § 13 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to this act and cancels prior to Feb- 
ruary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 


Amendments. 
The 2013 amendment, effective January 1, 
2014, added (c). 


Effective Dates. 

Acts 2018, ch. 476, § 4. January 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, the act shall take effect 
May 20, 2013. 


Section to Section References. 
This section is referred to in §§ 50-6-902, 
50-6-904. 


50-6-904. Application for construction services provider registration. 
[Applicable to injuries occurring both prior to and on and 


after July 1, 2014.] 


(a)(1)(A) Any construction services provider applying for an exemption from 

§ 50-6-902(a) who has not been issued a license by the board shall obtain 

a construction services provider registration from the secretary of state at 

the same time such provider applies for such exemption. 

(B) The secretary of state is authorized and directed to issue the 
construction services provider registration on behalf of the board. The 
secretary of state shall issue an identification number assigned to the 
provider’s registration. The board shall obtain such identification number 
and other identifying information from the secretary of state. 

(2) Any construction services provider requesting exemption from § 50- 
6-902(a) shall submit an application along with the required filing fees to the 
secretary of state. The applicant shall provide sufficient documentation for 
the secretary of state to assure that such applicant meets the requirements 
set out in § 50-6-902, including, but not limited to: 

(A) The applicant’s full legal name; 


(B) The applicant’s birth month; 


(C) The applicant’s physical address; provided, that the applicant may 
provide a post office box number for purposes of receiving mail from the 
secretary of state, as long as the applicant also provides a physical address 
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for the business entity for which the applicant is an officer, member, 
partner or owner; 

(D) A telephone number through which the applicant can be reached; 

(E) The name of the business entity through which the applicant is 
seeking the workers’ compensation exemption; 

(F) The federal employer identification number issued to the applicant 
if a sole proprietor or a business entity for which the applicant is an officer, 
member, partner or owner seeking exemption pursuant to § 50-6-903, and 
the last four (4) digits of the applicant’s social security number; provided, 
however, that if an applicant seeks an exemption pursuant to § 50-6- 
903(c), the applicant may provide the last four (4) digits of a control 
number issued to the applicant by the social security administration 
instead of the last four (4) digits of the applicant’s social security number; 

(G) The contractor license number issued by the board to such applicant 
or the construction services provider registration number issued by the 
secretary of state to such applicant; 

(H) Acurrent license issued by a local government pursuant to § 67-4- 
723, if the business entity through which the applicant is seeking the 
workers’ compensation exemption is required by law to obtain such 
license; 

(I) Any other information the secretary of state deems necessary to 
identify such applicant; and 

(J) If the construction services provider is applying for an exemption 
pursuant to the criteria set out in § 50-6-903(c), the provider shall submit 
a copy of an approved Internal Revenue Service Form 4029 or similar form 
used by the internal revenue service, to show that an application for 
exemption from social security and medicare taxes and waiver of benefits 
has been approved for such provider applying for an exemption pursuant 
to this part. 

(3) The secretary of state shall verify that the applicant meets the 


qualifications set out in § 50-6-902 upon a review of its records and the 


records provided by such applicant. 


(b) The application shall be on a form designed by the secretary of state and 
shall contain a statement that specifies the eligibility requirements for 
exemption, contain an attestation that the applicant meets the eligibility 
requirements and contain a statement that a false statement on such appli- 
cation is subject to the penalties of perjury set out in § 39-16-702. 

(c) The application, as well as a process for submission of such application, 
shall be available through the secretary of state’s web site or by contacting the 
secretary of state’s office in person or by mail. 


History. 
Acts 2010, ch. 1149, § 13; 20138, ch. 476, §§ 2, 
3; 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 


are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
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chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 
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2014, in (a)(2), added the proviso to the end of 
(F) and added (J). 


Effective Dates. 

Acts 20138, ch. 476, § 4. January 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, the act shall take effect 
May 20, 2013. 


Section to Section References. 
This section is referred to in §§ 50-6-903, 
50-6-907, 50-6-908. 


Amendments. 
The 2013 amendment, effective January 1, 


50-6-905. Filing of application — Issuance of notice — Publication on 
registry — Correction of documents filed with secretary of 
state — Address and change of address. [Applicable to 
injuries occurring both prior to and on and after July 1, 
2014.] 


(a) If a construction services provider’s application delivered to the secre- 
tary of state meets the requirements of this part, as determined by the 
secretary of state, the secretary of state shall file the application and: 

(1) Issue a notice to such provider that the provider is listed on the 
registry; and 
(2) Publish on the registry, contained on the secretary of state’s web site, 
the provider’s name and other identifying information, including, but not 
limited to: 
(A) The full legal name of the provider; 
(B) The specific identification number issued to the provider by the 
secretary of state upon filing the application; 
(C) The period in which the provider is exempt, including the date and 
time in which such exemption expires; and 
(D) Any other identifying information the secretary of state deems 
necessary for the public to identify such provider. 

(b) The provider shall not be exempt from the requirement of § 50-6-902(a) 
until the provider’s application is filed by the secretary of state and the 
applicant’s name and other identifying information is published on the 
registry. If a provider’s exemption is revoked pursuant to § 50-6-908, such 
revocation is effective upon the provider’s name and other identifying infor- 
mation no longer appearing on the registry after being removed by the 
secretary of state pursuant to § 50-6-908. 

(c) A provider listed on the registry may correct a document filed with the 
secretary of state if the document contains an incorrect statement or was 
defectively executed, attested, sealed, verified or acknowledged. A document 
shall be corrected in a manner established by the secretary of state. 

(d) A provider listed on the registry shall maintain a current physical 
mailing address with the secretary of state. A change of address shall be made 
in a manner established by the secretary of state. 


50-6-906 


History. 
Acts 2010, ch. 1149, § 13. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
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istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


Section to Section References. 
This section is referred to in § 50-6-909, 
50-6-912. 


50-6-906. Refusal by secretary of state to file application — Reversal or 
modification by court — Hearing — Appeal. [Applicable to 
injuries occurring both prior to and on and after July 1, 


2014.] 


(a) If the secretary of state refuses to file an application and list the 
construction services provider on the registry, the secretary of state shall 
return such application to the provider within ten (10) business days after the 
document was received for filing, together with a brief, written explanation of 
the reason for the secretary of state’s refusal to file. 

(b) If the secretary of state refuses to file an application and list a provider 
on the registry, the provider may appeal the refusal to the chancery court of 
Davidson County. The appeal shall be commenced by petitioning the court to 
compel listing such provider on the registry and shall attach to the petition the 
application and the secretary of state’s explanation of the secretary of state’s 
refusal to file. 

(c) The court may reverse or modify the actions of the secretary of state if 
the rights of the provider have been prejudiced because the secretary of state’s 
actions are: 

(1) In violation of constitutional or statutory provisions; 

(2) In excess of the statutory authority of the secretary of state; 

(3) Made upon unlawful procedure; or 

(4) Arbitrary or capricious or characterized by abuse of discretion or 
clearly unwarranted exercise of discretion. 

(d) After any hearing deemed necessary by the court, the court may 
summarily order the secretary of state to list such provider on the registry or 
take other action the court considers appropriate. 

(e) The court’s final decision may be appealed as in other civil proceedings. 


History. 
Acts 2010, ch. 1149, § 13. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 


pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
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All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 


WORKERS’ COMPENSATION LAW 
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services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


tractors, but who qualify for a construction 


50-6-907. Term of validity of exemption — Renewal. [Applicable to 
injuries occurring both prior to and on and after July 1, 
2014.] 


(a) The exemption obtained pursuant to this part shall be valid for two (2) 
years from a date and time set by the secretary of state. No more than sixty 
(60) days prior to the expiration of the exemption period, a construction 
services provider may file an application to renew an exemption. Renewal of an 
exemption shall be made in a manner established by the secretary of state. 

(b) The secretary of state shall remove the construction services provider's 
name from the registry at the close of business on the day the provider’s 
exemption expires. If the exemption expires on a day that state offices are 
closed or the secretary of state’s office is closed, the exemption shall expire at 
the close of business on the next business day. 

(c) A construction services provider whose registration expires under this 
section may renew the exemption by following the procedure outlined in 


§ 50-6-904. 


History. 
Acts 2010, ch. 1149, § 18. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 


All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


50-6-908. Revocation of exemption by provider or secretary of state. 
[Applicable to injuries occurring both prior to and on and 


after July 1, 2014.] 


(a)(1) Any construction services provider who obtains an exemption and 
subsequently chooses to revoke such exemption shall: 

(A) Give notice to the person or entity for whom the provider may 
currently be providing services of the revocation in accordance with a form 
prescribed by the secretary of state; 

(B) Attest as to whether or not the provider has any employment 
related injuries at the time of such revocation that occurred while 
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providing services to a person or entity that did not provide coverage 

under a policy of workers’ compensation; and 

(C) Within twenty-four (24) hours of such revocation, notify any person 
or entity for whom the provider is currently providing services that the 
provider has voluntarily revoked the provider’s workers’ compensation 
exemption. 

(2) Upon filing such notice, the secretary of state shall remove the 
construction services provider’s name from the registry. 

(3) Aconstruction services provider who revokes an exemption under this 
section may reapply for an exemption by following the procedure set forth in 
§ 50-6-904. 

(b)(1) In addition to the revocation set out in subsection (a), a workers 
compensation exemption shall be revoked by the secretary of state upon: 

(A) Notification from the board that the board has revoked or sus- 
pended any license issued to the construction services provider by the 
board, including a license issued to a business entity through which the 
construction services provider obtained such an exemption. For purposes 
of this subdivision (b)(1)(A), if a construction services provider’s license is 
revoked, whether or not such license is in the provider’s individual name 
or in the name of a business entity through which the provider obtained an 
exemption, then any exemption obtained through such business entity 
shall be revoked; 

(B) Notification from the department of any violations of § 50-6-412 by 
the construction services provider, including any violation against a 
business entity through which the construction services provider obtained 
such an exemption. For purposes of this subdivision (b)(1)(B), if a con- 
struction services provider has violated § 50-6-412, whether or not such 
violation was committed by the individual or a business entity through 
which the provider obtained an exemption, then any exemption obtained 
through such business entity shall be revoked and all exemptions in the 
provider’s name shall be subject to revocation; 

(C) A determination by the secretary of state that the construction 
services provider no longer meets the requirements for an exemption 
established pursuant to this part; or 

(D) A determination by the secretary of state that the construction 
services provider failed to renew prior to the expiration date of such 
exemption or the provider failed to pay any fees required to be paid 
pursuant to this part. 

(2) Any notification of a violation made by the department pursuant to 
subdivision (b)(1)(B) shall include information indicating whether such 
violation requires a temporary or permanent revocation pursuant to 
§ 50-6-412. 

(3) If a provider’s exemption is revoked pursuant to this section, the 
secretary of state shall: 

(A) Remove the construction services provider’s name from the registry 
within seven (7) days of receipt of notification from the department or the 


board, or upon making a determination as provided in subdivision 
(b)(1)(C) or (b)(1)(D); and 


? 
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(B) Notify the construction services provider that such provider is 
required to notify, within twenty-four (24) hours of such revocation, any 
person or entity for whom the provider is currently providing services that 

the provider’s workers’ compensation exemption has been revoked. 

(4) If a provider’s exemption is revoked pursuant to subdivision (b)(1), the 
administrative and judicial procedures available to such provider shall be 
those procedures set out in § 50-6-906. 

(c) If a construction services provider’s exemption is revoked pursuant to 
this section, the construction services provider shall be required to carry 
workers’ compensation insurance as provided in § 50-6-902(a); provided, that 
such construction services provider does not otherwise meet an exemption set 
out in § 50-6-902(b). 

(d) A construction services provider whose exemption is revoked for any 
reason set out in this part shall be notified of such revocation in writing, and 


shall not be entitled to a refund of filing fees. 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, 
§§ 6-8. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 


(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 422, § 13 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to this act and cancels prior to Feb- 
ruary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 


Section to Section References. 
This section is referred to in §§ 50-6-905, 
50-6-909, 50-6-912. 


50-6-909. Reinstatement of exemption. [Applicable to injuries occur- 
ring both prior to and on and after July 1, 2014.] 


(a) Except as provided in § 50-6-412(h)(2), a construction services provider 
whose exemption is revoked pursuant to § 50-6-908 may apply to reinstate 
such exemption in the same manner as provided for in this part for an initial 


application. 


(b) A construction services provider whose exemption is revoked under 
§ 50-6-908(b) may only be granted a reinstatement of exemption: 
(1) Upon notification to the secretary of state from the board that such 
provider’s license is no longer revoked or suspended; 
(2) Upon notification from the department of labor and workforce devel- 
opment to the secretary of state that the provider qualified for reinstatement 


pursuant to § 50-6-412(g); and 


(3) If the secretary of state determines that the provider meets the 
requirements for an exemption established pursuant to this part. 
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(c) Upon verification by the secretary of state that the requirements of 
subsection (b) are met, the secretary of state shall file the application in 


accordance with § 50-6-905. 


History. 
Acts 2010, ch. 1149, § 13. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 


All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


50-6-910. Action to recover damages. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


(a) Any action to recover damages for injury, as defined by § 50-6-102, by a 
construction services provider shall proceed as at common law, and the 
defendant in the suit may make use of all common law defenses if, at the time 
of the injury, the construction services provider was: 

(1) Listed on the registry as having a workers’ compensation exemption 
and working in the service of a business entity through which the construc- 
tion services provider obtained such an exemption; 

(2) Not covered under a policy of workers’ compensation insurance main- 
tained by the person or entity for whom the provider was providing services 


at the time of such injury; and 


(3) Eligible for an exemption pursuant to § 50-6-914(b)(2), if such eligi- 
bility requirements apply, at the time of such injury. 

(b) Any construction services provider proceeding as at common law pursu- 

ant to subsection (a) shall forego the right to sue to establish or reestablish 


workers’ compensation coverage. 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 9. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 


istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 422, § 18 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to this act and cancels prior to Feb- 
ruary 1, 2012, then the policy of insurance shall 
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be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 


50-6-911. Notice to public of exemptions — Web site — Additions and 
deletions from registry. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


(a)(1) The secretary of state shall provide notice on its web site that the 
registry is for purposes of establishing providers who are exempt from 
workers’ compensation coverage and in no way reflects licensing or certifi- 
cation of any construction services provider. 

(2) The board, the department of commerce and insurance and the 

department of labor and workforce development shall each develop a notice 
provision to inform the public that any person or entity interested in 
determining whether a construction services provider is exempt from 
workers’ compensation coverage shall review the secretary of state’s web 
site. Such notice provision shall be prominently displayed on the web sites of 
the board, the department of commerce and insurance and the department 
of labor and workforce development. 
(b)(1) The secretary of state shall provide notice to the department of labor 
and workforce development, the board and the department of commerce and 
insurance when a construction services provider is added to or removed from 
the registry. 

(2) If any construction services provider has a license issued by the board, 
and such license is revoked or suspended, the board shall immediately notify 
the secretary of state, in order for the secretary of state to revoke such 
provider’s exemption pursuant to § 50-6-908(b). 


History. 
Acts 2010, ch. 1149, § 13. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 


All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


50-6-912. Fees. [Applicable to injuries occurring both prior to and on 
and after July 1, 2014.] 


(a) The secretary of state may charge the following maximum fees for each 
of the following: 
(1) The issuance of a construction services provider registration to pro- 
viders who have not been issued a license by the board ................... $50 
(2) The issuance of a construction services provider workers’ compensa- 
Honmexanim tion ds sewiit vei. Mobis Opis ickien tender aN. be. cade bs. $50 
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(3) The filing of correction information pursuant to § 50-6-905(c) ....$20 
(4) The filing of change of address information pursuant to 

§ 50-6-905(d) 
(5) The filing of a construction services provider workers’ compensation 

éxémption renewal: cliimelinad} 2 ee eee SA ee $50 


(6) The filing of a construction services provider registration renewal to 


providers who have not been issued a license by the board ............... $50 
(7) The filling of a revocation pursuant to § 50-6-908(a) ............... $20 
(8) The issuance of a copy of the notice issued pursuant to 

8, 50-6-S05A)CL): og. fetes wtyas sucks ete a felicitated $20 


(9) The issuance of a second or subsequent construction services provider 
workers’ compensation exemption registration .......... $20 per registration 
(10) The filing of a second or subsequent construction services provider 
workers’ compensation exemption renewal .................. $20 per renewal 
(b) In addition to the maximum fees authorized in subsection (a), the 
secretary of state is authorized to charge an online transaction fee to cover 
costs associated with processing payments for applications submitted online. 
(c) Except as provided in subsections (a) and (b), no other fees shall be 


charged by the secretary of state to administer this part. 


History. 
Acts 2010, ch. 1149, § 13; 2011, ch. 422, § 10; 
2012,.ch. 1030, 8.2. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 


tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 422, § 13 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to this act and cancels prior to Feb- 
ruary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 

Acts 2012, ch. 1030, § 3 provided that § 2 of 
the act, which amended subsection (a), shall 
apply to all registrations or renewals filed on or 
after January 1, 2013. 


Section to Section References. 
This section is referred to in § 50-6-903. 


50-6-913. Creation of employee misclassification education and en- 
forcement fund — Costs of administration. [Applicable to 
injuries occurring on and after July 1, 2014.] 


(a) There is created a fund to be known as the “employee misclassification 
education and enforcement fund.” Any fee collected pursuant to § 50-6-912(a) 
shall be deposited in the employee misclassification education and enforce- 
ment fund. Moneys in the fund shall be invested by the state treasurer in 
accordance with the provisions of § 9-4-603. The fund shall be administered by 
the administrator of the workers’ compensation division. 
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(b) All costs of the secretary of state associated with the administration of 
this part shall be paid by the administrator of the workers’ compensation 
division from the employee misclassification education and enforcement fund. 
Moneys remaining in the fund after such payment may be expended, subject to 
appropriation by the general assembly, at the direction of the administrator of 
the workers’ compensation division for the purchase of computer software and 
hardware designed to identify potential employee misclassification activity, for 
the hiring of additional employees to investigate potential employee misclas- 
sification activity, for education of employers and employees regarding the 
requirements of this part and in support of the ongoing investigation and 
prosecution of employee misclassification. 

(c) Any amount in the employee misclassification education and enforce- 
ment fund at the end of any fiscal year shall not revert to the general fund, but 
shall remain available for the purposes set forth in subsection (b). Interest 
accruing on investments and deposits of the employee misclassification edu- 
cation and enforcement fund shall be credited to such account, shall not revert 
to the general fund, and shall be carried forward into each subsequent fiscal 
year. 


History. 
Acts 2010, ch. 1149, § 13; 20138, ch. 282, § 1; 
2018, ch. 424, § 2. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 


tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2018, ch. 424, § 3 provided that the act, 
which amended subsection (b), shall apply to 
violations occurring on or after July 1, 2013. 


Amendments. 

The 2013 amendment by ch. 282, effective 
July 1, 2014, substituted “administrator of the 
workers’ compensation division” for “commis- 
sioner of labor and workforce development” in 
the last sentence of (a) and in (b). 


Effective Dates. 
Acts 2013, ch. 282, § 10. July 1, 2014. 


Section to Section References. 
This section is referred to in §§ 50-6-411, 
50-6-801, 50-6-903, 50-6-918. 


50-6-913. Creation of employee misclassification education and enforcement fund — Costs 
of administration. [Applicable to injuries occurring prior to July 1, 2014.] 


(a) There is created a fund to be known as the “employee misclassification education and 
enforcement fund.” Any fee collected pursuant to § 50-6-912(a) shall be deposited in the employee 
misclassification education and enforcement fund. Moneys in the fund shall be invested by the state 
treasurer in accordance with the provisions of § 9-4-603. The fund shall be administered by the 
commissioner of labor and workforce development. 

(b) All costs of the secretary of state associated with the administration of this part shall be paid 
by the commissioner of labor and workforce development from the employee misclassification 
education and enforcement fund. Moneys remaining in the fund after such payment may be 
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expended, subject to appropriation by the general assembly, at the direction of the commissioner 
of labor and workforce development for the purchase of computer software and hardware designed 
to identify potential employee misclassification activity, for the hiring of additional employees to 
investigate potential employee misclassification activity, for education of employers and employees 
regarding the requirements of this part and in support of the ongoing investigation and prosecution 
of employee misclassification. 

(c) Any amount in the employee misclassification education and enforcement fund at the end 
of any fiscal year shall not revert to the general fund, but shall remain available for the purposes 
set forth in subsection (b). Interest accruing on investments and deposits of the employee 
misclassification education and enforcement fund shall be credited to such account, shall not revert 


to the general fund, and shall be carried forward into each subsequent fiscal year. 


History. 
Acts 2010, ch. 1149, § 13; 2013, ch. 424, § 2. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the provisions of 
the act, which enacted this part, shall not be construed to be 
an appropriation of funds and no funds shall be obligated or 
expended pursuant to the act unless such funds are 
specifically appropriated by the general appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part that: 

(a) The secretary of state is authorized to promulgate 
rules and regulations to effectuate the purposes of the act, 
which added this part. All such rules and regulations shall 
be promulgated in accordance with the Uniform Adminis- 


trative Procedures Act, compiled in title 4, chapter 5; 
provided, that the secretary of state shall permit: 

(1) Construction services providers not currently licensed 
by the board for licensing contractors, but who qualify for a 
construction services provider registration, to apply for a 
workers’ compensation exemption on or after January 1, 
2011; and 

(2) Construction services providers licensed by the board 
for licensing contractors to apply for a workers’ compensa- 
tion exemption on or after February 1, 2011. 

Acts 2013, ch. 424, § 3 provided that the act, which 
amended subsection (b), shall apply to violations occurring 
on or after July 1, 2013. 


50-6-914. Liability of general contractor, intermediate contractor or 
subcontractor for injured employee — Claims. [Applicable 
to injuries occurring both prior to and on and after July 1, 
2014.] 


(a) Except as provided for in subsection (b), a general contractor, interme- 
diate contractor or subcontractor shall be liable for compensation to any 
employee injured while in the employ of any of the subcontractors of the 
general contractor, intermediate contractor or subcontractor and engaged upon 
the subject matter of the contract to the same extent as the immediate 
employer. 

(b)(1) Notwithstanding subsection (a) and subject to subdivision (b)(2), a 

general contractor, intermediate contractor or subcontractor shall not be 

liable for workers’ compensation to a construction services provider listed on 
the registry established pursuant to this part. 
(2)(A) No more than three (3) construction services providers performing 
direct labor on a commercial construction project may be exempt from 
§ 50-6-902(a). 

(B) For purposes of subdivision (b)(2)(A), the three (3) construction 
services providers shall be selected by the general contractor. The limit of 
three (3) set out in subdivision (b)(2)(A) shall be three (3) individuals listed 
on the registry as having a workers’ compensation exemption and working 
in the service of a business entity through which the construction services 
provider obtained such an exemption. 
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(C) If a general contractor allows a construction services provider to 

provide services on a commercial construction project while such provider 

is utilizing an exemption pursuant to this part, the general contractor 
shall: 

(i) Notify each such construction services provider in writing that the 
provider has been chosen by the general contractor as one of the three 
(3) construction services providers performing direct labor who may be 
exempt from § 50-6-902(a); and 

(ii) Maintain a record identifying each such construction services 
provider. The general contractor shall make the record maintained 
pursuant to this subdivision (b)(2)(C)(ii) available for inspection upon 
request by the general contractor’s insurance provider, the department, 
and the department of commerce and insurance. 

(c) Any general contractor, intermediate contractor or subcontractor who 
pays compensation under subsection (a) may recover the amount paid from 
any person or entity who, independently of this section, would have been liable 
to pay compensation to the injured employee, or from any subcontractor. 

(d) Every claim for compensation under this section shall be presented first 
to and instituted against the immediate employer, but the proceedings shall 
not constitute a waiver of the employee’s rights to recover compensation under 
this chapter from the general contractor, intermediate contractor or subcon- 
tractor; provided, that the collection of full compensation from one (1) employer 
shall bar recovery by the employee against any others, and the employee shall 
not collect from all employers a total compensation in excess of the amount for 
which any of the contractors is liable. 

(e) This section applies only in cases where the injury occurred on, in, or 
about the premises on which the general contractor has undertaken to execute 
work or that are otherwise under the general contractor’s control or manage- 


ment. 


History. 
Acts 2010, ch. 1149, § 18; 2011, ch. 422, § 11. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 


(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 422, § 13 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to this act and cancels prior to Feb- 
ruary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 


Section to Section References. 
This section is referred to in § 50-6-102, 
50-6-910. 
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50-6-915. Records not open — Exception for registry. [Applicable to 
injuries occurring both prior to and on and after July 1, 


2014.] 


Notwithstanding any law to the contrary, records maintained by the secre- 
tary of state relative to the construction services provider registration and to 
the workers’ compensation exemption registration, other than records dis- 
played on the registry established pursuant to this part, shall not constitute a 
public record as defined in § 10-7-503 and shall not be open for public 


inspection. 


History. 
Acts 2010, ch. 1149, § 138. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 


gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


50-6-916. Contractor may require a certificate of workers’ compensa- 
tion insurance. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


Nothing in this part shall be construed as preventing or prohibiting any 
contractor from requiring a certificate of workers’ compensation insurance 
from any of its subcontractors or any construction services providers providing 


services to such contractor. 


History. 
Acts 2010, ch. 1149, § 13. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 


All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 
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50-6-917. Coverage by a policy of workers’ compensation issued 
through assigned risk plan. [Applicable to injuries occur- 


ring both prior to and on and after July 1, 2014.] 


A policy of workers’ compensation insurance issued through the assigned 
risk plan as provided in § 56-5-314 that insures a person engaged in the 
construction industry shall be governed by this part, and a state agency shall 
not impose requirements relative to this part on such a policy other than those 


imposed by this part. 


History. 
Acts 2010, ch. 1149, § 18. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 


All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


50-6-918. Annual recommendations regarding programs and services 
funded through the employee misclassification education 
and enforcement fund. [Applicable to injuries occurring 
both prior to and on and after July 1, 2014.] 


Beginning with fiscal year 2012-2013, and each fiscal year thereafter, the 
employee misclassification advisory task force created pursuant to former 
§ 50-6-919 [repealed] shall make recommendations to the general assembly 
regarding programs and services to be funded from the employee misclassifi- 


cation education and enforcement fund created pursuant to § 50-6-913. 


History. 
Acts 2010, ch. 1149, § 13. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 


gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Section 50-6-919, referred to in this section, 
was repealed by Acts 2014, ch. 512, § 2, effec- 
tive March 6, 2014. 


50-6-919 
50-6-919. [Repealed.] 


History. 

Acts 2010, ch. 1149, § 13; 2018, ch. 236, § 31; 
repealed by Acts 2014, ch. 512, § 2, effective 
March 6, 2014. 


Compiler’s Notes. 

Former § 50-6-919 concerned the creation of 
the employee misclassification advisory task 
force. 
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Acts 2014, ch. 512, § 3, provided that not- 
withstanding § 4-29-112 or any other law to 
the contrary, the employee misclassification ad- 
visory task force, created by § 50-6-919, shall 
terminate and shall cease to exist upon March 
6, 2014. 


50-6-920. Offense — Violation. [Applicable to injuries occurring both 
prior to and on and after July 1, 2014.] 


(a) It is an offense for any employer to knowingly: 
(1) Coerce or attempt to coerce, as a precondition to employment or 
otherwise, a job applicant to obtain an exemption pursuant to this part; or 
(2) Coerce, attempt to coerce, discharge or take any adverse employment 
action against an employee because the employee has failed to obtain an 


exemption pursuant to this part. 


(b) A violation of subsection (a) is a Class A misdemeanor. 


History. 
Acts 2010, ch. 1149, § 138. 


Compiler’s Notes. 

Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 


istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


50-6-921. Effective date of exemption — Maintaining exemption under 
prior law. [Applicable to injuries occurring both prior to 
and on and after July 1, 2014.] 


The construction services provider workers’ compensation exemption for any 
provider not exempt prior to March 1, 2011, who has been placed on the 
workers’ compensation exemption registry by the secretary of state shall be in 
effect beginning at 12:00 a.m. on March 1, 2011, regardless of such provider’s 
date of application; provided, that any person exempt under provisions of law 
in effect prior to March 1, 2011, shall maintain such exemption until March 1, 
2011. 


History. 
Acts 2010, ch. 1149, § 19(b); 2011, ch. 422, 
§ 12. 


Compiler’s Notes. 
Acts 2010, ch. 1149, § 17 provided that the 
provisions of the act, which enacted this part, 
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shall not be construed to be an appropriation of 
funds and no funds shall be obligated or ex- 
pended pursuant to the act unless such funds 
are specifically appropriated by the general 
appropriations act. 

Acts 2010, ch. 1149, § 19, provided in part 
that: 

(a) The secretary of state is authorized to 
promulgate rules and regulations to effectuate 
the purposes of the act, which added this part. 
All such rules and regulations shall be promul- 
gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in title 4, 
chapter 5; provided, that the secretary of state 
shall permit: 

(1) Construction services providers not cur- 
rently licensed by the board for licensing con- 
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tractors, but who qualify for a construction 
services provider registration, to apply for a 
workers’ compensation exemption on or after 
January 1, 2011; and 

(2) Construction services providers licensed 
by the board for licensing contractors to apply 
for a workers’ compensation exemption on or 
after February 1, 2011. 

Acts 2011, ch. 422, § 13 provided that if any 
policyholder chooses to cancel a policy of insur- 
ance as a result of obtaining an exemption 
pursuant to this act and cancels prior to Feb- 
ruary 1, 2012, then the policy of insurance shall 
be canceled as if the insured were retiring from 
the business in which the policy of insurance 
was required. 


CHAPTER 7 
TENNESSEE EMPLOYMENT SECURITY LAW 


Part 1. General Provisions 


Section 
50-7-101. Short title. 
50-7-102. Declaration of state public policy — Construction. 
50-7-103. Saving clause. 
50-7-104. Invalidating clause — Conformity to federal law. 
50-7-105. Repeal or suspension of chapter upon invalidity of federal statute. 
50-7-106. Employers not included by employment security law — Notice to employees. 
50-7-107. More Jobs and Revenues, Less Hassle and Expenses, Help Businesses and Taxpayers 
Act of 2009. 
50-7-108. Report by commissioner of labor and workforce development on the condition of the 
unemployment trust fund. 
Part 2. Definitions 
50-7-201. Definitions generally. 
50-7-202. “Benefits” defined. 
50-7-203. “Administrator,” “commissioner” and “department” defined. 
50-7-204. “Attributable to service” defined — “Payments in lieu of premiums” and “premiums” 
defined. 
50-7-205. “Employer” defined. 
50-7-206. “Employing unit” defined — Common paymaster. 
50-7-207. “Employment” and related definitions. 
50-7-208. “Employment office” defined. 
50-7-209. “Fund” defined. 
50-7-210. “State” and “United States” defined. 
50-7-211. “Unemployed” defined. 
50-7-212. “Unemployment compensation administration fund” defined. 
50-7-213. “Wages” defined. 
50-7-214. “Week” defined. 
50-7-215. “Calendar quarter” defined. 
50-7-216. “Weekly benefit amount” defined. 
50-7-217. “Benefit year” defined. 
50-7-218. “Base period” defined. 
50-7-219. “Insured work” defined. 
Part 3. Benefits 
50-7-301. Benefit formula. 
50-7-302. Benefit eligibility conditions. 
50-7-303. Disqualification for benefits. 
50-7-304. Procedure for claims and appeals. 


Section 


50-7-305. 
50-7-306. 


50-7-401. 
50-7-402. 
50-7-403. 
50-7-404. 


50-7-405. 
50-7-406. 
50-7-407. 


50-7-408 
50-7-451 


50-7-452 


50-7-501. 
50-7-502. 
50-7-503. 
50-7-504. 
50-7-505. 
50-7-506. 
50-7-507. 


50-7-601. 


50-7-602. 
50-7-603. 
50-7-604. 
50-7-605. 
50-7-606. 
50-7-607. 
50-7-608. 
50-7-609. 
50-7-610. 
50-7-611. 
50-7-612. 
50-7-613. 


50-7-701. 
50-7-702. 
50-7-703. 
50-7-704. 
50-7-705. 
50-7-706. 
50-7-707. 
50-7-708. 
50-7-709. 
50-7-710. 
50-7-711. 
50-7-712. 
50-7-713. 


50-7-714. 
50-7-715. 
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Extended benefits program. 
Seasonal employment. 


Part 4. Premiums 


Payment. 

Rate of premiums. 

Experience rating for employers. 

Collection of premiums — Interest — Procedure when employer in default — Priorities 
— Adjustments — Refunds. 

Period, election and termination of employer’s coverage. 

Rating system for reorganized businesses. 

Continuous part-time employment — “Reimbursing employer” defined. 

— 50-7-450. [Reserved.] 

Job skills program — Job skills fee — Job skills fund — Grants — Reports to general 
assembly. 

Including with employer’s annual premium rate notice a statement of benefits charged 
to employer’s experience rating account. 


Part 5. Funds 


Unemployment compensation fund. 

Unemployment compensation administration fund. 

Unemployment compensation special administrative fund. 

Nonliability of state for benefits. 

Assessment for payment of interest — Interest paid on advancement fund. 
Unemployment trust fund — Report to general assembly. 

Investment and securing of funds — Interest. 


Part 6. Administration 


Unemployment compensation bureau — Division of the Tennessee state employment 
service. 

Authority and duties of commissioner. 

Regulations and rules. 

Publications. 

Personnel. 

State unemployment compensation advisory council. 

Employment stabilization. 

State employment service. 

Assistant or deputy commissioner. 

Contracts for administration of programs. 

Child support deduction. 

Food stamp overissuance deduction. 

Receiving notices electronically and submitting separation information electronically — 
Electronic appeals. 


Part 7. Enforcement 


Records and reports — Evidence — Privilege — Cost. 

Oaths and witnesses — Disputed claims — Evidence. 

Subpoenas — Refusal to obey — Penalty. 

Protection against self-incrimination. 

Federal-state cooperation. 

Reciprocal arrangements and cooperation. 

Destruction of records. 

Protection of rights and benefits — Penalty for violations. 

Misrepresentation to obtain benefits — Penalty. 

Misrepresentation to obtain benefits under other than Tennessee law — Penalty. 

Misrepresentation to prevent benefit payments or to evade premium liability — Penalty. 

Violations — Class E felony. 

Receiving payment for nondisclosure or misrepresentation of material fact — Class E 
felony. 

Prosecutions — Representation in court. 

Repayment of unemployment benefits as a result of a violation of this chapter — 
Interest on amount due — Appeal does not toll interest — Application of moneys 
received. 
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Part 8. Tennessee Works Act of 2012 


Section 

50-7-801. 
50-7-802. 
50-7-803. 
50-7-804. 


Short title. 
Part definitions. 


private businesses. 
50-7-805. 
50-7-806. 
50-7-807. 


Rules. 


Tennessee Works pilot program — Purpose. 
Administration — Reimbursable screening for potential employment of grants to 
Funding — Organizations ineligible for grants. 


Report concerning findings and recommendations. 


PART 1 
GENERAL PROVISIONS 


50-7-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Employ- 


ment Security Law.” 


History. 

Acts 1947," ch. 29,°$"12" Co Supp..71950, 
§ 6901.1 (Williams, § 6901.25); T.C.A. (orig. 
ed.), § 50-1301. 


Cross-References. 
Definitions, title 50, ch. 7, part 2. 


Section to Section References. 

This chapter is referred to in §§ 4-3-1405, 
4-3-1408, 4-3-1410, 4-5-106, 9-8-402, 50-1-601, 
50-1-704, 50-6-121, 50-6-210, 62-43-109, 67-1- 
1808. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Unemployment Compensation, §§ 2, 6. 


Law Reviews. 

A Primer on Unemployment Insurance Law 
for the General Practitioner (D. Bruce Shine, 
Sam Watridge, Donald F. Mason, Jr.), 23 No. 2 
Tenn. B.J. (1987). 


NOTES TO DECISIONS 


1. Construction. 

Because the policy behind Tennessee’s Em- 
ployment Security Law, T.C.A. § 50-7-101 et 
seq., is to protect workers in Tennessee from 
involuntary unemployment and the statute 
contains no safe harbor provision parallel to 
§ 530, 26 U.S.C. § 3401, that federal provision 
does not further Tennessee public policy as 
defined by the Tennessee legislature; Tennes- 


see, therefore, is not bound to provide liability 
protection parallel to § 530, 26 U.S.C. § 3401 
for state employment tax purposes and Tennes- 
see is not bound by a federal § 530, 26 U.S.C. 
§ 3401 determination. Crew One Prods., Inc. v. 
State, 149 S.W.3d 89, 2004 Tenn. App. LEXIS 
127 (Tenn. Ct. App. 2004), application denied, 
— §.W.3d —, 2004 Tenn. LEXIS 823 (Tenn. 
Sept. 13, 2004). 


50-7-102. Declaration of state public policy — Construction. 


(a) As a guide to the interpretation and application of this chapter, the 
public policy of this state is declared to be as follows: 

(1) Economic insecurity due to unemployment is a serious menace to the 
health, morals and welfare of the people of this state; therefore, involuntary 
unemployment is a subject of general interest and concern that requires 
action by the general assembly to prevent its spread and to lighten its 
burden that now so often falls with crushing force upon the unemployed 


worker and the worker’s family; 


(2) The achievement of social security requires protection against this 
greatest hazard to our economic life. This can be provided by encouraging 
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employers to provide more stable employment and, by the systematic 
accumulation of funds during periods of employment, to provide benefits for 
periods of unemployment, thus maintaining purchasing power and limiting 
the serious social consequences of poor relief assistance; and 

(3) The general assembly, therefore, declares that in its considered 
judgment the public good and general welfare of the citizens of this state 
require the enactment of this measure, under the police powers of the state, 
for the compulsory setting aside of unemployment reserves to be used for the 
benefit of persons unemployed through no fault of their own. 

(b) This chapter is to be construed in pari materia with Internal Revenue 
Code, § 3303(a)(1), codified in 26 U.S.C. § 3303(a)(1), and is to be construed in 
accordance with the construction placed on the Internal Revenue Code, 
§ 3303(a)(1) to the extent the construction is relevant to this chapter, it being 
the intent of the general assembly that this chapter was adopted with the 
intent to conform with the Internal Revenue Code, and further that it was the 
intent of the general assembly to enact the remaining portions of this chapter 
that are in conformity with the Internal Revenue Code, if some portions of this 


chapter should be declared not to meet the requirements. 


History. 

Acts 1947, ch. 29, § 1; C. Supp. 1950, 
§ 6901.1 (Williams, § 6901.25); Acts 1957, ch. 
322, § 1; T.C.A. (orig. ed.), § 50-1302. 


Law Reviews. 
Unemployment Compensation — Availability 
Requirement, 34 Tenn. L. Rev. 335 (1967). 


When Telling the Truth Costs You Your Job: 
Tennessee’s Employment-at-Will Doctrine and 
the Need for Change (Chad E. Wallace), 39 No. 
4 Tenn. B.J. 18 (2003). 


NOTES TO DECISIONS 


Analysis 


. Nature and Scope. 

. Construction. 

. Students as Employees. 
. Policy and Custom. 
Legal Counsel. 


ea OP ON 


. Nature and Scope. 

This chapter was intended primarily for the 
benefit of those who, although capable of work- 
ing, are involuntarily unemployed and pre- 
vented from working by other than the results 
of their own acts. Bridges v. Cavalier Corp., 212 
Tenn. 237, 369 S.W.2d 548, 1963 Tenn. LEXIS 
418 (1963). 

Need or actual indigency is not a require- 
ment for eligibility for unemployment compen- 
sation and receipt of income from other sources 
is not disqualifying. Balding v. Tennessee Dep’t 
of Employment Sec., 212 Tenn. 517, 370 S.W.2d 
546, 1963 Tenn. LEXIS 445 (1963). 

The purpose of unemployment compensation 
is to supplement a person’s resources during 
unemployment. Balding v. Tennessee Dep’t of 
Employment Sec., 212 Tenn. 517, 370 S.W.2d 
546, 1963 Tenn. LEXIS 445 (1968). 

Involuntary unemployment is the basis upon 
which unemployment compensation is to be 


allowed. Hesson v. Scott, 217 Tenn. 250, 397 
S.W.2d 176, 1965 Tenn. LEXIS 539, 1965 Tenn. 
LEXIS 540 (1965). 


2. Construction. 

Since the Employment Security Law, T.C.A. 
§ 50-7-101 et seq., was enacted to alleviate 
economic insecurity of the individual and his 
family due to unemployment, disqualifications 
from benefits are exceptions and should be 
narrowly construed, and court would not ap- 
prove denial of compensation by administrative 
body unless plain language of the law clearly 
excludes unemployed worker from its benefits. 
Davis v. Aluminum Co. of America, 204 Tenn. 
135, 316 S.W.2d 24, 1958 Tenn. LEXIS 252 
(1958). 

The statute was not intended as a guarantee 
that a claimant might obtain benefits unless he 
was offered employment at precisely the same 
level of skill as that at which he was last 
employed but only that the employment be 
such that the claimant is reasonably fitted 
therefor by training and experience. Aluminum 
Co. of America v. Walker, 207 Tenn. 417, 340 
S.W.2d 898, 1960 Tenn. LEXIS 474 (1960). 

It was not the purpose of the Employment 
Security Law, T.C.A. § 50-7-101 et seq., to pay 


633 


employment compensation to employee let out 
for lack of work until there becomes available to 
such employee his old job or one paying equal 
wages but rather “to provide benefits for peri- 
ods of unemployment, thus maintaining pur- 
chasing power and limiting serious social con- 
sequences of poor relief assistance” as provided 
in this section. Aluminum Co. of America v. 
Walker, 207 Tenn. 417, 340 S.W.2d 898, 1960 
Tenn. LEXIS 474 (1960). 

The law is a taxing statute and must be 
strictly construed against the taxing authority. 
Scott v. Travelers Indem. Co., 215 Tenn. 173, 
384 S.W.2d 38, 1964 Tenn. LEXIS 549 (1964). 

Tennessee’s Employment Security Law, 
T.C.A. § 50-7-101 et seq., read in pari materia 
with federal law, does not mandate a holding 
that Tennessee must include a safe harbor 
provision parallel to § 530, 26 U.S.C. § 3401 
because: (1) T.C.A. § 50-7-102(b) specifies that 
the chapter is to be construed in pari materia 
with 26 U.S.C. § 3303(a)(1), and that the Ten- 
nessee chapter was adopted with the intent to 
conform to the Internal Revenue Code; and (2) 
Section 530, 26 U.S.C. § 3401 is neither part of 
the federal Unemployment Tax Act, 26 U.S.C. 
§ 3301 et seq., nor a codified section of the 
Internal Revenue Code. Crew One Prods., Inc. 
v. State, 149 S.W.3d 89, 2004 Tenn. App. LEXIS 
127 (Tenn. Ct. App. 2004), application denied, 
— §$.W.3d —, 2004 Tenn. LEXIS 823 (Tenn. 
Sept. 13, 2004). 

Because T.C.A. § 50-7-102 and T.C.A. § 50- 
7-104 do not mandate a safe harbor provision 
parallel to § 530, 26 U.S.C. § 3401, Tennessee 
is not required to relieve an employer from 
state employment tax liability when the em- 
ployer has obtained § 530 relief from federal 
employment tax liability; thus, the appellate 
court reversed the Tennessee claims commis- 
sion’s judgment determining that the employer 
was not liable for Tennessee state employment 


Collateral References. 

Unemployment compensation: leaving em- 
ployment in pursuit of education or to attend 
training as affecting right to unemployment 
compensation. 47 A.L.R.5th 775. 

Unemployment compensation: leaving em- 
ployment in pursuit of other employment as 


50-7-103. Saving clause. 
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tax by virtue of the federal safe harbor provi- 
sion, ordering the state to return all funds paid 
under protest by the employer, and awarding 
the employer post judgment interest of 10 per- 
cent. Crew One Prods., Inc. v. State, 149 S.W.3d 
89, 2004 Tenn. App. LEXIS 127 (Tenn. Ct. App. 
2004), application denied, — S.W.3d —, 2004 
Tenn. LEXIS 823 (Tenn. Sept. 13, 2004). 


3. Students as Employees. 

The purpose of the Tennessee Employment 
Security Law, T.C.A. § 50-7-101 et seq., as 
shown by its preamble, does not negate the idea 
that students should be considered as employ- 
ees under the statute. Wiley v. Harris, 192 
Tenn. 65, 237 S.W.2d 555, 1951 Tenn. LEXIS 
382 (1951). 


4, Policy and Custom. 

Employee was not entitled to unemployment 
compensation for period in which she did not 
work due to plant shut-down, in accordance 
with long and well-established policy and cus- 
tom to allow employee vacations and annual 
maintenance and repairs, even though pay dur- 
ing that period was less than employee would 
have been entitled to as unemployment com- 
pensation. Hesson v. Scott, 217 Tenn. 250, 397 
S.W.2d 176, 1965 Tenn. LEXIS 539, 1965 Tenn. 
LEXIS 540 (1965). 


5. Legal Counsel. 

The stated public policy of the state will be 
furthered by notifying claimants contesting the 
denial of unemployment benefits before the 
department of employment security (now de- 
partment of labor and workforce development) 
of the possible availability of free or low-cost 
legal counsel, and the potential benefit to a 
claimant far outweighs the burden imposed on 
the state to notify each claimant that the ser- 
vices may be available. Simmons v. Traughber, 
791 S.W.2d 21, 1990 Tenn. LEXIS 213 (Tenn. 
1990). 


affecting right to unemployment compensation. 
46 A.L.R.5th 659. 

Unemployment compensation: leaving em- 
ployment to become self-employed or to go into 
business for oneself as affecting right to unem- 
ployment compensation. 45 A.L.R.5th 715. 


(a) The general assembly reserves the right to amend or repeal all, or any 
part of, this chapter at any time; and there shall be no vested private right of 
any kind against the amendment or repeal. 

(b) All the rights, privileges or immunities conferred hereby or by acts done 
pursuant thereto shall exist subject to the power of the general assembly to 
amend or repeal this chapter at any time. 
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§ 6901.19 (Williams, § 6901.43); T.C.A. (orig. 
ed.), § 50-1357. 


History. 
Acts 1947, ch. 29, § 19; C. Supp. 1950, 


50-7-104. Invalidating clause — Conformity to federal law. 


(a) If the tax imposed by §§ 3301-3308 of the Internal Revenue Code of 
1954, compiled in 26 U.S.C. §§ 3301 — 3308, or any other federal tax against 
which premiums under this chapter may be credited, has been amended or 
repealed by congress, or has been held unconstitutional by the supreme court 
of the United States, with the result that premiums under this chapter, or a 
major portion of the premiums, may no longer be credited against the federal 
tax, then no further premiums under this chapter shall be made. 

(b) This chapter is to be construed in pari materia with the federal 
Unemployment Tax Act, compiled in 26 U.S.C. § 3301 et seq., the federal 
Social Security Act, compiled in 42 U.S.C. § 301 et seq., and any other related 
federal law and is to be construed in accordance with the construction placed 
on those acts to the extent the construction is relevant to this chapter, it being 
the intent of the general assembly that this chapter was adopted with the 
intent to conform with the federal laws, and, therefore, any section, paragraph, 
clause or portion of this chapter that is declared by lawful authority not to 
conform to the law or laws shall be void and of no effect. Further, that it is the 
intent of the general assembly to enact the remaining portions of this chapter 
that are in conformity with the relevant provisions of the federal law or laws 
if some portions of this chapter are declared not to conform with the federal 
requirements. 

(c) If any federal law or laws or any portions of the law or laws effectively 
requiring state unemployment compensation laws to cover services performed 
in the employ of governmental employers referred to in § 50-7-207(b)(3) 
should be repealed by congress or held unconstitutional by any action of the 
supreme court of the United States, no further premiums or payments in lieu 
of premiums shall be made by the employers, and the services will no longer be 
considered covered by this chapter. 


Law Reviews. 
Tennessee Labor Decisions — 1901-1954, 8 
Vand. L. Rev. 73 (1954). 


History. 

Acts 1947, ch. 29, § 20; C. Supp. 1950, 
§ 6901.20 (Williams, § 6901.44); Acts 1967, ch. 
208, § 6; 1971, ch: 204, § 14; 1977, ch: 330, 
§ 30; 1978, ch. -744)°§ 18. T.C.A. (orig: *ed.), 
§ 50-1358; Acts 1985, ch. 318, §§ 1, 2. 


NOTES TO DECISIONS 


1. Construction. for Tennessee state employment tax by virtue of 


Because T.C.A. §§ 50-7-102 and 50-7-104 do 
not mandate a safe harbor provision parallel to 
§ 530, 26 U.S.C. § 3401, Tennessee is not re- 
quired to relieve an employer from state em- 
ployment tax liability when the employer has 
obtained § 530 relief from federal employment 
tax liability; thus, the appellate court reversed 
the Tennessee claims commission’s judgment 
determining that the employer was not liable 


the federal safe harbor provision, ordering the 
state to return all funds paid under protest by 
the employer, and awarding the employer post 
judgment interest of 10 percent. Crew One 
Prods., Inc. v. State, 149 S.W.3d 89, 2004 Tenn. 
App. LEXIS 127 (Tenn. Ct. App. 2004), applica- 
tion denied, — S.W.3d —, 2004 Tenn. LEXIS 
823 (Tenn. Sept. 13, 2004). 
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50-7-105. Repeal or suspension of chapter upon invalidity of federal 
statute. 


(a) Notwithstanding anything contained in this chapter to the contrary, if 
the Unemployment Compensation Amendments of 1976, as codified in 5 U.S.C. 
§§ 8501, 8503-8506, 8521, 8522; 26 U.S.C. §§ 3301, 33038, 3304, 3306, 3309, 
6157; 29 U.S.C. §§ 49b, 49d; and 42 U.S.C. §§ 603(a), 607, 1101, 1301, 1321, 
1382, 13882(a), 1382(d), 1382(e), are adjudged invalid or unconstitutional in 
their application to the employees of this state or any of its agencies or political 
subdivisions by a court of competent jurisdiction, then the coverage of those 
employees under Acts 1977, chapter 330, as codified in this chapter, is 
automatically repealed to the extent of the adjudged inapplicability. 

(b) The repeal shall be effective from the date of final disposition upon 
appeal or from the date of expiration of the right of appeal. 

(c) If the effect of Pub. L. No. 94-566 as applied to employees of this state or 
any of its agencies or political subdivisions is suspended by injunction issued 
by a court of competent jurisdiction, then the coverage of those employees 
under Acts 1977, chapter 330, as codified in this chapter, is automatically 
suspended to the extent of the enjoined applicability of that law. 


History. the Session Law Disposition Table in Volume 13 
Acts 1978, ch. 851, § 1; T.C.A., § 50-1363. of the Tennessee Code Annotated. 


Compiler’s Notes. 
For the codification of Acts 1977, ch. 330, see 


50-7-106. Employers not included by employment security law — 
Notice to employees. 


If this chapter does not include an employer within the requirement to 
provide unemployment compensation insurance coverage to its employees, 
then the employer shall notify in writing each present and prospective 
employee. 


History. 
Acts 1991, ch. 446, § 1. 


50-7-107. More Jobs and Revenues, Less Hassle and Expenses, Help 
Businesses and Taxpayers Act of 2009. 


(a) This section shall be known and may be cited as the “More Jobs and 
Revenues, Less Hassle and Expenses, Help Businesses and Taxpayers Act of 
2009.” 

(b) The department of revenue, with the assistance of all appropriate state 
departments and agencies, shall consult and explore with the Tennessee 
congressional delegation, the internal revenue service and other appropriate 
federal agencies the possibility of simplifying and streamlining federal and 
state requirements placed upon citizens who employ household employees and 
the forms such employers must file to comply with the Tennessee Employment 
Security Law, compiled in title 50, chapter 7, the federal Unemployment Tax 
Act, compiled in 26 U.S.C. § 3301 et seq., social security and medicare taxes 
and other state and federal laws. Such consultation should include exploration 
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of the possibility of filing one (1) simplified form for both state and federal 
purposes to make the task of complying with state and federal laws and 


regulations easier, faster, simpler and cheaper for citizens employing house- 


hold workers. 


History. 
Acts 2009, ch. 522, §§ 1, 2. 


Code Commission Notes. Although Acts 
2004, ch. 946, § 1 provided that the act section 
be set out as § 50-7-107, the code commission 
believes the legislature intended to codify the 
provisions of Acts 2004, ch. 946, § 1 as § 50-7- 
207(c)(18). 


Compiler’s Notes. 

For the Preamble to the act regarding com- 
plying with federal and state laws and regula- 
tions concerning the employment of household 
employees, please refer to Acts 2009, ch. 522. 


50-7-108. Report by commissioner of labor and workforce develop- 
ment on the condition of the unemployment trust fund. 


The commissioner of labor and workforce development shall report to the 
general assembly concerning the condition of the unemployment trust fund 
during the first week of January and the first week of July of each year. 


History. 
Acts 2009, ch. 550, § 15. 


PART 2 
DEFINITIONS 


50-7-201. Definitions generally. 


As used in this chapter, unless the context otherwise requires, the terms 
defined in this part have the meanings respectively ascribed to them. 


History. 

Acts 1947, ch. 29, § 2; C. Supp. 1950, 
§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
ed.), § 50-1303. 


Cross-References. 
Definitions for extended benefits program, 
§ 50-7-305. 


50-7-202. “Benefits” defined. 


Law Reviews. 

A Primer on Unemployment Insurance Law 
for the General Practitioner (D. Bruce Shine, 
Sam Watridge, Donald F. Mason, Jr.), 23 No. 2 
Tenn. B.J. 11 (1987). 


“Benefits” means the money payments payable to a claimant, as provided in 
this chapter, with respect to the claimant’s unemployment. 


History. 
Acts 1947, ch. 29, § 2; C. Supp. 1950, 


§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
ed.), § 50-1304; Acts 1985, ch. 318, § 3. 


50-7-203. “Administrator,” “commissioner” and “department” defined. 


(a) “Administrator” means the chief administrative officer of the division of 
employment security of the department of labor and workforce development. 
(b) “Commissioner” means the commissioner of labor and workforce devel- 


opment. 
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(c) “Department” means the department of labor and workforce develop- 
ment. 


History. Cross-References. 

Acts 1947, ch. 29, § 2; C. Supp. 1950, Commissioner, appointment and powers, 
§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. §§ 4-3-111 and 4-3-112. 
ed.), § 50-1305; Acts 1999, ch. 520, § 41. 


50-7-204. “Attributable to service” defined — “Payments in lieu of 
premiums” and “premiums” defined. 


As used in this chapter, unless the context otherwise requires: 

(1) “Attributable to service” expressly means any and all benefits paid 
based on wages earned while in the employ of any and all eligible employers 
who elect to reimburse the state for benefits paid in lieu of premiums 
wherever an election is authorized by this chapter; 

(2) “Payments in lieu of premiums,” whether singular or plural: 

(A) Means the money payments made into the state unemployment 
compensation fund by employers pursuant to § 50-7-403(h) and (i); 

(B) Means payments in lieu of contributions within the meaning and 
contemplation of the federal Unemployment Tax Act, subtitle C, chapter 
23, of the Internal Revenue Code of 1954, compiled in 26 U.S.C. § 3301 et 
seq.; and 

(C) Is deemed to be taxes due to the state; and 
(3) “Premiums,” except for purposes of §§ 50-7-213(d)(1)(D)G), 50-7- 

501(b), and 50-7-502(a), whether singular or plural: 

(A) Means the money payments to the state unemployment compensa- 
tion fund required by § 50-7-403(e)-(g); 

(B) Means contributions within the meaning and contemplation of the 
federal Unemployment Tax Act, Subtitle C, Chapter 23 of the Internal 
Revenue Code of 1954, compiled in 26 U.S.C. § 3301 et seq.; and 

(C) Is deemed to be taxes due to the state. 


History. 130, § 1; 1981, ch. 249, § 1; T.C.A. (orig. ed.), 
Acts 1947, ch. 29, § 2; C. Supp. 1950, § 50-1306; Acts 1985, ch. 318, § 4; 1987, ch. 
§ 6901.2 (Williams, § 6901.26); Acts 1973, ch. 148, § 1. 


50-7-205. “Employer” defined. 


“Employer” means: 
(1) Any employing unit that, after December 31, 1971: 

(A) In any calendar quarter, in either the current or preceding calendar 
year, paid for service in employment wages of one thousand five hundred 
dollars ($1,500) or more; or 

(B) For some portion of a day in each of twenty (20) different calendar 
weeks, whether or not the weeks were consecutive, in either the current or 
the preceding calendar year, had in employment at least one (1) indi- 
vidual, regardless of whether the same individual was in employment on 
each day; 

(2) Any employing unit that has been determined to be a successor of an 
employer pursuant to § 50-7-403(b)(2); 
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(3) Any employing unit not an employer by reason of any other paragraph 
of this section, for which within either the current or preceding calendar year 
services in employment are or were performed with respect to which the 
employing unit is liable for any federal tax against which credit may be 
taken for contributions required to be paid into a state unemployment 
compensation fund; 

(4) Any employing unit for which service in employment as defined in 
§ 50-7-207(b)(3) is performed, except as provided in subdivision (11); 

(5) Any employing unit for which service in employment as defined in 
§ 50-7-207(b)(4) and (c)(5) is performed after December 31, 1971, except as 
provided in subdivision (11); 

(6) Any employing unit that, having become an employer under this 
chapter has not, under § 50-7-405, ceased to be an employer subject to this 
chapter; 

(7) For the effective period of its election pursuant to § 50-7-405(d), any 
employing unit that has elected to become fully subject to this chapter; 

(8) For purposes of this section, “employment” includes service that would 
constitute employment but for the fact that the service is deemed to be 
performed entirely within another state pursuant to an election under an 
arrangement entered into in accordance with § 50-7-706 by the commis- 
sioner and an agency charged with the administration of any other state or 
federal unemployment compensation law; 

(9) For purposes of this section, if any week includes both December 31 
and January 1, the days of that week up to January 1 shall be deemed one 
(1) calendar week and the days beginning January 1 another week; 

(10)(A) Any employing unit for which agricultural labor, as defined in 

§ 50-7-207(b)(7) and (c)(3), is performed after December 31, 1977; 

(B) Any employing unit for which domestic service in employment, as 
defined in § 50-7-207(b)(8), is performed after December 31, 1977; and 
(11)(A) In determining whether or not an employing unit for which service 
other than domestic service is also performed is an employer under 
subdivision (1), (4), (5) or (10)(A), the wages paid to or the employment of 
an employee performing domestic service after December 31, 1977, shall 
not be taken into account. If an employing unit is determined an employer 
of agricultural labor, the employing unit shall be determined an employer 
for the purposes of subdivision (1). 

(B) In determining whether or not an employing unit for which service 
other than agricultural labor is also performed is an employer under 
subdivision (1), (4), (5) or (10)(B), the wages paid to or the employment of 
an employee performing service in agricultural labor after December 31, 
1977, shall not be taken into account. If an employing unit is determined 
an employer of agricultural labor, the employing unit shall be determined 
an employer for the purposes of subdivision (1). 


History. 1977, ch. 330, § 1; T.C.A. (orig. ed.), § 50-1308; 

Acts 1947, ch. 29, § 2; C. Supp. 1950, Acts 1984, ch. 702; §§ 1, 2; 1985, ch. 318, 
§ 6901.2 (Williams, § 6901.26); Acts 1955, ch. §§ 5-10; T.C.A., § 50-7-206; Acts 2005, ch. 357, 
21,:8.1:.1955, ch: 115, $1: 1971 ch. 204, $91 ea: 
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Compiler’s Notes. 

Former § 50-7-205, concerning the definition 
of “employing unit,” was transferred to § 50-7- 
206 in 1999. 


Section to Section References. 
This section is referred to in §§ 50-7-408, 
50-7-405. 


Law Reviews. 

Tax Problems of the Practicing Attorney (G. 
George Wayne White), 27 Tenn. L. Rev. 587 
(1960). 


TENNESSEE EMPLOYMENT SECURITY LAW 


50-7-206 


Collateral References. 

Constitutionality construction and applica- 
tion of provision of Unemployment Compensa- 
tion Act subjecting to its provisions an em- 
ployer purchasing or succeeding to the business 
of another employer. 4 A.L.R.2d 721. 

Employment units that are affiliated or un- 
der a common control, validity, construction 
and application of provisions of unemployment 
compensation acts as to. 142 A.L.R. 918. 

Receiver as within unemployment compensa- 
tion acts. 143 A.L.R. 984. 


50-7-206. “Employing unit” defined — Common paymaster. 


(a) “Employing unit” means any individual or type of organization, includ- 
ing any partnership, association, trust, estate, joint stock company, insurance 
company, limited liability company or corporation, whether domestic or for- 
eign, or the receiver, trustee in bankruptcy, trustee or successor of the 
individual or organization, or the legal representative of a deceased person, 
that has or subsequent to January 1, 1935, had, in its employ one (1) or more 
individuals performing services for the person or entity within this state; or the 
state, or any department, political subdivision, county or municipality of the 
state that has in its employ one (1) or more individuals performing services for 
it within this state. 

(b) All individuals performing services within this state for any employing 
unit that maintains two (2) or more separate establishments within this state 
shall be deemed to be employed by a single employing unit for all the purposes 
of this chapter. 

(c) Each individual employed to perform or to assist in performing the work 
of any agent or employee of an employing unit shall be deemed to be employed 
by the employing unit for all the purposes of this chapter, whether the 
individual was hired or paid directly by the employing unit or by the agent or 
employee; provided, that the employing unit had actual or constructive 
knowledge of the performance of the work. 

(d) Common Paymaster. For purposes of this chapter, if two (2) or more 
related corporations concurrently employ the same individual and compensate 
the individual through a common paymaster that is one of the corporations, 
each corporation shall be considered to have paid as remuneration to the 
individual only the amounts actually disbursed by it to the individual and shall 
not be considered to have paid as remuneration to the individual amounts 
actually disbursed to the individual by another of the corporations. 


History. 

Acts 1947, ch. 29, § 2; C. Supp. 1950, 
§ 6901.2 (Williams, § 6901.26); Acts 1951, ch. 
139, § 1; T.C.A. (orig. ed.), § 50-1307; Acts 
1996, eb 289.°5 1) 1097, chads. 8 1: 7.CA.. 
§ 50-7-205. 


Compiler’s Notes. 
Former § 50-7-206, concerning the definition 


of “employer,” was transferred to § 50-7-205 in 
1999. 


Section to Section References. 
This section is referred to in § 50-7-408. 
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NOTES TO DECISIONS 


1. Application. 

Where barber who owned barber shop leased 
spaces in his building to individual barbers at 
specified monthly rental and leasing barbers 
had no contract of hire with shop owner, did not 
perform services for owner or out of which he 
profited, received no wages from him and were 
not subject to his control as to working hours, 
shop owner was not an employing unit within 


the meaning of the employment security law, 
even though permit to operate shop carried 
with it the duty to manage and supervise shop 
as specified in § 62-3-109 since that statute 
only related to sanitation and safety and did 
not have effect of creating employer-employee 
relationship. Burson v. Moore, 224 Tenn. 55, 
450 S.W.2d 309, 1970 Tenn. LEXIS 300 (1970). 


50-7-207. “Employment” and related definitions. 


(a) Definition of “Employment.” For purposes of this chapter and subject 
to the special rules contained in subsection (e), and the definitions contained in 
subsection (f), “employment” means service that meets all of the following 


conditions: 


(1) It is within any category of “included service” as listed in subsection 


(b); 


(2) It is not within any category of “excluded service” as listed in 


subsection (c); and 


(3) It is within any category of “Tennessee service” as listed in subsection 


(d). 


(b) “Included Service.” For purposes of this section, “included service” 


means any of the following: 


(1) Service performed prior to January 1, 1978, that was employment as 
defined in this section prior to January 1, 1978; 

(2) Subject to the other provisions of this section, service performed after 
December 31, 1977, including service in interstate commerce, by: 


(A) Any officer of a corporation; 


(B) Any individual who, under the usual common-law rules applicable 
in determining the employer/employee relationship, has the status of an 


employee; and 


(C) Any individual other than an individual described in subdivision 
(b)(2)(A) or (B) who performs services for remuneration for any person: 
(i) In either of the following capacities: 
(a) As an agent driver or commission driver engaged in distributing 
meat products, vegetable products, fruit products, bakery products, 
beverages other than milk, or laundry or dry-cleaning service, for the 


driver’s principal; or 


(b) As a traveling or city salesperson, other than as an agent driver 
or commission driver, engaged on a full-time basis in the solicitation 
on behalf of, and the transmission to, the salesperson’s principal, 
except for side-line sales activities on behalf of some other person, of 
orders from wholesalers, retailers, contractors, or operators of hotels, 
restaurants, or other similar establishments for merchandise for 
resale or supplies for use in their business operations; and 
(ii) In the presence of all of the following conditions: 

(a) The contract of service contemplates that substantially all of 
the services are to be performed personally by the individual; 
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(6) The individual does not have a substantial investment in 
facilities used in connection with the performance of services other 
than in facilities for transportation; and 

(c) The services are not in the nature of a single transaction that is 
not part of a continuing relationship with the person for whom the 
services are performed; 

(3) Except as provided in subdivision (c)(5), service performed by an 
individual: 

(A) After December 31, 1971 and prior to January 1, 1978, in the 
employ of this state or any of its instrumentalities, or in the employ of this 
state and one (1) or more other states or their instrumentalities, for a 
hospital or institution of higher education located in this state; provided, 
that the service is excluded from “employment” as defined in the federal 
Unemployment Tax Act, 26 U.S.C. § 3306(c)(7), and does not constitute 
“excluded employment” under subdivision (c)(5); and 

(B) After December 31, 1977, in the employ of this state or any of its 
instrumentalities or any political subdivision of the state or any of its 
instrumentalities or any instrumentality of more than one (1) of the 
foregoing or any instrumentality of any of the foregoing and one (1) or 
more other states or political subdivisions; provided, that the service is 
excluded from “employment” as defined in the federal Unemployment Tax 
Act, 26 U.S.C. § 3306(c)(7), and does not constitute “excluded employ- 
ment” under subdivision (c)(5); 

(4) Except as provided in subdivision (c)(5), service performed by an 
individual after December 31, 1977, in the employ of a religious, charitable, 
educational or other organization, but only if both of the following conditions 
are met: 

(A) The service is excluded from “employment” as defined in the federal 
Unemployment Tax Act, 26 U.S.C. § 3306(c)(8); and 

(B) The organization had four (4) or more individuals in employment for 
some portion of a day in each of twenty (20) different weeks, whether or 
not the weeks were consecutive, within either the current or preceding 
calendar year, regardless of whether they were employed at the same 
point in time; 

(5) Service performed after December 31, 1971, by an officer or crew 
member of an American vessel or American aircraft or in connection with the 
American vessel or American aircraft; provided, that it meets the conditions 
of subdivision (d)(5); 

(6) Notwithstanding subsection (c), service with respect to which a tax is 
required to be paid under any federal law imposing a tax against which 
credit may be taken for contributions required to be paid into a state 
unemployment fund or that as a condition for full credit against the tax 
imposed by the federal Unemployment Tax Act, compiled in 26 U.S.C. 
§ 3301 et seq., is required to be covered by this chapter; 

(7) Service performed after December 31, 1977, by an individual in 
agricultural labor as defined in subdivision (f)(1); provided, that: 

(A) The service is performed for a person who either: 

(i) During any calendar quarter in either the current or preceding 
calendar year paid remuneration in cash of twenty thousand dollars 
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($20,000) or more to individuals employed in agricultural labor, not 
taking into account service in agricultural labor performed before 
January 1, 1980, by an alien referred to in subdivision (b)(7)(B); or 

(ii) For some portion of a day in each of twenty (20) different calendar 
weeks, whether or not the weeks were consecutive, in either the current 
or the preceding calendar year, employed in agricultural labor ten (10) 
or more individuals, regardless of whether they were employed at the 
same point in time, not taking into account service in agricultural labor 
performed before January 1, 1980, by an alien referred to in subdivision 
(b)(7)(B); 

(B) For purposes of this section, any individual who is a crew member 
furnished by a crew leader to perform service in agricultural labor for any 
other person shall be treated as an employee of the crew leader, if both of 
the following conditions are met: 

(i) Substantially all the members of the crew operate or maintain 
tractors, mechanized harvesting or cropdusting equipment or any other 
mechanized equipment, that is provided by the crew leader; and 

(ii) The individual is not an employee of the other person within the 
meaning of subdivision (a)(2); 

(C) For the purposes of this subdivision (b)(7), in the case of any 
individual who is furnished by a crew leader to perform service in 
agricultural labor for any other person and who is not treated as an 
employee of the crew leader under subdivision (b)(7)(B), the following shall 
apply: 

(i) The other person and not the crew leader shall be treated as the 
employer of the individual; and 

(ii) The other person shall be treated as having paid cash remunera- 
tion to the individual in any amount equal to the amount of cash 
remuneration paid to the individual by the crew leader, either on the 
person’s own behalf or on behalf of the other person, for the service in 
agricultural labor performed for the other person; 

(8) Domestic service performed after December 31, 1977, in a private 
home, local college club, or local chapter of a college fraternity or college 
sorority and performed for a person who paid cash remuneration of one 
thousand dollars ($1,000) or more after December 31, 1977, in any calendar 
quarter, to an individual or individuals employed in the domestic service in 
the current calendar year or the preceding calendar year; 

(9) During the effective period of the election, service covered by an 
election pursuant to § 50-7-405 and service covered by an election duly 
approved by the administrator in accordance with an arrangement pursuant 
to § 50-7-405; or 

(10) The entire service of an individual in the case of service that is not 
covered under this section and performed entirely without this state, with 
respect to no part of which contributions are required and paid under any 
unemployment compensation law of any other state or of the federal 
government; provided, that the individual performing the services is a 
resident of this state and the administrator approves the election of the 
employing unit for which the services are performed. 
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(c) “Excluded Service.” For purposes of this section, “excluded service” 
means any of the following, unless the employing unit for which the service is 
performed is liable for a federal tax on the remuneration paid for the service 
against which credit may be taken for premiums paid under this chapter, or 
unless the employing unit has elected that the service shall be deemed to 
constitute employment subject to this chapter pursuant to § 50-7-405, in 
which cases the service shall be “included service” as provided in subsection 
(b): 

(1) Service performed in the employ of any other state or its political 
subdivisions, or of the United States government, or of an instrumentality of 
any other state or states or their political subdivisions or of the United 
States, except that after 1961, to the extent that the congress of the United 
States permits states to require any instrumentalities of the United States 
to make payments into an unemployment fund under a state employment 
security law, this chapter shall apply to those instrumentalities, and to 
service performed for the instrumentalities, in the same manner, to the same 
extent, and on the same terms as to all other employers, employing units, 
individuals, and service; provided, that, if this state is not certified for any 
year by the secretary of labor under the federal Unemployment Tax Act, 26 
U.S.C. § 3304(c), the payments required of the instrumentalities with 
respect of that year shall be refunded by the commissioner for the fund in the 
same manner and within the same period as is provided in § 50-7-404(f) 
with respect to premiums erroneously collected; 

(2) Service performed after June 30, 1939, with respect to which unem- 
ployment compensation is payable under the Railroad Unemployment 
Insurance Act of Congress, 52 Stat. 1094, compiled in 45 U.S.C. § 351 et 
seq., and services with respect to which unemployment benefits are payable 
under an unemployment compensation system for maritime employees 
established by an act of congress; provided, that the commissioner is 
authorized and directed to enter into agreements with the proper agencies 
under the act of congress, which agreements shall become effective in the 
manner provided in § 50-7-603, to provide reciprocal treatment to individu- 
als who have, after acquiring potential rights to benefits under this chapter, 
acquired rights for unemployment compensation under the act of congress, 
or who have, after acquiring potential rights to unemployment compensation 
under the act of congress, acquired rights to benefits under this chapter; 

(3) Except as provided in subsection (b), service performed by an indi- 
vidual in agricultural labor as defined in subdivision (f)(1); 

(4) Service performed by an individual in the employ of the individual’s 
son, daughter or spouse, and service performed by a child under eighteen 
(18) years of age in the employ of the child’s father or mother; 

(5) Notwithstanding subdivisions (b)(3) and (4), services performed: 

(A) In the employ of a church, convention or association of churches; 

(B) In the employ of an organization that is operated primarily for 
religious purposes and that is operated, supervised, controlled or princi- 
pally supported by a church, convention or association of churches; 

(C) By a duly ordained, commissioned or licensed minister of a church 
in the exercise of the minister’s ministry or by a member of a religious 
order in the exercise of duties required by the religious order; 
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(D) After December 31, 1977, in the employ of a governmental entity 
referred to in subdivision (b)(3) if the service is performed by an individual 
in the exercise of duties: 

(i) As an elected official; 
(ii) As a member of a legislative body, or a member of the judiciary, of 

a state or political subdivision; 

(iii) As a member of the state national guard or air national guard; 
(iv) As an employee serving on a temporary basis in the case of fire, 
storm, snow, earthquake, flood or similar emergency; or 
(v) In a position that, under or pursuant to the laws of this state, is 
designated as either: 
(a) Amajor nontenured policymaker or advisory position; or 
(6) A policymaking or advisory position the performance of the 
duties of which ordinarily does not require more than eight (8) hours 
per week; 

(E) In a facility conducted for the purpose of carrying out a program of 
rehabilitation for individuals whose earning capacity is impaired by age or 
physical or mental deficiency or injury, or providing remunerative work for 
individuals who, because of their impaired physical or mental capacity, 
cannot be readily absorbed in the competitive labor market, by an 
individual receiving the rehabilitation or remunerative work; 

(F) After December 31, 1977, in a custodial or penal institution by an 
inmate of the institution and, after June 30, 1999, by an inmate committed 
to a custodial or penal institution for any employer; or 

(G) As part of an unemployment work-relief or work-training program 
assisted or financed in whole or in part by any federal agency or an agency 
of a state or political subdivision of a state, by an individual receiving the 
work-relief or work-training, unless otherwise required by the agency or 
by law governing the agency assisting or financing in whole or in part the 
unemployment work-relief or work-training program as a condition to the 
assistance or financing; 

(6) Except to the extent set forth in subdivisions (b)(4) and (6), service 
performed in the employ of the corporation, community chest, fund or 
foundation, organized and operated exclusively for religious, charitable, 
scientific, literary or educational purposes, or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit 
of any private shareholder or individual; 

(7) Service performed by an individual for an employer as an insurance 
agent or as an insurance solicitor, if all the service performed by the 
individual for the employer is performed for remuneration solely by way of 
commission; 

(8) Service performed in the employ of a school, college or university, if the 
service is performed: 

(A) By a student who is enrolled and is regularly attending classes at 
the school, college or university; or 

(B) By the spouse of the student, if the spouse is advised, at the time the 
Spouse commences to perform the service, both that: 

(i) The employment of the spouse to perform the service is provided 
under a program to provide financial assistance to the student by the 
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school, college or university; and 
(ii) The employment will not be covered by any program of unemploy- 
ment insurance; 

(9) Service performed by an individual who is enrolled at a nonprofit or 
public educational institution that normally maintains a regular faculty and 
curriculum and normally has a regularly organized body of students in 
attendance at the place where its educational activities are carried on, as a 
student in a full-time program, that is taken for credit and that combines 
academic instruction with work experience, if the service is an integral part 
of the program, and the institution has so certified to the employer, except 
that this subdivision (c)(9) does not apply to service performed in a program 
established for or on behalf of an employer or group of employers; 

(10) Service performed in the employ of a hospital, if the service is 
performed by a patient of the hospital, as defined in subdivision (f)(7); 

(11) Service performed by a qualified real estate agent if: 

(A) The individual is a licensed real estate agent; 
(B) Substantially all of the remuneration for the services performed as 

a real estate agent is directly related to sales or other output, including the 

performance of services, rather than the number of hours worked; and 

(C) The services performed by the individual are performed pursuant to 

a written contract between the individual and the person for whom the 

services are performed, and the contract provides that the individual will 

not be treated as an employee with respect to the services for federal tax 

(FUTA) purposes; 

(12) Service performed by a direct seller, including an individual engaged 
in the trade or business of the delivery or distribution of newspapers or 
shopping news, if: 

(A) The individual is engaged in the trade or business of selling or 

soliciting the sale of consumer products to any buyer on a: 

(i) Buy-sell basis; 
(ii) Deposit-commission basis; or 
(iii) Any similar basis that the United States secretary of treasury 
prescribes by regulations, for resale by the buyer or any other indi- 
vidual, in the home or otherwise than in a permanent retail establish- 
ment; or 
(B) The individual is engaged in the trade or business of selling or 
soliciting the sale of consumer products to a consumer in the home or 
somewhere other than in a permanent retail establishment; and 
(i) Substantially all of the remuneration for the services performed as 
a direct seller is directly related to sales or output, including the 
- performance of services, rather than to the number of hours worked; and 
(ii) The services performed by the individual are performed pursuant 
to a written contract between the individual and the person for whom 
the services are performed, and the contract provides that the individual 
will not be treated as an employee with respect to the services for federal 
tax (FUTA) purposes; 

(13) Service performed by a full-time student in the employ of an 

organized camp, if: 
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(A) The camp did not operate for more than seven (7) months in the 
calendar year and did not operate for more than seven (7) months in the 
preceding calendar year, or had average gross receipts for any six (6) 
months in the preceding calendar year that were not more than thirty- 
three and one third percent (33 13%) of its average gross receipts for the 
other six (6) months in the preceding calendar year; 

(B) The full-time student performed services in the employ of the camp 
for less than thirteen (13) calendar weeks in the calendar year; and 

(C) For purposes of this subdivision (c)(13), an individual shall be 
treated as a full-time student for any period during which the individual 
is enrolled as a full-time student at an educational institution, or that is 
between academic years or terms if the individual was enrolled as a 
full-time student at an educational institution for the immediately pre- 
ceding academic year or term, and there is reasonable assurance that the 
individual will be so enrolled for the immediately succeeding academic 
year or term; 

(14) Service performed by an individual on a boat, or boats in the case of 
a fishing operation involving more than one (1) boat, engaged in catching fish 
or other forms of aquatic animal life under an arrangement with the owner 
or operator of the boat pursuant to which: 

(A) The individual does not receive any cash remuneration, other than 
as provided in subdivision (c)(14)(B); 

(B) The individual receives a share of the boat’s or boats’ catch of fish or 
other forms of aquatic animal life or a share of the proceeds from the sale 
of the catch; 

(C) The amount of the individual’s share depends on the amount of the 
boat’s or boats’ catch of fish or other forms of aquatic animal life, but only 
if the operating crew of the boat, or each boat from which the individual 
receives a share in the case of a fishing operation involving more than one 
(1) boat, is normally made up of fewer than ten (10) individuals; 

(15) Service performed by an individual as a product demonstrator 
pursuant to a written contract between the individual and a person whose 
principal business is providing demonstrators to third parties for those 
purposes, and the contract provides that the individual will not be treated as 
an employee with respect to the services; 

(16) The service performed on or after January 1, 1995, by an individual 
who is an alien admitted to the United States to perform service in 
agricultural labor pursuant to §§ 101(a)(15)(H) and 214(c) of the Immigra- 
tion and Nationality Act, codified in 8 U.S.C. §§ 1101(a)(15)(H) and 1184, 
respectively; 

(17) After June 30, 1999, service performed by an election official or an 
election worker, if the amount of remuneration received by the individual 
during the calendar year for services as an election official or election worker 
is less than one thousand dollars ($1,000); and 

(18)(A) Notwithstanding any provision of this chapter or any other law to 

the contrary, companion-sitters who receive referrals under registry or 

referral arrangements substantially similar to those addressed within the 

IRS determination shall not be classified as employees of the person, 
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corporation or business entity pursuant to this chapter, unless the person, 
corporation or business entity and the department mutually agree to the 
reclassification of the companion sitters as employees of the person, 
corporation or business entity in order to absolve the elderly, sick or 
disabled clients or the parents of the children from liability for payment of 
any premiums, fees or other costs that may be imposed pursuant to the 

Tennessee Employment Security Law, if: 

(i) Aperson, corporation or business entity maintains an employment 
registry or referral service exclusively for companion sitters seeking 
employment opportunities for providing personal attendant, compan- 
ionship, household care, ancillary health care or related services to 
children, the elderly, or sick or disabled clients; 

(ii) The companion sitters do not provide personal attendant, com- 
panionship, household care, ancillary health care or related services for 
hire to nonprofit organizations, Indian tribes or state or local govern- 
ments; and 

(iii) Pursuant to the federal Insurance Contributions Act, the federal 
Unemployment Tax Act, or the collection of income tax at source on 
wages, chapters 21, 23 and 24, respectively, Subtitle C, Internal Rev- 
enue Code, compiled in 26 U.S.C. § 3101 et seq., 26 U.S.C. § 3301 et 
seq., and 26 U.S.C. § 3401 et seq., respectively, the Internal Revenue 
Service issues a determination that a companion-sitter is not an 
employee of the person, corporation or business entity under the typical 
registry or referral arrangements of the person, corporation or business 
entity; 

(B) Subdivision (c)(18)(A) shall not be construed to require forgiveness 
or refund of any premiums, fees or other related costs duly imposed prior 
to July 1, 2004. 

(d) “Tennessee Service.” For purposes of this section, “Tennessee service” 
means any of the following: 

(1) Any individual’s entire service, performed within or both within and 
without this state, if the service is localized in this state. Service shall be 
deemed to be localized within a state if either: 

(A) The service is performed entirely within the state; or 

(B) The service is performed both within and without the state but the 
service performed without the state is incidental to the individual’s service 
within the state; for example, is temporary or transitory in nature or 
consists of isolated transactions; 

(2) An individual’s entire service, performed within and without this 
state, if the service is not localized in any state but some of the service is 
performed in this state and: 

(A) The individual’s base of operations is in this state; or 

(B) If there is no base of operations, then the place from which the 
service is directed or controlled is in this state; or 

(C) The individual’s base of operations or place from which the service 
is directed or controlled is not in any state in which some part of the 
service is performed, but the individual’s residence is in this state; 

(3) Service wherever performed within the United States, or Canada, if 


50-7-207 EMPLOYER AND EMPLOYEE 648 


both: 

(A) The service is not covered under the unemployment compensation 
law of any other state or Canada; and 

(B) The place from which the service is directed or controlled is in this 
state; 

(4) Service that is performed after December 31, 1971, except service 
performed in Canada, by an individual who is a citizen of the United States 
and who is in the employ of an American employer, other than service that 
is deemed to be “Tennessee employment” under subdivisions (d)(1) and (2) or 
to be “employment” under the parallel provisions of another state’s law, if: 

(A) The employer’s principal place of business in the United States is 
located in this state; or 

(B) The employer has no place of business in the United States, but: 

(i) The employer is an individual who is a resident of this state; 

(ii) The employer is a corporation that is organized under the laws of 
this state; or 

(iii) The employer is a partnership or a trust and the number of the 
partners or trustees who are residents of this state is greater than the 
number who are residents of any other state; or 

(C) None of the criteria of subdivisions (d)(4)(A) and (B) are met, but the 
employer has elected coverage in this state or, the employer having failed 
to elect coverage in any state, the individual has filed a claim for benefits, 
based on the service under the laws of this state; 

(5) Specifically in the case of included service described in subdivision 
(b)(5), service where the operating office from which the operations of the 
American vessel, operating on navigable waters within the United States, or 
the operations of the American aircraft within the United States, or the 
operations of both the vessel and the aircraft within and without the United 
States are ordinarily and regularly supervised, managed, directed and 
controlled is within this state; or 

(6) Specifically in the case of included service described in subdivision 
(b)(10), service when the individual performing the service is a resident of 
this state. 

(e) Special Rules. The following rules shall govern for purposes of this 
section: 

(1) Service performed by an individual shall be deemed to be included 
service for purposes of this section regardless of whether the common law 
relationship of master and servant exists, unless and until it is shown to the 
satisfaction of the administrator that: 

(A) The individual has been and will continue to be free from control 
and direction in connection with the performance of the service, both 
under any contract for the performance of service and in fact; 

(B) The service is performed either outside the usual course of the 
business for which the service is performed or is performed outside of all 
the places of business of the enterprise for which the service is performed; 
and 

(C) The individual is customarily engaged in an independently estab- 
lished trade, occupation, profession or business of the same nature as that 
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involved in the service performed; 

(2) Services performed by an individual who provides services as a 
leased-operator or an owner-operator of a motor vehicle or vehicles under 
contract to a common carrier conducting an interstate business while 
engaged in interstate commerce shall be deemed to be an excluded service 
for the purposes of this section, regardless of whether the common law 
relationship of master and servant exists, and regardless of whether the 
individual satisfies the requirements for included service as prescribed in 
subdivision (e)(1); provided, that this subdivision (e)(2) does not apply to 
services performed under subdivision (b)(3) or (b)(4); and 

(3) It is the legislative intent that no elected official shall be eligible for 
benefits based upon service as an elected official. 

(f) Section Definitions. The following words and terms have the following 
respective meanings for the purposes of this section, unless the context 
otherwise requires: 

(1) “Agricultural labor” means remunerated service performed after De- 
cember 31, 1971: 

(A) On a farm, in the employ of any person, in connection with 
cultivating the soil, or in connection with the raising or harvesting of any 
agricultural or horticultural commodity, including the raising, shearing, 
feeding, caring for, training, and management of livestock, bees, poultry, 
and fur-bearing animals and wildlife; 

(B) In the employ of the owner or tenant or other operator of a farm, in 
connection with the operation, management, conservation, improvement 
or maintenance of the farm and its tools and equipment, or in salvaging 
timber or clearing land of brush and other debris left by a hurricane, if the 
major part of the service is performed on a farm; 

(C) In connection with the production or harvesting of any commodity 
defined as an agricultural commodity in § 15(g) of the Agricultural 
Marketing Act, codified in 12 U.S.C. § 1141j, or in connection with the 
ginning of cotton, or in connection with the operation or maintenance of 
ditches, canals, reservoirs or waterways, not owned or operated for profit, 
and used exclusively for supplying and storing water for farming pur- 
poses; 

(D) In the employ of either: 

(i) The operator of a farm in handling, planting, drying, packing, 
packaging, processing, freezing, grading, storing or delivering to storage 
or to market or to a carrier for transportation to market, in its 
unmanufactured state, any agricultural or horticultural commodity, but 
only if the operator produced more than one half (14) of the commodity 
with respect to which the service is performed; or 

(ii) In the employ of a group of operators of farms, or a cooperative 
organization of which the operators are members, in the performance of 
service described in subdivision (f)(1)(D)G), but only if the operators 
produced more than one half (4) of the commodity with respect to which 
the service is performed; provided, that this subdivision (f)(1)(D) shall 
not be deemed to include service performed in connection with commer- 
cial canning or commercial freezing or in connection with any agricul- 
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tural or horticultural commodity after its delivery to a terminal market 

for distribution for consumption; or 

(E) On a farm operated for profit if the service is not in the course of the 
employer’s trade or business or is not domestic service in a private home 
of the employer; 

(2) “American aircraft” means an aircraft registered under the laws of the 
United States; 

(3) “American employer” means a person who is: 

(A) An individual who is a resident of the United States; 

(B) A partnership, if two thirds (%) or more of the partners are 
residents of the United States; 

(C) A trust, if all of the trustees are residents of the United States; or 

(D) A corporation organized under the laws of the United States or of 
any state; 

(4) “American vessel” means any vessel documented or numbered under 
the laws of the United States; and includes any vessel that is neither 
documented nor numbered under the laws of the United States nor docu- 
mented under the laws of any foreign country, if its crew performs service 
solely for one (1) or more citizens or residents of the United States or 
corporations organized under the laws of the United States or of any state; 

(5) “Crew leader” means an individual who: 

(A) Furnishes individuals to perform service in agricultural labor for 
any other person; 

(B) Pays, either on the individual’s own behalf or on behalf of the other 
person, for the service in agricultural labor performed by them; and 

(C) Has not entered into a written agreement with the other person 
under which the individual is designated as an employee of the other 
person; 

(6) “Hospital” means an institution that has been licensed, certified or 
approved by the hospital licensing board of the department of health as a 
hospital; and 

(7) “Institution of higher education” means: 

(A) Any college or university in this state; or 
(B) An educational institution that meets all of the following conditions: 

(i) It admits as regular students only individuals having a certificate 
of graduation from high school, or the recognized equivalent of such a 
certificate; 

Gi) It is legally authorized in this state to provide a program of 
education beyond high school; 

Gi) It provides an educational program for which it awards a 
bachelor’s or higher degree, or provides a program that is acceptable for 
full credit toward such a degree, a program of post-graduate or post- 
doctoral studies, or a program of training to prepare students for gainful 
employment in a recognized occupation; and 

(iv) It is a public or other nonprofit institution. 

(g) Chapter Definition. Unless the context otherwise requires, “farm” 
includes stock, dairy, poultry, fruit, fur-bearing animals, and truck farms, 
plantations, ranches, nurseries, ranges, greenhouses or other similar struc- 
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tures used primarily for the raising of agricultural or horticultural commodi- 


ties, and orchards. 


History. 

Acts 1947, ch. 29, § 2; 1949, ch. 20,§ 1; 1949, 
ch. 226, § 7;C. Supp. 1950, § 6901.2 (Williams, 
§ 6901.26); Acts 1957, ch. 146, § 1; 1961, ch. 
70, § 1; impl. am. Acts 1971, ch. 162, § 3; Acts 
1971, ch. 204, § 2; 1973, ch. 180, § 2; 1974, ch. 
460, § 1; 1977, ch. 330, §§ 2-9, 32; 1978, ch. 
744, 8§ 1, 2; T.C.A. (orig. ed.), § 50-1309; Acts 
1983, ch. 368, §§ 1, 2; 1984, ch. 701, § 1; 1985, 
ch. 318, § 11; 1986, ch. 597, § 1; 1987, ch. 148, 
§§ 2-4; 1989, ch. 333, §§ 1, 2; 1990, ch. 777, 
9515. 1992 ch3:694.65 1,..2° 1993, «ch:-194, 
So 1-7) 1995. ch. 239, 8 2 4997 niche 104, 
§§ 1-3; 1999, ch. 76, §§ 1, 2; 2004, ch. 556, § 1; 
2004, ch. 946, § 1; 2011, ch. 416, § 1. 


Code Commission Notes. Although Acts 
2004, ch. 946, § 1 provided that the act section 
be set out as § 50-7-107, the code commission 
believes the legislature intended to codify the 


provisions of Acts 2004, ch. 946, § 1 as § 50-7- 
207(c)(18). 


Compiler’s Notes. 

Acts 2011, ch. 416, § 10 provided that §§ 1 
and 2 of the act, which enacted § 50-2-111 and 
amended § 50-6-207(e), shall apply to causes of 
action arising on or after June 6, 2011. 


Section to Section References. 

This section is referred to in §§ 50-7-104, 
50-7-205, 50-7-2138, 50-7-302, 50-7-401, 50-7- 
402, 50-7-403, 50-7-404, 50-7-405. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Unemployment Compensation, § 5. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


NOTES TO DECISIONS 


Analysis 
1. Employees. 
2. Unemployment Compensation Contribu- 
tions. 


3. Exclusions. 


1. Employees. 

Workers paid to unload cargo from trucks 
were not employees of the company operating 
the warehouse, where workers determined 
their own working hours and worked for any 
company they chose on any day of the week, the 
warehouse operator provided the workers with 
no tools other than pallet dividers and tape, the 
workers were hired for one truck load at a time, 
and the warehouse operator did not control the 
workers while they unloaded and stacked 
cargo. Beare Co. v. State, 814 S.W.2d 715, 1991 
Tenn. LEXIS 295 (Tenn. 1991). 


2. Unemployment Compensation Contri- 
_ butions. 

Every employer who receives services per- 
formed by an employee in his “employment”, as 
defined in T.C.A. § 50-7-207(c), is obligated to 
make contributions to the unemployment com- 


Collateral References. 

“Agricultural labor” or “farm labor,” what 
constitutes within social security acts. 60 
A.L.R.5th 459. 

Insurance agents or salesmen as within cov- 


pensation fund, unless the services are ex- 
cluded from coverage under the provisions of 
T.C.A. § 50-7-207(c). Beare Co. v. State, 814 
S.W.2d 715, 1991 Tenn. LEXIS 295 (Tenn. 
1991). 


3. Exclusions. 

Trial court erred in reversing the decision of 
the Board of Review, which held that an unem- 
ployment compensation claimant was not dis- 
qualified from receiving unemployment com- 
pensation benefits pursuant to T.C.A. § 50-7- 
207(c), excluding from compensation services 
performed by a qualified real estate agent if she 
was a licensed real estate agent. A licensed 
time-share salesperson is not a licensed real 
estate agent for purposes of the exclusion. 
Westgate Resorts v. Neeley, — S.W.3d —, 2012 
Tenn. App. LEXIS 540 (Tenn. Ct. App. Aug. 3, 
2012). 

Time-share salesperson was ineligible to re- 
ceive unemployment compensation benefits be- 
cause she was a “licensed real estate agent” and 
her services did not meet the Employment 
Security Law’s definition of employment. West- 
gate Smoky Mts. v. Phillips, — S.W.3d —, 2013 
Tenn. LEXIS 1014 (Tenn. Dec. 23, 2013). 


erage of social security or unemployment com- 
pensation acts. 39 A.L.R.3d 872. 

Liability of political party or its subdivision 
for contributions under unemployment com- 
pensation acts. 43 A.L.R.3d 1351. 
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Outside pieceworkers as within Unemploy- in different states for same employer. 9 


ment Compensation Act. 1 A.L.R.2d 555. A.L.R.2d 646. 
Part-time workers as covered by unemploy- What constitutes “agricultural” or “farm” la- 
ment compensation act. 95 A.L.R.3d 891. bor within Social Security or Unemployment 


Unemployment compensation _ benefits Compensation Acts. 60 A.L.R.5th 459. 
where, during the base year, employee worked 


50-7-208. “Employment office” defined. 


“Employment office” means a free public employment office, or branch of a 
free public employment office, operated by the United States or by any state of 
the United States or by a state, province or similar political subdivision of a 
foreign government. 


History. § 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
Acts 1947, ch. 29, § 2; C. Supp. 1950, ed.), § 50-1310. 


50-7-209. “Fund” defined. 


“Fund” means the unemployment compensation fund established by this 
chapter, to which all premiums required, and from which all benefits provided 
under this chapter, shall be paid. 


History. § 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
Acts 1947, ch. 29, § 2; C. Supp. 1950,  ed.), § 50-1811; Acts 1985, ch. 318, § 12. 


50-7-210. “State” and “United States” defined. 


For the purposes of this chapter: 
(1) “State” includes the states of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico and the Virgin Islands; and 
(2) “United States,” when used in a geographical sense, includes the 
states, the District of Columbia, the Commonwealth of Puerto Rico and the 
Virgin Islands. 


History. Section to Section References. 
Acts 1947, ch. 29, § 2; C.. Supp. .1950, This section is referred to in § 50-7-404. 
§ 6901.2 (Williams, § 6901.26); Acts 1961, ch. 
70, § 2; 1977, ch. 330, § 10; T.C.A. (orig. ed.), 
§ 50-1312; Acts 1993, ch. 194, § 8. 


50-7-211. “Unemployed” defined. 


(a) An individual shall be deemed “unemployed” in any week during which 
the individual performs no services and with respect to which no wages are 
payable to the individual, or in any week of less than full-time work if the 
wages payable to the individual with respect to the week are less than the 
individual’s weekly benefit amount. 

(b) The commissioner shall prescribe rules and regulations applicable to 
unemployed individuals, making distinctions in the procedures as to total 
unemployment, part total unemployment, partial unemployment of individu- 
als attached to their regular jobs, and other forms of short-time work that the 
commissioner deems necessary. 
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History. 
Acts 1947, ch. 29, § 2; C. Supp. 1950, 
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§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
ed.), § 50-1313. 


NOTES TO DECISIONS 


Analysis 


1. Determination of Date. 
2. Wages. 


1. Determination of Date. 

Employees who were permanently dis- 
charged when company closed its plant were 
unemployed as of the date of severance even 
though they received severance pay equal to 
weekly wages for varying lengths of time based 
on period of service, inasmuch as they received 
no wages or performed no services within the 


meaning of the statute. Balding v. Tennessee 
Dep’t of Employment Sec., 212 Tenn. 517, 370 
S.W.2d 546, 1963 Tenn. LEXIS 445 (1963). 


2. Wages. 

Back pay awarded employees by arbitrator 
for time during which they were discharged for 
union activity constituted wages under the un- 
employment compensation act, and conse- 
quently, benefits that had been paid employees 
were overpayments. Griggs v. Sands, 526 
S.W.2d 441, 1975 Tenn. LEXIS 595 (Tenn. 
1975). 





50-7-212. “Unemployment compensation administration fund” de- 
fined. 


“Unemployment compensation administration fund” means the unemploy- 
ment compensation administration fund established by this chapter, from 
which regular administrative expenses under this chapter shall be paid. 


§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
ed.), § 50-1314. 


History. 
Acts 1947, ch. 29, § 2; C. Supp. 1950, 


50-7-213. “Wages” defined. 


(a) “Wages” means all remuneration paid for personal services from what- 
ever source, including commissions, bonuses, tips that are both paid to an 
employee while performing services that constitute employment and included 
in a written statement furnished by the employee to the employer pursuant to 
§ 6053(a) of the Internal Revenue Code of 1954, compiled in 26 U.S.C. 
§ 6053(a), tips allocated by the employer pursuant to § 6053(c)(3) of the 
Internal Revenue Code of 1954, compiled in 26 U.S.C. § 6053(c)(3), employee 
salary reduction contributions to cash or deferred plans pursuant to §§ 401(k), 
403(b), 457, compiled in 26 U.S.C. §§ 401(k), 403(b) and 457, respectively, or 
any similar plan contained in the Internal Revenue Code, employee salary 
reduction contributions to cafeteria plans pursuant to § 125 of the Internal 
Revenue Code, compiled in 26 U.S.C. § 125, and the cash value of all 
remuneration in any medium other than cash. The reasonable cash value of 
any remuneration in any medium other than cash shall be determined in 
accordance with rules prescribed by the commissioner; provided, that “wages” 
does not include that part of the remuneration that, after remuneration equal 
to the taxable wage base, as defined in subsection (e), with respect to 
employment has been paid to an individual by an employer during any 
calendar year, is paid to the individual by the employer during the calendar 
year. The remuneration paid to the individual by the employer during the 
calendar year in excess of the taxable wage base, as defined in subsection (e), 
shall be deemed “wages” solely for the purpose of determining the benefit 
rights under this chapter of the individual. 
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(b) Notwithstanding any other provision of this chapter, “wages” shall 
always include remuneration paid for services if the employing unit for which 
the services are performed is liable for any federal tax on the remuneration 
against which credit may be taken for premiums paid under this chapter. The 
remuneration paid to an individual by an employer with respect to employ- 
ment in another state or states, upon which premiums were required of and 
paid by the employer under an unemployment compensation law of the other 
state or states, shall be included as a part of remuneration equal to the taxable 
wage base, referred to in this section, as defined in subsection (e). 

(c) With respect to weeks of unemployment beginning on or after January 1, 
1978, wages for insured work shall include wages paid for previously uncov- 
ered services. For the purposes of this subsection (c), “previously uncovered 
services” means services: 

(1) That were not employment as defined in § 50-7-207(b)(1), and were 
not services covered pursuant to § 50-7-405(d) at any time during the 
one-year period ending December 31, 1975; and 

(2) That are: 

(A) Agricultural labor as defined in § 50-7-207(f)(1) or domestic service 
as defined in § 50-7-207(b)(8); or 

(B) Services performed by an employee of this state or a political 
subdivision of the state, as provided in § 50-7-207(b)(3), or by an employee 
of a nonprofit educational institution that is not an institution of higher 
education, as provided in § 50-7-207(c)(5)(D), except to the extent that 
assistance under Title II of the Emergency Jobs and Unemployment 
Assistance Act of 1974, contained in 26 U.S.C. § 3304 note, was paid on 
the basis of the services. 

(d) “Wages” does not include: 

(1) The amount of any payment with respect to services performed on 
behalf of an individual in its employ under a plan or system established by 
an employing unit that makes provision for individuals in its employ 
generally or for a class or classes of the individuals, including any amount 
paid by an employing unit for insurance or annuities, or into a fund to 
provide for any such payment on account of: 

(A) Retirement; 

(B) Sickness or accident disability made to an employee or any of the 
employee’s dependents that is awarded under a workers’ compensation 
law. Any third party that makes the payment on account of sickness or 
accident disability to an employee or any of the employee’s dependents 
that is awarded under a workers’ compensation law shall be treated, for 
purposes of this chapter, as the employer with respect to the wages, except 
as otherwise provided in regulations prescribed by the commissioner; 

(C) Medical and hospitalization expenses in connection with sickness or 
accident disability; or 

(D) Death, provided the individual in its employ does not have: 

(i) The option to receive, instead of provision for the death benefit, 
any part of the payment, if the death benefit is insured, any part of the 
premium, or contributions of premium, paid by the individual’s employ- 
ing unit; and 
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(ii) The right under the provisions of the plan or system or policy of 
insurance providing for the death benefit to assign the benefit, or to 
receive a cash consideration in lieu of the benefit either upon the 
individual’s withdrawal from the plan or system providing for the 
benefit or upon termination of the plan or system or policy of insurance 

or of the individual’s services with the employing unit; 

(2) The payment of an employer, without deduction from the remunera- 
tion of the individual in its employ, of the tax imposed upon an individual in 
its employ under 26 U.S.C. §§ 3101 and 3102; or 

(3) Any payment on account of sickness or accident disability, or medical 
or hospitalization expenses in connection with sickness or accident disabil- 
ity, made by an employer to, or on behalf of, an employee after the expiration 
of six (6) calendar months following the last calendar month in which the 
employee worked for the employer. 

(e) For purposes of this chapter, “taxable wage base” means: 

(1) The first seven thousand dollars ($7,000) paid to each individual 
employee during any period with respect to the calendar years beginning 
January 1, 1983, and ending December 31, 2008, and at any time after 
December 31, 2008, that the unemployment trust fund balance is greater 
than one billion dollars ($1,000,000,000), as determined in accordance with 
§ 50-7-403(); 

(2) The first eight thousand dollars ($8,000) paid to each individual 
employee during any period after December 31, 2008, when the unemploy- 
ment trust fund balance is greater than nine hundred million dollars 
($900,000,000) but lower than or equal to one billion dollars 
($1,000,000,000), as determined in accordance with § 50-7-403(j); and 

(3) The first nine thousand dollars ($9,000) paid to each individual 
employee during the period after December 31, 2008, and at any time after 
December 31, 2008, that the unemployment trust fund balance is lower than 
or equal to nine hundred million dollars ($900,000,000), as determined in 





accordance with § 50-7-403(). 


History. 

Acts 1947, ch. 29, § 2; 1949, ch. 226, § 8; 
1949, ch. 249, § 1; C. Supp. 1950; § 6901.2 
(Williams, § 6901.26); Acts 19538, ch. 244, § 1; 
1955, ch. 115, § 2; 1957, ch. 146, § 2; 1959, ch. 
160, § 1; 1963, ch. 176, § 1; 1967, ch. 208, § 1; 
1970, ch. 397, § 1; 1971, ch. 204, § 3; 1977, ch. 
330; §§ 11, 12; 1980, ch. 641, § 1; T.C.A. (orig. 
ed.), § 50-1315; Acts 1983, ch. 368, § 3; 1985, 
ch. 318, §§ 13-16; 1985, ch. 323, §§ 1-4; 1992, 
ch. 694, §§ 3, 4; 2001, ch. 82,§ 1; 2009, ch. 550, 
§§ 1-3. 


Section to Section References. 
This section is referred to in §§ 50-7-204, 
50-7-403. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Unemployment Compensation, § 3. 


Law Reviews. 
Labor Law (Paul H. Sanders), 6 Vand. L. Rev. 
1193 (1953). 


NOTES TO DECISIONS 


Analysis 


1. Severance Pay. 
2. Back Pay. 


1. Severance Pay. 
Severance pay equal to weekly wages for 


varying lengths of time depending upon length 
of service that was paid to employees who were 
permanently discharged when company closed 
its plant was not remuneration paid for per- 
sonal services and did not constitute wages. 
Balding v. Tennessee Dep’t of Employment Sec., 


50-7-214 


212 Tenn. 517, 370 S.W.2d 546, 1963 Tenn. 
LEXIS 445 (1963). 


2. Back Pay. 

Back pay awarded employees by arbitrator 
for time during which they were discharged for 
union activity constituted wages under the un- 


Collateral References. 
Right to unemployment compensation of one 


50-7-214. “Week” defined. 


EMPLOYER AND EMPLOYEE 
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employment compensation act, and conse- 
quently, benefits that had been paid employees 
were overpayments. Griggs v. Sands, 526 
S.W.2d 441, 1975 Tenn. LEXIS 595 (Tenn. 
1975). 


who quit because of pay reduction. 95 A.L.R.3d 
449. 


(a) “Week” means the period of seven (7) consecutive days that the commis- 


sioner prescribes by regulation. 


(b) The commissioner may by regulation prescribe that a week shall be 


29 66. 


deemed to be “in, 
greater part of the week. 


History. 
Acts 1947, ch. 29, § 2; C. Supp. 1950, 


within” or “during” that benefit year that includes the 


§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
ed.), § 50-1316. 


50-7-215. “Calendar quarter” defined. 


“Calendar quarter” means the period of three (3) consecutive calendar 
months ending on March 31, June 30, September 30 or December 31. 


History. 
Acts 1947, ch. 29, § 2; C. Supp. 1950, 


§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
ed.), § 50-1317. 


50-7-216. “Weekly benefit amount” defined. 


An individual’s “weekly benefit amount” means the amount of benefits the 
individual would be entitled to receive for one (1) week of total unemployment. 


History. 
Acts 1947, ch. 29, § 2; C. Supp. 1950, 


50-7-217. “Benefit year” defined. 


§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
ed.), § 50-1318. 


(a) “Benefit year” with respect to any individual means the fifty-two (52) 
consecutive week period beginning with the first day of the first week with 
respect to which the individual first files a valid claim for benefits, and 
thereafter the fifty-two (52) consecutive week period beginning with the first 
day of the first week with respect to which the individual next files a valid 
claim for benefits after the termination of the individual’s last preceding 
benefit year. 

(b) The last preceding benefit year shall be a fifty-three (53) week period if 
fifty-two (52) weeks would result in the overlap of any calendar quarter of the 
base period of the new benefit year with the same calendar quarter of the base 
period of the previous benefit year. 

(c) Any claim for benefits made in accordance with § 50-7-304(a) shall be 


657 TENNESSEE EMPLOYMENT SECURITY LAW 50-7-301 
deemed to be a “valid claim” for the purposes of subsection (a) if the individual 


has been paid the wages for insured work required under § 50-7-302(b)(1). 


190, § 1; T.C.A. (orig. ed.), § 50-1319; Acts 
1987, ch. 148, § 5. 


History. 
Acts 1947, ch. 29, § 2; C. Supp. 1950, 
§ 6901.2 (Williams, § 6901.26); Acts 1975, ch. 


50-7-218. “Base period” defined. 


“Base period” means the first four (4) of the last five (5) completed calendar 
quarters immediately preceding the first day of an individual’s benefit year; 
provided, that if the first quarter of the last five (5) completed calendar 
quarters was included in the base period applicable to any individual’s 
previous benefit year, the individual’s base period shall be the last four (4) 
completed calendar quarters. For the purposes of establishing a base period in 
cases involving persons receiving workers’ compensation benefits for tempo- 
rary total disability, the department shall exclude periods of such disability 
from the base period and determine the base period from the last four (4) 


completed quarters of work before any such disability. 


History. 

Acts 1947), ch: 29, § 2;°C. Supp. 1950, 
§ 6901.2 (Williams, § 6901.26); Acts 1955, ch. 
115, § 3; T.C.A. (orig. ed.), § 50-1320; Acts 
2009, ch. 550, § 4; 2011, ch. 376, § 1; 20183, ch. 
427, § 1. 


Compiler’s Notes. 

Acts 2013, ch. 427, § 8 provided that not- 
withstanding any other provision of law to the 
contrary, any provision of the act shall not 
apply to the extent that compliance with such 
provision would violate federal law or cause a 
loss of federal funding. 


Collateral References. 


50-7-219. “Insured work” defined. 


Eligibility for unemployment compensation 
of employee who retires voluntarily. 75 
A.L.R.5th 339. 

Unemployment compensation: leaving em- 
ployment in pursuit of education or to attend 
training as affecting right to unemployment 
compensation. 47 A.L.R.5th 775. 

Unemployment compensation: leaving em- 
ployment in pursuit of other employment as 
affecting right to unemployment compensation. 
46 A.L.R.5th 659. 

Unemployment compensation: leaving em- 
ployment to become self-employed or to go into 
business for oneself as affecting right to unem- 
ployment compensation. 45 A.L.R.5th 715. 


“Insured work” means employment covered by this chapter. 


History. 
Acts*° 18477ech. 29,°§ 2;'C, Supp. 1950; 


§ 6901.2 (Williams, § 6901.26); T.C.A. (orig. 
ed.), § 50-1321. 





PART 3 
BENEFITS 


50-7-301. Benefit formula. 


(a) Payments of Benefits. Benefits shall be payable from the fund in the 
manner provided by this section. All benefits shall be paid through employ- 
ment offices in accordance with regulations the commissioner prescribes. 
Notwithstanding any other provision of this chapter to the contrary, any 
amount of unemployment compensation payable to any claimant for any weeks 
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if not an even dollar amount, shall be rounded to the next lower full dollar 
amount. 

(b) Weekly Benefit Amount. An individual’s weekly benefit amount shall 
be the amount appearing in column B in the Benefit Table corresponding to the 
line on which in column A of the Benefit Table there appears the average total 
wages for insured work paid to the individual in the two (2) calendar quarters 
in the individual’s base period in which the total wages are highest. “Total 
wages for insured work,” as used in this section, is deemed to mean all 
remuneration paid to an employee in the base period by employers subject to 
this chapter. 


BENEFIT TABLE 
(Effective for benefit years established on and after July 5, 1992) 
COLUMN A COLUMN B 

Average Wages Paid in Highest Weekly 
Two Quarters of Base Period Benefit 
Amount 

$ 780.01 through $ 806.00 $30.00 

806.01 through 832.00 31.00 
832.01 through 858.00 32.00 
858.01 through 884.00 33.00 
884.01 through 910.00 34.00 
910.01 through 936.00 35.00 
936.01 through 962.00 36.00 
962.01 through 988.00 37.00 
988.01 through 1,014.00 38.00 
1,014.01 through 1,040.00 39.00 
1,040.01 through 1,066.00 40.00 
1,066.01 through 1,092.00 41.00 
1,092.01 through 1,118.00 42.00 
1,118.01 through 1,144.00 43.00 
1,144.01 through 1,170.00 44.00 
1,170.01 through 1,196.00 45.00 
1,196.01 through 1,222.00 46.00 
1,222.01 through 1,248.00 47.00 
1,248.01 through 1,274.00 48.00 
1,274.01 through 1,300.00 49.00 
1,300.01 through 1,326.00 50.00 
1,326.01 through 1,352.00 51.00 
1,352.01 through 1,378.00 52.00 
1,378.01 through 1,404.00 53.00 
1,404.01 through 1,430.00 54.00 
1,430.01 through 1,456.00 55.00 
1,456.01 through 1,482.00 56.00 
1,482.01 through 1,508.00 57.00 
1,508.01 through 1,534.00 58.00 
1,534.01 through 1,560.00 59.00 
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COLUMN A 


Average Wages Paid in Highest 
Two Quarters of Base Period 


1,560.01 
1,586.01 
1,612.01 
1,638.01 
1,664.01 
1,690.01 
1,716.01 
1,742.01 
1,768.01 
1,794.01 
1,820.01 
1,846.01 
1,872.01 
1,898.01 
1,924.01 
1,950.01 
1,976.01 
2,002.01 
2,028.01 
2,054.01 
2,080.01 
2,106.01 
2,132.01 
2,158.01 
2,184.01 
2,210.01 
2,236.01 
2,262.01 
2,288.01 
2,314.01 
2,340.01 
2,366.01 
2,392.01 
2,418.01 
2,444.01 
2,470.01 
2,496.01 
2,522.01 
2,548.01 
2,574.01 
2,600.01 
2,626.01 
2,652.01 


through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


1,586.00 
1,612.00 
1,638.00 
1,664.00 
1,690.00 
1,716.00 
1,742.00 
1,768.00 
1,794.00 
1,820.00 
1,846.00 
1,872.00 
1,898.00 
1,924.00 
1,950.00 
1,976.00 
2,002.00 
2,028.00 
2,054.00 
2,080.00 
2,106.00 
2,132.00 
2,158.00 
2,184.00 
2210.00 
2236.00 
2,262.00 
2,288.00 
2,314.00 
2,340.00 
2,366.00 
2,392.00 
2,418.00 
2,444.00 
2,470.00 
2,496.00 
2522.00 
2,548.00 
2,574.00 
2,600.00 
2,626.00 
2,652.00 
2,678.00 


50-7-301 


COLUMN B 
Weekly 
Benefit 
Amount 
60.00 
61.00 
62.00 
63.00 
64.00 
65.00 
66.00 
67.00 
68.00 
69.00 
70.00 
71.00 
72.00 
73.00 
74.00 
75.00 
76.00 
77.00 
78.00 
79.00 
80.00 
81.00 
82.00 
83.00 
84.00 
85.00 
86.00 
87.00 
88.00 
89.00 
90.00 
91.00 
92.00 
93.00 
94.00 
95.00 
96.00 
97.00 
98.00 
99.00 
100.00 
101.00 
102.00 
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COLUMN A 


Average Wages Paid in Highest 
Two Quarters of Base Period 


2,678.01 
2,704.01 
2,730.01 
2,756.01 
2,782.01 
2,808.01 
2,834.01 
2,860.01 
2,886.01 
2,912.01 
2,938.01 
2,964.01 
2,990.01 
3,016.01 
3,042.01 
3,068.01 
3,094.01 
3,120.01 
3,146.01 
3,172.01 
3,198.01 
3,224.01 
3,250.01 
3,276.01 
3,302.01 
3,328.01 
3,304.01 
3,380.01 
3,406.01 
3,432.01 
3,458.01 
3,484.01 
3,510.01 
3,536.01 
3,062.01 
3,588.01 
3,614.01 
3,640.01 
3,666.01 
3,692.01 
3,718.01 
3,744.01 
3,770.01 


through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


2,704.00 
2,730.00 
2,756.00 
2,782.00 
2,808.00 
2,834.00 
2,860.00 
2,886.00 
2,912.00 
2,938.00 
2,964.00 
2,990.00 
3,016.00 
3,042.00 
3,068.00 
3,094.00 
3,120.00 
3,146.00 
3,172.00 
3,198.00 
3,224.00 
3,290.00 
3,276.00 
3,302.00 
3,328.00 
3,354.00 
3,380.00 
3,406.00 
3,432.00 
3,458.00 
3,484.00 
3,510.00 
3,536.00 
3,562.00 
3,588.00 
3,614.00 
3,640.00 
3,666.00 
3,692.00 
3,718.00 
3,744.00 
3,770.00 
3,796.00 
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COLUMN B 
Weekly 


Benefit 


Amount 


103.00 
104.00 
105.00 
106.00 
107.00 
108.00 
109.00 
110.00 
111.00 
112.00 
113.00 
114.00 
115.00 
116.00 
117.00 
118.00 
119.00 
120.00 
121.00 
122.00 
123.00 
124.00 
125.00 
126.00 
127.00 
128.00 
129.00 
130.00 
131.00 
132.00 
133.00 
134.00 
135.00 
136.00 
137.00 
138.00 
139.00 
140.00 
141.00 
142.00 
143.00 
144.00 
145.00 
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COLUMN A 


Average Wages Paid in Highest 
Two Quarters of Base Period 


3,796.01 
3,822.01 
3,848.01 
3,874.01 
3,900.01 
3,926.01 
3,952.01 
3,978.01 
4,004.01 
4,030.01 
4,056.01 
4,082.01 
4,108.01 
4,134.01 
4,160.01 
4,186.01 
4,212.01 
4,238.01 
4,264.01 
4,290.01 
4,316.01 
4,342.01 
4,368.01 
4,394.01 


through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


3,822.00 
3,848.00 
3,874.00 
3,900.00 
3,926.00 
3,952.00 
3,978.00 
4,004.00 
4,030.00 
4,056.00 
4,082.00 
4,108.00 
4,134.00 
4,160.00 
4,186.00 
4,212.00 
4,238.00 
4,264.00 
4,290.00 
4,316.00 
4,342.00 
4,368.00 
4,394.00 
4,420.00 


50-7-301 


COLUMN B 
Weekly 


Benefit 


Amount 


146.00 
147.00 
148.00 
149.00 
150.00 
151.00 
152.00 
153.00 
154.00 
155.00 
156.00 
157.00 
158.00 
159.00 
160.00 
161.00 
162.00 
163.00 
164.00 
165.00 
166.00 
167.00 
168.00 
169.00 


(Effective for Benefit Years Established on or after July 4, 1993) 


COLUMN A 


Average Wages Paid in Highest 
Two Quarters of Base Period 


$ 4,420.01 


4,446.01 
4,472.01 
4,498.01 
4,524.01 
4,550.01 
4,576.01 
4,602.01 
4,628.01 
4,654.01 
4,680.01 
4,706.01 
4,732.01 


through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


$ 4,446.00 


4,472.00 
4,498.00 
4,524.00 
4,550.00 
4,576.00 
4,602.00 
4,628.00 
4,654.00 
4,680.00 
4,706.00 
4,732.00 
4,758.00 


COLUMN B 


Weekly 


Benefit 
Amount 


$170.00 
171.00 
172.00 
173.00 
174.00 
175.00 
176.00 
177.00 
178.00 
179.00 
180.00 
181.00 
182.00 
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COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly 
Two Quarters of Base Period Benefit 
Amount 
4,758.01 through 4,784.00 183.00 
4,784.01 through 4,810.00 184.00 
4,810.01 through 4,836.00 185.00 


(Effective for Benefit Years Established on or after July 3, 1994) 


(Effective for Benefit Years Established on or after July 7, 1996) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly 
Two Quarters of Base Period Benefit 
Amount 
$ 4,836.01 through $ 4,862.00 $186.00 

4,862.01 through 4,888.00 187.00 
4,888.01 through 4,914.00 188.00 
4,914.01 through 4,940.00 189.00 
4,940.01 through 4,966.00 190.00 
4,966.01 through 4,992.00 191.00 
4,992.01 through 5,018.00 192.00 
5,018.01 through 5,044.00 193.00 
5,044.01 through 5,070.00 194.00 
5,070.01 through 5,096.00 195.00 
5,096.01 through 5,122.00 196.00 
5,122.01 through 5,148.00 197.00 
5,148.01 through 5,174.00 198.00 
5,174.01 through 5,200.00 199.00 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly 
Two Quarters of Base Period Benefit 
Amount 
$ 5,200.01 through $ 5,226.00 $200.00 
5,226.01 through 5,252.00 201.00 
5,252.01 through 5,278.00 202.00 
5,278.01 through 5,304.00 203.00 
5,304.01 through 5,330.00 204.00 
5,330.01 through 5,356.00 205.00 
5,356.01 through 5,382.00 206.00 
5,382.01 through 5,408.00 207.00 
5,408.01 through 5,434.00 208.00 
5,434.01 through 5,460.00 209.00 
5,460.01 through 5,486.00 210.00 
5,486.01 through 5,512.00 211.00 
5,512.01 through 5,538.00 212.00 
5,538.01 through 5,564.00 213.00 
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COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly 
Two Quarters of Base Period Benefit 
Amount 
5,564.01 through 5,590.00 214.00 
5,590.01 through 5,616.00 215.00 
5,616.01 through 5,642.00 216.00 
5,642.01 through 5,668.00 217.00 
5,668.01 through 5,694.00 218.00 
5,694.01 through 5,720.00 219.00 
5,720.01 through 5,746.00 220.00 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly 
Two Quarters of Base Period Benefit 
Amount 
$ 5,746.01 through $ 5,772.00 $221.00 
5,772.01 through 5,798.00 222.00 
5,798.01 through 5,824.00 223.00 
5,824.01 through 5,850.00 224.00 
5,850.01 through 5,876.00 225.00 
5,876.01 through 5,902.00 226.00 
5,902.01 through 5,928.00 227.00 
5,928.01 through 5,954.00 228.00 
5,954.01 through 5,980.00 229.00 
5,980.01 through 6,006.00 230.00 
6,006.01 through 6,032.00 231.00 
6,032.01 through 6,058.00 232.00 
6,058.01 through 6,084.00 233.00 
6,084.01 through 6,110.00 234.00 
6,110.01 through 6,136.00 235.00 
6,136.01 through 6,162.00 236.00 
6,162.01 through 6,188.00 237.00 
6,188.01 through 6,214.00 238.00 
6,214.01 through 6,240.00 239.00 
6,240.01 through 6,266.00 240.00 


(Effective for Benefit Years Established on or after July 6, 1997) 


(Effective for Benefit Years Established on or after July 5, 1998) 


COLUMN A COLUMN B 
Average Wages Paid in Highest Weekly 
Two Quarters of Base Period Benefit 
Amount 
$ 6,266.01 through $ 6,292.00 $241.00 

6,292.01 through 6,318.00 242.00 

6,318.01 through 6,344.00 243.00 

6,344.01 through 6,370.00 244.00 


50-7-301 


COLUMN A 


EMPLOYER AND EMPLOYEE 


Average Wages Paid in Highest 
Two Quarters of Base Period 


6,370.01 
6,396.01 
6,422.01 
6,448.01 
6,474.01 
6,500.01 
6,526.01 
6,552.01 
6,578.01 
6,604.01 
6,630.01 


(Effective for Benefit Years Established on or after August 5, 2001) 
COLUMN A 


through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


6,396.00 
6,422.00 
6,448.00 
6,474.00 
6,500.00 
6,526.00 
6,552.00 
6,578.00 
6,604.00 
6,630.00 
6,656.00 


Average Wages Paid in Highest 
Two Quarters of Base Period 


6,656.01 
6,682.01 
6,708.01 
6,734.01 
6,760.01 
6,786.01 
6,812.01 
6,838.01 
6,864.01 
6,890.01 
6,916.01 
6,942.01 
6,968.01 
6,994.01 
7,020.01 
7,046.01 
7,072.01 
(OSS OL 
7,124.01 
7,150.01 


(c) Weekly Benefit for Unemployment. 


through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
and over 


$ 6,682.00 


6,708.00 
6,734.00 
6,760.00 
6,786.00 
6,812.00 
6,838.00 
6,864.00 
6,890.00 
6,916.00 
6,942.00 
6,968.00 
6,994.00 
7,020.00 
7,046.00 
7,072.00 
7,098.00 
7,124.00 
7,150.00 
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COLUMN B 
Weekly 


Benefit 

Amount 
245.00 
246.00 
247.00 
248.00 
249.00 
250.00 
251.00 
252.00 
253.00 
254.00 
255.00 


COLUMN B 
Weekly 


Benefit 
Amount 


$256.00 


257.00 
258.00 
259.00 
260.00 
261.00 
262.00 
263.00 
264.00 
265.00 
266.00 
267.00 
268.00 
269.00 
270.00 
271.00 
272.00 
273.00 
274.00 
275.00 


(1) Effective for weeks beginning July 6, 1997, and after, each eligible 
claimant who is unemployed in any week shall be paid with respect to the 
week a benefit in an amount equal to the claimant’s weekly benefit amount, 
less that part of the wages, if any, payable to the claimant with respect to the 
week that is in excess of the greater of fifty dollars ($50.00) or twenty-five 
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percent (25%) of the claimant’s weekly benefit amount. 

(2) However, no otherwise eligible claimant shall be denied benefits for 
any week that the claimant has received remuneration for services per- 
formed in the Tennessee national guard. 

(3) The benefit, if not a multiple of one dollar ($1.00), shall be computed to 
the next lower multiple of one dollar ($1.00). 

(4) Voluntary Withholding of Income Tax from Benefits. 

(A) An individual filing a new claim for benefits shall, at the time of 
filing the claim, be advised that: 

(i) Benefits are subject to federal, state and local income tax; 

(ii) Requirements exist pertaining to estimated tax payments; 

(iii) The individual may elect to have federal income tax deducted and 
withheld from the individual’s payment of benefits at the amount 
specified in the Internal Revenue Code, compiled in 26 U.S.C.; and 

(iv) The individual shall be permitted to change a previously elected 
withholding status. 

(B) Amounts deducted and withheld from benefits shall remain in the 
unemployment fund until transferred to the federal taxing authority as 
payment of income tax. 

(C) The administrator shall follow all procedures specified by the 
United States department of labor and the internal revenue service 
pertaining to the deducting and withholding of income tax. 

(D) Amounts shall be deducted and withheld under this section only 
after amounts are deducted and withheld for any overpayments of 
benefits, child support obligations, food stamp over-issuances or any other 
amounts required to be deducted and withheld under this chapter. 

(5) If requested in writing by a claimant, the weekly benefit amount 
payable to the claimant shall be paid by direct deposit in an account at a 
financial institution selected by the claimant. With the written request, the 
claimant shall submit a void check which includes the bank routing numbers 
and the bank account number of the account selected by the claimant. 

(6) If the benefits are paid by check: 

(A) The full nine-digit social security number of the claimant shall be 
omitted from the check and the check stub or other document included in 
the envelope which contains the check; however, the redacted last four (4) 
digits of the social security number shall be permitted; and 

(B) Ifthe claimant files a written report that the check was not received 
by the claimant or if the check has been stolen and the claimant was not 
negligent or responsible for the check being stolen, the administrator shall 
reissue such check to the claimant within ninety (90) days of the date of 
the original check. 

(d) Maximum Benefits. 

(1) Beginning with those benefit years established on July 4, 1983, any 
otherwise eligible claimant shall be entitled during any benefit year to a 
total amount of benefits equal to whichever is the lesser of: 

(A) Twenty-six (26) times the claimant’s weekly benefit amount; or 

(B) One fourth (?4) of the claimant’s wages for insured work paid during 
the claimant’s base period. 
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(2) The total amount of benefits, if not a multiple of one dollar ($1.00), 
shall be computed at the next lower multiple of one dollar ($1.00). 

(3) No claimant will be entitled to benefits if the claimant’s base period 
earnings are less than forty (40) times the claimant’s weekly benefit amount. 

(4) No claimant will be entitled to benefits if the claimant’s base period 
earnings, outside the claimant’s highest calendar quarter of earnings, are 
less than the lesser of six (6) times the claimant’s weekly benefit amount or 


nine hundred dollars ($900). 


History. 

Acts 1947, ch. 29, § 3; 1949, ch. 226, § 1; C. 
Supp. 1950, § 6901.3 (Williams, § 6901.27); 
Acts 1951,) ch... 139,'8 | 2: 1953. chs, 244.59 (2: 
1955, ch. 115, § 4; 1957, ch. 146, § 3; 1959, ch. 
202, § 1; 1963, ch. 176, § 2; 1965, ch. 183, § 1; 
1967, ch. 208, § 2; 1969, ch. 32, § 1; 1970, ch. 
B97, 84261971, ch.138228 3121972: ch, 556,45 fi: 
19738, ch. 130, § 3; 1974, ch. 460, §§ 2, 3; 1975, 
ch. 190, §§ 2-4; 1981, ch. 249, § 2; 1982, ch. 
820, § 1; T.C.A. (orig. ed.), § 50-1322; Acts 
1983, ch. 368, §§ 4-6; 1983, ch. 439, §8§ 1, 2; 
1984, ch. 992, § 1; 1985, ch. 318, §§ 17-19; 
1985, ch. 363, §§ 1-3; 1986, ch. 645, § 1; 1987, 
ch. 221, § 1; 1987, ch. 345, § 1; 1988, ch. 842, 
§ 1; 1989, ch. 388, §§ 1-4; 1993, ch. 194, §§ 9- 
11; 19938, ch. 305, § 1; 1996, ch. 804, § 1; 1996, 


eh, 877, $1; 1997, ch, 95, Sailors ehwias, 
§ 1; 2001, ch. 441, § 1; 2009, ch. 550, § 5; 2010, 
ch. 1017, § 1; 2013, ch. 427, § 2. 


Compiler’s Notes. 

Acts 2013, ch. 427, § 8 provided that not- 
withstanding any other provision of law to the 
contrary, any provision of the act shall not 
apply to the extent that compliance with such 
provision would violate federal law or cause a 
loss of federal funding. 


Cross-References. 
Child support deduction, § 50-7-611. 
Definitions, title 50, ch. 7, part 2. 


Section to Section References. 
This section is referred to in § 50-7-302. 


NOTES TO DECISIONS 


1. Eligibility. 

Pursuant to T.C.A. § 50-7-301, the worker 
was not eligible for unemployment benefits 
because he did not have wages in the base 
period of the claim; the worker had to have a 
minimum of seven hundred eighty dollars and 
one cent in the average wages paid in the 
highest two quarters of the base period to 
qualify and it was undisputed that he earned 


Collateral References. 

Severance payments as affecting right to 
unemployment compensation. 93 A.L.R.2d 
1319. 


Law Reviews. 
A Primer on Unemployment Insurance Law 


three hundred fifty-nine dollars and thirty-nine 
cents during this period. Millen v. Tenn. DOL & 
Workforce Dev., 205 S.W.3d 929, 2006 Tenn. 
App. LEXIS 239 (Tenn. Ct. App. 2006), appeal 
denied, Millen v. Tenn. Dep’t of Labor & Work- 
force Dev., — S.W.3d —, 2006 Tenn. LEXIS 801 
(Tenn. Aug. 28, 2006), cert. denied, 549 U.S. 
1035, 127 S. Ct. 588, 166 L. Ed. 2d 437, 2006 
U.S. LEXIS 8686 (2006). 


for the General Practitioner (D. Bruce Shine, 
Sam Watridge, Donald F. Mason, Jr.), 23 No. 2 
Tenn. B.J. 11 (1987). 

Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


50-7-302. Benefit eligibility conditions. 


(a) Personal Eligibility Conditions. An unemployed claimant shall be 
eligible to receive benefits with respect to any week only if the administrator 
finds that all of the following conditions are met: 

(1) The claimant has made a claim for benefits with respect to the week in 
accordance with rules or regulations the commissioner prescribes; 

(2) The claimant has furnished to the division of employment security the 
claimant’s social security account number, or numbers, if the claimant has 
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more than one (1) social security account number; 

(3) The claimant has registered for work, and thereafter continued to 
report, at an employment office as prescribed by the administrator, except 
that the administrator may waive or alter either or both of the requirements 
of this subdivision (a)(3) as to individuals attached to regular jobs and as to 
such other types of cases or situations with respect to which the adminis- 
trator finds that compliance with the requirements would be oppressive, or 
would be inconsistent with the purposes of this chapter; provided, that no 
prescription, waiver or alteration shall conflict with § 50-7-301(a); 

(4) The claimant is able to work, available for work, and making a 
reasonable effort to secure work. “Making a reasonable effort to secure work” 
means the claimant shall provide detailed information regarding contact 
with at least three (3) employers per week or shall access services at a career 
center created by the department. The administrator shall conduct random 
verification audits of one thousand five hundred (1,500) claimants weekly to 
determine if claimants are complying with the requirement of contacting at 
least three (3) employers per week or accessing services at a career center. 
The administrator shall disqualify any claimant receiving benefits who the 
administrator finds, as the result of a random audit or on information 
provided to the administrator, has provided false work search information 
for a period of not less than eight (8) benefit weeks. In determining whether 
the claimant is making a reasonable effort to secure work, the administrator 
shall consider the customary methods of obtaining work in the claimant’s 
usual occupation or any occupation for which the claimant is reasonably 
qualified, the current condition of the labor market, and any attachment the 
claimant may have to a regular job; 

(A) No claimant shall be considered ineligible in any week of unemploy- 
ment for failure to comply with this subsection (a) if the failure is due to 
an illness or disability that occurred after the claimant has registered for 
work, and no work that would have been considered suitable at the time 
of the claimant’s initial registration has been offered after the beginning of 
the illness or disability. The administrator may, however, in the adminis- 
trator’s discretion, require the claimant to obtain and submit a certificate 
by a duly licensed physician as to the illness or disability with respect to 
each week that the illness or disability exists; 

(B) No otherwise eligible claimant shall be denied benefits for any week 
because the claimant is in training with the approval of the administrator, 
nor shall the claimant be denied benefits with respect to any week in 
which the claimant is in training with the approval of the administrator by 
reason of the application of this subsection (a) relating to availability for 
work, or of § 50-7-303(a)(3) relating to failure to apply for, or refusal to 
accept, suitable work; 

(C) The unemployment of a claimant for any week or any portion of a 
week, caused by a plant, departmental or other type of shutdown for 
vacation purposes shall not be the basis for a denial of benefits for the 
week, or portion of a week, if the claimant has not or will not receive any 
vacation pay from the claimant’s employer for the period, when so found 
by the administrator; 
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(D) No otherwise eligible claimant shall be denied benefits by reason of 
the application of this subsection (a) who subsequent to the claimant’s 
enrollment in and while attending a regularly established school, college 
or university, has been regularly employed and becomes unemployed and 
makes the claimant available for all suitable work, as determined by the 
administrator, to the same extent that the claimant was previously 
employed while continuing to attend and be enrolled in the regularly 
established school, college or university, but if the claimant is offered the 
same job that the claimant previously held immediately prior to entering 
the school and refuses the job, then the claimant shall become ineligible 
for the benefits provided by this chapter if the job meets the standards set 
forth in § 50-7-303(a)(3)(A) and (B) as required by applicable federal law; 

(E) No provision of this subsection (a) or any other provision of law shall 
be construed to deny unemployment benefits to any claimant who is a 
veteran enrolled in school under the Veterans’ Educational Assistance 
Program, commonly known as the “G.I. Bill”, compiled in 38 U.S.C. § 1650 
et seq., solely because of the claimant’s enrollment and attendance in 
school, if the claimant is otherwise eligible for the benefits, except that if 
the claimant is offered the same job that the claimant previously held 
immediately prior to entering the school and refuses the job, then the 
claimant shall become ineligible for benefits as provided by § 50-7- 
303(a)(3) if the job meets the standards set forth in § 50-7-303(a)(3)(A) 
and (B) as required by applicable federal law; and 

(F) Aclaimant shall be considered ineligible for benefits if the claimant 
is incarcerated four (4) or more days in any week for which unemployment 
benefits are being claimed; 

(5)(A) The claimant has been unemployed for a waiting period of one (1) 
week. For the purpose of this subsection (a), one (1) week of part total or 
partial unemployment or other forms of short time work shall be deemed 
one (1) week of unemployment. No week shall be counted as a week of 
unemployment for the purposes of this subsection (a), unless: 
(i) It occurs within the benefit year that includes the week with 
respect to which the claimant claims payment of benefits; 
(ii) No benefits have been paid with respect to the week to which the 
claimant claims payment of benefits; and 
(iii) The claimant was eligible for benefits with respect to the week to 

which the claimant claims payment of benefits as provided in § 50-7- 

303 and this section, except for the requirements of this subsection (a); 

(B) Benefits shall be payable to a claimant for the waiting period, 
provided the claimant has made a claim for benefits and is determined to 
be eligible and certified for benefits in the waiting period and in each of the 
three (3) consecutive weeks immediately following the waiting period; 
(6) The claimant has satisfied the wages requirements of § 50-7-301(b); 
(7) The claimant has satisfied the requirements of § 50-7-301(d); and 
(8) The claimant participates in reemployment services, such as job 

search assistance services, if the claimant has been determined to be likely 
to exhaust regular benefits and to need reemployment services pursuant to 
a profiling system established by the administrator, unless the administra- 
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tor determines that: 

(A) The claimant has completed the services; or 

(B) There is justifiable cause for the claimant’s failure to participate in 
the services. 

(b) Special Rules. The following special rules shall apply in the circum- 
stances indicated: 

(1) If the qualifying base period wages of the claimant’s current benefit 
year include wages paid prior to the establishment of a previous benefit year, 
the claimant shall not be eligible for any benefits under this chapter unless 
the claimant has been paid wages for insured work performed after the 
establishment of the previous benefit year equal to at least five (5) times the 
claimant’s weekly benefit amount in the claimant’s preceding benefit year; 

(2) Benefits based on service after December 31, 1977, in employment 
defined in § 50-7-207(b)(3) and (c)(5) shall be payable in the same amount, 
on the same terms and subject to the same conditions as benefits payable on 
the basis of other service subject to this chapter; provided, that: 

(A) With respect to services performed in an instructional, research or 
principal administrative capacity for an educational institution, benefits 
shall not be paid based on the services for any week of unemployment 
commencing during the period between two (2) successive academic years 
or terms, or, when an agreement provides instead for a similar period 
between two (2) regular but not successive terms, during that period, or 
during a period of paid sabbatical leave provided for in the claimant’s 
contract, to any claimant if the claimant performs the services in the first 
of the academic years or terms, or if there is a contract or a reasonable 
assurance that the claimant will perform services in that capacity for any 
educational institution in the second of the academic years or terms; 

(B) With respect to services performed in any other capacity for an 
educational institution: 

(i) Benefits shall not be paid on the basis of the services to any 
individual for any week that commences during a period between two (2) 
successive academic years or terms, if the individual performs the 
services in the first of the academic years or terms and there is a 
reasonable assurance that the individual will perform the services in 
the second of the academic years or terms, except that; 

(ii) If compensation is denied to any claimant for any week under 
subdivision (b)(2)(B)() and the claimant was not offered an opportunity 
to perform the services for any educational institution for the second of 
the academic years or terms, the claimant shall be entitled to a 
retroactive payment of compensation for each week for which the 
claimant filed a timely claim for compensation and for which compen- 
sation was denied solely by reason of subdivision (b)(2)(B)(i); 

(C) With respect to weeks of unemployment beginning after December 
31, 1977, benefits shall be denied to any claimant for any week that 
commences during an established and customary vacation period or 
holiday recess that has been predetermined as part of a school calendar 
prior to the beginning of each fiscal year if the claimant performs any 
services described in subdivision (b)(2)(A) or (b)(2)(B) in the period 
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immediately before the vacation period or holiday recess, and there is a 
reasonable assurance that the claimant will perform any such services in 
the period immediately following the vacation period or holiday recess; 

(D) With respect to services performed for any educational institution, 
benefits shall not be payable on the basis of services in the capacities 
specified in subdivision (b)(2)(A), (b)(2)(B) or (b)(2)(C) to an individual who 
performed the services in an educational institution while in the employ of 
an educational service agency, and for this purpose “educational service 
agency” means a governmental entity that is established and operated 
exclusively for the purpose of providing the services to one (1) or more 
educational institutions; and 

(E) With respect to services performed for an educational institution, 
benefits shall not be payable on the basis of services in any such capacities 
as specified in subdivision (b)(2)(A), (b)(2)(B), or (b)(2)(C) to an individual 
who provided such services to or on behalf of an educational institution. 
(3) Benefits shall not be paid to any claimant on the basis of any services, 

substantially all of which consist of participating in sports or athletic events 

or training or preparing to so participate, for any week that commences 
during the period between two (2) successive sport seasons, or similar 
periods, if the claimant performed the services in the first of the seasons, or 
similar periods, and there is a reasonable assurance that the claimant will 
perform the services in the later of the seasons, or similar periods; and 

(4) Benefits shall not be payable on the basis of services performed by an 
alien unless the alien is an individual who was lawfully admitted for 
permanent residence at the time the services were performed, was lawfully 
present for the purposes of performing the services, or was permanently 
residing in the United States under color of law at the time the services were 
performed, including an alien who was lawfully present in the United States 
as the result of the application of the Immigration and Nationality Act, 

§ 203(a)(7) or § 212(d)(5), compiled in 8 U.S.C. §§ 1153(a)(7) [deleted by 

amendment] and 1182(d)(5), respectively. 

(A) Any data or information required of claimants applying for benefits 
to determine whether benefits are not payable to them because of their 
alien status shall be uniformly required from all claimants applying for 
benefits. 

(B) In the case of a claimant whose application for benefits would 
otherwise be approved, no determination that benefits to the claimant are 
not payable because of the claimant’s alien status shall be made except 
upon a preponderance of the evidence. 

(c) Partial Unemployment Claims. A penalty in the amount of fifty 
dollars ($50.00) may be assessed against any employer for failure to file partial 
claims required by regulations and within the time limits required by regula- 
tions for individuals having regular jobs with the employers, but who have 
sustained underemployment as defined in the regulations. In the event the 
commissioner finds that the employer had good cause for failure to comply with 
the regulations, this penalty may be waived. 
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History. 

Acts 1947, ch. 29, § 4; C. Supp. 1950, 
§ 6901.4 (Williams, § 6901.28); Acts 1951, ch. 
139, § 3; 1955, ch. 115, §§ 5, 6; 1957, ch. 146, 
§§ 4, 5; 1959, ch. 160, § 2; 1959, ch. 202, § 2; 
1968, ch. 176, § 3; 1965, ch. 183, § 2; 1971, ch. 
204, §§ 4, 5; 1972, ch. 556, §§ 2, 3; 1974, ch. 
460, § 4; 1975, ch. 190, § 5; 1975, ch. 367, § 1; 
1977, ch. 330, §§ 15-17; 1977, ch. 423, § 1; 
1978, ch. 744, §§ 3-7; 1978, ch. 812, § 1; 1979, 
ch. 336, § 1; 1981, ch. 165, § 1; 1982, ch. 820, 
§ 2; T.C.A. (orig. ed.), § 50-1323; Acts 1983, ch. 
368, § 9; 1984, ch. 701, § 2; 1985, ch. 318, § 20; 
1985, ch. 323, § 5; 1993, ch. 194, § 12; 1995, ch. 
502, §§ 1, 3; 1999, ch. 202, § 1; 2000, ch. 888, 
§ 1; 2009, ch. 550, § 6; 2011, ch. 248, § 1; 2012, 
ch. 1050, §§ 3, 4; 20138, ch. 427, 8§ 6, 7. 


Compiler’s Notes. 

Section 203 of the Immigration and Nation- 
ality Act, referred to in this section, and codified 
at 8 U.S.C. § 1153, was amended to delete 
subsection (a)(7). 
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Acts 1999, ch. 202, § 3 provided that the 
amendment by that act shall take effect for 
benefit years established on or after July 4, 
1999. 

Acts 2000, ch. 888, § 2 provided that the 
amendment by that act shall apply to benefit 
years established on or after July 2, 2000. 

Acts 2012, ch. 1050, § 1 provided that the 
act, which amended subdivision (a)(4), shall be 
known and may be cited as the “Unemployment 
Insurance Accountability Act of 2012.” 

Acts 2013, ch. 427, § 8 provided that not- 
withstanding any other provision of law to the 
contrary, any provision of the act shall not 
apply to the extent that compliance with such 
provision would violate federal law or cause a 
loss of federal funding. 


Section to Section References. 
This section is referred to in § 50-7-217. 


Law Reviews. 
Unemployment Compensation — Availability 
Requirement, 34 Tenn. L. Rev. 335 (1967). 


NOTES TO DECISIONS 


Analysis 


1. Availability for Work. 
2. Policy and Custom. 
3. Benefits Properly Denied. 


1. Availability for Work. 

Board was justified in finding that short time 
consumed by picketing by employees who were 
refused the right to resume work after having 
walked out in protest of suspension of fellow 
union member did not make them unavailable 
for work where the time allotted for picket 
service was one hour and it did not appear that 
such service was daily or would interfere with 
their employment. Milne Chair Co. v. Hake, 190 
Tenn. 395, 230 S.W.2d 393, 1950 Tenn. LEXIS 
499 (1950). 

Finding by board of review that claimant was 
not entitled to benefits on the ground that she 
was not available for full time employment was 
conclusive where there was evidence before the 
board that she was required to lose one day in 
every five day week due to illness. Miller v. 
Wiley, 190 Tenn. 498, 230 S.W.2d 979, 1950 
Tenn. LEXIS 511 (1950). 

An employee who refuses voluntarily to con- 
tinue working the night shift in suitable work, 
allegedly for reasons of health, but without 
proof, is not ready and available for work and 
therefore not entitled to unemployment com- 
pensation. Moore v. Commissioner of Employ- 
ment Sec., 197 Tenn. 444, 273 S.W.2d 703, 1954 
Tenn. LEXIS 506 (1954). 

Where employer had suggested that claimant 
for unemployment benefits report back within 
two weeks, and evidence established that em- 
ployee failed to do so, material evidence sup- 


ported board’s finding that claimant was un- 
available for work. Duke v. Scott, 216 Tenn. 
391, 392 S.W.2d 809, 1965 Tenn. LEXIS 584 
(1965). 

Evidence that employee failed to report back 
to work in two weeks after being laid off as 
suggested by employer supported finding of 
board of review that he was unavailable for 
work. Duke v. Scott, 216 Tenn. 391, 392 S.W.2d 
809, 1965 Tenn. LEXIS 584 (1965). 

An employee who refuses without good cause 
to accept suitable work when offered is not 
available for work. Aladdin Industries, Inc. v. 
Scott, 219 Tenn. 71, 407 S.W.2d 161, 1966 Tenn. 
LEXIS 507 (1966). 

A person is not available for work within the 
meaning of the statute unless he is accessible or 
attainable for work when suitable work is of- 
fered at such hours as are customary in the 
type of employment to which he is suited. 
Aladdin Industries, Inc. v. Scott, 219 Tenn. 71, 
407 S.W.2d 161, 1966 Tenn. LEXIS 507 (1966). 

The issue of whether claimant is available for 
work and whether work offered the claimant is 
or is not suitable are issues to be construed 
together under this section and § 50-7-303. 
Aladdin Industries, Inc. v. Scott, 219 Tenn. 71, 
407 S.W.2d 161, 1966 Tenn. LEXIS 507 (1966). 

The issue of whether a claimant made him- 
self “available for work” is an ultimate fact 
issue if the facts are in dispute and the court is 
limited to the determination of whether there is 
any evidence to support the board’s findings. 
Aladdin Industries, Inc. v. Scott, 219 Tenn. 71, 
407 S.W.2d 161, 1966 Tenn. LEXIS 507 (1966). 


2. Policy and Custom. 
Employee was not entitled to unemployment 
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compensation for period in which she did not 
work due to plant shut-down in accordance 
with long and well-established policy and cus- 
tom to allow employee vacations and annual 
maintenance and repairs even though pay dur- 
ing that period was less than employee would 
have been entitled to as unemployment com- 
pensation. Hesson v. Scott, 217 Tenn. 250, 397 
S.W.2d 176, 1965 Tenn. LEXIS 539, 1965 Tenn. 
LEXIS 540 (1965). 


3. Benefits Properly Denied. 
Where plaintiff voluntarily imposed restric- 
tions upon her availability for work; imposing 


Collateral References. 

Alien’s right to unemployment compensation 
benefits. 87 A.L.R.3d 694. 

Eligibility as affected by claimant’s refusal to 
comply with requirements as to dress, groom- 
ing, or hygiene. 88 A.L.R.3d 150. 

Eligibility as affected by mental, nervous, or 
psychological disorder. 1 A.L.R.4th 802. 

Eligibility for unemployment compensation 
of employee who retires voluntarily. 75 
A.L.R.5th 339. 

Employee’s control or ownership of corpora- 
tion as precluding receipt of benefits under 
state unemployment compensation provisions. 
23 A.L.R.5th 176. 

General principles pertaining to statutory 
disqualification for unemployment compensa- 
tion benefits because of strike or labor dispute. 
63 A.L.R.3d 88. 

Harassment or other mistreatment by em- 
ployer or supervisor as “good cause” justifying 
abandonment of employment. 76 A.L.R.3d 
1089. 

Refusal of nonstriking employee to cross 
picket line as justifying denial of unemploy- 
ment compensation benefits. 62 A.L.R.3d 380. 

Right to unemployment compensation as af- 
fected by claimant’s receipt of holiday pay. 3 
A.L.R.4th 557. 

Right to unemployment compensation of one 
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medical restrictions that were beyond those 
restrictions set by her doctors, and also impos- 
ing financial restrictions, the plaintiff was 
properly denied benefits on the basis that she 
was not able and available for work. Ford v. 
Traughber, 813 S.W.2d 141, 1991 Tenn. App. 
LEXIS 174 (Tenn. Ct. App. 1991). 

Where substantial and material evidence 
supported the finding of claimant’s disability to 
return to work, she was disqualified to receive 
unemployment benefits. Sliger v. Stokes, 953 
S.W.2d 208, 1997 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. 1997). 


who quit because of pay reduction. 95 A.L.R.3d 
449, 

Right to unemployment compensation or so- 
cial security benefits of teacher or other school 
employee. 33 A.L.R.5th 643. 

Unemployment compensation: Application of 
labor dispute disqualification for benefits to 
locked out employee. 62 A.L.R.3d 437. 

Unemployment compensation: Eligibility as 
affected by claimant’s refusal to work at par- 
ticular times or on particular shifts. 35 
A.L.R.3d 1129, 12 A.L.R.4th 611, 2 A.L.R.5th 
AT75. 

Unemployment compensation: Eligibility of 
employee laid off according to employer’s man- 
datory retirement plan. 50 A.L.R.3d 880. 

Unemployment compensation: Leaving em- 
ployment in pursuit of education or to attend 
training as affecting right to unemployment 
compensation. 47 A.L.R.5th 775. 

Unemployment compensation: Leaving em- 
ployment in pursuit of other employment as 
affecting right to unemployment compensation. 
46 A.L.R.5th 659. 

Unemployment compensation: Leaving em- 
ployment to become self-employed or to go into 
business for oneself as affecting right to unem- 
ployment compensation. 45 A.L.R.5th 715. 

Work-related inefficiency, incompetence, or 
negligence as “misconduct” barring unemploy- 
ment compensation. 95 A.L.R.5th 329. 


50-7-303. Disqualification for benefits. 


(a) Disqualifying Events. A claimant shall be disqualified for benefits: 
(1)(A) If the administrator finds that the claimant has left the claimant’s 
most recent work voluntarily without good cause connected with the 
claimant’s work. The disqualification shall be for the duration of the 
ensuing period of unemployment and until the claimant has secured 
subsequent employment covered by an unemployment compensation law 
of this state, another state, or the United States, and was paid wages by 
the subsequent employment ten (10) times the claimant’s weekly benefit 
amount. No disqualification shall be made under this section, however, if 
the claimant presents evidence supported by competent medical proof that 


673 TENNESSEE EMPLOYMENT SECURITY LAW 50-7-303 


the claimant was forced to leave the claimant’s most recent work because 
the claimant was sick or disabled and notified the claimant’s employer of 
that fact as soon as it was reasonably practical to do so, and returned to 
that employer and offered to work as soon as the claimant was again able 
to work, and to perform the claimant’s former duties. Pregnancy shall be 
considered in the same way as any other illness or disability within the 
meaning of this subsection (a). At the expiration of the period, if the 
claimant is not reemployed, the claimant shall be entitled to unemploy- 
ment benefits under this chapter, if otherwise eligible under this chapter. 
Nor shall this disqualification apply to a claimant who left the claimant’s 
work in good faith to join the armed forces of the United States; 

(B) The disqualification provided in subdivision (a)(1)(A) shall not apply 

to a claimant who left employment because the claimant’s spouse is a 
member of the armed services of the United States, the spouse is the 
subject of a military transfer, and the claimant left employment to 
accompany the claimant’s spouse; provided, however, that any benefits 
payable under this subdivision (a)(1)(B) shall be paid from the state’s 
general revenue funds and the payment of any such benefits shall not 
adversely affect the employer’s experience rating for purposes of deter- 
mining premiums; 
(2)(A) Ifthe administrator finds that a claimant has been discharged from 
the claimant’s most recent work for misconduct connected with the 
claimant’s work, the disqualification shall be for the duration of the 
ensuing period of unemployment and until the claimant has secured 
subsequent employment covered by an unemployment compensation law 
of this state, another state, or the United States, and was paid wages by 
the subsequent employment ten (10) times the claimant’s weekly benefit 
amount; 

(B)G) A discharge resulting from a positive result from a drug test for 

drugs administered in conformity with chapter 9 of this title shall be 

deemed to be a discharge for misconduct connected with the claimant’s 
work; 

(ii) A discharge resulting from an alcohol test administered in con- 
formity with chapter 9 of this title, where the claimant’s blood alcohol 
concentration level is equal to or greater than ten-hundredths of one 
percent (0.10%) by weight for non-safety-sensitive positions, and four- 
hundredths of one percent (0.04%), as determined by blood or breath 
testing, for safety-sensitive positions, shall be deemed to be a discharge 
for misconduct connected with work; 

Gi) A discharge resulting from a refusal to take a drug test or an 
alcohol test authorized by chapter 9 of this title shall be deemed to be a 
discharge for misconduct connected with work where it is based upon 
substantial and material evidence of the employee’s refusal; 

(iv) As regards an injured employee, refusal shall not be presumed 
from failure to take the test during a period of approved medical leave; 
(C) A discharge shall be deemed to be a discharge for misconduct 

connected with the claimant’s work when it results after a claimant 
entered into a written agreement with an employer to obtain a license or 
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certification by a specified date as a condition of employment and subse- 
quently the claimant willfully fails without good cause to obtain such 
license or certification by the specified date; 

(3)(A) If the administrator finds that the claimant has failed without good 
cause either to apply for available, suitable work, when so directed by the 
employment office or the administrator, or to accept suitable work when 
offered, or to return to the claimant’s customary self-employment, if any, 
when so directed by the administrator. The disqualification shall continue 
for the week in which the failure occurred, and for the duration of the 
ensuing period of unemployment and until the claimant has secured 
subsequent employment covered by an unemployment compensation law 
of this state, another state, or the United States, and was paid wages by 
the subsequent employment ten (10) times the claimant’s weekly benefit 
amount. In determining whether or not any work is suitable for a 
claimant, the administrator shall consider the degree of risk involved to 
the claimant’s health, safety and morals, the claimant’s physical fitness 
and prior training, the claimant’s experience and prior earnings, the 
claimant’s length of unemployment and prospects for securing local work 
in the claimant’s customary occupation, and the distance of the available 
work from the claimant’s residence. Work is suitable if the work meets all 
the other criteria of this subdivision (a)(3) and if the gross weekly wages 
for the work equal or exceed the following percentages of the claimant’s 
average weekly wage for insured work paid to the claimant during that 
quarter of the claimant’s base period in which the claimant’s wages were 
highest: 

(i) One hundred percent (100%), if the work is offered during the first 
thirteen (13) weeks of unemployment; 

(ii) Seventy-five percent (75%), if the work is offered during the 
fourteenth through the twenty-fifth week of unemployment; 

(iii) Seventy percent (70%), if the work is offered during the twenty- 
sixth through the thirty-eighth week of unemployment; and 

(iv) Sixty-five percent (65%), if the work is offered after the thirty- 
eighth week of unemployment. This subdivision (a)(3) shall not be 
construed as requiring a claimant to accept employment below the 
federal minimum wage; 

(B) Notwithstanding any other provisions of this chapter, no work shall 
be deemed suitable and benefits shall not be denied under this section to 
any otherwise eligible claimant for refusing to accept new work under any 
of the following conditions: 

(i) If the position offered is vacant due directly to a strike, lockout or 
other labor dispute; 

(ii) If the wages, hours or other conditions of the work offered are 
substantially less favorable to the claimant than those prevailing for 
similar work in the locality; or 

(iii) If, as a condition of being employed, the claimant would be 
required to join a company union or to resign from or refrain from 
joining any bona fide labor organization; 

(4)(A) For any week with respect to which the administrator finds that the 
claimant’s total or partial unemployment is due to a labor dispute, other 
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than a lockout that is in active progress at the factory, establishment or 

other premises at which the claimant is or was last employed; provided, 

that this subdivision (a)(4) shall not apply if it is shown to the satisfaction 
of the administrator that: 

(i) The claimant is not participating in the labor dispute that caused 
the claimant’s total or partial unemployment; 

(ii) The claimant does not belong to a grade or class of workers of 
which immediately before the commencement of the labor dispute there 
were members employed at the premises at which the labor dispute 
occurs, any of whom are participating in the dispute; and 

(iii) The claimant was indefinitely separated from employment prior 
to the labor dispute and is otherwise eligible for benefits. Subdivision 
(a)(4)(A)Gi) notwithstanding, persons who were separated before the 
commencement of the labor dispute, and who were eligible for benefits 
as a result of the separation, shall continue to be eligible for benefits as 
long as they do not participate in the labor dispute and remain 
otherwise eligible. For purposes of this subdivision (a)(4)(A)(iii), an 
“indefinite separation” means that the relationship between the em- 
ployee and employer has been severed without a reasonably definite 
recall date; 

(B) If, in any case, separate branches of work that are commonly 
conducted as separate businesses in separate premises are conducted in 
separate departments of the same premises, each department shall, for 
the purposes of this subsection (a), be deemed to be a separate factory, 
establishment or other premises; 

(C) Disqualification imposed by this subdivision (a)(4) shall be for the 
duration of the labor dispute or until the claimant has secured employ- 
ment covered by an unemployment compensation law of this state, 
another state, or the United States, and was paid by subsequent employ- 
ment ten (10) times the claimant’s weekly benefit amount. The subsequent 
employment must meet the definition of “most recent work” as set forth in 
subsection (b); 

(5) For any week with respect to which the claimant is receiving, or has 
received, remuneration in the form of compensation for temporary partial 
disability under the workers’ compensation law of any state or under a 
similar law of the United States; 

(6)(A) For any week with respect to which, or a part of which the claimant 

has received, or is seeking, unemployment benefits under an unemploy- 

ment compensation law of another state or of the United States; however, 
if the appropriate agency of the other state or of the United States finally 
determines that the claimant is not entitled to the unemployment benefits, 
this disqualification shall not apply. The disqualification imposed by this 
subdivision (a)(6)(A) shall not apply to any claimant who is seeking or who 
has received benefits provided for by the Veterans’ Readjustment Assis- 
tance Act of 1952, Act of July 16, 1952, ch. 875, 66 Stat. 663 [repealed], and 
any payments previously made by the division of employment security to 
a claimant who was seeking or received simultaneous benefits under the 
Veterans’ Readjustment Assistance Act of 1952 [repealed] are validated; 
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(B) In addition, a claimant shall be disqualified from obtaining the 
advantage of a waiting period for any week with respect to which, or a part 
of which, the claimant has received, or is seeking, unemployment benefits 
under an unemployment compensation law of another state or of the 
United States; however, if the appropriate agency of the other state or of 
the United States finally determines that the claimant is not entitled to 
the unemployment benefits, this disqualification shall not apply. The 
disqualification imposed by this subdivision (a)(6)(B) shall not apply to 
any claimant who is seeking or who has received benefits provided for by 
the Veterans’ Readjustment Assistance Act of 1952 [repealed]; 

(7) For the week or weeks in which the administrator finds that the 
claimant has made any false or fraudulent representation or intentionally 
withheld material information for the purpose of obtaining benefits contrary 
to this chapter and for not less than four (4) nor more than the fifty-two (52) 
next following weeks, beginning with the week following the week in which 
the findings were made, as determined by the administrator in each case 
according to the seriousness of the facts. In addition, the claimant shall 
remain disqualified from future benefits so long as any portion of the 
overpayment or interest on the overpayment is still outstanding. In the 
event an overpayment of benefits results from the application of this 
disqualifying provision, the overpayment of benefits shall not be chargeable 
to any employer’s account for experience rating purposes; 

(8)(A) For any week with respect to which a claimant is receiving or is 

entitled to receive a pension, which includes a governmental or other 

pension, retirement or retired pay, annuity, or any other similar periodic 
payment, under a plan maintained or contributed to by a base period or 
chargeable employer as follows: The weekly benefit amount payable to the 

claimant for that week shall be reduced, but not below zero (0): 

(i) By the entire prorated weekly amount of the pension if one 
hundred percent (100%) of the contributions to the plan were provided 
by a base period or chargeable employer; provided, that no reduction 
shall be made if one hundred percent (100%) of the pension is rolled into 
an individual retirement account (IRA); and 

(ii) By no part of the pension if any contributions to the plan were 
provided by the claimant during the claimant’s base period; 

(B) No reduction shall be made under this subdivision (a)(8) by reason 
of the receipt of a pension if the services performed by the claimant during 
the base period for the employer, or remuneration received for the services, 
did not affect the claimant’s eligibility for, or increase the amount of, the 
pension, retirement or retired pay, annuity, or similar payment. The 
conditions specified by this subsection (a) shall not apply to pensions paid 
under the Social Security Act, compiled in 42 U.S.C. § 301 et seq., or the 
Railroad Retirement Act of 1974, or the corresponding provisions of prior 
law. Payments made under those acts shall be treated solely in the manner 
specified by subdivisions (a)(8)(A)(@) and (11); 

(C) For purposes of this subdivision (a)(8), if any reduced benefit 
payment for any week is not a multiple of one dollar ($1.00), it shall be 
computed to the next lower multiple of one dollar ($1.00); 
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(D) Any annuities, pensions or retirement pay that is disqualifying 
pursuant to this section and is payable at the option of the claimant on 
either a lump sum or periodic basis shall be treated as though it were paid 
on the periodic basis specified; 

(E) For purposes of this subdivision (a)(8), an individual shall be 

deemed entitled to receive a pension if a determination has been made by 
appropriate officials of the individual’s vested right to a pension for any 
week in which the individual is entitled to receive benefits under this 
chapter; 
(9)(A) For any week for which a claimant receives the claimant’s regular 
wages for a vacation period under terms of a labor-management agree- 
ment or other contract of hire allocating the pay to designated week or 
weeks for vacation purposes, but if the remuneration for any week is less 
than the benefit that would be due the claimant for the week under this 
chapter, the claimant shall be entitled to receive for the week, if otherwise 
eligible, benefits reduced by the amount of the remuneration; provided, 
that the total amount of benefits, if not a multiple of one dollar ($1.00), 
shall be computed at the next lower multiple of one dollar ($1.00); 

(B) Subdivision (a)(9)(A) shall apply only if it is found by the adminis- 
trator that employment will be available for the claimant with the 
employer at the end of a vacation period described in this subsection (a); 

(C) If an employee elects to take the employee’s vacation at a period 
other than that designated in the agreement or contract of hire, any 
vacation pay shall be considered as having been paid for the vacation week 
or weeks designated in the agreement or contract of hire; 

(10) If the administrator finds that a claimant has been discharged from 
the claimant’s most recent work because such claimant’s actions, not 
previously known or permitted by the employer, placed the claimant’s 
employer in violation of the Fair Labor Standards Act, compiled in 29 U.S.C. 
§ 201 et seq., the disqualification shall be for the duration of the ensuing 
period of unemployment and until the claimant has secured subsequent 
employment covered by an unemployment compensation law of this state, or 
another state, or of the United States, and was paid wages by the subsequent 
employment ten (10) times the claimant’s weekly benefit amount; 

(11) For any week with respect to which the claimant is receiving, or has 
received, remuneration in the form of wages in lieu of notice unless the 
claimant’s employer has filed notice pursuant to § 50-1-602 as of July 1, 
2012; 

(12) If the claimant received a severance package from an employer that 
includes an equivalent amount of salary the employee would have received 
if the employee was working during that week unless the claimant’s 
employer has filed notice pursuant to § 50-1-602 as of July 1, 2012; 

(13) If the claimant was discharged from the claimant’s most recent work 
through a layoff by the employer and the employer has offered the claimant 
the same job the claimant had prior to the layoff or a similar job with an 
equivalent level of compensation that the claimant had prior to the layoff. 
The disqualification shall be for the duration of the ensuing period of 
unemployment and until the claimant has secured subsequent employment 
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covered by an unemployment compensation law of this state, another state, 
or the United States, and was paid wages by the subsequent employment ten 
(10) times the claimant’s weekly benefit amount; or 

(14) Ifthe claimant has an offer of work withdrawn by an employer due to 
the claimant’s refusal to submit to a drug test or the claimant’s positive 
result from a drug test. The disqualification shall be for the duration of the 
ensuing period of unemployment and until the claimant has secured 
subsequent employment covered by an unemployment compensation law of 
this state, another state, or the United States, and was paid wages by the 
subsequent employment ten (10) times the claimant’s weekly benefit 
amount. 
(b) Definitions. The following definitions apply with respect to the follow- 

ing subdivisions of this section: 

(1) For purposes of subdivisions (a)(1) and (2), “most recent work” means 
employment with: 
(A) Any employer covered by an unemployment compensation law of 
this state, another state, or the United States for whom the claimant last 
worked and voluntarily quit without good cause connected with the 
claimant’s work; 
(B) Any employer covered by an unemployment compensation law of 
this state, another state, or the United States for whom the claimant last 
worked and was discharged for misconduct connected with the claimant’s 
work; or 
(C) Any employer covered by an unemployment compensation law of 
this state, another state, or the United States for whom the claimant last 
worked and earned wages equal to or exceeding ten (10) times the 
claimant’s weekly benefit amount or, if the wages paid are less than ten 
(10) times the claimant’s weekly benefit amount, it shall be considered as 
the “most recent work” when a preponderance of evidence establishes that 
the intent of the hiring agreement was to provide for regular permanent 
employment. Short term employment shall be considered most recent 
work if the employment is traditionally a part of the claimant’s chosen 
profession; | 
(2) For purposes of subdivision (c)(2), “suitable employment” means, with 
respect to a claimant, work of a substantially equal or higher skill level than 
the claimant’s past adversely affected employment as defined for purposes of 
the Trade Act of 1974, compiled in 19 U.S.C. § 2101 et seq., and wages for 
the work at not less than eighty percent (80%) of the claimant’s average 
weekly wage as determined for the purposes of the Trade Act of 1974; 

(3) For purposes of subdivision (a)(2): 

(A) “Misconduct” includes, but is not limited to, the following conduct by 
a claimant: 

(i) Conscious disregard of the rights or interests of the employer; 

(ii) Deliberate violations or disregard of reasonable standards of 
behavior that the employer expects of an employee; 

(iii) Carelessness or negligence of such a degree or recurrence to show 
an intentional or substantial disregard of the employer’s interest or to 
manifest equal culpability, wrongful intent or shows an intentional and 
substantial disregard of the employer’s interests or of the employee’s 
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duties and obligations to the employee’s employer; 

(iv) Deliberate disregard of a written attendance policy and the 
discharge is in compliance with such policy; 

(v) Aknowing violation of a regulation of this state by an employee of 
an employer licensed by this state, which violation would cause the 
employer to be sanctioned or have the employer’s license revoked or 
suspended by this state; or 

(vi) A violation of an employer’s rule, unless the claimant can dem- 
onstrate that: 

(a) The claimant did not know, and could not reasonably know, of 
the rule’s requirements; or 

(6) The rule is unlawful or not reasonably related to the job 
environment and performance; 

(B) “Misconduct” also includes any conduct by a claimant involving 
dishonesty arising out of the claimant’s employment that constitutes an 
essential element of a crime for which the claimant was convicted; 

(C) “Misconduct” also includes any conduct constituting a criminal 
offense for which the claimant has been convicted or charged that: 

(i) Involves dishonesty arising out of the claimant’s employment; or 

(ii) Was committed while the claimant was acting within the scope of 
employment; and 
(D) “Misconduct” does not include: 

(1) Inefficiency, or failure to perform well as the result of inability or 
incapacity; 

(2) Inadvertence or ordinary negligence in isolated instances; or 

(3) Good faith errors in judgment or discretion; and 

(4) For purposes of subdivision (a)(11), “wages in lieu of notice” means 
wages paid under circumstances where the employer, not having given an 
advance notice of separation to the employee, and irrespective of the length 
of service of the employee, makes a payment to the employee equivalent to 
the wages the employee could have earned had the employee been permitted 
to work during the period of notice. 

(c) Qualifications. Notwithstanding any other law to the contrary: 

(1) Benefits shall not be denied under this chapter to any otherwise 
eligible claimant for separation from employment pursuant to a labor- 
management contract or agreement, or pursuant to an established employer 
plan, program, policy, layoff or recall that permits the claimant (employee), 
because of lack of work, to accept a separation from employment. However, 
benefits shall be denied a claimant for separation from employment result- 
ing from the claimant’s acceptance of an employer’s program that provides 
incentives to employees for voluntarily terminating their employment; 

(2) No otherwise eligible claimant shall be denied benefits for any week 
because of leaving work to enter training approved under § 236(a)(1) of the 
Trade Act of 1974, codified in 19 U.S.C. § 2296(a)(1), provided the work left 
is not suitable employment, as defined in § 236(e) of the Trade Act of 1974, 
codified in 19 U.S.C. § 2296(e), or because of the application to any such 
week in training of provisions in this law or any applicable federal unem- 
ployment compensation law relating to active search for work, availability 
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for work or refusal to accept suitable work; and 

(3) Benefits shall not be reduced or denied under this chapter to any 
otherwise eligible claimant due to such claimant’s enrollment in any 
institution of higher education. 

(d) Overpayments. 

(1) Any person who is overpaid any amounts as benefits under this 
chapter is liable to repay those amounts, except as otherwise provided by 
this subsection (d) or by § 50-7-304(b)(2). 

(2) Upon written request by any person submitted to the administrator 
within ninety (90) days from the date of determination of the overpayment, 
the administrator shall waive repayment of the overpaid amounts if the 
person proves to the satisfaction of the administrator that all of the following 
conditions exist: 

(A) The overpayment was not due to fraud, misrepresentation or willful 
nondisclosure on the part of the person; 

(B) The overpayment was received without fault on the part of the 
person; and 

(C) The recovery of the overpayment from the person would be against 
equity and good conscience. 

(3)(A) The administrator may waive the collection of any overpayment 

that is due to fraud, misrepresentation or willful nondisclosure on the part 

of the person who was overpaid and that is outstanding after the 
expiration of six (6) years from the date of determination of the overpay- 
ment. 

(B) The administrator may waive the collection of any overpayment 
that is not due to fraud, misrepresentation or willful nondisclosure on the 
part of the person who was overpaid and that is outstanding after the 
expiration of six (6) years from the date of determination of the overpay- 
ment. 

(C) If a waiver is given by the administrator pursuant to subdivision 
(d)(3)(A) or (d)(3)(B), such waiver shall only be made by the administrator 
in accordance with § 4-4-120 and procedures established pursuant to such 
section. 

(4) Any person who is overpaid any amounts as benefits under this 
chapter has the right to appeal the determination of overpayment. A person 
may request a waiver of overpayment in accordance with the conditions of 
subdivision (d)(2). Upon determination that a person has been overpaid, the 
person shall be given timely notice of the person’s right to appeal the 
determination of overpayment in accordance with § 50-7-304, and the 
person’s right to request a waiver of overpayment in accordance with 
subdivision (d)(2). The notice shall indicate that there is a determination of 
overpayment, the reasons for the determination, the person’s rights to 
contest the determination or request a waiver of the overpayment, and the 
time period during which the appeal must be filed or the waiver request 
must be submitted. A recovery of overpayment by reduction of benefits as to 
a subsequent claim shall not occur until notice is provided to a person, 
previously determined to be overpaid, of the person’s right to request a 
waiver of overpayment in accordance with subdivision (d)(2). 
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(e)(1) Back Pay Awards. For unemployment insurance benefit purposes, 
the amount of back pay constitutes wages paid in the period for which it was 
awarded. Any employer who is a party to a back pay award settlement due 
to loss of wages is required to report to the division of employment security 


within thirty (30) days of the ruling: 


(A) The amount of the award settlement; 
(B) The name and social security number of the recipient; and 
(C) The calendar weeks for which the back pay was awarded. 
(2) Itis the intent of the general assembly that no overpayment of benefits 
shall be established as a result of a back pay award. 
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NOTES TO DECISIONS 


Analysis 


Unemployment by Reason of Misconduct. 

. —Refusal to Obtain Treatment. 

. —Justifiable Discharge. 

. Misconduct Not Found As Reason for Unem- 


ployment. 
. Unemployment Due to Labor Dispute. 


no PWNE 


6. —Members of Grade or Class of Workers 
Participating in Dispute. 


7. ——Burden of Proof. 
8. —Dismissal of Employees Involved in Labor 
Dispute. 


9. —Termination of Labor Dispute. 
10. Unemployment Due to Illness or Disability. 
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11. Voluntary Termination of Employment. 

12. Wages in Lieu of Notice. 

13. Suitable Work — Failure to Apply for or 
Accept. 

14. Findings of Department — Effect. 

15. Arbitrator’s Decision — Effect. 

16. Standard of Proof. 


1. Unemployment by Reason of Miscon- 
duct. 

The general assembly intended that workers 
unemployed by reason of misconduct in connec- 
tion with their obligations to their employer 
should not, merely because of such misconduct, 
be disqualified from receiving unemployment 
benefit payments. Milne Chair Co. v. Hake, 190 
Tenn. 395, 230 S.W.2d 393, 1950 Tenn. LEXIS 
499 (1950). 

The general assembly intended to vest dis- 
cretion in the commissioner to determine what 
constitutes misconduct based upon the facts in 
each case. Wallace v. Stewart, 559 S.W.2d 647, 
1977 Tenn. LEXIS 650 (Tenn. 1977). 

Excessive absenteeism may be the basis of a 
finding of misconduct. Wallace v. Stewart, 559 
S.W.2d 647, 1977 Tenn. LEXIS 650 (Tenn. 
1977): 

The disqualification because of misconduct 
connected with an employee’s work is penal in 
nature and as such will be construed liberally 
in favor of the employee, and the employer has 
the burden of proving a_ disqualification. 
Weaver v. Wallace, 565 S.W.2d 867, 1978 Tenn. 
LEXIS 551 (Tenn. 1978). 

An employee’s wrongdoing committed prior 
to his employment with his last employer can- 
not constitute misconduct connected with his 
work for that employer. Weaver v. Wallace, 565 
S.W.2d 867, 1978 Tenn. LEXIS 551 (Tenn. 
1978). 

Unless an employee’s wrongdoing violates a 
duty owed to his employer, as distinguished 
from society in general, it cannot amount to 
misconduct connected with his work so as to 
disqualify him to receive unemployment insur- 
ance benefits, although it may fully justify his 
discharge from employment; accordingly, where 
the only evidence in the record concerning the 
circumstances of a discharged employee’s ar- 
rest and conviction for possession of marijuana 
related to the discovery of the marijuana in his 
residence, misconduct connected with his work 
was not shown. Weaver v. Wallace, 565 S.W.2d 
867, 1978 Tenn. LEXIS 551 (Tenn. 1978). 

Where evidence showed that claimant had 
threatened his supervisor and had failed, after 
written warnings, to report for work on sched- 
uled overtime shifts without notifying his su- 
pervisor, that was material evidence of sub- 
stantial disregard for his employer’s interest 
and amounted to misconduct connected with 
his work within the meaning of subdivision 
(2)(B) now (a)(2)). Irvin v. Binkley, 577 S.W.2d 
677, 1978 Tenn. App. LEXIS 276 (Tenn. Ct. 
App. 1978). 
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Fault is a consideration in determining 
whether an employee is guilty of misconduct. 
McClellan v. Bible, 699 S.W.2d 555, 1985 Tenn. 
LEXIS 566 (Tenn. 1985). 

Excessive absenteeism caused by alcoholism 
constitutes misconduct warranting the denial 
of unemployment benefits. Miotke v. Kelley, 713 
S.W.2d 910, 1986 Tenn. App. LEXIS 2942 
(Tenn. Ct. App. 1986). 

Simple misconduct must at least be inten- 
tional conduct that materially breaches a duty 
the employee owes to the employer. Armstrong 
v. Neel, 725 S.W.2d 953, 1986 Tenn. App. LEXIS 
3446 (Tenn. Ct. App. 1986). 

Burden of proving a disqualification is on the 
employer; in order to establish a disqualifica- 
tion there must be shown a material breach of 
some duty that the employee owes to the em- 
ployer. Cherry v. Suburban Mfg. Co., 745 
S.W.2d 273, 1988 Tenn. LEXIS 2, 78 A.L.R.4th 
171 (Tenn. 1988), rehearing denied, — S.W.2d 
—, 1988 Tenn. LEXIS 29 (Tenn. Feb. 16, 1988). 

The evidence constituted material and sub- 
stantial evidence that claimant possessed mari- 
juana and, therefore, was discharged for mis- 
conduct. Roberts v. Traughber, 844 S.W.2d 192, 
1991 Tenn. App. LEXIS 829 (Tenn. Ct. App. 
1991). 

Although an unemployment benefits claim- 
ant’s off duty drug activities could not be con- 
sidered work-related misconduct under T.C.A. 
§ 50-7-303(a)(2), he was disqualified from re- 
ceiving unemployment benefits because he vio- 
lated his employer’s policy that required him to 
notify the employer of his drug conviction 
within 3 days. Hale v. Neeley, 335 S.W.3d 599, 
2010 Tenn. App. LEXIS 723 (Tenn. Ct. App. 
Nov. 19, 2010), appeal denied, Hale v. Neely, — 
S.W.3d —, 2011 Tenn. LEXIS 486 (Tenn. Apr. 
i 40 

Substantial evidence supported the finding 
that a claimant engaged in work-related mis- 
conduct and disqualified from receiving unem- 
ployment benefits because the claimant used a 
racial epithet during a confrontation with a 
co-worker and continued to use the epithet 
during a meeting with a supervisor and human 
resources representative. Blackmon v. Eaton 
Elec., — S.W.3d —, 2013 Tenn. App. LEXIS 335 
(Tenn. Ct. App. May 17, 2013). 

Misconduct is a disqualifying event. Newman 
v. Davis, — S.W.3d —, 2014 Tenn. App. LEXIS 
58 (Tenn. Ct. App. Feb. 7, 2014). 

Although the misconduct definitions were not 
in place at the time of the initial determination 
that the employee was disqualified from receiv- 
ing unemployment benefits based on miscon- 
duct, case law decided prior to the statutory 
amendment indicated that an employee who 
violated a known company policy was consid- 
ered guilty of work-related misconduct. New- 
man v. Davis, — S.W.3d —, 2014 Tenn. App. 
LEXIS 58 (Tenn. Ct. App. Feb. 7, 2014). 
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There was substantial evidence to support 
the finding that the employee was in violation 
of the employer’s leave policy; the employee 
failed to provide a physician’s statement veri- 
fying her disability every 20 days thereafter, 
and while a violation of an employer’s rules 
could be excused if the employee did not know 
of the requirements, that was not the case here, 
she did not have a justifiable reason for her 
extensive absence from work, and the finding of 
misconduct was supported. Newman v. Davis, 
— §.W.3d —, 2014 Tenn. App. LEXIS 58 (Tenn. 
Ct. App. Feb. 7, 2014). 


2. —Refusal to Obtain Treatment. 

Refusal of employee to obtain appropriate 
medical and rehabilitative treatment for his 
drug abuse problem was “misconduct connected 
with his work” so as to disqualify him for 
unemployment compensation benefits. Cherry 
v. Suburban Mfg. Co., 745 S.W.2d 273, 1988 
Tenn. LEXIS 2, 78 A.L.R.4th 171 (Tenn. 1988), 
rehearing denied, — S.W.2d —, 1988 Tenn. 
LEXIS 29 (Tenn. Feb. 16, 1988). 


3. —Justifiable Discharge. 

A justifiable discharge is not, in and of itself, 
“misconduct connected with his work” so as to 
disqualify an employee under T.C.A. § 50-7- 
303. Cherry v. Suburban Mfg. Co., 745 S.W.2d 
273, 1988 Tenn. LEXIS 2, 78 A.L.R.4th 171 
(Tenn. 1988), rehearing denied, — S.W.2d —, 
1988 Tenn. LEXIS 29 (Tenn. Feb. 16, 1988). 

Even though claimant missed work or was 
late for work without cause, authorization, or 
permission only four days in the eight months 
of her employment, the whole of the facts re- 
vealed that her actions exhibited a wanton, 
careless, negligent disregard for the interest of 
the employer, disqualifying her from receiving 
benefits. Simmons v. Culpepper, 937 S.W.2d 
938, 1996 Tenn. App. LEXIS 547 (Tenn. Ct. 
App. 1996). 


4, Misconduct Not Found As Reason for 
. Unemployment. 

An employee can be fired for excessive absen- 
teeism due to illnesses and injuries, but ab- 
sences due to illnesses and job injuries do not 
constitute misconduct under the Employment 
Security Law, T.C.A. § 50-7-101 et seq. Sim- 
mons v. Traughber, 791 S.W.2d 21, 1990 Tenn. 
LEXIS 213 (Tenn. 1990). 

Refusal by employee to report for work at site 
without proper sanitary facilities did not con- 
stitute misconduct connected with his work so 
as to disqualify employee from receiving unem- 
ployment compensation benefits. Trice  v. 
Traughber, 797 S.W.2d 886, 1990 Tenn. LEXIS 
356 (Tenn. 1990) (decided under prior law). 

Employee was not discharged from her em- 
ployment as a cash and deposit clerk in the 
accounting department for misconduct. The 
employee was terminated while on medical 
leave and, therefore, was entitled to unemploy- 
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ment benefits. Imperial Foods v. McQuaid, 874 
S.W.2d 54, 1993 Tenn. App. LEXIS 711 (Tenn. 
Ct. App. 1993). 


5. Unemployment Due to Labor Dispute. 

The relationship of employer-employee is not 
a prerequisite to the existence of a labor dispute 
in the application of this section. Milne Chair 
Co. v. Hake, 190 Tenn. 395, 230 S.W.2d 393, 
1950 Tenn. LEXIS 499 (1950); Bailey v. Tennes- 
see Dep’t of Employment Sec., 212 Tenn. 422, 
370 S.W.2d 492, 1963 Tenn. LEXIS 437 (1963). 

The concerted activities of 157 employees in 
walking off the job and in picketing the plant in 
protest over the suspension of a fellow union 
member was a labor dispute. Milne Chair Co. v. 
Hake, 190 Tenn. 395, 230 S.W.2d 393, 1950 
Tenn. LEXIS 499 (1950). 

In determination of entitlement to unemploy- 
ment benefits, question of whether labor dis- 
pute was fault of employer or employees and 
their bargaining agent is immaterial. Davis v. 
Aluminum Co. of America, 204 Tenn. 135, 316 
S.W.2d 24, 1958 Tenn. LEXIS 252 (1958). 

Where employees went out on strike, which 
necessitated cessation of all operations, agree- 
ment was reached on all disputed matters in 
about two weeks, and operation insofar as pos- 
sible resumed, but cessation of work had un- 
avoidably damaged 11 lines of aluminum smelt- 
ing pots, workers idled by necessary repair of 
pots were necessarily unemployed pending 
such repair and not disqualified from unem- 
ployment benefits under this act providing for 
disqualification when unemployment is due to 
labor dispute that is in “active progress,” such 
period not including the time required for re- 
pair of the lines. Davis v. Aluminum Co. of 
America, 204 Tenn. 135, 316 S.W.2d 24, 1958 
Tenn. LEXIS 252 (1958). 

In determining whether unemployment re- 
sulted from labor dispute no inquiry is made 
into the merits of the dispute. Bailey v. Tennes- 
see Dep’t of Employment Sec., 212 Tenn. 422, 
370 S.W.2d 492, 1963 Tenn. LEXIS 487 (1963). 

If from the facts of the record reasonable 
minds could differ as to whether or not the 
cause of the unemployment is a labor dispute, 
the findings of the board in that regard are 
controlling. Bailey v. Tennessee Dep’t of Em- 
ployment Sec., 212 Tenn. 422, 370 S.W.2d 492, 
1963 Tenn. LEXIS 437 (1963). 

Where striking employees are permanently 
replaced, the relationship of employer and em- 
ployee is severed. Yearwood v. Industrial Dev. 
Bd., 648 S.W.2d 944, 1982 Tenn. App. LEXIS 
448 (Tenn. Ct. App. 1982). 


6. —Members of Grade or Class of Work- 
ers Participating in Dispute. 

Status of nonunion workers as members of 
“srade or class” of workers participating in 
dispute was determined by fact that both union 
and nonunion workers were represented by 
same bargaining agent. Anderson v. Aluminum 
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Co. of America, 193 Tenn. 106, 241 S.W.2d 932, 
1951 Tenn. LEXIS 329 (1951). 

Although unemployed as result of union 
strike that they disapproved, nonunion work- 
ers were denied unemployment benefits under 
provision of Employment Security Act disquali- 
fying those who were members of grade or class 
of workers participating in dispute. Anderson v. 
Aluminum Co. of America, 193 Tenn. 106, 241 
S.W.2d 932, 1951 Tenn. LEXIS 329 (1951). 

The language of this section: “...of which 
immediately before the commencement of the 
labor dispute, there were members employed at 
the premises at which the labor dispute oc- 
curs,” can only be treated as surplusage. The 
residuum: “He does not belong to a grade or 
class of workers ... any of whom are participat- 
ing in the dispute” is the construction that 
should be adopted. Anderson v. Aluminum Co. 
of America, 193 Tenn. 106, 241 S.W.2d 932, 
1951 Tenn. LEXIS 329 (1951). 

The words “grade” or “class” as used in this 
section means a group more or less acting in 
concert, as where the striking member acts 
with the sanction and in benefit of his associ- 
ates. Austin v. Jennings, 211 Tenn. 485, 365 
S.W.2d 886, 1963 Tenn. LEXIS 370 (1963). 

The grade or class referred to in subsection D 
(now subdivision (a)(4)(B)) includes both union 
and nonunion employees represented by an 
authorized bargaining agent. Austin v. Jen- 
nings, 211 Tenn. 485, 365 S.W.2d 886, 1963 
Tenn. LEXIS 370 (1963). 

Petitioner who had abandoned strike but 
who belonged to a grade or class some of whom 
were participating in the labor dispute was not 
entitled to compensation. Austin v. Jennings, 
211 Tenn. 485, 365 S.W.2d 886, 1963 Tenn. 
LEXIS 370 (1963). 


7. ——Burden of Proof. 

Where employee’s unemployment is due to a 
labor dispute in active process the burden is 
upon him to bring himself within the excep- 
tions and to prove to the satisfaction of the 
commissioner that he is not himself participat- 
ing in the dispute and does not belong to a 
group any of whom are participating in the 
dispute. Austin v. Jennings, 211 Tenn. 485, 365 
S.W.2d 886, 1963 Tenn. LEXIS 370 (1963). 


8. —Dismissal of Employees Involved in 
Labor Dispute. 

Even though the unemployment of employ- 
ees who walked out to protest the suspension of 
a fellow union member was originally due to a 
labor dispute, evidence that the employer re- 
fused to permit the employees to resume work 
was sufficient to support the board of review’s 
finding that the unemployment was ultimately 
due to their dismissal rather than to a labor 
dispute. Milne Chair Co. v. Hake, 190 Tenn. 
395, 230 S.W.2d 393, 1950 Tenn. LEXIS 499 
(1950). 
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9. —Termination of Labor Dispute. 

Persons whose unemployment is originally 
caused by a labor dispute, and are thereby 
subject to the disqualification provisions of the 
Employment Security Law, T.C.A. § 50-7-101 
et seq., dealing with labor disputes, neverthe- 
less are entitled to employment compensation 
benefits as soon as the labor dispute has been 
terminated. Special Products Co. v. Jennings, 
209 Tenn. 316, 353 S.W.2d 561, 1961 Tenn. 
LEXIS 380 (1961); Bailey v. Tennessee Dep’t of 
Employment Sec., 212 Tenn. 422, 370 S.W.2d 
492, 1963 Tenn. LEXIS 4387 (1963). 

Where employees, after being on strike, dis- 
continued strike and applied for reinstatement 
in their jobs, and reinstatement was refused 
because their positions were filled by others, 
they were not to be subject to further disquali- 
fication on the ground that they had left work 
without good cause. Special Products Co. v. 
Jennings, 209 Tenn. 316, 353 S.W.2d 561, 1961 
Tenn. LEXIS 380 (1961). 

Provision in master contract that effective 
date of contract would be when strike termi- 
nated at all plants did not amount to an invalid 
agreement to waive unemployment benefits as 
applied to employees of automobile glass plant 
where employer was a large manufacturing 
concern with plants located throughout the 
country with operations so complex and inte- 
grated that glass plant could not be considered 
a separate factory. Ford Motor Co. v. Burson, 
225 Tenn. 486, 470 S.W.2d 941, 1971 Tenn. 
LEXIS 351 (1971). 

Where employees of large manufacturing cor- 
poration with numerous plants throughout the 
country were bound by master contract that 
provided that effective date of collective bar- 
gaining agreement was the date on which 
strike was terminated at all locations, employ- 
ees were not entitled to unemployment com- 
pensation for period between time when na- 
tional contract and local contract at that 
particular plant were ratified and the time 
when local issues were settled at all plants and 
all local contracts ratified. Ford Motor Co. v. 
Burson, 225 Tenn. 486, 470 S.W.2d 941, 1971 
Tenn. LEXIS 351 (1971). 


10. Unemployment Due to Illness or Dis- 
ability. 

Under provision of this section providing for 
disqualification on finding that employee left 
his work “without good cause connected with 
his work,” there must be a causal connection 
between the employment and the illness or 
disability to entitle employee to unemployment 
insurance where he left for such reason. Caw- 
thron v. Scott, 217 Tenn. 668, 400 S.W.2d 240, 
1966 Tenn. LEXIS 620 (1966); Cooper v. Bur- 
son, 221 Tenn. 621, 429 S.W.2d 424, 1968 Tenn. 
LEXIS 490 (1968). 

Where employee leaves employment because 
of disability or illness there must be a showing 
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of causal connection between the disability or 
illness and the employment in order for the 
termination of the employment to be deemed 
involuntary. Thach v. Scott, 219 Tenn. 390, 410 
S.W.2d 173, 1966 Tenn. LEXIS 538 (1966); 
Cooper v. Burson, 221 Tenn. 621, 429 S.W.2d 
424, 1968 Tenn. LEXIS 490 (1968). 

Fact that worker left her employment be- 
cause air conditioning aggravated her pre-ex- 
isting bronchial condition would not sustain a 
finding that termination of employment was 
either involuntary or with good cause con- 
nected with her employment. Cooper v. Burson, 
221 Tenn. 621, 429 S.W.2d 424, 1968 Tenn. 
LEXIS 490 (1968). 

Where substantial and material evidence 
supported the finding of claimant’s disability to 
return to work, she was disqualified to receive 
unemployment benefits. Sliger v. Stokes, 953 
S.W.2d 208, 1997 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. 1997). 

In order to qualify for unemployment ben- 
efits, the worker had to provide competent 
medical proof that she was forced to leave her 
most recent job because she was sick or dis- 
abled, that she notified the employer as soon as 
reasonably practical, and that she returned and 
offered to work as soon as she was able to 
perform her former job duties without restric- 
tions. Newman v. Davis, — S.W.3d —, 2014 
Tenn. App. LEXIS 58 (Tenn. Ct. App. Feb. 7, 
2014). 

There was substantial evidence to support 
the decision that the employee was not quali- 
fied for unemployment benefits, as she failed to 
return to work when released by one doctor, 
and whether she disagreed with her doctors’ 
opinions was not germane to the inquiry; the 
employee clearly did not qualify for benefits 
either for failing to return to work within a 
reasonable time after being released and able 
to perform her job functions, or because she was 
unable to perform her duties without restric- 
tion. Newman v. Davis, — S.W.3d —, 2014 
Tenn. App. LEXIS 58 (Tenn. Ct. App. Feb. 7, 
2014). 


11. Voluntary Termination of Employ- 
ment. 

Where mechanic’s employment was termi- 
nated because double curvature of the spine 
prevented him from performing his duties and 
such disability was not attributable to or con- 
nected with his employment, termination of 
employment was voluntary rather than invol- 
untary and claimant was disqualified from ben- 
efits under paragraph A (now subdivision (a)(1)) 
relating to voluntary termination of employ- 
ment. Thach v. Scott, 219 Tenn. 390, 410 S.W.2d 
173, 1966 Tenn. LEXIS 538 (1966). 

Where employee chose to accept employment, 
knowing of the provisions for annual, sick and 
special leave, and did not seek any understand- 
ing with her employer (a state agency) at the 
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time of her employment regarding her need for 
leave on special days of rest for religious pur- 
poses, and, furthermore, she chose to use up all 
of her accumulated annual and sick leave as 
well as three additional days of special leave 
before she decided unilaterally to leave her job 
behind in order to attend her days of rest in 
another state after her employer refused to 
grant her additional special leave, and left 
without any notification to her employer that 
she would be absent, denial of unemployment 
compensation benefits would be upheld. De 
Priest v. Bible, 653 S.W.2d 721, 1980 Tenn. App. 
LEXIS 427 (Tenn. Ct. App. 1980), cert. denied, 
450 U.S. 903, 101 S. Ct. 13838, 67 L. Ed. 2d 327, 
1981 U.S. LEXIS 716 (1981). 

An employee’s voluntary decision to leave his 
employment because of rumors that he would 
soon be terminated and that he would lose his 
compensation benefits was not based upon good 
cause. Frogge v. Davenport, 906 S.W.2d 920, 
1995 Tenn. App. LEXIS 247 (Tenn. Ct. App. 
1995). 

Employee’s voluntary decision to extend a 
leave of absence, knowing that his request for 
additional leave would not be approved, was 
sufficient for a determination that he volun- 
tarily left his employment. McPherson v. 
Stokes, 954 S.W.2d 749, 1997 Tenn. App. LEXIS 
242 (Tenn. Ct. App. 1997). 

Where petitioner voluntarily resigned, peti- 
tioner’s claim for unemployment benefits was 
properly denied on grounds of the lack of evi- 
dence that petitioner had recovered from her 
disability and had offered to return to work; 
when petitioner was able to comply with the 
provisions of the statute, her situation would 
then be mature for reapplication for unemploy- 
ment compensation. Darden v. York, 958 S.W.2d 
768, 1997 Tenn. App. LEXIS 274 (Tenn. Ct. 
App. 1997). 

Good cause existed for appellant to volun- 
tarily quit, as appellant testified to an explosive 
event in which appellant’s supervisor used very 
offensive language, screamed at appellant in 
front of other employees, and followed appel- 
lant to the front of a warehouse screaming and 
hollering all the way; appellant’s testimony 
about the incident was totally unrebutted. 
Ensey v. Davis, — S.W.3d —, 2013 Tenn. App. 
LEXIS 250 (Tenn. Ct. App. Apr. 10, 2013). 

Substantial evidence supported a decision 
that an unemployment compensation claimant 
was disqualified because: (1) the claimant vol- 
untarily left the claimant’s job; and (2) the 
claimant’s speculation that the claimant was 
going to be fired, even though later confirmed, 
was not good cause to quit. Barner v. Phillips, 
— §.W.3d —, 2014 Tenn. App. LEXIS 265 
(Tenn. Ct. App. May 5, 2014). 


12. Wages in Lieu of Notice. 
Severance pay equal to weekly wages for 
varying lengths of time based on period of 
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service that was paid under labor contract 
when company permanently closed its plant did 
not constitute wages in lieu of notice so as to 
constitute disqualification for benefits where 
employees received a month’s notice and pay- 
ment was in accordance with provisions of the 
contract. Balding v. Tennessee Dep’t of Employ- 
ment Sec., 212 Tenn. 517, 370 S.W.2d 546, 1963 
Tenn. LEXIS 445 (19683). 


13. Suitable Work — Failure to Apply for 
or Accept. 

The statute was not intended as a guarantee 
that a claimant might obtain benefits unless he 
was offered employment at precisely the same 
level of skill as that at which he was last 
employed but only that the employment be 
such that the claimant is reasonably fitted 
therefor by training and experience. Aluminum 
Co. of America v. Walker, 207 Tenn. 417, 340 
S.W.2d 898, 1960 Tenn. LEXIS 474 (1960). 

No disqualification for unemployment com- 
pensation benefits exists where the employee 
presents evidence supported by competent 
medical proof to the effect that he was forced to 
leave his most recent work because he was sick 
or disabled and so notified his employer as soon 
as it was reasonably practicable to do so and 
returned to his employer and offered himself 
for work as soon as he was again able to work 
and to perform his former duties. Guffey v. 
Scott, 217 Tenn. 707, 400 S.W.2d 705, 1966 
Tenn. LEXIS 624 (1966). 

Where female employee left employment in 
accordance with company rule that did not 
permit work past seventh month of pregnancy 
but did not present herself for work as soon as 
she was able to work and perform her duties 
after birth of her child, employee was disquali- 
fied from unemployment compensation. Guffey 
v. Scott, 217 Tenn. 707, 400 S.W.2d 705, 1966 
Tenn. LEXIS 624 (1966). 

An employee who refuses without good cause 
to accept suitable work when offered is not 
available for work. Aladdin Industries, Inc. v. 
Scott, 219 Tenn. 71, 407 S.W.2d 161, 1966 Tenn. 
LEXIS 507 (1966). 

The court is bound by findings of fact that 
suitable work was refused without good cause if 
there is material evidence supporting such 
finding. Aladdin Industries, Inc. v. Scott, 219 
Tenn. 71, 407 S.W.2d 161, 1966 Tenn. LEXIS 
507 (1966). 

The issue of whether claimant is available for 
work and whether work offered the claimant is 
or is not suitable are issues to be construed 
together under § 50-7-302 and this section. 
Aladdin Industries, Inc. v. Scott, 219 Tenn. 71, 
407 S.W.2d 161, 1966 Tenn. LEXIS 507 (1966). 

The requirement is mandatory that employee 
who leaves work because of sickness or disabil- 
ity shall promptly present himself to employer 
for work when cause of termination is arrested. 
Cooper v. Burson, 221 Tenn. 621, 429 S.W.2d 
424, 1968 Tenn. LEXIS 490 (1968). 
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Claimants are not permitted to draw com- 
pensation until their former jobs are again 
available when they refuse to accept reason- 
able, although less lucrative, alternatives. Wal- 
lace v. Sullivan, 561 S.W.2d 452, 1978 Tenn. 
LEXIS 581 (Tenn. 1978). 

Refusal of a laid-off employee to accept a 
position at which he was experienced, although 
it paid $20 a week less than the position from 
which he was laid-off, was refusal of reasonable 
alternative employment. Wallace v. Sullivan, 
561 S.W.2d 452, 1978 Tenn. LEXIS 581 (Tenn. 
1978). 

Good cause to refuse work that is otherwise 
suitable does not exist merely because the em- 
ployee’s acceptance of the offered position will 
result in the discharge of a fellow employee 
with less seniority. Wallace v. Sullivan, 561 
S.W.2d 452, 1978 Tenn. LEXIS 581 (Tenn. 
1978). 

Evidence was sufficient to show that claim- 
ant failed to offer herself for work as soon as 
she was again able, which failure disqualified 
her from receiving benefits under subdivision 
(1) (now T.C.A. § 50-7-303(a)(3)). Sabastian v. 
Bible, 649 S.W.2d 593, 1983 Tenn. App. LEXIS 
553 (Tenn. Ct. App. 1983). 


14. Findings of Department — Effect. 

In order to sustain its application of the 
statute, the department’s construction need not 
be the only reasonable one or the only result 
that could have been reached had the question 
arisen in the first instance in judicial proceed- 
ings. Thach v. Scott, 219 Tenn. 390, 410 S.W.2d 
173, 1966 Tenn. LEXIS 538 (1966). 

Whether an employee has been discharged 
for misconduct connected with his work is to be 
determined by the department of employment 
security (now department of labor and work- 
force development) applying state law. Perry- 
man v. Bible, 653 S.W.2d 424, 1983 Tenn. App. 
LEXIS 547 (Tenn. Ct. App. 1983). 


15. Arbitrator’s Decision — Effect. 

Arbitrator’s decision that an employee was 
wrongfully discharged is not binding on the 
state department of employment security (now 
department of labor and workforce develop- 
ment), as the payment or nonpayment of unem- 
ployment compensation cannot be controlled by 
an agreement between the employer and the 
employee. Perryman v. Bible, 653 S.W.2d 424, 
1983 Tenn. App. LEXIS 547 (Tenn. Ct. App. 
1983). 


16. Standard of Proof. 

The clear and convincing standard of proof 
was inapplicable in proceedings where a party 
was found to be ineligible for benefits because 
of her termination from employment for gross 
misconduct. Jackson v. Bible, 611 S.W.2d 588, 
1980 Tenn. App. LEXIS 404 (Tenn. Ct. App. 
1980). 
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Collateral References. 

Actions of harassment or other mistreatment 
by employer or supervisor as “good cause” jus- 
tifying abandonment of employment. 76 
A.L.R.3d 1089. 

Alien’s right to unemployment compensation 
benefits. 87 A.L.R.3d 694. 

“Availability for work” under unemployment 
compensation statute of claimant who under- 
takes to restrict willingness to work to certain 
hours, types of work, or conditions, not usual 
and customary in the occupation, trade or in- 
dustry. 25 A.L.R.2d 1077, 35 A.L.R.3d 1129, 88 
A.L.R.3d 1353, 12 A.L.R.4th 611, 2 A.L.R.5th 
475. 

Circumstances of abandonment of employ- 
ment, availability for work, or nature of excuse 
for refusing reemployment, as affecting right to 
social security or unemployment compensation. 
158 A.L.R. 396, 165 A.L.R. 1382. 

Construction and application of provisions of 
unemployment compensation acts regarding 
disqualification for benefits because of labor 
disputes or strikes. 28 A.L.R.2d 287, 60 
A.L.R.3d 11, 61 A.L.R.3d 693, 61 A.L.R.3d 746, 
62 A.L.R.3d 314, 62 A.L.R.3d 380, 62 A.L.R.3d 
437, 63 A.L.R.3d 88. 

Construction of phrase “stoppage of work” in 
statutory provision denying unemployment 
compensation benefits during stoppage result- 
ing from labor dispute. 61 A.L.R.3d 693. 

Discharge for absenteeism or tardiness as 
affecting right to unemployment compensation. 
58 A.L.R.3d 674. 

Disqualification for unemployment benefits, 
power of administrative officer to limit period 
of. 155 A.L.R. 411. 

Eligibility as affected by claimant’s insis- 
tence upon conditions not common or custom- 
ary to particular employment. 88 A.L.R.3d 
1353. 

Eligibility as affected by claimant’s refusal to 
comply with requirement as to dress, grooming, 
or hygiene. 88 A.L.R.3d 150. 

Eligibility as affected by mental, nervous, or 
psychological disorder. 1 A.L.R.4th 802. 

Eligibility for unemployment compensation 
of employee who retires voluntarily. 75 
A.L.R.5th 339. 

General principles pertaining to statutory 
disqualification for unemployment compensa- 
tion benefits because of strike or labor dispute. 
60 A.L.R.3d 11, 63 A.L.R.3d 88. 

Labor disputes or strikes, construction and 
application of provisions of unemployment com- 
pensation acts regarding disqualification for 
benefits because of. 28 A.L.R.2d 287, 60 
A.L.R.3d 11, 61 A.L.R.3d 693, 61 A.L.R.3d 746, 
62 A.L.R.3d 314, 62 A.L.R.3d 380, 62 A.L.R.3d 
437, 63 A.L.R.3d 88. 

Leaving employment, or unavailability for 
particular job or duties, because of sickness or 
disability, as affecting right to unemployment 
compensation. ; 68 A.L.R.5th 13. 
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Leaving or refusing employment because of 
allergic reaction as affecting right to unemploy- 
ment compensation. 12 A.L.R.4th 629. 

Leaving or refusing employment for religious 
reasons as barring unemployment compensa- 
tion. 12 A.L.R.4th 611. 

“Misconduct,” what amounts to, precluding 
benefits under unemployment compensation 
act to discharged employee. 146 A.L.R. 243. 

Refusal of nonstriking employee to cross 
picket line as justifying denial of unemploy- 
ment compensation benefits. 62 A.L.R.3d 380. 

Refusal to accept employment at compensa- 
tion less than that of previous job. 94 A.L.R.3d 
63. 

Right to unemployment compensation as af- 
fected by receipt of pension. 56 A.L.R.3d 520, 56 
A.L.R.3d 552. 

Right to unemployment compensation as af- 
fected by receipt of Social Security benefits. 56 
A.L.R.3d 552. 

Right to unemployment compensation of 
claimant who refuses non-union employment. 
56 A.L.R.2d 1015. 

Right to unemployment compensation of one 
who quit because of pay reduction. 95 A.L.R.3d 
449, 

Right to unemployment compensation of re- 
tired employee receiving pension or the like. 56 
A.L.R.3d 520, 56 A.L.R.3d 552. 

Termination of disqualification due to labor 
dispute for unemployment benefit, in case of 
other employment which is itself terminated. 
28 A.L.R.2d 287, 60 A.L.R.3d 11, 61 A.L.R.3d 
693, 61 A.L.R.8d 746, 62 A.L.R.38d 314, 62 
A.L.R.3d 380, 62 A.L.R.3d 437, 63 A.L.R.3d 88. 

Termination of employment because of preg- 
nancy as affecting right to employment com- 
pensation. 51 A.L.R.3d 254. 

Unemployment compensation: application of 
labor dispute disqualification for benefits to 
locked out employee. 62 A.L.R.3d 437. 

Unemployment compensation as affected by 
employee’s or employer’s change of location. 13 
A.L.R.2d 874, 21 A.L.R.4th 317. 

Unemployment Compensation as Affected by 
Employer’s Relocation or Transfer of Employee 
from Place of Employment. 80 A.L.R.6th 635. 

Unemployment compensation: eligibility as 
affected by claimant’s refusal to work at par- 
ticular times or on particular shifts. 35 
A.L.R.3d 1129, 12 A.L.R.4th 611, 2 A.L.R.5th 
475. 

Unemployment compensation: eligibility of 
employee laid off according to employer’s man- 
datory retirement plan. 50 A.L.R.3d 880. 

Unemployment compensation: eligibility of 
participants in sympathy strike or slowdown. 
61 A.L.R.3d 746. 

Unemployment compensation: labor dispute 
disqualification as applicable to striking em- 
ployee who is laid off subsequent employment 
during strike period. 61 A.L.R.3d 766. 
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Unemployment compensation: leaving em- 
ployment in pursuit of education or to attend 
training as affecting right to unemployment 
compensation. 47 A.L.R.5th 775. 

Unemployment compensation: leaving em- 
ployment in pursuit of other employment as 
affecting right to unemployment compensation. 
46 A.L.R.5th 659. 

Unemployment compensation: leaving em- 
ployment to become self-employed or to go into 
business for oneself as affecting right to unem- 
ployment compensation. 45 A.L.R.5th 715. 
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as misconduct precluding unemployment com- 
pensation. 106 A.L.R.5th 297. 

What constitutes participation or direct in- 
terest in, or financing of, labor dispute or strike 
within disqualification provisions of unemploy- 
ment compensation acts. 62 A.L.R.3d 314. 

Work-related inefficiency, incompetence, or 
negligence as “misconduct” barring unemploy- 
ment compensation. 95 A.L.R.5th 329. 

Unemployment compensation: Harassment 
or other mistreatment by coworker as “good 
cause” justifying abandonment of employment. 


Use of employer’s e-mail or internet system 121 A.L.R.5th 467. 


50-7-304. Procedure for claims and appeals. 


(a) Filing. Claims for benefits shall be made in accordance with regulations 
the commissioner prescribes. Each employer shall post and maintain, in places 
readily accessible to individuals performing services for the employer, printed 
statements concerning benefit rights, claims for benefits and other matters 
relating to the administration of this chapter that the commissioner prescribes 
by regulation. Each employer shall supply to the individuals copies of the 
printed statements or other materials relating to claims for benefits when and 
if the commissioner prescribes by regulation. If the commissioner, as a result 
of the regulations or otherwise, elects to supply the printed statements or other 
materials to any employer or employers, it will be done without cost to the 
employer or employers. 

(b) Determinations. 

(1)(A) Monetary Determination. A representative designated by the 
commissioner, and referred to as the “agency representative,” shall 
promptly examine the claim and, on the basis of the facts found by the 
agency representative, shall either determine whether or not the claim is 
valid monetarily and, if valid, the week with respect to which benefits 
shall commence, the weekly benefit amount payable and the maximum 
duration of the benefit. The claimant shall be furnished a copy of the 
monetary determination showing the amount of wages paid the claimant 
by each employer during the claimant’s base period and the employers by 
whom the wages were paid, the claimant’s benefit year, weekly benefit 
amount, and the maximum amount of benefits that may be paid to the 
claimant for unemployment during the benefit year. When a claimant is 
ineligible due to lack of earnings in the claimant’s base period, the 
monetary determination shall so designate. The claimant shall be allowed 
ninety (90) days from the mailing date, or in-person delivery of the 
claimant’s monetary determination to the claimant, within which to 
protest the claimant’s monetary determination. 

(B) Nonmonetary Determination. Further, the agency representa- 
tive shall then review the claim deemed valid monetarily and render a 
determination on the nonmonetary issues presented, except that in any 
case in which the payment or denial of benefits will be determined by 
§ 50-7-303(a)(4), the agency representative shall promptly transmit the 
agency representative’s full findings of fact with respect to § 50-7- 
303(a)(4) to the commissioner, who, on the basis of the evidence submitted 
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and additional evidence that the commissioner may require, shall affirm, 
modify or set aside the findings of fact and transmit to the agency 
representative a decision upon the issues involved under § 50-7-303(a)(4), 
which shall be deemed to be the nonmonetary determination of the agency 
representative. Any questions or issues involved in any nonmonetary 
determination may be referred by the commissioner to an unemployment 
hearing officer, who shall make the unemployment hearing officer’s 
determination with respect to the nonmonetary determination in accor- 
dance with the procedure described in subdivision (c)(1). The agency 
representative shall promptly give written notice to the claimant and all 
other interested parties of the nonmonetary determination and the 
reasons for the determination. The nonmonetary determination of the 
agency representative shall become final, unless an interested party files 
an appeal from the nonmonetary determination within fifteen (15) calen- 
dar days after the date of mailing of the written notification of the 
nonmonetary determination to the last known address of the party, or 
within fifteen (15) calendar days after the date the written notification is 
given to the party, whichever first occurs. 

(C) Reconsideration. At any time within one (1) year from the date of 
the making of any monetary or nonmonetary determination, the agency 
representative may, for good cause, reconsider the agency representative’s 
decision, unless an interested party has appealed the monetary or non- 
monetary determination and the appeals tribunal has accepted jurisdic- 
tion, and shall promptly give written notice to the claimant and all other 
interested parties of the agency representative’s amended monetary or 
nonmonetary determination and the reason for the amended determina- 
tion. There shall be no one (1) year limitation on the agency representative 
reconsidering a decision if a claimant is subsequently convicted of a 
misdemeanor or felony that caused the separation from the employer; 
provided, however, that the employer gives notification of the conviction in 
a reasonable time to the agency. Any overpayment created as a result of a 
reconsideration because a claimant is subsequently convicted of a misde- 

_-meanor or felony that causes the separation from the employer shall be 
determined to be fraud and the administrator shall not waive repayment 
of the overpaid amounts. 

(2) Payment — Overpayments — Employer Response to Request 
for Separation Information — Employer Charges for Overpayment. 

(A) Payment. Benefits shall be paid promptly in accordance with the 
agency decision or any decision of the appeals tribunal, the commissioner’s 
designee or a reviewing court. 

(i) The payment shall be made upon the issuance of the decision 
unless and until the decision has been modified or reversed by a 
subsequent decision. The payment shall be made regardless of the 
pendency of any application for reconsideration, filing of an appeal, or a 
petition for judicial review. 

(ii) If and when the decision has been modified or reversed, benefits 
shall be paid or denied for weeks of unemployment thereafter in 
accordance with the modifying or reversing decision. 
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(B) Overpayments. If no fraud or misrepresentation on the part of the 
claimant is involved and a subsequent decision adverse to the claimant 
results because of the employer’s failure to respond as described in 
subdivision (b)(2)(C) or results because the employer did not appear for a 
scheduled hearing before the appeals tribunal or the commissioner’s 
designee, no overpayment will be established and the claimant will not be 
required to repay any benefits paid prior to the decision. Otherwise, the 
claimant will be charged with any benefits paid, and shall be liable to have 
the payments deducted from future benefits payable under this chapter, or 
shall be liable to repay the commissioner, for deposit in the unemployment 
compensation fund, a sum equal to the amount so received, and the sum 
shall be collectible in the manner provided in § 50-7-404(b), for collection 
of past due premiums. 

(C) Employer Response to Request for Separation Information. 
If a separation issue exists, the separating employer will be asked to 
supply information describing circumstances leading to the separation. 
The information must be received by the agency within seven (7) days 
from the date the agency request for information is mailed to the 
separating employer. In the absence of the response, the decision of 
entitlement will be based on the claimant’s statement and other informa- 
tion available to the agency. The separating employer may supply infor- 
mation to the agency prior to a request for information being mailed from 
the agency if the employer expects a separation issue to arise with regard 
to an employee. 

(D) Employer Charges for Overpayments. If the decision approving 
the claim is finally reversed, no premium paying employer’s account shall 
be charged with any benefits so paid. The separating employer who fails to 
respond as described in subdivision (b)(2)(C) or who did not appear for a 
scheduled hearing before the appeals tribunal or the commissioner’s 
designee will be charged with that portion of benefits paid that are 
attributable to wages paid in its employment during the base period. 

(E) Offset expenses and fees. 

Gi) In addition to any remedies authorized by this chapter, the 
department may offset any covered unemployment compensation debt 
due to the department against any federal income tax refund due to the 
department’s claimant debtor in accordance with § 6402 of the Internal 
Revenue Code, codified in 26 U.S.C. § 6402, and the federal Treasury 
Offset Program, compiled in 31 CFR part 285, or any successor program. 

(ii) The department may exercise this right of setoff if the obligation of 
the debtor was the result of: 

(a) Fraud or the claimant debtor’s failure to report earnings; or 
(6) Any penalties and interest assessed by the department on a 

debt contemplated by this subdivision (b)(2)(E). 

(iii) Any fee or administrative expense imposed by the United States 
department of the treasury or the United States department of labor in 
connection with such offset shall be the responsibility of the debtor. 

(iv) Following such offset, the amount of credit to which a debtor is 
entitled shall not exceed the amount of the credit received by the 
department. 
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(c) Appeals. 

(1) In the case of an appeal that has been filed pursuant to subdivision 
(b)(1) and that has not been withdrawn, an unemployment hearing officer 
shall first afford all interested parties reasonable opportunity for a fair 
hearing, and the unemployment hearing officer shall affirm, modify or set 
aside the findings of fact and decision of the agency representative. The 
unemployment hearing officer promptly shall give written notice to all 
interested parties of the unemployment hearing officer’s decision and the 
reasons for the decision. The decision of the unemployment hearing officer 
shall be deemed to be the final decision of the commissioner, unless further 
appeal is initiated pursuant to subsection (e) within fifteen (15) calendar 
days after the date of mailing of the written notification of the decision to the 
last known address of each interested party, or within fifteen (15) calendar 
days after the date the written notification of the decision is given to each 
interested party, whichever first occurs. In the absence of an appeal to the 
commissioner’s designee and within thirty (30) calendar days after the date 
of mailing of the written notification of the decision to the last known 
address of each interested party or within thirty (30) calendar days after the 
date the written notification of the decision is given to each interested party, 
whichever first occurs, the unemployment hearing officer may reconsider the 
unemployment hearing officer’s decision and thereupon promptly shall give 
written notice to the claimant and all other interested parties of the 
amended decision and the reasons for the decision. The amended decision of 
the unemployment hearing officer shall be deemed to be the final decision of 
the commissioner, unless further appeal is initiated pursuant to subsection 
(e) within fifteen (15) calendar days after the date of mailing of the written 
notification of the decision to the last known address of each interested party, 
or within fifteen (15) calendar days after the date the written notification of 
the decision is given to each interested party, whichever first occurs. 

(2) Notwithstanding any other provision of this chapter, the time limit 
provided in subdivision (b)(1) for an appeal to the appeals tribunal may be 
extended for good cause by the appeals tribunal, and the time limit provided 
in subdivision (c)(1) for an appeal to the commissioner’s designee may be 
extended for good cause by the commissioner’s designee. In determining 
whether or not good cause exists for extending the time limits, the appeals 
tribunal and the commissioner’s designee shall consider the length of the 
delay, the reason for the delay, and the prejudice or lack of prejudice to the 
parties. 

(d) Unemployment Hearing Officers. To hear and decide disputed 
claims, the commissioner shall appoint one (1) or more unemployment hearing 
officers selected in accordance with § 50-7-605. No person shall participate on 
behalf of the commissioner or the commissioner’s designee in any case in which 
the person is an interested party. The commissioner may designate any regular 
qualified employee or employees of the department of labor and workforce 
development as temporary or acting unemployment hearing officers who shall 
serve as hearing officers without additional salary and for the period of time 
the commissioner designates. All reimbursement for travel expenses shall be 
in accordance with the comprehensive travel regulations as promulgated by 
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the department of finance and administration and approved by the attorney 
general and reporter. All permanently and temporarily appointed unemploy- 
ment hearing officers will constitute a part of the unemployment compensation 
division. The commissioner shall provide the designees designated to hear 
second stage appeals and the unemployment hearing officers with proper 
facilities and assistants for the execution of their functions. The department 
shall hold annual training for all unemployment hearing officers. Such 
training shall include updates on any new laws or regulations involving 
employment security law enacted by the state or federal government. 

(e) Commissioner’s Designees. 

(1) The commissioner shall designate Tennessee licensed attorneys within 
the department of labor and workforce development to adjudicate appeals of 
the decisions of the unemployment hearing officer. The individuals so 
designated shall be referred to as the commissioner’s designees and will 
constitute a part of the department of labor and workforce development’s 
legal division. 

(2) The commissioner’s designees may on their own motion affirm, modify, 
or set aside any decision of an unemployment hearing officer on the basis of 
the evidence previously submitted in the case, or direct the taking of 
additional evidence, or may permit any of the parties to the decision to 
initiate further appeals before it. The commissioner’s designee shall permit 
the further appeal by any of the parties interested in a decision of an 
unemployment hearing officer. The commissioner may remove to a designee 
or transfer to another unemployment hearing officer proceedings of any 
claim pending before an unemployment hearing officer. The commissioner’s 
designee shall promptly give written notice to all interested parties of the 
designee’s findings and decision. Any decision of the commissioner’s designee 
shall be the final decision of the commissioner. 

(f) Procedure. The manner in which disputed claims shall be presented, 
the reports required from the claimant and from employers, and the conduct of 
hearings and appeals shall be in accordance with regulations prescribed by the 
commissioner for determining the rights of the parties, whether or not the 
regulations conform to common law or statutory rules of evidence and other 
technical rules of procedure; provided, that proof of misconduct may include 
personnel records and other business records that are in the possession of a 
claimant’s employer and that are relevant to a claim, and such records shall be 
admissible and may constitute evidence of misconduct, regardless of whether 
such evidence is hearsay or whether corroborated by direct witness testimony, 
if such evidence is accompanied by an affidavit of its custodian or other 
qualified person certifying the evidence as a business record. A full and 
complete record shall be kept of all proceedings in connection with a disputed 
claim. All testimony at any hearing upon a disputed claim shall be recorded, 
but need not be transcribed, unless the disputed claim is appealed to chancery 
court. Notwithstanding § 4-5-312(c) or any other provision to the contrary, the 
appeals tribunal and the commissioner’s designee may, for good cause, hold all 
or part of the hearing by telephone conference. In determining good cause, the 
appeals tribunal and commissioner’s designee shall consider the wishes of the 
parties and such factors as the physical security risk to the participants or the 
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department’s staff, the travel distance to the hearing location for either or both 
parties, the relative hardship or convenience to the parties, the complexity of 
the issues and any other factor relevant to having a fair hearing. 

(g) Witness Fees. Witnesses subpoenaed pursuant to this section shall be 
allowed fees at the rates fixed by the commissioner; provided, that the rates 
shall not be less than the per diem and mileage rates fixed by the laws of the 
state in other civil cases. The fees are deemed a part of the expense of 
administering this chapter. 

(h) Appeal to Courts. Any decision of the commissioner, in the absence of 
any application by any interested party for rehearing of that decision, shall 
become final ten (10) calendar days after the date of mailing of the written 
notification of the decision to the last known address of each interested party 
or within ten (10) calendar days after the date the written notification of the 
decision is given to each interested party, whichever first occurs. In the written 
notification shall be an explanation that further appeals shall be conducted 
within thirty (30) days of the commissioner’s final decision by filing a petition 
for judicial review in the chancery court of the county of the party’s residence 
and that the petition shall be against the commissioner of labor and workforce 
development. Judicial review of any decision of the commissioner shall be 
permitted only after any party claiming to be aggrieved by the decision has 
exhausted the administrative remedies provided by this chapter. 

(i) Court Review. 

(1) Within thirty (80) days after the decision of the commissioner has 
become final, any party aggrieved by the decision may secure judicial review 
of the decision by filing a petition for judicial review in the chancery court of 
the county of the party’s residence against the commissioner for review of 
the decision, except that any petition for judicial review of tax liability must 
be filed in the chancery court of Davidson County. In the case of a petition 
filed by an aggrieved party who is not a resident of the state, within thirty 
(30) days after the decision of the commissioner’s designee has become final, 
a nonresident party may secure judicial review of the decision by filing a 
petition for judicial review against the commissioner in the chancery court of 
the county where the employer is located, except that any petition for 
judicial review of tax liability must be filed in the chancery court of Davidson 
County. Any other party to the proceeding before the commissioner’s 
designee shall be made a defendant to the petition and duly served with 
process. For the purposes of this subsection (i), the parties to the proceeding 
before the commissioner’s designee shall be deemed to include the original 
claimant or applicant for benefits, and each and every employer from whom 
the claimant received, during the claimant’s base period, any wages for 
insured work, whether or not the party appeared and participated in the 
proceeding before the commissioner’s designee; and all the parties shall be 
deemed necessary parties to any petition for judicial review filed pursuant to 
this subsection (i). In such action, the petition shall distinctly state the 
grounds upon which the review is sought, and shall be served through the 
normal processes of the court upon the commissioner or the attorney general 
and reporter. Immediately upon the filing of the petition, the petitioner shall 
cause to be forwarded to the commissioner, for informational purposes, a 
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copy of the petition, which shall be in addition to the copy of the petition 
served by the court at the time of service of the process. With the commis- 
sioner’s answer, which shall be filed within thirty (30) days from the date the 
commissioner or the attorney general and reporter is served with the 
process, the commissioner shall file in the court a complete transcript of the 
record, which shall contain all documents and papers, a transcript of all 
testimony taken in the matter and findings of fact and conclusions of law by 
the commissioner’s designee. 

(2) The chancellor may affirm the decision of the commissioner or the 
chancellor may reverse, remand or modify the decision if the rights of the 
petitioner have been prejudiced because the administrative findings, infer- 
ences, conclusions or decisions are: 

(A) In violation of constitutional or statutory provisions; 

(B) In excess of the statutory authority of the agency; 

(C) Made upon unlawful procedure; 

(D) Arbitrary or capricious or characterized by abuse of discretion or 
clearly unwarranted exercise of discretion; or 

(KE) Unsupported by evidence that is both substantial and material in 
the light of the entire record. 

(3) In determining the substantiality of evidence, the chancellor shall 
take into account whatever in the record fairly detracts from its weight, but 
the chancellor shall not substitute the chancellor’s judgment for that of the 
commissioner’s designee as to the weight of the evidence on questions of fact. 
No decision of the commissioner’s designee shall be reversed, remanded or 
modified by the chancellor, unless for errors that affect the merits of the final 
decision of the commissioner’s designee. The petition for judicial review shall 
be heard by the chancellor either at term time or vacation as a matter of 
right, any other statute of this state to the contrary notwithstanding. 

(4) It shall not be necessary in any judicial proceedings under this section 
to enter exceptions to the ruling of the commissioner’s designee, but the 
petition shall distinctly state the grounds upon which the action of the 
commissioner’s designee is deemed erroneous. An appeal may be taken from 
the judgment and decree of the chancery court having jurisdiction of these 
controversies to the Tennessee court of appeals, in the same manner, but not 
inconsistent with this chapter, as provided in other civil cases. 

(5) In any judicial proceeding under this subsection (i), the appellant or 
petitioner shall give bond for costs, or in lieu of bond take the oath prescribed 
by law for paupers. 

(6) Upon the final determination of the judicial proceedings, the commis- 
sioner’s designee shall enter an order in accordance with the final judicial 
determination. 

(j) Notice of Health Insurance. The commissioner, in performing the 
duties established in this section, shall provide to every individual at the time 
the individual first inquires about unemployment compensation benefits the 
following notice: 

You may be entitled to have the state of Tennessee pay the premium for 
your ongoing health insurance. For more information, contact your local 
department of human services. 
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(k) Conclusiveness of Findings. No finding of fact or law, judgment, 
conclusion, or final order made with respect to a claim for unemployment 
compensation under this chapter may be conclusive in any separate or 
subsequent action or proceeding in another forum, except proceedings under 


this chapter, regardless of whether the prior action was between the same or 


related parties or involved the same facts. 
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1. Due Process. 

Minimum requirements of due process are 
satisfied where claimant is given notice and has 
an opportunity to be heard. Yates v. Traughber, 
747 S.W.2d 338, 1987 Tenn. App. LEXIS 3213 
(Tenn. Ct. App. 1987), cert. denied, 486 U.S. 
1024, 108 S. Ct. 2000, 100 L. Ed. 2d 231, 1988 
U.S. LEXIS 2331 (1988). 


2. Parties. 

The United States, under 5 U.S.C. § 8502(d), 
has waived its immunity from suit to the extent 
necessary to administer state unemployment 
compensation laws for the benefit of federal 
employees; thus it was error to dismiss the 
United States from a suit to review an admin- 
istrative denial of unemployment benefits 
where the United States, as the former em- 
ployer, was a necessary party. Weaver v. Wal- 
lace, 565 S.W.2d 867, 1978 Tenn. LEXIS 551 
(Tenn. 1978). 


3. Burden of Proof. 

The burden of establishing the right to ben- 
efits is upon the claimant. Irvin v. Binkley, 577 
S.W.2d 677, 1978 Tenn. App. LEXIS 276 (Tenn. 
Ct. App. 1978). 

Substantial evidence supported a decision 
that an unemployment compensation claimant 
was disqualified because: (1) the claimant vol- 
untarily left the claimant’s job; and (2) the 
claimant’s speculation that the claimant was 
going to be fired, even though later confirmed, 
was not good cause to quit. Barner v. Phillips, 
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— §.W.3d —, 2014 Tenn. App. LEXIS 265 
(Tenn. Ct. App. May 5, 2014). 


4. Standard of Proof. 

The clear and convincing standard of proof 
was inapplicable in proceedings where a party 
was found to be ineligible for benefits because 
of her termination from employment for gross 
misconduct. Jackson v. Bible, 611 S.W.2d 588, 
1980 Tenn. App. LEXIS 404 (Tenn. Ct. App. 
1980). 

Substantial evidence supported the finding 
that a claimant engaged in work-related mis- 
conduct and disqualified from receiving unem- 
ployment benefits because the claimant used a 
racial epithet during a confrontation with a 
co-worker and continued to use the epithet 
during a meeting with a supervisor and human 
resources representative. Blackmon v. Eaton 
Elec., — S.W.3d —, 2013 Tenn. App. LEXIS 335 
(Tenn. Ct. App. May 17, 2013). 


5. Notice to Claimant of Right to Free or 
Inexpensive Counsel. 

The failure of the Tennessee department of 
employment security (now department of labor 
and workforce development) to inform plaintiff 
of the availability of free or low-cost represen- 
tation does not per se show prejudice and 
require that a new hearing be conducted on 
plaintiffs claim. Simmons v. Traughber, 791 
S.W.2d 21, 1990 Tenn. LEXIS 213 (Tenn. 1990). 

Where notice sent to plaintiff by department 
of employment security said: “You may be rep- 
resented by counsel or other authorized repre- 
sentative at your own expense,” notice did not 
adequately inform the plaintiff of her right to 
be represented at the hearing, because the tone 
of the notice was negative and misleading, and 
for many unemployed claimants, a notice that 
they can be represented by counsel at their own 
expense will terminate their interest in obtain- 
ing an attorney and seeking benefits under the 
statute; and because plaintiff did not receive 
full and meaningful notice of her right to be 
represented by counsel before the appeals tri- 
bunal, she was denied her statutory right to a 
fair hearing. Simmons v. Traughber, 791 S.W.2d 
21, 1990 Tenn. LEXIS 213 (Tenn. 1990). 

Where employer had an attorney who exam- 
ined the documentary evidence prior to the 
hearing, and plaintiff did not have an attorney 
or access to the documentary evidence prior to 
the hearing, was a laborer, had no legal train- 
ing or experience, and was not able to ad- 
equately express herself at the hearing, depart- 
ment of employment’ securitys (now 
department of labor and workforce develop- 
ment) failure to inform plaintiff of right to free 
or low-cost representation resulted in prejudice 
to plaintiff. Simmons v. Traughber, 791 S.W.2d 
21, 1990 Tenn. LEXIS 213 (Tenn. 1990). 


6. Finding of Board — Effect. 
Although the unemployment of employees 
who walked out to protest the suspension of a 
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fellow union member was originally due to a 
labor dispute, evidence that the employer re- 
fused to permit the employees to resume work 
was sufficient to support the board of review’s 
finding that the unemployment was ultimately 
due to their dismissal rather than to a labor 
dispute. Milne Chair Co. v. Hake, 190 Tenn. 
395, 230 S.W.2d 393, 1950 Tenn. LEXIS 499 
(1950). 

Where the board found that the short time 
consumed in picketing by employees who were 
refused the right to resume work after having 
walked out in protest over suspension of a 
fellow union member did not make them un- 
available for employment, the supreme court 
would not be justified in holding contrary to the 
findings of the board. Milne Chair Co. v. Hake, 
190 Tenn. 395, 230 S.W.2d 393, 1950 Tenn. 
LEXIS 499 (1950). 

Finding by board of review that claimant was 
not entitled to benefits on the ground that she 
was not available for full time employment was 
conclusive where there was evidence before the 
board that she was required to lose one day in 
five day week due to illness. Miller v. Wiley, 190 
Tenn. 498, 230 S.W.2d 979, 1950 Tenn. LEXIS 
511 (1950). 

Where decision of board of review was sup- 
ported by material evidence, its findings were 
conclusive on chancellor and supreme court. 
Aluminum Co. of America v. Walker, 207 Tenn. 
417, 340 S.W.2d 898, 1960 Tenn. LEXIS 474 
(1960). 

Where there was material evidence to the 
effect that each of claimants refused job offered 
him because it would have rendered him ineli- 
gible for recall to a job in his old classification in 
any department of the company except the 
department in which he was working at the 
time of layoff and there was no prospect for a 
restoration of the old job either in the company 
or elsewhere in the locality or within a reason- 
able traveling distance, finding of the board 
that claimants had refused suitable work 
would not be disturbed on review. Aluminum 
Co. of America v. Walker, 207 Tenn. 417, 340 
S.W.2d 898, 1960 Tenn. LEXIS 474 (1960). 

This section makes decision of board as to the 
facts and inferences to be drawn from facts the 
equivalent of a jury verdict. Bailey v. Tennessee 
Dep’t of Employment Sec., 212 Tenn. 422, 370 
S.W.2d 492, 1963 Tenn. LEXIS 437 (1963). 

Where there is material evidence to support 
finding by board of review that petitioner for 
unemployment compensation was unavailable 
for work, both the chancellor and the supreme 
court are bound thereby. Duke v. Scott, 216 
Tenn. 391, 392 S.W.2d 809, 1965 Tenn. LEXIS 
584 (1965). 

To sustain board of review’s application of 
statute it is not necessary that court find that 
such construction was the only reasonable in- 
terpretation or that court would have reached 
same conclusion but only that the interpreta- 
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tion had warrant in the record and a reasonable 
basis in law. Cawthron v. Scott, 217 Tenn. 668, 
400 S.W.2d 240, 1966 Tenn. LEXIS 620 (1966). 

It is the duty of the chancellor to review the 
records of proceedings before the board of re- 
view and to determine whether there was any 
evidence in the records to sustain the board’s 
findings of fact and if there was to apply the 
applicable law to those findings. Cawthron v. 
Scott, 217 Tenn. 668, 400 S.W.2d 240, 1966 
Tenn. LEXIS 620 (1966). 

If there is a reasonable basis in law to sustain 
the conclusions of the board they are conclu- 
sive. Guffey v. Scott, 217 Tenn. 707, 400 S.W.2d 
705, 1966 Tenn. LEXIS 624 (1966). 

Where the facts are not in dispute it becomes 
the duty of the court to apply the law to the 
facts without a presumption of the correctness 
of the board of review. Aladdin Industries, Inc. 
v. Scott, 219 Tenn. 71, 407 S.W.2d 161, 1966 
Tenn. LEXIS 507 (1966). 

Female employee who refused second shift 
work (4 P.M. to midnight) because she had 
three teen-age children and her husband 
worked at night was not able and available for 
work under this section. Aladdin Industries, 
Inc. v. Scott, 219 Tenn. 71, 407 S.W.2d 161, 1966 
Tenn. LEXIS 507 (1966). 

The issue of whether a claimant made him- 
self “available for work” is an ultimate fact 
issue if the facts are in dispute and the court is 
limited to the determination of whether there is 
any evidence to support the board’s findings. 
Aladdin Industries, Inc. v. Scott, 219 Tenn. 71, 
407 S.W.2d 161, 1966 Tenn. LEXIS 507 (1966). 

Where there was no substantial question as 
to the facts which brought about termination of 
worker’s employment, the question of whether 
worker left her employment with or without 
good cause connected with her employment was 
one of law as to which trial judge could make 
independent conclusion. Cooper v. Burson, 221 
Tenn. 621, 429 S.W.2d 424, 1968 Tenn. LEXIS 
490 (1968). 

The chancellor must affirm the board of re- 
view if there is any evidence to support the 
board’s decision, unless the board’s decision is 
contrary to the law. Perryman v. Bible, 653 
S.W.2d 424, 1983 Tenn. App. LEXIS 547 (Tenn. 
Ct. App. 1983). 

Res judicata did not apply because the pro- 
ceeding before the department of employment 
security (now department of workforce and 
development) was instituted by the petitioner 
based on his claim of entitlement to unemploy- 
ment compensation, and the administrative 
hearing was instituted by the petitioner to 
contest his termination and seek reinstate- 
ment. Goins v. University of Tennessee Memo- 
rial Research Center & Hosp., 821 S.W.2d 942, 
1991 Tenn. App. LEXIS 510 (Tenn. Ct. App. 
1991). 

The doctrine of collateral estoppel was not 
applicable where the issue presented to the 
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department of employment security (now de- 
partment of labor and workforce development) 
appeals tribunal was whether the petitioner 
was disqualified from receiving unemployment 
benefits because of misconduct associated with 
his work, as that term is used in T.C.A. § 50- 
7-303(a)(3), and the issue in the contested ad- 
ministrative hearing was whether the peti- 
tioner was guilty of gross misconduct as that 
term is defined in the university’s personnel 
policy and whether he violated the university 
hospital’s work rules by committing willful or 
negligent damage to university property. Goins 
v. University of Tennessee Memorial Research 
Center & Hosp., 821 S.W.2d 942, 1991 Tenn. 
App. LEXIS 510 (Tenn. Ct. App. 1991). 

Where plaintiff voluntarily imposed restric- 
tions upon her availability for work, imposing 
medical restrictions that were beyond those 
restrictions set by her doctors, and also impos- 
ing financial restrictions, the plaintiff was 
properly denied benefits on the basis that she 
was not able and available for work. Ford v. 
Traughber, 813 S.W.2d 141, 1991 Tenn. App. 
LEXIS 174 (Tenn. Ct. App. 1991). 


7. Arbitrator’s Decision — Effect. 

Arbitrator’s decision that an employee was 
wrongfully discharged is not binding on the 
state department of employment security (now 
department of labor and workforce develop- 
ment), as the payment or nonpayment of unem- 
ployment compensation cannot be controlled by 
an agreement between the employer and the 
employee. Perryman v. Bible, 653 S.W.2d 424, 
1983 Tenn. App. LEXIS 547 (Tenn. Ct. App. 
1983). 

The commissioner cannot delegate statutory 
duty under T.C.A. § 50-7-304 to an arbitrator. 
Perryman v. Bible, 653 S.W.2d 424, 1983 Tenn. 
App. LEXIS 547 (Tenn. Ct. App. 1983). 


8. Conclusiveness of Findings. 

T.C.A. § 50-7-304(k) applied retroactively to 
facts arising before its passage, and, thus, pre- 
cluded employer’s claim that employee was 
collaterally estopped from bringing an age dis- 
crimination action. Mangrum v. Wal-Mart 
Stores, 950 S.W.2d 33, 1997 Tenn. App. LEXIS 
51 (Tenn. Ct. App. 1997). 


9. Preservation for Review. 

Taxpayer did not avail itself of the opportu- 
nity to bring asserted constitutional violations 
to the Tennessee Department of Labor and 
Workforce Development Board of Review’s at- 
tention or to reopen the proof; as a consequence, 
its due process argument was deemed to be 
waived pursuant to T.C.A. § 50-7-304(e)(1). 
Ari, Inc. v. Neeley, — S.W.3d —, 2012 Tenn. 
App. LEXIS 548 (Tenn. Ct. App. Aug. 3, 2012), 
appeal denied, ARI, Inc. v. Neeley, — S.W.3d —, 
2012 Tenn. LEXIS 947 (Tenn. Dec. 14, 2012). 


10. Judicial Review. 
If the finding of the board of review is sup- 
ported by any evidence, judicial review is lim- 
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ited to questions of law. Jackson v. Bible, 611 
S.W.2d 588, 1980 Tenn. App. LEXIS 404 (Tenn. 
Ct. App. 1980). 

Petitioners may seek judicial review in the 
chancery court as a matter of right, and indi- 
gent petitioners have the right to proceed in 
forma pauperis; in addition, nonresidents are 
not barred from proceeding in forma pauperis 
when filing a petition for review. Patterson v. 
Tenn. Dep't of Labor & Workforce Dev., 60 
S.W.3d 60, 2001 Tenn. LEXIS 781 (Tenn. 2001). 


11. Certiorari. 

Petition for certiorari was properly dismissed 
by chancellor where such petition did not dis- 
tinctly state grounds upon which action of 
board of review was deemed erroneous. Austin 
v. Jennings, 211 Tenn. 485, 365 S.W.2d 886, 
1963 Tenn. LEXIS 370 (1963). 

The scope of judicial review afforded by this 
section is the very limited review of adminis- 
trative fact findings long afforded by common 
law writ of certiorari. Irvin v. Binkley, 577 
S.W.2d 677, 1978 Tenn. App. LEXIS 276 (Tenn. 
Ct. App. 1978). 


Collateral References. 

Application for, or receipt of, unemployment 
compensation benefits as affecting claim for 
workmen’s compensation. 96 A.L.R.2d 941. 
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The proceeding before the chancellor is with- 
out a jury. Irvin v. Binkley, 577 S.W.2d 677, 
1978 Tenn. App. LEXIS 276 (Tenn. Ct. App. 
1978). 


12. Reimbursement by Employee. 

The Tennessee unemployment compensation 
statutes authorize and contemplate reimburse- 
ment from employees in appropriate cases, and 
these are not confined only to cases of misrep- 
resentation or nondisclosure. Griggs v. Sands, 
526 S.W.2d 441, 1975 Tenn. LEXIS 595 (Tenn. 
1975). 


13. Illustrative Cases. 

Substantial evidence supported the finding 
that a claimant engaged in work-related mis- 
conduct and disqualified from receiving unem- 
ployment benefits because the claimant used a 
racial epithet during a confrontation with a 
co-worker and continued to use the epithet 
during a meeting with a supervisor and human 
resources representative. Blackmon v. Eaton 
Elec., — S.W.3d —, 2013 Tenn. App. LEXIS 335 
(Tenn. Ct. App. May 17, 2018). 


Conclusiveness and review of administrative 
determinations under statutory provisions re- 
quiring filing of payroll reports for purposes of 
unemployment insurance. 174 A.L.R. 410. 


50-7-305. Extended benefits program. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Eligibility period” of a claimant means the period consisting of the 
weeks in the claimant’s benefit year that begin in an extended benefit period 
and, if the claimant’s benefit year ends within the extended benefit period, 
any weeks thereafter that begin in that period; 

(2) “Exhaustee” means a claimant who, with respect to any week of 
unemployment in the claimant’s eligibility period: 


(A)G) Has received, prior to that week, all of the regular benefits that 
were available to the claimant under this chapter or any other state law, 
including dependents’ allowances and benefits payable to federal civil- 
ian employees and ex-servicemembers under 5 U.S.C. chapter 85, in the 
claimant’s current benefit year that includes that week; 

(ii) For the purposes of subdivision (a)(2)(A)(i), a claimant shall be 
deemed to have received all of the regular benefits that were available 
to the claimant although, as a result of a pending appeal with respect to 
wages that were not considered in the original monetary determination 
in the claimant’s benefit year, the claimant may subsequently be 
determined to be entitled to added regular benefits; 

(B) The claimant’s benefit year having expired prior to that week, has 


no, or insufficient, wages on the basis of which the claimant could establish 
a new benefit year that would include that week; and 
(C)G) Has no right to unemployment benefits or allowances, as the case 
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may be, under the Railroad Unemployment Insurance Act, compiled in 

45 U.S.C. § 351 et seq., the Trade Expansion Act of 1962, compiled in 19 

U.S.C § 1801 et seq., the Automotive Products Trade Act of 1965, 

compiled in 19 U.S.C. § 2001 et seq., and other federal laws that are 

specified in regulations issued by the United States secretary of labor; 
and 

(ii) Has not received and is not seeking unemployment benefits under 
the unemployment compensation law of Canada; but if the claimant is 
seeking the benefits and the appropriate agency finally determines that 
the claimant is not entitled to benefits under that law, the claimant is 
considered an exhaustee; 

(3)(A) “Extended benefit period” means a period that: 

(i) Begins with the third week after a week for which there is a state 
“on” indicator; and 

(ii) Ends with either of the following weeks, whichever occurs later: 

(a) The third week after the first week for which there is a state 
“off? indicator; or 

(b) The thirteenth consecutive week of that period; 

(B) No extended benefit period may begin by reason of a state “on” 
indicator before the fourteenth week following the end of a prior extended 
benefit period that was in effect with respect to this state; 

(4) “Extended benefits” means benefits, including benefits payable to 
federal civilian employees and to ex-servicemembers pursuant to 5 U.S.C. 
chapter 85, payable to a claimant under this section for weeks of unemploy- 
ment in the claimant’s eligibility period; 

(5) “Off indicator.” There is a state “off” indicator for a week if, for the 
period consisting of that week and the immediately preceding twelve (12) 
weeks, either subdivision (a)(6)(A) or (B) was not satisfied; 

(6)(A) “On indicator.” There is a state “on” indicator for a week if: 

(i) The rate of insured unemployment under the state law for the 
period consisting of that week and the immediately preceding twelve 
(12) weeks: 

(a) Equaled or exceeded one hundred twenty percent (120%) of the 
average of the rates for the corresponding thirteen-week period 
ending in each of the preceding calendar years; and 

(b) Equaled or exceeded five percent (5%); 

(ii) The rate of insured unemployment under the state law for the 
period consisting of that week and the immediately preceding twelve 
(12) weeks equaled or exceeded six percent (6%) regardless of the rate of 
insured unemployment in the previous two (2) years; 

(iii) With respect to weeks of unemployment beginning on or after 
February 1, 2009, and ending on or before December 5, 2009, or until the 
week ending four (4) weeks prior to the last week of unemployment for 
which one hundred percent (100%) federal sharing is available under 
§ 2005(a) of the American Recovery and Reinvestment Act of 2009, P.L. 
111-5, without regard to the extension of federal sharing for certain 
claims as provided under § 2005(c) of the American Recovery and 
Reinvestment Act of 2009: 
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(a) The average rate of total unemployment (seasonally adjusted), 
as determined by the United States secretary of labor, for the period 
consisting of the most recent three (3) months for which data for all 
states are published before the close of such week equals or exceeds 
six and one half percent (6.5%); and 

(b) The average rate of total unemployment in the state (seasonally 
adjusted), as determined by the United States secretary of labor, for 
the three-month period referred to in subdivision (a)(6)(A)(i), exceeds 
one hundred and ten percent (110%) of such average for either or both 
of the corresponding 3-month periods ending in the two (2) preceding 
calendar years; or 
(iv) Notwithstanding subdivision (a)(6)(D), effective with respect to 

compensation for weeks of unemployment in which there is one hundred 
percent (100%) federal sharing authorized by federal law for weeks of 
unemployment beginning after December 17, 2010, and ending on or 
before December 31, 2011, or until the week ending four (4) weeks prior 
to the last week of unemployment for weeks of unemployment estab- 
lished in federal law permitting this subdivision (a)(6)(A)(iv): 

(a) The average rate of total unemployment (seasonally adjusted), 
as determined by the United States secretary of labor, for the period 
consisting of the most recent three (3) months for which data for all 
states are published before the close of such week equals or exceeds 
six and one half percent (6.5%); and 

(b) The average rate of total unemployment in the state (seasonally 
adjusted), as determined by the United States secretary of labor, for 
the three-month period referred to in subdivision (a)(6)(A)(i), equals 
or exceeds one hundred and ten percent (110%) of such average for 
any or all of the corresponding three-month periods ending in the 
three (3) preceding calendar years. 

(B) There is a state “off”? indicator for a week only if, for the period 
consisting of such week and the immediately preceding twelve (12) weeks, 
none of the options specified in subdivision (a)(6)(A) result in an “on” 
indicator. 

(C) Notwithstanding any provision of this section, any week for which 
there would otherwise be a state “on” indicator shall continue to be such a 
week and shall not be determined to be a week for which there is a state 
“off” indicator. 

(D) No benefits shall be payable under this section based upon the 
average rate of total unemployment unless the American Recovery and 
Reinvestment Act of 2009 provides full federal funding of extended 
unemployment compensation and until such time as the commissioner of 
labor and workforce development certifies to the department of finance 
and administration that the mechanism and resources necessary for the 
prompt and efficient payment of such benefits are in place, except that in 
no event shall such certification fail to meet the deadline imposed by the 
American Recovery and Reinvestment Act of 2009 for the payment of such 
benefits in order to receive federal funding under the American Recovery 
and Reinvestment Act of 2009. 
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(7) “Rate of insured unemployment,” for purposes of subdivisions (a)(6) 
and (7), means the percentage derived: 

(A) By dividing the average weekly number of claimants filing claims 
for regular state compensation in this state for weeks of unemployment 
with respect to the most recent thirteen (13) consecutive-week period, as 
determined by the administrator on the basis of the administrator’s 
reports to the United States secretary of labor; 

(B) By the average monthly employment covered under this chapter for 
the first four (4) of the most recent six (6) completed calendar quarters 
ending before the end of the thirteen-week period; 

(8)(A) “Regular benefits” means benefits payable to a claimant under this 

chapter or under any other state law, including benefits payable to federal 

civilian employees and to ex-servicemembers pursuant to 5 U.S.C. chapter 

85, other than extended benefits. “Regular benefits” does not include 

additional benefits; and 

(B) “Additional benefits” means benefits payable to exhaustees by 
reason of conditions of high unemployment or by reason of other special 
factors under any state law; and 
(9) “State law” means the unemployment insurance law of any state, 

approved by the United States secretary of labor under the Internal Revenue 

Code of 1954, § 3304, codified in 26 U.S.C. § 3304. 

(b) Except when the result would be inconsistent with the other provisions 
of this section, as provided in the regulations of the administrator, the 
provisions of this chapter that apply to claims for, or the payment of, regular 
benefits shall apply to claims for, and the payment of, extended benefits. 

(c) Aclaimant shall be eligible to receive extended benefits with respect to 
any week of unemployment in the claimant’s eligibility period only if the 
commissioner finds that with respect to that week: 

(1) The claimant is an exhaustee; 

(2) The claimant has satisfied the requirements of this chapter for the 
receipt of regular benefits that are applicable to claimants claiming extended 
benefits, including not being subject to a disqualification for the receipt of 
benefits; and 

(3) For weeks of unemployment beginning after September 25, 1982, the 
claimant has been paid wages by an employer who was subject to this 
chapter during the base period of the claimant’s current benefit year in an 
amount that equals or exceeds forty (40) times the claimant’s weekly benefit 
amount for total unemployment. 

(d)(1) Notwithstanding any other provisions of this section, a claimant shall 

be ineligible for payment of extended benefits for any week of unemployment 

in the claimant’s eligibility period if the administrator finds that during the 
period: 

(A) The claimant failed to accept any offer of suitable work or failed to 
apply for any suitable work to which the claimant was referred by the 
commissioner; or 

(B) The claimant failed to actively engage in seeking work as prescribed 
under subdivision (d)(6). 

(2) Any claimant who has been found ineligible for extended benefits by 
reason of subdivision (d)(1) shall also be denied benefits beginning with the 
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first day of the week following the week in which the failure occurred and 
until the claimant has been employed in employment covered by an 
unemployment compensation law of this state, another state, or the United 
States, in each of four (4) subsequent weeks, whether or not consecutive, and 
has earned remuneration equal to not less than four (4) times the extended 
weekly benefit amount. 

(3) For purposes of this subsection (d), “suitable work” means, with 
respect to any claimant, any work that is within the claimant’s capabilities; 
provided, that the gross average weekly remuneration payable for the work: 

(A) Must exceed the sum of: 

(i) The claimant’s extended weekly benefit amount as determined 
under subsection (f); 

(ii) Plus the amount, if any, of supplemental unemployment benefits 
as defined in § 501(c)(17)(D) of the Internal Revenue Code of 1954, 
codified in 26 U.S.C. § 501(c)(17)(D), payable to the claimant for the 
week; and 
(B) Pay wages not less than the higher of: 

(i) The minimum wage provided by § 6(a)(1) of the Fair Labor 
Standards Act of 1938, compiled in 29 U.S.C. § 206(a)(1), without 
regard to any exemption; or 

(ii) The applicable state or local minimum wage. 

(4)(A) No claimant shall be denied extended benefits for failure to accept 

an offer of or apply for any job that meets the definition of “suitable work” 

as described in this subsection (d), if: 

(i) The position was not offered to the claimant in writing or was not 
listed with the employment service; 

Gi) The failure could not result in a denial of benefits under the 
definition of “suitable work” for regular benefit claimants in § 50-7- 
303(a)(3) to the extent that the criteria of suitability in that section are 
not inconsistent with subdivision (d)(3); or 

(iii) The claimant furnishes satisfactory evidence to the administra- 
tor that the claimant’s prospects for obtaining work in the claimant’s 
customary occupation within a reasonably short period are good. 

(B) If the evidence requested by subdivision (d)(4)(A)(@ii) is deemed 
satisfactory for purposes of this subsection (d), the determination of 
whether any work is suitable with respect to the claimant shall be made 
in accordance with the definition of “suitable work” for regular benefit 
claimants in § 50-7-303(a)(3) without regard to the definition specified by 
subdivision (d)(3). 

(5) Notwithstanding subsection (b) to the contrary, no work shall be 
deemed to be suitable work for a claimant that does not accord with the labor 
standard provisions required by § 3304(a)(5) of the Internal Revenue Code 
of 1954, codified in 26 U.S.C. § 3304(a)(5), and set forth under 
§ 50-7-303(a)(3)(B). 

(6) For the purposes of subdivision (d)(1)(B), a claimant shall be treated as 
actively engaged in seeking work during any week if: 

(A) The claimant has engaged in a systematic and sustained effort to 
obtain work during that week; and 
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(B) The claimant furnishes tangible evidence that the claimant has 
engaged in that effort during that week. 

(7) The employment service shall refer any claimant entitled to extended 
benefits under this section to any suitable work that meets the criteria 
prescribed in subdivision (d)(3). 

(e) The weekly extended benefit amount payable to a claimant for a week of 
total unemployment in the claimant’s eligibility period shall be an amount 
equal to the weekly benefit amount payable to the claimant during the 
claimant’s applicable benefit year. 

(f) Total extended benefit amount. 

(1) The total extended benefit amount payable to any eligible individual 
with respect to the applicable benefit year shall be the least of the following 
amounts: 

(A) Fifty percent (50%) of the total amount of regular benefits (includ- 
ing dependents’ allowances) that were payable to an eligible claimant in 
the eligible claimant’s applicable benefit year; 

(B) Thirteen (13) times the eligible claimant’s weekly benefit amount 
(including dependents’ allowances) that was payable to an eligible claim- 
ant for a week of total unemployment in the applicable benefit year; or 

(2)(A) Effective with respect to weeks beginning in a high unemploy- 

ment period, subdivision (f)(1) shall be applied by substituting: 

(i) The amount “eighty percent (80%)” for the amount “fifty percent 

(50%) in subdivision (f)(1)(A); and 

(ii) The figure “twenty” for the figure “thirteen” in subdivision 

(f)(1)(B); 

(B) For purposes of this subdivision (f)(2), “high unemployment 
period” means any period during which an extended benefit period 
would be in effect if subdivision (a)(6)(A)(iii) were applied by substitut- 
ing the amount “eight percent (8%)” for the amount “six and one-half 
percent (6.5%)” in subdivision (a)(6)(A)(i1i)(a); 

(3) Notwithstanding subdivision (a)(1), for purposes of this subsection 
(f) an individual’s eligibility period shall include any eligibility period 
provided for in § 2005(b) of the American Recovery and Reinvestment Act 
of 2009, P.L. 111-5; 

(4) Total extended benefits payable on an interstate claim filed under 
the interstate benefit payment plan shall be limited to the first two (2) 
weeks of the interstate claim, unless both the agent state and the liable 
state are in an extended benefit period. 

(g)(1) Whenever an extended benefit period is to become effective in this 

state as a result of a state “on” indicator, or an extended benefit period is to 

be terminated in this state as a result of a state “off” indicator, the 
commissioner shall make an appropriate public announcement. 

(2) Computations required by subdivision (a)(4) shall be made by the 
administrator, in accordance with regulations prescribed by the United 
States secretary of labor. 

(h) Notwithstanding any other provisions of this chapter, if the benefit year 
of any claimant ends within an extended benefit period, the remaining balance 
of extended benefits that the claimant would, but for this section, be entitled to 
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receive in that extended benefit period, with respect to weeks of unemployment 
beginning after the end of the benefit year, shall be reduced, but not below zero 
(0), by the product of the number of weeks for which the claimant received any 
amounts as trade readjustment allowances within that benefit year, multiplied 
by the claimant’s weekly benefit amount for extended benefits. 

(i) Notwithstanding any other provision of this chapter, the governor may 
trigger off an extended benefit period in order to provide the payment of federal 
benefits whenever a program of benefits financed by the federal government 
becomes available to individuals who have exhausted their regular benefits. 


History. 

Acts 1971, ch. 204, § 15; 1973, ch. 130, § 11; 
1975, ch. 21, § 1; 1977, ch. 330, § 31; 1978, ch. 
744, §§ 19-21; 1981, ch. 165, § 2; 1982, ch. 606, 
8§ 2-7; T.C.A., § 50-1362; Acts 1983, ch. 439, 
§ 12; 1985, ch. 318, §§ 28-39; 1987, ch. 148, 
§ 6; 1993, ch. 194, §§ 14-17; 2009, ch. 550, 
§§ 7, 16; 2011, ch: 391, § 1. 


Compiler’s Notes. 

The American Recovery and Reinvestment 
Act of 2009, referred to in this section, was 
enacted on February 17, 2009, as PL. 111-5. 
Section 2005 of that act referred to in this 
section may be found as a note to 26 U.S.C. 
§ 3304 (Full federal funding of extended unem- 
ployment compensation for a limited period). 

Acts 2011, ch. 391, § 2 provided that it is the 


clear and unequivocal intent of the general 
assembly that subdivision (a)(6)(A)(Giv), as 
added by the act, have retroactive application 
to December 17, 2010. 


Cross-References. 

Cooperation with federal agencies, § 50-7- 
705. 

Definitions, title 50, ch. 7, part 2. 


Section to Section References. 
This section is referred to in §§ 50-7-501, 
50-7-705. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


50-7-306. Seasonal employment. 


(a) As used in this section: 

(1) “Active period or periods of a seasonal pursuit” means the longest 
regularly recurring period or periods of a calendar year within which 
production operations of a seasonal employer are customarily carried on; 

(2) “Inactive period or periods of a seasonal pursuit” means that part of a 
calendar year which is not included in the active period or periods of a 
seasonal employer; 

(3) “Interested party” means any individual affected by a seasonal 
determination; | 

(4) “Production operations” means all the activities of employment which 
are primarily related to the production of the employer’s characteristic goods 
or services; 

(5) “Reasonable assurance” means a written, oral or implied agreement 
that the employee will perform services in the same or similar capacity 
during the ensuing active period of a seasonal pursuit; 

(6) “Seasonal employment” means services performed by an individual in 
the employ of a seasonal employer and only during such seasonal employer’s 
active period or periods of a seasonal pursuit. No services performed by an 
individual in the employ of a seasonal employer may be considered seasonal 
employment if the individual performs any services in the employ of such 
employer during the inactive period of seasonal pursuit; 

(7) “Seasonal wages” means the wages earned by a seasonal worker as an 
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employee of a seasonal employer within the active period or periods of such 
employer. The department may prescribe by rule the manner in which 
seasonal wages shall be reported; and 

(8) “Seasonal worker” means an individual in the employ of a seasonal 
employer only during the employer’s active period of seasonal pursuit. An 
individual may not be considered a seasonal worker nor should wages be 
reported as seasonal wages if the individual performs any services in the 
employ of such employer within the inactive period of a seasonal pursuit. 
(b) Effective with claims filed on or after July 1, 2016: 

(1) A seasonal employer is one which, because of seasonal conditions 
making it impracticable or impossible to do otherwise, customarily carries 
on production operations only within a regularly recurring active period or 
periods of less than an aggregate of thirty-six (36) weeks in a calendar year. 
No employer shall be considered a seasonal employer until the department 
makes a determination that the employer is seasonal. However, any succes- 
sor to a seasonal employer shall be deemed a seasonal employer unless the 
successor requests cancellation of the seasonal employer status within one 
hundred twenty (120) days after the acquisition. This subdivision (b)(1) shall 
not be applicable to pending cases or retroactive in effect; 

(2) Upon application by an employer for seasonal employer status, the 
department shall determine or redetermine whether the employer is sea- 
sonal and, if seasonal, the employer’s active period. The department is 
authorized to redetermine a seasonal employer’s active period. An applica- 
tion for a seasonal determination must be made on forms prescribed by the 
department and must be made at least thirty (30) days prior to the beginning 
date of the period of production operations for which a determination is 
requested; 

(3)(A) Whenever the department has determined or redetermined an 

employer to be seasonal, the employer shall be notified immediately. The 

notice must contain the beginning and ending dates of the employer’s 
active period or periods; 

(B) Any employer determined or redetermined to be a seasonal em- 
ployer shall display notices of its seasonal determination conspicuously on 
the employer’s premises in a sufficient number of places to be available for 
inspection by the employer’s workers. Any employer determined or rede- 
termined to be a seasonal employer shall also notify the employer’s 
workers in writing upon the initial seasonal determination and individu- 
ally to any worker hired by the seasonal employer after such initial 
notification. Such notices shall contain the department’s contact informa- 
tion for any inquiries by the workers. The notices may be furnished by the 
department; 

(4) A determination or redetermination by the department that an em- 
ployer is a seasonal employer shall become effective unless an interested 
party files an application for review within ten (10) days of the beginning 
date of the first period of production operations to which the determination 
or redetermination applies. An application for review shall be an application 
for a determination of status; 

(5)(A) Benefits based on seasonal employment shall be payable to a 

seasonal worker in the employ of a seasonal employer for weeks of 
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unemployment that occur during such employer’s active period of seasonal 

pursuit; 

(B) Benefits shall not be paid based on services performed in seasonal 
employment for any week of unemployment beginning after July 1, 2016, 
that begins during the period between two (2) successive normal active 
periods of seasonal pursuit to any seasonal worker if that seasonal worker 
performs the service in the first of the normal active periods and if there 
is a reasonable assurance that the seasonal worker will perform the 
service for a seasonal employer in the second of the active periods. If 
benefits are denied to a seasonal worker for any week solely as a result of 
this subsection (b) and the seasonal worker is not offered an opportunity 
to perform in the second normal active period for which reasonable 
assurance of employment had been given, the seasonal worker is entitled 
to a retroactive payment of benefits under this subsection (b) for each week 
that the seasonal worker previously filed a timely claim for benefits; 

(6) The benefits payable to any otherwise eligible seasonal worker shall be 
calculated in accordance with this section for any benefit year which is 
established on or after the beginning date of a determination by the 
department that an employer is a seasonal employer if such seasonal worker 
was employed by the seasonal employer during the base period applicable to 
such benefit year, as if such determination had been effective in such base 
period; 

(7) Nothing in this section shall be construed to limit the right of any 
individual whose claim for benefits is determined in accordance with this 
section to appeal from such determination as provided in § 50-7-304. 

(c) It is the intent of the general assembly that the department will begin 
preparation for implementation of this section by including in any request for 
proposal for new computer systems the ability to begin implementing this 
section by July 1, 2016. 


History. 
Acts 2012, ch. 1107, § 1. 


PART 4 
PREMIUMS 


50-7-401. Payment. 


(a) Premiums shall accrue and become payable by each employer for each 
calendar year in which the employer is subject to this chapter, with respect to 
wages paid for employment, as defined in § 50-7-207, occurring during the 
calendar year; provided, that any employer who uses an accrual basis of 
accounting may report wages when earned so long as the reporting method is 
consistent. The premiums shall become due and be paid by each employer to 
the administrator for the fund in accordance with regulations the commis- 
sioner prescribes, and shall not be deducted, in whole or in part, from the 
wages of individuals who perform services for the employer. Neither shall 
payments in lieu of premiums be deducted in whole or in part from the wages 
of individuals who perform services for employers making the payments. 
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50-7-402 


(b) In the payment of any premium, a fractional part of a cent shall be 
disregarded unless it amounts to one half cent (1% ¢) or more, in which case it 


shall be increased to one cent (1¢). 


History. 

Acts 1947, ch. 29, § 7; C. Supp. 1950, 
§ 6901.7 (Williams, § 6901.31); Acts 1973, ch. 
130, § 7; T.C.A. (orig. ed), § 50-1326; Acts 
1985, ch. 318, §§ 40, 41; 1992, ch. 694, § 7. 


Cross-References. 
Definitions, title 50, ch. 7, part 2. 
Funds, title 50, ch. 7, part 5. 


Section to Section References. 
This part is referred to in §§ 4-3-1016, 62-43- 
109. . 


Sections 50-7-401 — 50-7-403 are referred to 
in § 50-7-706. 
This section is referred to in § 50-7-403. 


Law Reviews. 

A Primer on Unemployment Insurance Law 
for the General Practitioner (D. Bruce Shine, 
Sam Watridge, Donald F. Mason, Jr.), 23 No. 2 
Tenn. B.J. 11 (1987). 


NOTES TO DECISIONS 


1. Setoff. 

The state may set off amounts owed to the 
debtor for prepetition services provided by the 
debtor to one department of state government 


Collateral References. 

Bankruptcy of employer, unemployment in- 
surance taxes as payable in respect of claims 
for wages earned before. 174 A.L.R. 1295. 

Construction and application of provision in 
Unemployment Compensation Act excluding 
from the basis of contribution remuneration in 
excess of a named amount paid to employee. 
159 A.L.R. 1197. 

Deductibility of other licenses and taxes in 
computing. 174 A.L.R. 1263. 

Employer’s unpaid contribution under Social 
Security or Unemployment Compensation Act, 
rank or priority of lien or claim for. 140 A.L.R. 
1042. 

Incidence of unemployment compensation 
tax upon employer where during the base year, 
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against prepetition taxes owed by the debtor to 
another department of state government. In re 
Bennett Co., 118 B.R. 564, 1990 Bankr. LEXIS 
1964 (Bankr. M.D. Tenn. 1990). 


employee worked in different states for same 
employer. 9 A.L.R.2d 646. 

Judicial questions regarding unemployment 
provisions of federal Social Security Act and 
state legislation adopted to set up “state plan” 
contemplated by that act. 100 A.L.R. 697, 106 
A.L.R. 243, 108 A.L.R. 613, 109 A.L.R. 1346, 
118 A.L.R. 1220, 121 A.L.R. 1002. 

Service charges, made by hotels or restau- 
rants and later distributed to waiters or similar 
employees, as “wages” upon which federal or 
state unemployment taxes or contributions are 
required to be paid. 83 A.L.R.2d 1024. 

What amounts to presence of foreign corpo- 
ration in state, so as to render it liable to action 
therein to recover unemployment compensa- 
tion tax. 161 A.L.R. 1068. 


(a) Each employer shall pay premiums equal to five and one half percent 
(5.5%) of wages paid by the employer during each calendar year with respect 
to employment, except as provided in § 50-7-403. 

(b) Notwithstanding subsection (a), effective on and after July 1, 1982, any 
governmental employer referred to in § 50-7-207(b)(3)(A) and (B), who chooses 
to be a taxpaying, premium paying, employer, as opposed to one who elects to 
make payments in lieu of premiums, will pay premiums equal to one and one 
half percent (1.5%) of wages paid by the employer during each calendar year 
with respect to employment, except as provided in § 50-7-403. 


§ 6901.7 (Williams, § 6901.31); Acts 1977, ch. 
330, § 20; 1982, ch. 820, § 7; T.C.A. (orig. ed.), 


History. 
Acts 1947, ch. 29, § 7; C. Supp. 1950, 
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§ 50-1327; Acts 1983, ch. 439, § 3; 1984, ch. This section is referred to in § 50-7-403. 
701,. §.3:.1984, ch. 786, §.1:.1985. ch. 318, p 
§§ 42, 43; 1986, ch. 597, § 3; 1989, ch. 388, Law Reviews. 


§§ 5, 6. Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
Section to Section References. L. Rev. 785 (1983). 
Sections 50-7-401 — 50-7-403 are referred to 
in § 50-7-706. 


50-7-403. Experience rating for employers. 


(a) Except as provided in § 62-43-113(b)(2)(A)Gi) [repealed] of the Tennes- 
see Employee Leasing Act pertaining to staff leasing companies and the clients 
of the staff leasing companies, for each twelve-month period beginning July 1, 
employers shall be classified, in accordance with the experience in the payment 
of premiums and with respect to benefits charged against their accounts, in 
order that premium rates may be assigned that will reflect the benefit and 
premium experience. 

(b)(1) Except as provided in § 62-43-113(b)(2)(A)(ii) [repealed] of the Ten- 

nessee Employee Leasing Act pertaining to staff leasing companies and the 

clients of the staff leasing companies, there shall be two (2) methods used in 
determining the experience rating of an employer. In each method, the 
benefit and premium experience is to be determined from the reserve ratio. 

Subdivision (b)(1)(A) shall apply to any employer whose individual account 

has been chargeable with benefits and subject to premiums throughout the 

thirty-six (36) consecutive calendar month period ending on the computation 
date, as defined in subdivision (k)(1), and shall continue to apply until the 
employer has not had a payroll subject to premiums for nine (9) consecutive 
calendar quarters. Any other employer subject to premiums and chargeable 
with benefits shall be considered a new employer and shall be subject to the 

applicable new employer rate as provided in subdivision (b)(1)(B). 

(A) The reserve ratio of each employer subject to this subdivision (b)(1) 
shall be determined by totaling all premiums paid by that individual 
employer for all years during which that employer has been subject to this 
chapter and subtracting the total of all benefits charged to the account of 
that employer for all years. The difference shall be divided by the average 
taxable payroll of that employer for the three (3) most recent calendar 
years, ending on the computation date. The resulting quotient shall be the 
reserve ratio for that employer. The employer premium rate shall be 
determined by matching the reserve ratio to the appropriate premium rate 
in premium rate table 1, 2, 3, 4, 5 or 6 in subsection (g). 

(B)G) Prior to July 1, 2004, the reserve ratio assigned to all new 

employers shall be determined by ascertaining which of the Standard 

Industrial Classification (SIC) Codes applies to the employer’s industry 

or business. The SIC Codes and the code numbers of the industries or 

businesses within each classification are: 


01-09 Agriculture 
10-14 Mining 

15-17 Construction 
20-39 Manufacturing 


709 TENNESSEE EMPLOYMENT SECURITY LAW 50-7-403 


40-49 ‘Transportation 

50-59 ‘Trade 

60-67 Finance, Insurance, Real Estate 
70-89 Services 


A separate reserve ratio is determined for each classification by totaling all 
premiums paid by all employers within the same classification for all years 
during which these employers have been subject to this chapter and 
subtracting the total of all benefits charged to the accounts of those 
employers for all years. The difference shall be divided by the average 
taxable payrolls of those employers for the three (3) most recent calendar 
years, ending on the computation date. The new employer premium rate 
shall be two and seven tenths percent (2.7%) for each twelve-month period 
beginning July 1, except when the industry or business of the new 
employer falls within a classification of the SIC Code that has a reserve 
ratio of minus four percent (-4%) or less. In those instances only, the new 
employer premium rates shall be determined for each twelve-month 
period beginning July 1, by matching the reserve ratios to the appropriate 
premium rates in premium rate table 1, 2, 3, 4, 5 or 6 of subsection (g). 
This new employer premium rate will be assigned for each tax rate year 
beginning July 1, until the employer’s individual account has been 
chargeable with benefits and subject to premiums throughout the thirty- 
six (386) consecutive calendar month period ending on the computation 
date. 

(ii) Effective July 1, 2004, the premium rate assigned to each new 
employer for each twelve-month period beginning July 1 shall be two 
and seven tenths percent (2.7%) except when the industry or business of 
the new employer falls within a two-digit classification of the North 
American Industry Classification System (NAICS) that has a reserve 
ratio of less than zero percent (0%). In those instances only, the new 
employer rates shall be determined for each twelve-month period 
beginning July 1 by matching the reserve ratio of a 2-digit NAICS in 
which the employer’s industry or business is classified to the appropri- 
ate premium rates in premium rate table 1, 2, 3, 4, 5 or 6 of subsection 
(g). This new employer premium rate will be assigned for each tax rate 
year beginning each July 1, until the employer’s individual account has 
been chargeable with benefits and subject to premiums throughout the 
thirty-six (36) consecutive calendar month period ending on the compu- 
tation date. The reserve ratio of each two-digit NAICS is determined for 
each classification by: 

(a) Totaling all premiums paid by all employers within the same 
classification, who were active anytime within the thirty-six (36) 
consecutive months ending on the previous December 31, for all years 
during which these employers have been subject to this chapter; and 

(b) Subtracting the total of all benefits charged to the accounts of 
those employers for all years; and 

(c) Dividing the difference by the average taxable payrolls of those 
employers for the three (3) most recent calendar years ending on the 
previous December 31. 
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The two-digit NAICS and the code numbers and the industries or businesses 
within each classification are: 


11 Agriculture, Forestry, Fishing, Hunting 

21 Mining 

23 Utilities 

31 Construction 

32 Manufacturing — food, beverage, tobacco products, 
textile, apparel, leather and allied product 
manufacturing 

32 Manufacturing — wood, paper, printing and related 
support services, petroleum and coal products, 
chemical, plastics and rubber, nonmetallic mineral 
product manufacturing 

33 Manufacturing — primary metal, fabricated metal, 
machinery, computer and electronic products, electrical 
equipment, appliances and components, transportation 
equipment, furniture and related products, 
miscellaneous manufacturing 

42 Wholesale Trade 

44 Retail Trade — motor vehicle and parts dealers, 
furniture and home furnishings, electronics and 
appliances, building material and garden equipment, 
food and beverage, health and personal care, gasoline 
stations, clothing and clothing accessories stores 

45 Retail Trade — sporting goods, hobby, book and 
music stores, general merchandise, miscellaneous store 
retailers, nonstore retailers 

48 Transportation and Warehousing — air, rail, water, 
truck, transit and ground passenger, pipeline, scenic 
and sightseeing transportation, support activities for 
transportation 

49 Transportation and Warehousing — postal service, 
couriers and messengers, warehousing and storage 

51 Information — publishing, motion picture and 
sound recording, broadcasting and 
telecommunications, information services and data 
processing 

52 Finance and Insurance 

53 Real Estate and Rental and Leasing 

54 Professional, Scientific and Technical Services 

55 Management of Companies and Enterprises 

56 Administrative and Support and Waste 
Management and Remediation Services 

61 Educational Services 

62 Health Care and Social Assistance 

71 Arts, Entertainment and Recreation 

72 Accommodation and Food Services 
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81 Other Services, except Public Administration 


Gii)(a) Notwithstanding subdivision (b)(1)(B)Gi), the department, in 
determining the experience rating for new employers in operation at 
least three (3) years immediately preceding the date of becoming a 
liable employer in Tennessee, shall allow, upon election of the em- 
ployer, for an interstate transfer of the employer’s experience rating. 

(b) The employer shall provide the department with an authenti- 
cated account history from information accumulated from operations 
from the state from which the employer relocated in order to compute 
a Tennessee new employer premium rate. 

(c) This subdivision (b)(1)(B)Gii) shall apply to all employers relo- 
cating into Tennessee on or after July 1, 2014. 

(d) In the event that the unemployment trust fund balance is lower 
than or equal to seven hundred million dollars ($700,000,000), then 
the commissioner, in the commissioner’s sole discretion, may suspend 
the use of this subdivision (b)(1)(B)(iii) to determine the new employer 
experience rating for employers relocating to Tennessee. The rate 
shall revert to the industry rate designated at the time of the 
suspension of this subdivision (b)(1)(B)(ii1). 

(e) Notwithstanding any other law to the contrary, this subdivision 
(b)(1)(B)Gii) shall not apply to the extent that compliance with such 
provisions would violate federal law or cause the department a loss of 
federal funding. | 

(C) After January 1, 1954, premiums paid up to and including January 


31 shall be deemed to have been paid for the period ending December 31 
of the previous calendar year, if the premiums are based on wages paid 
during the period ending December 31 of the previous calendar year. 
Benefits will be charged to employers’ accounts on the basis of benefits 
paid during each calendar year ending on the computation date. 

(2) Mergers and Successorships. Effective for transfers made on or 


after January 1, 2006, premium and benefit experience, as provided in 
subsections (a) and (b)(1), shall only be transferred in accordance with this 
subdivision (b)(2). 


(A)(i) In the event of a merger of employers or employing units and the 
resulting employer is a new entity, the combined taxable payroll, benefit 
and premium experience of the employers or employing units involved 
shall be computed as of the effective date of the merger to determine a 
new reserve ratio and premium rate applicable to the resulting 
employer. 

(ii) In the event that any person or employing unit acquires or has 
acquired all or a distinct, severable, identifiable and segregable portion 
of the business of an employer and continues or has continued the 
acquired portion of the business of the predecessor, the successor shall 
be eligible to succeed to that part of the taxable payroll, benefit and 
premium experience of the predecessor that is attributable solely to that 
portion of the business that was acquired; provided, that: 

(a) Any and all of the predecessor employer’s outstanding liabilities 
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under this chapter are paid; 

(b) The parties have filed with the division of employment security 

a written agreement transferring the taxable payroll, benefit and 

premium experience, or portion of the taxable payroll, benefit and 

premium experience. The agreement must be executed by all of the 
employers or employing units involved, and must be notarized and 
filed during the calendar quarter in which the acquisition occurs or 
during the calendar quarter immediately following that quarter; and 
(c) The administrator does not determine, pursuant to the factors 
in subdivision (b)(2)(F), that a substantial purpose of the transfer of 
trade or business was to obtain a reduced liability for premiums. 
(B)G) In the event that there is only one (1) transferring employer and 
the successor, at the time of the acquisition, is not already an employer, 
as defined in § 50-7-205, the reserve ratio and premium rate applicable 
to the predecessor employer, with respect to the period immediately 
preceding the date of the transfer, applies to the successor employer for 
the calendar quarter in which the acquisition takes place, and remains 
in effect until adjusted as provided in subsections (g) and (j). In the event 
that the successor, at the time of the acquisition, is an employing unit, 
as defined in § 50-7-206, but not an employer, as defined in § 50-7-205, 
the successor shall, as of the first day of the calendar year during which 
the transfer is made, become an employer under this chapter, and the 
successor’s premium rate, from January 1 of the year in which the 
acquisition takes place until the first day of the calendar quarter during 
which the acquisition takes place, shall be the applicable new employer 

premium rate as provided in subdivision (b)(1)(B). 

(ii) In the event that the successor is already an employer at the time 
of the acquisition, the reserve ratio applicable at the time of the 
acquisition to the successor employer shall continue to be applicable 
until the end of the rate year in which the succession occurs. 

(iii) Commencing with the next premium rate year after an employer 
has transferred a distinct, severable, identifiable and segregable portion 
of the employer’s business, the reserve ratio and premium rate of the 
predecessor employer shall be based on the portion of the taxable 
payroll, benefit and premium experience remaining to the credit of the 
predecessor employer after the transfer. 

(C) Notwithstanding any other law, this subdivision (b)(2)(C) shall 
apply regarding assignment of premium rates and transfers of benefit and 
premium experience of an employer’s trade or business, or a portion of an 
employer’s trade or business, to another employer, if, at the time of the 
transfer, there is any common ownership, management or control of the 
two (2) employers. In such cases, the benefit and premium experience 
attributable to the transferred trade or business shall be transferred to the 
employer to whom the trade or business is so transferred. The reserve 
ratios and premium rates of both employers shall be recalculated and 
made effective immediately upon the date of the transfer of the trade or 
business. For the purposes of this section: 

(i) “Trade or business” includes the employer’s workforce; 
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(ii) “Common ownership, management or control” includes any indi- 
vidual who has at least a ten percent (10%) ownership interest in or 
participates in the management or control of the predecessor’s trade or 
business, and who has a relative who has a ten percent (10%) ownership 
interest in or participates in the management or control of the succes- 
sor’s trade or business; and 

(iii) For purposes of this subdivision (b)(2)(C), “relative” means 
spouse, child, stepchild, adopted child, grandchild, son-in-law, daughter 
in-law, parent, step-parent, parent-in-law, grandparent, brother, sister, 
half brother, half sister, step-brother, step-sister, brother-in-law, sister- 
in-law, aunt, uncle, nephew and niece. 

(D) If, following a transfer of experience under subdivision (b)(2)(C), the 
administrator, pursuant to the factors in subdivision (b)(2)(F), determines 
that a substantial purpose of the transfer of trade or business was to 
obtain a reduced liability for premiums, the experience rating factors of 
the employers involved shall be combined into a single account and a 
single premium rate assigned to the account as of the date of the transfer. 

(E) If a person or employing unit is not an employer under this chapter 
at the time the person or employing unit acquires the trade or business of 
an employer, the unemployment experience of the acquired business shall 
not be transferred to the person or employing unit, if the administrator, 
pursuant to the factors in subdivision (b)(2)(F), finds that the person or 
employing unit acquired the business solely or primarily for the purpose of 
obtaining a lower rate of premiums. Instead, the person or employing unit 
shall be assigned the applicable new employer rate under subdivision 
(b)(1)(B). 

(F) In determining whether a business was acquired, or a transfer of a 
trade or business, or portion of a trade or business, was made solely or 
primarily or substantially for the purpose of obtaining a lower rate of 
premiums, the administrator shall use objective factors, which may 
include the cost of acquiring the business, whether the person or employ- 
ing unit continued the business enterprise of the acquired business, how 
long the business enterprise was continued, or whether a substantial 
number of new employees were hired for performance of duties unrelated 
to the business activity conducted prior to acquisition. 

(G) Enforcement. Any person or employing unit that knowingly vio- 
lates or attempts to violate this section, or knowingly advises another 
person or employing unit to violate this section, shall be subject to the 
following penalties and punishments: 

(i) Both the predecessor and successor employers: 

(a) Shall be assigned the applicable premium rate under the laws of 
this chapter, and shall immediately owe the department the difference 
between the premiums determined by the applicable premium rate 
and the premiums actually paid, plus any interest due as provided in 
§ 50-7-404(a); and 

(b) Shall pay, in addition to their applicable premium rate, a 
penalty rate of two percent (2%) of the taxable payroll for each 
quarter, beginning on the date of the infraction and continuing 
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throughout the three (3) premium rate years following the first July 1 
after the date on which the department made the determination of the 
infraction. Revenue from the penalty rate shall be deposited into the 
unemployment compensation special administrative fund, estab- 
lished under § 50-7-503, and shall not be included in the determina- 
tion of an employer’s reserve ratio as provided in subdivision (b)(1)(A); 
(ii) Any person found in violation of this section, against whom the 
penalties as set forth in subdivision (b)(2)(G)(i) are not enforceable, is 
subject to a civil money penalty of not more than fifty thousand dollars 

($50,000). In making the assessment, the administrator shall give due 

consideration to the appropriateness of the penalty with respect to the 

size of the business of the person or employing unit charged, the gravity 
of the violation, the good faith of the person or employing unit, and the 
person or employing unit’s history of previous violations. The penalty 
shall be deposited in the unemployment compensation special adminis- 
trative fund, established under § 50-7-503; and 

(iii) In addition to the penalties imposed by subdivisions (b)(2)(G)(i) 

and (ii), any violation of this subdivision (b)(2) may be prosecuted as a 

Class A misdemeanor under title 40, chapter 35. 

(H) For purposes of this subdivision (b)(2): 

(i) “Knowingly” means having actual knowledge of or acting with 
deliberate ignorance or reckless disregard for the prohibition involved; 

(ii) “Violates or attempts to violate” means, but is not limited to, 
intent to evade, misrepresentation or willful nondisclosure; and 

(iii) “Person” has the meaning given that term by § 7701(a)(1) of the 

Internal Revenue Code of 1986, codified in 26 U.S.C. § 7701(a)(1). 

(I) The administrator shall establish procedures to identify the transfer 
or acquisition of a business for purposes of this subdivision (b)(2). 

(J) This subdivision (b)(2) shall be interpreted and applied in a manner 
that meets the minimum requirements contained in any guidance or 
regulations issued by the United States department of labor. 

(K) As provided in § 62-438-113(b)(2)(A)(i)(6) [repealed] of the Tennes- 
see Employee Leasing Act, a staff leasing company shall not be considered 
a successor employer, within the meaning of this section, to any client and 
shall not acquire the experience history of any client with whom there is 
not any common ownership, management or control. Upon terminating 
the relationship with the staff leasing company, the client shall not be 
considered a successor employer, within the meaning of this chapter, to the 
staff leasing company and shall not acquire any portion of the experience 
history of the aggregate reserve account of the staff leasing company with 
whom there is not any common ownership, management or control. 

(L) Nothing in this section shall be construed to authorize or require the 
refund of any sums lawfully paid into the unemployment compensation 
fund created by Acts 1936 (1st E.S.), ch. 1, § 9(a), [repealed], and by Acts 
1947, ch. 29, § 9(A), as amended, § 6901.9(A) of the Code Supplement of 
1950 or by § 50-7-501(a). 

(c) Nothing in this section shall be construed to grant any employer, or 
individuals in any employer’s service, or otherwise, prior claim or rights to the 
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amounts paid by the employer into the fund either on behalf of the employer or 
on behalf of the claimants. 

(d)(1)(A) Benefits paid to a claimant for the year 1941 and subsequent years 
are to be charged to the accounts of the claimant’s employers in the base 
period, the amount of the charges, chargeable to the account of each 
employer, to be that portion of the total benefits paid the claimant as the 
wages paid the claimant by the employer in the base period are to the total 
wages paid the claimant during the claimant’s base period for insured 
work by all the claimant’s employers in the base period. 

(B)G) Except as provided in § 50-7-304(b)(2)(D), no employer’s account 
shall be charged hereunder for any benefits paid to a former employee 
who left the employment of the employer under conditions that result in 
the imposition of a disqualification under § 50-7-303(a)(1), (a)(2), or 
(a)(4), or that would have resulted in a disqualification under such 
subdivision except for a following period of bona fide employment by 
another employing unit. However, if the employer fails to establish that 
fact, by submitting the information as the administrator may require, 
within fifteen (15) calendar days after the date of mailing of written 
notification by the administrator, that the claimant has first filed a 
claim for benefits to the last known address of the employer, or within 
fifteen (15) calendar days after the date the written notification is given 
to the employer, whichever first occurs, the employer’s account will be 
charged for the benefit payments. 

(ii) No employer’s account shall be charged for any benefits paid to a 
former employee who left the employer to enter training approved under 
the Trade Act of 1974; provided, that the work left is not suitable 
employment as defined under § 236(e) of the Trade Act of 1974, codified 
in 19 U.S.C. § 2296. 

(iii) The noncharging provisions referred to in_ subdivisions 

(d)(1)(B)G) and Gi) do not apply to eligible employers who elect to 
reimburse the state for benefits paid in lieu of premiums, as provided by 
the federal Unemployment Tax Act, compiled in 26 U.S.C. § 3301 et 
seq., or this chapter. 
(C)(i) Benefits paid to an individual who, during the individual’s base 
period, was paid wages for part-time employment with an employer 
shall not be used as a factor in determining the future premium rate of 
the employer if the employer continues to give employment to the 
claimant to the same extent while the claimant is receiving benefits as 
during the base period. However, if the employer fails to establish that 
fact, by submitting information the administrator requires, within 
fifteen (15) calendar days after the date of mailing of written notification 
by the administrator, that the claimant has first filed a claim for benefits 
to the last known address of the employer or within fifteen (15) calendar 
days after the date the written notice is given to the employer, 
whichever first occurs, the employer’s account will be charged for the 
benefit payments. 

(ii) The noncharging provision referred to in subdivision (d)(1)(C)() 
does not apply to eligible employers who elect to reimburse the state for 
benefits paid in lieu of premiums, as provided by the federal Unemploy- 
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ment Tax Act, compiled in 26 U.S.C. § 3301 et seq., or this chapter. 

(2) One half (4) of extended benefits paid to a claimant for the year 1971 
and subsequent years are to be charged to the accounts of the claimant’s 
employers in the base period in the same manner provided for the charging 
of regular benefits with respect to calendar year 1941 and subsequent years 
hereinbefore set forth. 

(3) Benefits paid based on wage credits that are required to be transferred 
from the state under the wage combining plan referred to in § 50-7-706(a) 
may not be noncharged except to the extent permitted by both this chapter 
and the federal Unemployment Tax Act, compiled in 26 U.S.C. § 3301 et seq. 

(4) Notwithstanding any other provisions of this chapter, no employer’s 
experience rating account shall be charged, and no employer shall be liable 
for payments in lieu of premiums, with respect to any benefits or extended 
benefits that are reimbursed to the state by the federal government. 

(5) Unemployment insurance benefits paid to claimants for unemploy- 
ment that is directly caused by a major natural disaster declared by the 
president of the United States pursuant to the Disaster Relief Act of 1974 
and the Disaster Relief and Emergency Assistance Amendments of 1988 will 
not be charged to the account of any base-period premium paying employer 
of the individuals, if the individuals would have been eligible for disaster 
unemployment assistance with respect to that unemployment but for their 
receipt of unemployment insurance benefits. 

(6) Any employer that elects to make payments in lieu of premiums into 
the unemployment compensation fund as provided in this subdivision (d)(6) 
shall not be liable to make the payments with respect to the benefits paid to 
any claimant whose base-period wages include wages for previously uncov- 
ered services, as defined in § 50-7-213, to the extent that the unemployment 
compensation fund is reimbursed for the benefits pursuant to § 121 of Pub. 
L. No. 94-566, entitled the Unemployment Compensation Amendments of 
1976. 

(7) Benefits paid to any claimant whose base-period wages include wages 
for previously uncovered services, as defined in § 50-7-213, shall not be 
charged to any taxpaying employers (premium paying employers as distin- 
guished from the employers that are eligible to elect and who do elect to 
make reimbursement payments in lieu of premiums) account to the extent 
that the unemployment compensation fund is reimbursed for the benefits 
pursuant to § 121 of Pub. L. No. 94-566, entitled the Unemployment 
Compensation Amendments of 1976. 

(e) The standard rate of premiums payable shall be five and one half percent 
(5.5%) with respect to nongovernmental employers and one and one half 
percent (1.5%) with respect to governmental employers, except as provided in 
this section. 

(f) In the event that the division of employment security has not received 
before April 1 reports giving the necessary payroll information to determine an 
employer’s reserve ratio applicable for the next premium rate year, the taxable 
payroll of the most recent calendar year in which the employer submitted all 
reports due with an increase of fifty percent (50%) will be used in computing 
the reserve ratio applicable for the next premium rate year if the employer has 
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a plus reserve on the most recent computation date. For those employers with 
a minus reserve as of the most recent computation date, the payroll of the most 
recent calendar year in which the employer submitted all reports will be 
reduced by fifty percent (50%). However, no employer with a zero (0) or plus 
reserve will be assigned a rate based on a minus reserve, and no employer with 
a minus reserve will be assigned a rate greater than the highest rate in the 
applicable premium table set forth in subsection (g). 

(g) Variations from the standard rate of premiums for employers other than 
those referred to in § 50-7-207(b)(3)(A) and (B) shall be determined, beginning 
January 1, 2009, by the reserve ratio of each employer in accordance with 
premium rate chart for nongovernmental employers tables 1, 2, 3, 4, 5 or 6 as 
set forth in this subsection (g), depending on the provisions of subsection (j); 
provided, however, that beginning January 1, 2009, there shall be imposed an 
additional premium of six-tenths of one percent (0.6%) on all rates in tables 1, 
2 and 3, until such time as the unemployment trust fund balance equals or 
exceeds six hundred fifty million dollars ($650,000,000), as determined in 
accordance with subsection (j), at which time such additional premium shall 
expire. 
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Variations from the standard rate of contributions for governmental employers 
referred to in § 50-7-207(b)(3)(A) and (B) shall be determined by the reserve 
ratio of each governmental employer in accordance with the premium rate 
chart for governmental employers set forth below. 


PREMIUM RATE CHART FOR GOVERNMENTAL EMPLOYERS 


Reserve Ratio Percent Premium Rate Percent 
8.0 and over 0.3 
7.0 and less than 8.0 0.4 
6.0 and less than 7.0 0.6 
5.0 and less than 6.0 0.8 
4.0 and less than 5.0 1.0 
3.0 and less than 4.0 142 
2.0 and less than 3.0 1.4 
1.5 and less than 2.0 1.5 
1.0 and less than 1.5 1.6 
0.5 and less than 1.0 Th) 
0.0 and less than 0.5 1.8 
Less than 0.0 and more than -3.5 2.0 
-3.5 and more than -7.0 222 
-7.0 and more than -10.0 yet 
-10.0 and more than -13.0 et, 
-13.0 and under 3.0 


(h) Benefits paid to employees of nonprofit organizations shall be financed 
in accordance with this subsection (h). For the purpose of this subsection (h), 
a nonprofit organization is an organization, or group of organizations, de- 
scribed in § 501(c)(3) of the Internal Revenue Code, compiled in 26 U.S.C. 
§ 501(c)(3), that is exempt from income tax under § 501(a) of the Internal 
Revenue Code, codified in 26 U.S.C. § 501(a). 

(1) Any nonprofit organization that, pursuant to § 50-7-205(5) is, or 
becomes, subject to this chapter on or after January 1, 1972, shall pay 
premiums under §§ 50-7-401, 50-7-402 and this section, unless it elects, in 
accordance with this subdivision (h)(1), to pay to the administrator for the 
unemployment fund an amount equal to the amount of regular benefits and 
of one half (14) of the extended benefits paid, that is attributable to service in 
the employ of the nonprofit organization, to claimants for weeks of unem- 
ployment that begin during the effective period of the election. 

(A) Any nonprofit organization that becomes subject to this chapter 
after January 1, 1972, may elect to become liable for payments in lieu of 
premiums for a period of not less than twelve (12) months ending with a 
taxable year and beginning with the date on which the subjectivity begins 
by filing a written notice of its election with the administrator not later 
than thirty (30) days immediately following the date of the determination 
of the subjectivity. 

(B) Any nonprofit organization that makes an election in accordance 
with subdivision (h)(1)(A) will continue to be liable for payments in lieu of 
premiums until it files with the administrator a written notice terminat- 
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ing its election not later than thirty (30) days prior to the beginning of the 

taxable year for which the termination first becomes effective. 

(C) Any nonprofit organization that has been paying premiums under 
this chapter for a period subsequent to January 1, 1972, may change to a 
reimbursable basis by filing with the administrator, not later than thirty 
(30) days prior to the beginning of any taxable year, a written notice of 
election to become liable for payments in lieu of premiums. The election 
shall not be terminable by the organization for that taxable year and the 
next taxable year. 

(D) The administrator may, for good cause, extend the period within 
which the notice of election, or a notice of termination, must be filed and 
may permit an election to be retroactive, but not any earlier than with 
respect to benefits paid after December 31, 1969. | 

(E) The administrator, in accordance with regulations the commis- 
sioner prescribes, shall notify in writing each nonprofit organization of any 
determination that the administrator may make of its status as an 
employer and of the effective date of any election that it makes and of any 
termination of the election. The determinations shall be subject to review 
and redetermination in accordance with § 50-7-404(h). 

(F) For the purposes of this subsection (h), “taxable year” means the 
period beginning January 1, 1972, through June 30, 1973, and thereafter 
the period beginning July 1 and extending through June 30 of the 
following year. 

(2) Payments in lieu of premiums shall be made in accordance with this 
subdivision (h)(2), including either subdivision (h)(2)(A) or (B), which 
follows: 

(A) At the end of each calendar quarter, or at the end of any other period 
as determined by the administrator, the administrator shall bill each 
nonprofit organization, or group of organizations, that has elected to make 
payments in lieu of premiums for an amount equal to the full amount of 
regular benefits, plus one half (142) of the amount of extended benefits paid 
during the quarter or other prescribed period that is attributable to service 
in the employ of the organization; or 

(B)G) Each nonprofit organization that has elected payments in lieu of 

premiums may request permission to make the payments as provided in 

this subdivision (h)(2). The method of payment shall become effective 
upon approval by the administrator; 

(ii) At the end of each calendar quarter, or at the end of such other 
period as determined by the administrator, the administrator shall bill 
each nonprofit organization for an amount representing one (1) of the 
following: 

(a) For years after 1972, the percentage of its total payroll for the 
immediately preceding calendar year that the administrator deter- 
mines. The determination shall be based each year on the average 
benefit costs attributable to service in the employ of nonprofit orga- 
nizations during the preceding calendar year; or 

(6) For any organization that did not pay wages throughout the 
four (4) calendar quarters of the preceding calendar year, the percent- 
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age of its payroll during the year that the administrator determines; 

(iii) At the end of each taxable year, the administrator may modify 
the quarterly percentage of payroll thereafter payable by the nonprofit 
organization in order to minimize excess or insufficient payments; 

(iv) At the end of each taxable year, the administrator shall deter- 
mine whether the total of payments for the year made by a nonprofit 
organization is less than, or in excess of, the total amount of regular 
benefits, plus one half (2) of the amount of extended benefits paid to 
claimants during the taxable year based on wages attributable to 
service in the employ of the organization. Each nonprofit organization 
whose total payments for the year are less than the amount so 
determined shall be liable for payment of the unpaid balance to the fund 
in accordance with subdivision (h)(2)(C). If the total payments exceed 
the amount so determined for the taxable year, all or a part of the excess 
may, at the discretion of the administrator, be refunded from the fund or 
retained in the fund as part of the payments that may be required for 
the next taxable year. 

(C) Payment of any bill rendered under subdivision (h)(2)(A) or (h)(2)(B) 
shall be made not later than thirty (30) calendar days after the date the 
bill is mailed to or given to the organization, whichever occurs first, unless 
the organization has timely filed with the division of employment security 
a written application for review and redetermination in accordance with 
§ 50-7-404(h); 

(D) Payments made by any nonprofit organization under this subsec- 
tion (h) shall not be deducted or deductible, in whole or in part, from the 
remuneration of individuals in the employ of the organization; 

(E) The amount due specified in any bill shall be conclusive on the 
organization, unless the organization has timely filed with the division of 
employment security a written application for review and redetermination 
in accordance with § 50-7-404(h); and 

(F) Past-due payments of amounts in lieu of premiums shall be subject 
to the same interest and penalties that, pursuant to § 50-7-404, apply to 
the past-due premiums. 

(3) If any nonprofit organization is delinquent in making payments in lieu 
of premiums as required under subdivision (h)(2), the administrator may 
terminate the organization’s election to make payments in lieu of premiums 
as of the beginning of the next taxable year, and the termination shall be 
effective for that and the next taxable year. 

(4) Each employer that is liable for payments in lieu of premiums shall 
pay to the administrator for the fund the amount of regular benefits, plus the 
amount of one half (1) of extended benefits paid that are attributable to 
service in the employ of the employer. If benefits paid to a claimant are based 
on wages paid by more than one (1) employer and one (1) or more of the 
employers are liable for payments in lieu of premiums, the amount payable 
to the fund by each employer that is liable for the payments shall be 
determined in accordance with subdivision (h)(4)(A) or (h)(4)(B): 

(A) Proportionate allocation, when fewer than all base-period 
employers are liable for reimbursement. If benefits paid to a claimant 
are based on wages paid by one (1) or more employers who are liable for 
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payments in lieu of premiums and on wages paid by one (1) or more 

employers who are liable for premiums, the amount of benefits payable by 

each employer that is liable for payments in lieu of premiums shall be an 
amount that bears the same ratio to the total benefits paid to the 
individual as the total base-period wages paid to the claimant by the 
employer bear to the total base-period wages paid to the claimant by all of 
the claimant’s base-period employers; or 

(B) Proportionate allocation, when all base-period employers 
are liable for reimbursement. If benefits paid to a claimant are based 
on wages paid by two (2) or more employers that are liable for payments 
in lieu of premiums, the amount of benefits payable by each employer shall 
be an amount that bears the same ratio to the total benefits paid to the 
claimant as the total base-period wages paid to the claimant by the 
employer bear to the total base-period wages paid to the claimant by all of 
the claimant’s base-period employers. 

(5)(A)G) Two (2) or more employers that have become liable for payments 
in lieu of premiums, in accordance with subdivision (h)(1), may file a 
joint application to the administrator for the establishment of a group 
account for the purpose of sharing the cost of benefits paid that are 
attributable to service in the employ of the employers. 

(ii) Each application shall identify and authorize a group represen- 
tative to act as the group’s agent for the purposes of this subdivision 
(h)(5). 

(iii) Upon the administrator’s approval of the application, the admin- 
istrator shall establish a group account for the employers effective as of 
the beginning of the calendar quarter in which the administrator 
receives the application and shall notify the group’s representative of 
the effective date of the account. 

(iv) The account shall remain in effect for not less than two (2) years 
and thereafter until terminated at the discretion of the administrator or 
upon application by the group. 

(v) Upon establishment of the account, each member of the group 
shall be liable for payments in lieu of premiums with respect to each 
calendar quarter in the amount that bears the same ratio to the total 
benefits paid in the quarter that are attributable to service performed in 
the employ of all members of the group as the total wages paid for 
service in employment by the member in the quarter bear to the total 
wages paid during the quarter for service performed in the employ of all 
members of the group. 

(vi) The commissioner shall prescribe regulations the commissioner 
deems necessary with respect to applications for establishment, main- 
tenance and termination of group accounts that are authorized by this 
subdivision (h)(5)(A), for addition of new members to, and withdrawal of 
active members from, the accounts, and for the determination of the 
amounts that are payable under this subdivision (h)(5)(A) by members 
of the group and the time and manner of the payments. 

(B) For the purpose of this chapter, this state, the different designated 
entities of this state, and each of its political subdivisions are regarded as 
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individual governmental entities, and each governmental entity is indi- 

vidually accorded the option of electing to pay premiums or make 

payments in lieu of premiums to the full extent provided in this section. 

(C) Insofar as these governmental employers are concerned and insofar 
as newly covered nonprofit organizations becoming liable as a result of 
this chapter on or after January 1, 1978, are concerned, “taxable year” 
means the period beginning January 1, 1978, through June 30, 1979, and 
thereafter the period beginning July 1 and extending through June 30 of 
the following year; provided, that any employing unit becoming an 
employer as a result of § 50-7-205(4) (state and local governmental 
entities) is liable to pay premiums as set forth in this chapter, unless it 
elects in accordance with this section to pay to the administrator for the 
unemployment fund, an amount equal to the amount of regular benefits 
and the amount of extended benefits paid that are attributable to service 
in the employ of the governmental employer to claimants for weeks of 
unemployment that begin during the effective period of the election with 
the exception of benefits or extended benefits reimbursed to the state by 
the federal government pursuant to applicable law. 

(i) State-owned institutions of higher education and state-owned hospitals 
that are employers under § 50-7-205(4) are accorded the same options relating 
to the payment of premiums or reimbursement for benefits paid as those 
accorded nonprofit organizations under subsection (h). 

(j(1) The administrator shall, on June 30 and December 31 of each year, 

make and publish findings as to the balance in the unemployment compen- 

sation trust fund. The balance the administrator finds in the trust fund shall 
determine the appropriate premium table applicable for the subsequent 
six-month period as to all employers who qualify under subdivision (b)(1) for 

a premium rate based on subdivision (b)(1)(A). 

(2) This section shall not apply to those employers referred to in § 50-7- 
207(b)(3)(A) and (B). 

(k) As used in this chapter: 

(1) “Computation date” means December 31 of each calendar year with 
respect to rates of premiums applicable for the twelve-month period begin- 
ning with the following July 1; 

(2) “Premium rate year” means the period of time beginning July 1 of any 
year and ending on June 30 of the succeeding year; and 

(3) “Taxable payroll” means the total amount of taxable wages paid for 
employment by an employer during a twelve-month period ending on 
December 31. 

(1) The administrator shall promptly notify each employer of the employer’s 
rate of premiums as determined for any period pursuant to this section, and 
shall also provide for periodic notification to each employer of benefits paid and 
chargeable to the employer’s account, or the status of the employer’s account, 
and the administrator shall further make rules and regulations necessary to 
make this section effective. 

(m)(1) If the administrator finds that an employer’s business is closed solely 

because of the entrance of one (1) or more of the owners, officers, partners, or 

the majority stockholder, into the armed forces of the United States or of any 
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of its allies, or of the United Nations, after July 1, 1950, the employer’s 
account shall not be terminated; and, if the business is resumed within two 
(2) years after the discharge or release from active duty in the armed forces 
of that person or persons, the employer’s experience shall be deemed to have 
been continuous throughout the period. 

(2) The reserve ratio of the employer shall be the total premiums paid by 
the employer, minus all benefits, including benefits paid to any claimant 
during the period such employer was in the armed forces, based upon the 
wages paid by the employer prior to the employer’s entrance into the forces, 
divided by the employer’s average taxable payroll for the three (3) most 
recent calendar years ending on the computation date during the whole of 
which respectively the employer has been in business. 

(3) This subsection (m) does not authorize cash refunds; any adjustments 
required under this subsection (m) shall be only by credit against premiums 
due or to be due by the employer. 

(n)(1) Any premium rate determination rendered with respect to an em- 
ployer pursuant to this chapter shall be final and conclusive upon the 
employer for ail purposes and in all proceedings whatsoever unless the 
employer has timely filed with the division of employment security a written 


application for review and 
§ 50-7-404(h). 


redetermination 


in accordance with 


(2) Subdivision (n)(1) does not change any cutoff dates as set forth in other 
sections of the law for filing reports or claims for refund giving the 
information necessary for computation of rates. 
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Compiler’s Notes. 
Acts 1936 (E.S.), ch. 1, referred to in this 
section, was repealed by Acts 1947, ch. 30, § 1. 


Acts 1947, ch. 29, § 9(A) and § 6901.9 of the 
Code Supplement of 1950, referred to in this 
section are codified at § 50-7-501. 

The Trade Act of 1974, referred to in this 
section, is codified at U.S.C. titles 5, 19 and 31. 

For the Disaster Relief Act of 1974 and the 
Disaster Relief and Emergency Assistance 
Amendments of 1988, referred to in this sec- 
tion, see 42 U.S.C. § 5121 et seq. 

Pub. L. No. 94-566, entitled the Unemploy- 
ment Compensation Amendments of 1976, re- 
ferred to in this section, is codified primarily in 
5 U.S.C. ch. 85, 26 U.S.C: ch.:23; and 42 U.S.C. 
ch. 7. For present comparable provisions, see 
§ 62-43-109. Section 121 of that act may be 
found as a note to 26 U.S.C. § 3304 (Federal 
reimbursement for benefits paid to newly cov- 
ered workers during transition period). 

Section 62-43-113 and the Tennessee Em- 
ployee Leasing Act, referred to in this section, 
were repealed by Acts 2012, ch. 1081, § 1. 

Acts 2014, ch. 762, § 2 provided that the 
commissioner is authorized to promulgate rules 
to effectuate the purposes of this act, which 
added subdivision (b)(1)(B)(iii). All such rules 
shall be promulgated in accordance with the 
Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5. 


Amendments. 
The 2014 amendment added (b)(1)(B)Gii). 


725 


Effective Dates. 
Acts 2014, ch. 762, § 3. July 1, 2014. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Section to Section References. 
Sections 50-7-401 — 50-7-403 are referred to 
in § 50-7-706. 
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50-7-404 


This section is referred to in §§ 50-7-204, 
50-7-205, 50-7-213, 50-7-402, 50-7-404, 50-7- 
405, 50-7-501, 50-7-503, 62-43-109. 


Law Reviews. 

Mass Tort Litigation in Tennessee (Paul 
Campbell, III and Hugh J. Moore, Jr.), 53 Tenn. 
L. Rev. 221 (1986). 


NOTES TO DECISIONS 


Analysis 


1. Effect of Rating on Benefits. 
2. Assessment. 


1. Effect of Rating on Benefits. 

Employees who received severance pay in 
accordance with terms of labor contract when 
plant was permanently closed would not be 
denied unemployment benefits on theory that 
this constituted a double burden on the em- 
ployer and that rates charged under this sec- 
tion would thereby have to be adjusted upward. 
Balding v. Tennessee Dep’t of Employment Sec., 
212 Tenn. 517, 370 S.W.2d 546, 1963 Tenn. 
LEXIS 445 (1963). 


2. Assessment. 
Taxpayer violated T.C.A. § 50-7-403(b)(4) be- 


Collateral References. 

Trucker as employee or independent contrac- 
tor for purposes of unemployment compensa- 
tion. 2 A.L.R.4th 1219. 


cause it failed to provide notice of its mergers, 
acquisitions, and transfers of taxable payroll. 
Ari, Inc. v. Neeley, — S.W.3d —, 2012 Tenn. 
App. LEXIS 548 (Tenn. Ct. App. Aug. 3, 2012), 
appeal denied, ARI, Inc. v. Neeley, — S.W.3d —, 
2012 Tenn. LEXIS 947 (Tenn. Dec. 14, 2012). 

Taxpayer violated T.C.A. § 50-7-403(b)(5)(A) 
because it effectuated payroll transfers be- 
tween business entities which it owned for the 
primary purpose of obtaining a more favorable 
premium rate. Ari, Inc. v. Neeley, — S.W.3d —, 
2012 Tenn. App. LEXIS 543 (Tenn. Ct. App. 
Aug. 3, 2012), appeal denied, ARI, Inc. v. Nee- 
ley, — S.W.3d —, 2012 Tenn. LEXIS 947 (Tenn. 
Dec. 14, 2012). 


Unemployment compensation: right of suc- 
cessor in business to experience or rating of 
predecessor for purpose of fixing rate of contri- 
bution. 22 A.L.R.2d 673. 


50-7-404. Collection of premiums — Interest — Procedure when em- 
ployer in default — Priorities — Adjustments — Refunds. 


(a) Interest on Past-Due Premiums. Premiums unpaid on the date on 
which they are due and payable, as prescribed by the commissioner, shall bear 
interest at the rate of one percent (1.0%) prior to July 1, 1983, and one and one 
half percent (1.5%) thereafter, for each month or any portion of a month from 
and after that date until payment plus accrued interest is received by the 
commissioner. Interest collected pursuant to this subsection (a) shall be paid 
into the unemployment compensation special administrative fund. 

(b) Collection. 

(1) If, after due notice, any employer defaults in any payment of premi- 
ums, interest on premiums, penalties, or costs prescribed in this chapter, the 
amount due, including additionally incurred premiums, interest, penalties 
and costs, shall be a lien in favor of the department of labor and workforce 
development upon the assets of the employer. The lien shall commence upon 
the date the premiums, interest, or penalties become due and shall continue 
until the original and any subsequent premiums, interest, penalties, costs or 
assessments are paid in full. The lien shall attach to all interest in property 
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either real or personal, tangible or intangible, in this state then owned, or 
subsequently acquired by the employer, and shall be enforced by original 
attachment issued by any court having jurisdiction of the amount claimed to 
be due, as provided by § 66-21-101. The definition of “assessment” is 
provided for in subdivisions (c)(1)-(3). 
(2)(A) The commissioner shall cause a notice of the lien to be recorded in 
the office of the county register of deeds in the county or counties in which 
the employer’s business or residence is located, or in any county in which 
the employer has an interest in property. The notice shall be recorded in 
the same manner as liens recorded in that office. Recordation shall 
constitute notice of both the original and all subsequent liabilities of the 
Same taxpayer. 

(B) There shall be no fees collected by the county register at the time 
the notice is recorded, but the county register shall extend credit to the 
department for the fees that are chargeable and submit the county 
register’s bill at the end of each month to the department in order to obtain 
payment. 

(C) The lien created in this chapter shall have the same priority, in 
relation to other liens and security interests created under Tennessee law, 
as the lien described in § 67-1-1403. 

(D) Any lien of record in favor of the Tennessee department of employ- 

ment security shall inure to the Tennessee department of labor and 
workforce development as a successor in interest to the Tennessee depart- 
ment of employment security by virtue of the Tennessee Workforce 
Development Act of 1999, compiled in title 4, chapter 3, part 14. 
(3)(A) In addition to the remedy provided for in subdivision (b)(2), it is 
further expressly provided as follows: if after due notice, any employer 
defaults in payment of premiums or interest on the premiums, the amount 
due may be collected by civil action in the name of the commissioner, and 
the employer adjudged in default shall pay the costs of the action; 
furthermore, and in addition to all other remedies delineated in subdivi- 
sion (b)(2), the commissioner is expressly authorized to issue, under the 
commissioner’s hand and seal, a distress warrant against the delinquent 
employer for the amount of the premiums and any interest on the 
premiums that may be due and unpaid as of the date of the issuance. 

(B) The distress warrant shall be returnable within thirty (30) days 
from its date and shall have the same effect as other distress warrants 
authorized by law for the collection of delinquent taxes or revenue owed to 
the state or any agency of the state. 

(C) Civil actions brought under this section to collect premiums or 
interest on the premiums from an employer shall be heard by the court at 
the earliest possible date and shall be entitled to preference upon the 
calendar of the court over all other civil actions except cases involving the 
Workers’ Compensation Law, compiled in chapter 6 of this title, or state 
revenue. 

(D) The collection of all premiums shall be barred and any lien for the 
premiums shall be cancelled and extinguished, unless the premiums are 
collected or suit for the collection has been instituted within six (6) years 
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from the due date of the premiums as prescribed by the commissioner; 

however, the period of limitations on collection of premiums or interest on 

the premiums shall be suspended for the period the assets of the employer 
are in control or custody of the court in any proceeding before any court of 

the United States or of any state, as defined in § 50-7-210, and six (6) 

months thereafter. 

(4) Distress warrants issued under the authority of this chapter for the 
collection of premiums, payments in lieu of premiums, interest or penalties 
arising out of this chapter may, in the discretion of the commissioner, be 
addressed to and delivered to an employee or representative of the depart- 
ment for the purpose of execution, and the employee or representative shall 
have the same power and authority as a sheriff for the purpose of levying and 
executing the distress warrant. The employee or representative shall be 
entitled to the same fees and costs as would accrue to a sheriff for those 
services. The fees and costs shall be paid to the department for return to the 
United States department of labor as miscellaneous receipts. 

(5)(A) Ifthe commissioner or the commissioner’s delegate determines that 

the collection of premiums under this title will be jeopardized by delay, the 

commissioner shall, whether or not premiums accrued have become due, 
immediately assess the premiums together with all interest, penalties, 
and costs. 

(B) The amount of the assessment shall then become immediately due 
and payable, and immediate notice and demand shall be made by the 
commissioner or the commissioner’s delegate for the payment of the 
assessment. 

(6) The employees or representatives shall not be subject to civil suit as a 
result of performing or attempting to perform the duties specified in this 
subsection (b). 

(7)(A) In addition to any remedies authorized by this chapter, the depart- 
ment may offset any covered unemployment compensation debt due to the 
department against any federal income tax refund due to the department’s 
taxpayer debtor in accordance with § 6402 of the Internal Revenue Code, 
codified in 26 U.S.C. § 6402, and the federal Treasury Offset Program, 
compiled in 31 CFR part 285, or any successor program. 

(B) The department may exercise this right of setoff if the obligation of 
the debtor was the result of: 

(i) Past due contributions due to the state’s unemployment fund that 
remain uncollected and the state has determined the taxpayer debtor to 
be liable for those contributions; or 

(ii) Any penalties and interest assessed by the department on a debt 
contemplated by this subdivision (b)(7). 

(C) Any fee or administrative expense imposed by the United States 
department of the treasury or the United States department of labor in 
connection with such offset shall be the responsibility of the debtor. 

(D) Following such offset, the amount of credit to which a debtor is 
entitled shall not exceed the amount of the credit received by the 
department. 

(c) Failure to Make Reports and Pay Premiums; Duty and Power of 
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the Commissioner. 

(1) If any employing unit fails to make and file any report as and when 
required by the terms and provisions of this chapter, or by any rule or 
regulation of the commissioner, for the purpose of determining the amount of 
premiums due by the employing unit under this chapter, or if any report that 
has been filed is deemed by the commissioner to be incorrect or insufficient, 
and the employing unit after having been mailed written notice, to its last 
known address, by the commissioner to file the report, or a corrected or 
sufficient report, as the case may be, shall fail to file the report within thirty 
(30) days after the date of the filing of the notice, the commissioner may: 

(A) Determine the amount of premiums due from the employing unit on 
the basis of the information that may be readily available to the commis- 
sioner, which determination shall be prima facie correct; 

(B) Assess the employing unit with the greater of the amount of 
premiums so determined or fifty dollars ($50.00); and 

(C) Immediately give written notice, by certified mail, to the employing 
unit of the determination, assessment and damages, if any, added and 
assessed, demanding payment of the assessment and damages, together 
with interest and penalty, as herein provided on the amount of premiums 
from the date when the premiums were due and payable. 

(2) The determination and assessment shall be final and conclusive on the 
employing unit thirty (30) calendar days after the date of mailing of written 
notice of the determination and assessment to the last known address of the 
employing unit, or not later than thirty (30) calendar days after the date the 
written notice is given to the employing unit, whichever first occurs, unless 
the employing unit has timely filed with the department a written applica- 
tion for review and redetermination in accordance with subsection (h). Any 
premium or deficiencies in premiums found to be due by the department in 
the redetermination shall be assessed and paid, together with interest, 
penalty and assessed damages, if any, within fifteen (15) calendar days after 
the date of mailing of written notice of the redetermination and assessment 
and demand for payment of the assessment by the department to the last 
known address of the employing unit, or not later than fifteen (15) calendar 
days after the date the written notice is given to the employing unit, 
whichever first occurs. Any employer who neglects or refuses to file a 
quarterly wage report and a quarterly premium report, or who intentionally 
files an incomplete quarterly wage report or an incomplete quarterly 
premium report within the time required by this chapter, or by any rule or 
regulation of the commissioner, shall pay a penalty of ten dollars ($10.00) for 
each month, or portion of a month, the report is due; however, the total 
penalty for each report shall not exceed fifty dollars ($50.00). 

(3) Effective for the quarter beginning January 1, 1997, and thereafter, 
every employer with two hundred fifty (250) or more employees, and every 
person or organization that, as an agent, reports wages on a total of two 
hundred fifty (250) or more employees on behalf of one (1) or more subject 
employers, shall file that portion of the wage and premium report that 
contains the name, social security number, and gross wages of each indi- 
vidual in employment on magnetic media in a format prescribed by the 
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commissioner. However, if the internal revenue service regulations at 26 

CFR 301.6011-2 are amended or superseded to reduce the threshold number 

of employees required by this section from two hundred fifty (250) employees 

to a lower number of employees, this section shall remain consistent with 
those regulations as amended. Effective for reports due for the quarter 
beginning July 1, 2000, and thereafter, any employer, person or organization 
subject to this subdivision (c)(3) who fails to file on magnetic media as 
prescribed in this subdivision (c)(3) shall be assessed a penalty of fifty dollars 

($50.00) for each month, or portion of a month, the report is past due; 

however, the total penalty for each report shall not exceed five hundred 

dollars ($500). Penalties assessed pursuant to this subdivision (c)(3) shall 
cease to accrue as soon as the subject employer, person or organization 
complies with the requirements to report on magnetic media. 

(d) Forfeiture of Right to Do Business Upon Noncompliance. 

(1) An employer liable for premiums under this chapter who fails to make 
and file the employer’s returns and reports as required, or who fails to pay 
any premiums when due under the this chapter, shall forfeit the employer’s 
right to do business in this state until the employer complies with all the 
provisions of this chapter and until the employer enters into a bond with 
sureties, to be approved by the commissioner, in an amount not to exceed all 
contributions estimated to become due by the employer under this chapter 
for any three-month period, conditioned to comply with this chapter and to 
pay all premiums legally due or to become due by the employer, and the 
commissioner may proceed by injunction to prevent the continuance of the 
business upon the failure by the employer, by applying to a court of 
competent jurisdiction for an injunction and any temporary injunction 
enjoining the continuance of the business may be granted after reasonable 
notice not less than ten (10) days by any judge or chancellor now authorized 
by law to grant injunctions. 

(2) This subsection (d) is to be deemed as cumulative and in addition to 
any other provisions of this chapter relating to the collection of premiums by 
the commissioner. 

(e) Priorities Under Legal Dissolution or Distributions. In the event of 
any distribution of an employer’s assets pursuant to an order of any court 
under the laws of this state, including any receivership, assignment for benefit 
of creditors, adjudicated insolvency, composition, or similar proceeding, premi- 
ums then or thereafter due shall have the same priority as now provided by the 
state for the payment of debts and taxes due it. In the event of an employer’s 
adjudication in bankruptcy, judicially confirmed extension proposal, or compo- 
sition, under the federal Bankruptcy Act of 1898 [repealed], premiums then or 
thereafter due shall be entitled to the priority as is provided in § 64(a) of that 
act (11 U.S.C. § 104(a) [repealed]). 

(f) Adjustment or Refund. 

(1) If, not later than three (3) years after the date of payment of any 
premium or interest on the premium, an employer who has paid the 
premium or interest on the premium makes application for an adjustment of 
the premium in connection with subsequent premium payments, or for a 
refund of the premiums because the adjustment cannot be made, and the 


50-7-404 EMPLOYER AND EMPLOYEE 730 


commissioner determines that the premiums or interest, or any portion of 
the premiums or interest, was erroneously collected, the commissioner shall 
allow the employer to make an adjustment, without interest, in connection 
with subsequent premium payments by the employer, or if the adjustment 
cannot be made, the commissioner shall refund the amount, without 
interest, from the fund; provided, that when an employer has erroneously 
paid to this state premiums or interest that should have been paid as 
contributions or interest under the unemployment compensation law of 
some other state, or of the United States, the commissioner may refund to 
the employer the amount of the premium or interest erroneously paid 
without interest, and without regard to any period of limitation, upon 
satisfactory proof to the commissioner that the contributions have been paid 
to the other state, or to the United States; and provided, further, that in no 
case shall an adjustment or refund be made with respect to premiums paid 
on wages that have been included in the determination of an eligible 
claimant for benefits, unless and until it is shown to the satisfaction of the 
commissioner that the determination was due entirely to the fault or 
mistake of the department. For like cause, and within the same period, 
adjustment or refund may be made on the commissioner’s own initiative. 
Any refund of the interest erroneously paid, which was paid into the 
unemployment compensation special administrative fund provided for in 
this chapter, shall be refunded from the fund. When an adjustment or refund 
to any employer has been approved, the experience rating record provided 
for in § 50-7-403 shall be corrected, but no premium rate assigned to an 
employer shall be changed as a result of the adjustment or refund unless the 
application for the refund has been filed on or before the final day of 
February immediately preceding the premium rate year. Nothing in this 
subsection (f) shall be construed to deny any refund required under 
§ 50-7-207(c)(1). 

(2) Employers lawfully electing to make payments in lieu of premiums 
shall be entitled to refunds, if: 

(A) The commissioner finds that the payment in lieu of premiums was 
made in error; 

(B) Ifthe claim for refund is based on benefits originally paid that were 
subsequently determined to be improperly paid and the claimant has 
repaid the commissioner for the benefits; and 

(C) The claim for refund has been filed with the commissioner within 
three (3) years from the date the payment in lieu of premiums was 
originally made. 

(g) Collection of Premiums on Public Contracts. 

(1) Any person, firm or corporation entering into a formal contract with 
the state or any county, municipality or political subdivision, or any public 
board, department, commission or institution that is a part thereof for 
construction or maintenance of public buildings, works or projects in which 
the total contract sum shall equal or exceed one hundred thousand dollars 
($100,000) and the time of performance is more than six (6) months, shall 
notify the department in writing of the name of all subcontractors who will 
furnish or who are furnishing labor in performance of the contract and whose 
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subcontracts are in the amount of ten thousand dollars ($10,000) or more, 

the notice to be given not less than thirty (30) days prior to paying the 

subcontractor the final five percent (5%) of the subcontract; and the 
contractor shall retain the final five percent (5%) for thirty (30) days 

following the notice or until there is compliance with subdivision (g)(2). 

(2) The department may, within thirty (30) days following the filing of 
notice pursuant to subdivision (g)(1), notify the contractor of premiums and 
interest required or believed to be required under this chapter and owed by 
the subcontractor by reason of performance of the subcontract or any part of 
the contract, and the contractor shall then, within the limits provided for in 
subdivision (g)(1), which is five percent (5%) of the subcontract amount, 
retain the amount claimed to be due by the subcontractor or require that the 
subcontractor furnish bond for the amount to the department or make such 
other arrangement for satisfaction of the obligation of the subcontractor as 
are satisfactory to and protect the rights of the department. 

(3) If the contractor fails to give notice as provided in this subsection (g), 
the contractor will be primarily liable for the obligations of the subcontractor 
that are described in subdivisions (g)(1) and (2), limited to five percent (5%) 
of the subcontract amount, and the obligation shall continue for a period of 
ninety (90) days from the date upon which a request is subsequently filed 
with the department by the contractor for final determination of the 
obligation of any subcontractor, or for one (1) year from the date upon which 
the final payment is received by the contractor from the state, county, 
municipality, political subdivision or any public board, department, commis- 
sion or institution that is a part thereof, if notice of the claim is presented by 
the department within that time to the contractor. 

(4) The contractor will not be liable for obligations of the subcontractor 
unless notice is given by the department as provided in either subdivision 
(g)(2) or (g)(3). 

(h) Redeterminations. A person may file an application for review and 
redetermination by the department of certain determinations made by the 
department under this part only in accordance with the following: 

(1) Anonprofit organization or person other than a nonprofit organization 
may file an application for review and redetermination by the department of: 

(A) Any determination made by the department concerning the status 
of a nonprofit organization as an employer and of which the organization 
is sent written notice pursuant to § 50-7-403(h)(1)(E); 

(B) Any determination made by the department concerning the status 
of any person other than a nonprofit organization as an employer and of 
which the person is sent written notice; 

(C) Any bill rendered by the department under subdivision (g)(2) with 
respect to payments in lieu of premiums due from a nonprofit organization 
and of which the organization is sent written notice pursuant to subdivi- 
sion (g)(2); 

(D) Any determination and assessment of premiums and damages, if 
any, made by the department under subsection (c) with respect to an 
employing unit and of which the employing unit is sent written notice 
pursuant to subsection (c); or 
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(E) Any determination made by the department concerning a premium 
rate assigned to an employer pursuant to this chapter and of which the 
employer is sent written notice; 

(2) An application for review and redetermination shall be in writing and 
shall state the reason or reasons that the employer submits justifies a 
change in the initial determination, bill or assessment; 

(3) An application for review and redetermination must be filed with the 
department within thirty (30) calendar days after the date of mailing of 
written notice of the initial determination, bill or assessment, to the last 
known address of the person or not less than thirty (30) calendar days after 
the date the written notice is given to the person, whichever first occurs. In 
the absence of timely filing of the application, any determination, bill or 
assessment described in subdivision (h)(1) shall be final and conclusive on 
that person; and 

(4)(A) In the case of an application for review and redetermination timely 

and properly filed with the department in accordance with this subsection 

(h), the department shall review and reconsider the determination, the 

amount due specified in the bill or the assessment, shall issue a redeter- 

mination, and shall notify the person in writing within ninety (90) 

calendar days after the application for review and redetermination was so 

filed with the department. The redetermination shall become a final order 
of the commissioner and not subject to further review, unless an appeal is 

filed to the appeals tribunal pursuant to § 50-7-304 within twenty (20) 

calendar days after the date the written notification of the redetermina- 

tion is given or mailed to the last known address of the interested party; 

(B) Any premium, payment in lieu of premiums, deficiencies in premi- 
ums, or deficiencies in payments in lieu of premiums found to be due by 
the department in the redetermination shall be assessed and paid to- 
gether with interest, penalty and assessed damages, if any, within fifteen 
(15) calendar days after the date of mailing of written notice of the 
redetermination and assessment and demand for payment of the assess- 
ment by the department to the last known address of the person, or not 
later than fifteen (15) calendar days after the date the written notice is 
given to the person, whichever occurs first. 

(i) Discharge of Liens. 

(1) If the commissioner is not joined as a party, a judgment in any civil 
action or suit, or a judicial sale pursuant to the judgment with respect to 
property on which the department has or claims a lien under this title: 

(A) Shall be made subject to and without disturbing the lien of the 
department, if notice of the lien has been filed in the place provided by law 
for the filing at the time the action or suit is commenced; or 

(B) If a judicial sale of property pursuant to a judgment in any civil 
action or suit to which the department is not a party discharges a lien of 
the department arising under this title, the department may claim, with 
the same priority as its lien had against the property sold, the proceeds, 
exclusive of costs, of the sale at any time before the distribution of the 
proceeds is ordered. 

(2)(A) Notwithstanding subdivision (i)(1), a sale of property on which the 

department has or claims a lien, or a title derived from enforcement of a 
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lien, under this title, made pursuant to an instrument creating a lien on 
the property, pursuant to a confession of judgment on the obligation 
secured by such an instrument, or pursuant to a nonjudicial sale under a 
statutory lien on the property shall, except as otherwise provided, be made 
subject to and without disturbing the lien or title, if notice of the lien was 
filed or the title recorded in the place provided by law for the filing or 
recording more than thirty (30) days before the sale and the department is 
not given notice of the sale in the manner prescribed in subdivision 
(i)(2)(B). 

(B) Special Rules. (i) Notice of Sale. Notice of sale to which subdi- 

vision (i)(2)(A) applies shall be given, in accordance with regulations 

prescribed by the commissioner, in writing, by registered or certified 
mail or by personal service, not less than twenty-five (25) days prior to 
the sale, to the commissioner or the commissioner’s delegate. 

(i) Consent to Sale. Notwithstanding the notice requirement of 
subdivision (i)(1), a sale described in subdivision (i)(2)(A) of the property 
shall discharge or divert the property of the lien or title of the 
department if the department consents to the sale of the property free of 
the lien or title. 

(iii) Sale of Perishable Goods. Notwithstanding the notice require- 
ment of this section, a sale described in subdivision (i)(2)(A) of the 
property liable to perish or become greatly reduced in price or value by 
keeping, or that cannot be kept without great expense, shall discharge 
or divert the property of the lien or title of the department if notice of the 
sale is given, in accordance with regulations prescribed by the commis- 
sioner, in writing, by registered or certified mail or by personal service, 
to the commissioner or the commissioner’s delegate before the sale. The 
proceeds, exclusive of costs, of the sale shall be held as a fund subject to 
the liens and claims of the department, in the same manner and with 
the same priority as the liens and claims had with respect to the 
property sold, for not less than thirty (30) days after the date of the sale. 

(3) Right to Redeem. 

(A) In the case of real property to which subdivision (i)(2)(A) applies, to 
satisfy a lien prior to that of the department, the commissioner or the 
commissioner’s delegate may redeem the property within the period 
allowable for redemption under law. 

(B) Amount to be Paid. In any case in which the department redeems 
real property pursuant to § 50-7-304(c)(1), the amount to be paid for the 
property shall be the amount paid by the purchaser, plus six percent (6%) 
interest per annum. 

(C) Certificate of Redemption. (i) In General. In any case in which 

real property is redeemed by the department pursuant to subdivision 

(i)(3), the commissioner or the commissioner’s delegate shall execute a 

certificate of redemption therefor. 

(ii) Filing. The commissioner or the commissioner’s delegate shall, 
without delay, cause the certificate to be duly recorded in the proper 
registry of deeds. 

(iii) Effect. A certificate of redemption executed by the commissioner 
or the commissioner’s delegate shall constitute prima facie evidence of 
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the regularity of the redemption and shall, when recorded, transfer to 

the department all the rights, title and interest in and to the property 

acquired by the person from whom the department redeems the prop- 
erty by virtue of the sale of the property. 

(j) Revocation of Charter or Authority to Conduct Business for 
Nonpayment. 

(1) The commissioner is empowered to certify to the secretary of state the 
name of any corporation or limited liability company permitted to conduct 
business in the state that meets the definition of employer or employing unit 
for the purposes of this chapter, and that fails or refuses to file any quarterly 
report or to pay any fees, premiums, penalties or interest required in this 
chapter; however, no certification shall be issued until the report, fees, 
premiums, penalties or interest has remained delinquent for a period of 
ninety (90) days. 

(2) At the time of the certification to the secretary of state, the commis- 
sioner shall give notice to the corporation or limited liability company of the 
action taken. Then, in the case of a corporation, the charter of the corpora- 
tion or its domestication in the state shall stand as automatically revoked 
and the secretary of state shall note the revocation in its records. In the case 
of a limited lability company, the secretary of state shall administratively 
dissolve the limited liability company and shall note the dissolution in its 
records. 

(3)(A) In the case of a corporation, at any time after the date of the 
revocation, the charter may be reinstated upon the filing of all reports and 
the payment of all fees, premiums, penalties and interest due the state; 
and in the case of a limited liability company, the certificate of dissolution 
may be cancelled upon the filing of all reports and the payment of all fees, 
premiums, penalties and interest due the state; provided, that the title has 
not been taken by another corporation or limited liability company, and 
that proof is furnished sufficient to the commissioner that no third party 
will be injured by the reinstatement or cancellation, unless proof has been 
furnished sufficient to the secretary of state upon requesting the reinstate- 
ment or cancellation. 

(B) A corporation whose charter has been revoked or a limited liability 
company that has been administratively dissolved pursuant to subdivi- 
sions (j)(1) and (2) may apply to the secretary of state for reinstatement or 
cancellation by presenting a certificate from the commissioner certifying 
that the corporation or limited liability company has satisfied the require- 
ments set forth in subdivision (j)(3)(A). 

(k) A client of a staff leasing company shall be jointly and severally liable 
with the staff leasing company for state unemployment premiums, unless the 
client is relieved of the joint and several liability as provided under § 62-43- 
113(b)(2)(B) [repealed] of the Tennessee Employee Leasing Act. 


History. § 18; impl. am. Acts 1980, ch. 534, § 1; Acts 

Acts 1947, ch. 29, § 14; C. Supp. 1950, 1980, ch. 641, §§ 5-7; 1981, ch. 249, §§ 4, 5; 
§ 6901.14 (Williams, § 6901.38); Acts 1953, ch. 1982, ch. 820, § 15; T.C.A. (orig. ed.), § 50- 
244, § 6; 1961, ch. 70, § 5; 1967, ch. 208, § 5; 1329; Acts 1983, ch. 439, §§ 9-11; 1984, ch. 786, 
1971, ch. 204, § 9; 1978, ch. 1380, § 9; 1975, ch. §§ 2-4; 1985, ch. 105, § 15; 1985, ch. 317, 8§ 6, 
190, § 9; 1977, ch. 330, § 26; 1978, ch. 744, 11; 1985, ch. 318, §§ 58-64; 1989, ch. 333, 
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§§ 6-8; 1998, ch. 169, § 2; 1995, ch. 5038, §§ 6, 
7; 1996, ch. 837, § 1; 1997, ch. 82, § 1; 1999, ch. 
45, §§ 3-6; 1999, ch. 520, § 41; 2001, ch. 82, 
§ 3; 2004, ch. 510, § 4; 2004, ch. 699, §§ 4-6; 
2006, ch. 623, § 5; 2012, ch. 565, §§ 1-3; 2012, 
ch. 824, § 3. 


Compiler’s Notes. 

The federal Bankruptcy Act of 1898, referred 
to in this section, was repealed effective Octo- 
ber 1, 1979. Pub. L. No. 95-598, Title IV, 
§ 401(a), 92 Stat. 2682. The federal law on 
priorities is now codified in 11 U.S.C. § 507. 

Section 62-43-113 and the Tennessee Em- 
ployee Leasing Act, referred to in (k), were 
repealed by Acts 2012, ch. 1081, § 1. For pres- 
ent comparable provisions, see § 62-43-109. 
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Cross-References. 

Certified mail in lieu of registered mail, § 1- 
3-111. 

Perjury, title 39, ch. 16, part 7. 


Section to Section References. 

This section is referred to in §§ 50-7-207, 
50-7-304, 50-7-403, 50-7-501, 50-7-503, 50-7- 
‘ale, 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Unemployment Compensation, § 4. 


Law Reviews. 

Unemployment Compensation — Waiver and 
Recoupment of Overpayments (Linda K. Dick- 
ert), 7 Mem. St. U.L. Rev. 683 (1977). 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Liability for Tax. 

. Waiver or Commutation of Rights. 
. Additional Remedies. 


m Powe 


. Purpose. 

This section, together with the procedures 
under §§ 67-2303 through 67-2312 (then 
§§ 67-1-901 — 67-1-910, but later repealed or 
deleted as obsolete), provide plaintiffs an ad- 
equate, speedy, and efficient method for deter- 
mining whether the state’s unemployment tax 
has been assessed in violation of their constitu- 
tional rights. Independent Baptist Church v. 
Tennessee, 468 F. Supp. 71, 1978 U.S. Dist. 
LEXIS 14258 (E.D. Tenn. 1978). 


2. Liability for Tax. 

Principal and surety on statutory perfor- 
mance and payment bond of general contractor 
in connection with public contract were not 
liable on bond for unemployment compensation 
taxes incurred by subcontractor. Scott v. Trav- 


Collateral References. 
Repayment of unemployment compensation 
benefits erroneously paid. 90 A.L.R.3d 987. 


elers Indem. Co., 215 Tenn. 173, 384 S.W.2d 38, 
1964 Tenn. LEXIS 549 (1964). 


3. Waiver or Commutation of Rights. 

Provision in master contract that effective 
date of contract would be when strike termi- 
nated at all plants did not amount to an invalid 
agreement to waive unemployment benefits as 
applied to employees of automobile glass plant 
where employer was a large manufacturing 
concern with plants located throughout the 
county with operations so complex and inte- 
grated that glass plant could not be considered 
a separate factory. Ford Motor Co. v. Burson, 
225 Tenn. 486, 470 S.W.2d 941, 1971 Tenn. 
LEXIS 351 (1971). 


4, Additional Remedies. 

Section 12-4-208 is cumulative and in addi- 
tion to the rights under this section and gives to 
the department a remedy if the department 
elects not to proceed against the employer. 
Griggs v. Peerless Ins. Co., 528 S.W.2d 182, 
1975 Tenn. LEXIS 621 (Tenn. 1975). 


50-7-405. Period, election and termination of employer’s coverage. 


(a) Any employing unit that is or becomes an employer subject to this 
chapter within any calendar year shall be subject to this chapter during the 


whole of the calendar year. 


(b)(1)(A) Except as otherwise provided in this section, an employing unit 
other than one covered under § 50-7-205(5) shall cease to be an employer 
subject to this chapter only as of January 1 of any calendar year only if it 
files with the administrator, prior to April 1 of the year, a written 
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application for termination of coverage, and the administrator finds that 
there were no twenty (20) different days, each day being in a different 
week within the preceding calendar year, within which the employing unit 
employed one (1) or more individuals in employment subject to this 
chapter, and that there was no calendar quarter in either the current or 
preceding calendar year during which the employing unit paid one 
thousand five hundred dollars ($1,500) or more in wages for service in 
employment, or if an agricultural employer, the administrator finds there 
were no twenty (20) different days, each day being in a different week 
within the preceding calendar year, within which the employing unit 
employed ten (10) or more individuals in employment subject to this 
chapter, and that there were no calendar quarters in either the current or 
preceding calendar year during which the employing unit paid twenty 
thousand dollars ($20,000) or more in wages for service in employment, or, 
if a domestic employer, the administrator finds there were no calendar 
quarters in either the current or preceding calendar year during which the 
employing unit paid one thousand dollars ($1,000) or more in cash wages 
for service in employment. During any calendar year, if the administrator 
deems advisable, the administrator, on the administrator’s own motion, 
may file an application for termination of coverage on behalf of any 
employer who, during any preceding year, was liable for premiums under 
the terms of this chapter but who: 

(i) Has removed from the state; 

(ii) Has discontinued the business conducted by the employer at the 
time the employer became liable under the terms of this chapter; 

(iii) Has been adjudged bankrupt or insolvent; 

(iv) Has not, if other than an agricultural or domestic employer, in the 
preceding or current calendar year for some portion of a day in each of 
twenty (20) different weeks, whether or not the weeks were consecutive, 
had in employment one (1) or more individuals, regardless of whether 
the same individuals were employed in each day, and that there was no 
calendar quarter in either the current or preceding calendar year during 
which the employing unit paid one thousand five hundred dollars 
($1,500) or more in wages for service in employment; 

(v) Has not, if an agricultural employer, in the preceding or current 
calendar year for some portion of a day in each of twenty (20) different 
weeks, whether or not the weeks were consecutive, had in employment 
ten (10) or more individuals, regardless of whether the same individuals 
were employed in each day, and there were no calendar quarters in 
either the current or preceding calendar year during which the employ- 
ing unit paid twenty thousand dollars ($20,000) or more in wages for 
service in employment; or 

(vi) If a domestic employer, has no calendar quarters in either the 
current or preceding calendar year during which the employing unit 
paid one thousand dollars ($1,000) or more in cash wages for service in 
employment. 

(B) The application for termination of coverage filed by the administra- 
tor on the administrator’s own motion shall be acted upon in the same 
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manner as though the application had been filed by the employer. 

(2)(A) Except as otherwise provided in this section, an employing unit 

that became an employer through the application of § 50-7-205(5) shall 

cease to be an employer subject to this chapter only as of January 1 of any 
calendar year only if it files with the administrator, prior to April 1 of such 
year, a written application for termination of coverage, and the adminis- 
trator finds that there were no twenty (20) different days, each day being 
in a different week within the preceding calendar year, within which the 
employing unit employed four (4) or more individuals in employment 
subject to this chapter. During any calendar year, if the administrator 
deems advisable, the administrator on the administrator’s own motion, 
may file an application for termination of coverage on behalf of any 
employer who, during any preceding year, was liable for contributions or 
reimbursement of benefits paid and charged to the employer’s account 
under the terms of this chapter, but who has: 
(i) Removed from the state; 
(ii) Discontinued the business conducted by the employer at the time 
the employer became liable under the terms of this chapter; 
(iii) Been adjudged bankrupt or insolvent; or 
(iv) Not for some portion of a day in each of twenty (20) different 
weeks, whether or not the weeks were consecutive, had in employment 
four (4) or more individuals, regardless of whether the same individuals 
were employed in each day. 

(B) The application for termination of coverage filed by the administra- 
tor on the administrator’s own motion shall be acted upon in the same 
manner as though the application had been filed by the employer. 

(c) Any employing unit that is, or becomes, an employer only by virtue of 
§ 50-7-205(3) shall, in addition to the foregoing requirements of this section, 
cease to become an employer subject to this chapter only as of January 1 of any 
calendar year, only if the administrator finds, in addition to the findings 
prescribed by this section, that within the preceding calendar year no services 
in employment were performed for the employer with respect to which the 
employer was liable for any federal tax against which credit may be taken for 
contributions required to be paid to a state unemployment compensation fund. 
(d)(1) An employing unit, not otherwise subject to this chapter, that files 
with the administrator its written election to become an employer subject to 
this chapter for not less than two (2) calendar years, shall, with the written 
approval of the election by the administrator, become an employer subject to 
this chapter to the same extent as all other employers, as of the date stated 
in the approval, and shall cease to be subject to this chapter as of January 1 
of any calendar year, subsequent to the two (2) calendar years, only if it files 
with the administrator, prior to April 1 of that year, a written notice to that 
effect, except as otherwise provided by this section. 

(2) Any employing unit, for which services that do not constitute employ- 
ment, as defined in this chapter, are performed, may file with the adminis- 
trator a written election that all the services performed by individuals in its 
employ in one (1) or more distinct establishments or places of business shall 
be deemed to constitute employment for all the purposes of this chapter for 
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not less than two (2) calendar years. Upon the written approval of the 
election by the administrator, the services shall be deemed to constitute 
employment subject to this chapter from and after the date stated in the 
approval. The services shall cease to be deemed employment subject to this 
chapter as of January 1 of any calendar year subsequent to the two (2) 
calendar years, only if the employing unit files with the administrator, prior 
to April 1 of that year, a written notice to that effect, except as otherwise 
provided by this section. 
(3) Elective coverage by political subdivisions: 

(A) Any political subdivision of this state may elect to cover, under this 
chapter, service performed by employees in all of the hospitals and 
institutions of higher education, as defined in § 50-7-207(f)(6) and (7), 
operated by the political subdivision. Election is to be made by filing with 
the administrator a notice of the election at least thirty (30) days prior to 
the effective date of the election. The election may exclude any services 
described in § 50-7-207(c)(5). Any political subdivision electing coverage 
under this subdivision (d)(3) shall make payments in lieu of premiums 
with respect to benefits attributable to the employment as provided with 
respect to nonprofit organizations in § 50-7-403(h); 

(B) Section 50-7-207(c)(9) with respect to benefit rights based on service 
for state and nonprofit institutions of higher education shall be applicable 
also to service covered by an election under this section; 

(C) The amounts required to be paid in lieu of premiums by any political 
subdivision under this section shall be billed and payment made as 
provided in § 50-7-403(h) with respect to similar payments by nonprofit 
organizations; and 

(D) An election under this section may be terminated by filing with the 
administrator written notice not later than thirty (30) days preceding the 
last day of the calendar year in which the termination is to be effective. 
The termination becomes effective as of the first day of the next ensuing 
calendar year with respect to services performed after that date. 


History. Law Reviews. 

Acts 1947, ch. 29, § 8; 1949, ch. 226, § 6; C. Unemployment Compensation — Availability 
Supp. 1950, § 6901.8 (Williams, § 6901.32); for Work — Labor Market as to Home Workers, 
Acts 1951, ch. 139, § 9; 1955, ch. 21, § 2;1955, 4 Vand. L. Rev. 206 (1951). 
ch. 115, § 12; 1971, ch. 204, §§ 10, 11; 1980, ch. 

641, § 8; T.C.A. (orig. ed.), § 50-1330; Acts 
1985, ch. 318, §§ 65-68. 


Section to Section References. 
This section is referred to in §§ 50-7-205, 
50-7-207, 50-7-213. 


50-7-406. Rating system for reorganized businesses. 


The division of employment security shall attempt to develop a system of 
rating employers that will ensure that an employer who goes out of business 
and reorganizes as a new business with substantially the same owners shall 
not be rated as a new employer, but the business shall retain the same rating 
it maintained under the old business. 
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History. 
Acts 1983, ch. 439, § 15; 1999, ch. 520, § 41. 


50-7-407. Continuous part-time employment — “Reimbursing em- 
ployer” defined. 


(a) Notwithstanding any other provision of this chapter to the contrary, if a 
claimant employed by a reimbursing employer on a continuous part-time basis 
continues to be employed by the reimbursing employer while separated from 
other employment and is eligible for benefits, any benefits paid will not be 
considered attributable to the service with the reimbursing employer. 

(b) For the purposes of this section, “reimbursing employer” means an 
eligible employer who elects to reimburse the state for benefits paid in lieu of 
premiums, as provided by the Federal Unemployment Tax Act, compiled in 26 
U.S.C. § 3301 et. seq., or this chapter. 


History. 
Acts 2013, ch. 166, § 1. 


50-7-408 — 50-7-450. [Reserved.] 


50-7-451. Job skills program — Job skills fee — Job skills fund — 
Grants — Reports to general assembly. 


(a1) The Tennessee job skills program is created in the department of 
economic and community development as a workforce development incentive 
program to enhance employment opportunities and to meet the needs of 
existing and new industries in this state. 

(2) The program shall give priority to the creation and retention of high 
wage jobs and focus on employers in industries that promote high-skill, 
high-wage jobs in high-technology areas, emerging occupations or skilled 
manufacturing jobs. 

(3) At least seventy percent (70%) of the Tennessee job skills funds, as 
provided in subsection (b), that are spent on Tennessee job skills grants shall 
be used for assisting existing employers. 

(b)(1) The Tennessee job skills fund is established as a separate account in 
the general fund. 

(2) The Tennessee job skills fund is composed of: 

(A) Money transferred into the Tennessee job skills fund from Tennes- 
see job skills fees collected for calendar quarters occurring through 
December 31, 2001; 

(B) Gifts, grants, and other donations received by the department of 
economic and community development for the Tennessee job skills fund; 
and 

(C) Funds appropriated by the general assembly for the Tennessee job 
skills fund. 

(3) Money in the Tennessee job skills fund may be used by the department 
of economic and community development for program administration, mar- 
keting expenses, and program evaluation; however, the expenses shall not 
exceed five percent (5%) of the total amount appropriated for the program in 
any fiscal year. 
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(4A) Amounts remaining in the Tennessee job skills fund at the end of 

each fiscal year shall not revert to the general fund. 

(B) Moneys in the Tennessee job skills fund shall be invested by the 
state treasurer pursuant to title 9, chapter 4, part 6, for the sole benefit of 
the Tennessee job skills fund, and interest accruing on investments and 
deposits of the fund shall be returned to the fund and remain part of the 
Tennessee job skills fund. 

(5) It is the intent of the general assembly that, to the extent practicable, 

money from the Tennessee jobs skills program shall be spent in all areas of 
the state. 
(c)(1) The general assembly shall annually, in the general appropriations 
act, appropriate the amount to be available in that fiscal year for Tennessee 
job skills grants. It is the legislative intent that new commitments for 
Tennessee job skills grants made by the commissioner of economic and 
community development from the Tennessee job skills fund program shall 
not exceed appropriations made for such purposes. It is further the legisla- 
tive intent that in each fiscal year the Tennessee job skills program be 
managed so that actual expenditures and obligations to be recognized at the 
end of the fiscal year shall not exceed any available reserves and appropria- 
tions of the programs. 

(2) The commissioner of economic and community development shall 
annually report to the finance, ways and means committees of the house of 
representatives and the senate and the consumer and human resources 
committee of the house of representatives, the commerce and labor commit- 
tee of the senate and the office of legislative budget analysis on the status of 
the Tennessee job skills appropriation. The report shall incorporate the 
information required to be filed by each employer who receives a Tennessee 
job skills grant pursuant to subsection (d), as well as including information 
concerning the amount of each grant authorized and each commitment 
accepted since the previous report and the name of the employer receiving 
the benefit of the grant or commitment, the total outstanding grants and 
commitments and the total unobligated appropriation. 

(3) The following employers may apply for a Tennessee job skills grant 
from the Tennessee job skills fund: 

(A) One (1) or more employers to secure training for demand occupa- 
tions, emerging occupations, or manufacturing occupations; 

(B) One (1) or more employers acting in partnership with an employer 
organization, labor organization, or community-based organization to 
secure training for demand occupations, emerging occupations, or manu- 
facturing occupations; and 

(C) One (1) or more employers acting in partnership with a consortium 
composed of more than one (1) provider to secure training for demand 
occupations, emerging occupations, or manufacturing occupations. 

(4) All Tennessee job skills grant applications must contain the following: 

(A) The number and kinds of jobs available; 

(B) The skills and competencies required for the identified jobs; 

(C) The starting wages to be paid to trainees on successful completion 
of the project; 
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(D) The goals, objectives, and outcome measurements for the project; 

(EK) The proposed curriculum for the project; 

(F) The projected cost per person enrolled, trained, hired and retained 
in employment; and 

(G) Any other information deemed necessary by the department of 
economic and community development. 

(5) Tennessee job skills grants from the Tennessee job skills fund shall be 
awarded only to employers who certify that: 

(A) Ajob or job opening exists or will exist at the end of the project for 
which the Tennessee job skills grant is sought; 

(B) Job openings will be filled by participants in the project; and 

(C) The starting wage for a new job created through the project will be 
equal to or greater than the prevailing starting wage for that occupation 
in the local labor market area. 

(d) Each employer who receives a Tennessee job skills grant pursuant to this 
section shall file a final report with the department of economic and commu- 
nity development at the conclusion of the Tennessee job skills grant period that 
contains the following information: 

(1) The number of participants in the project who are employed at the 
conclusion of the project; 

(2) The number of participants in the project who are not employed at the 
end of the project; 

(3) The starting wage of each participant employed; and 

(4) Any other information required by the department of economic and 
community development. 

(e) The department of economic and community development shall adopt 
rules and regulations in accordance with the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5, to implement this section. Prior to the 
formal submission of rules and regulations in accordance with the Uniform 
Administrative Procedures Act, the department of economic and community 
development shall submit draft rules and regulations to the finance, ways and 
means committee of the senate and the finance, ways and means committee of 
the house of representatives. The committees shall comment on the rules and 
regulations within sixty (60) days. 

(f) The department of economic and community development shall report 
annually to the finance, ways and means committee of the senate and the 
finance, ways and means committee of the house of representatives on the 
Tennessee jobs skills program. On February 1, 2002, and every year thereafter, 
the comptroller of the treasury shall report to the finance, ways and means 
committee of the senate and the finance, ways and means committee of the 
house of representatives on the utilization of the funds. 

(g) As used in this section, unless the context otherwise requires: 

(1) “Demand occupation” means an occupation in which, as a result of 
business development, there is or will be positive job growth to job replace- 
ment ratios within the next twelve (12) to twenty-four (24) months, accord- 
ing to the best available sources of state and local labor market information; 

(2) “Emerging occupation” means an occupation that arises from forces 
related to technological changes in the workplace and the work of which 
cannot be performed by workers from other occupations without customized 
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education or training; and 

(3) “Existing employer,” when used in reference to an employer’s eligibil- 
ity for a Tennessee job skills grant, as described in this section, means an 
employer that has been liable to pay unemployment insurance premiums 


under this chapter for more than one (1) year. 


History. Compiler’s Notes. 


Acts 1998, ch. 1110, § 4; 1999, ch. 520, § 41; 
2001, ch. 379, § 4; 2001, ch. 403, § 1; 2006, ch. 
623, § 6; 2006, ch. 1015, § 1; 2009, ch. 550, 


For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 


§§ 13, 14; 2010, ch. 1030, § 13; 2011, ch. 410, 
§ 7(a)-(c); 2013, ch. 236, § 16. 


the same subject, please refer to Acts 2011, ch. 
410. 


50-7-452. Including with employer’s annual premium rate notice a 
statement of benefits charged to employer’s experience 
rating account. 


By January 1, 2013, at the request of the employer, the department shall 
begin including with an employer’s annual premium rate notice the statement 
of benefits charged to the employer’s experience rating account that affected 
that annual premium rate. The department shall include on the annual 
premium rate notice how an employer may opt in to having that additional 


information included with the notice. 


History. 
Acts 2012, ch. 904, § 2. 


Compiler’s Notes. 

Acts 2012, ch. 904, § 3, provided that the 
commissioner is authorized to develop a pro- 
gram to check county jails for inmates who may 
be receiving unemployment benefits in viola- 
tion of § 50-7-302(a)(4). The commissioner 


shall confer with local sheriffs to determine 
which system would work best for the depart- 
ment and the local sheriffs. The commissioner 
shall report to the commerce, labor and agricul- 
ture committee of the senate and the consumer 
and employee affairs committee of the house of 
representatives by July 1, 2012, regarding the 
status of such program. 


PART 5 
FUNDS 


50-7-501. Unemployment compensation fund. 


(a) Establishment and Control. 


(1) There is established as a special fund, within the state treasury, an 
unemployment compensation fund, which shall be administered by the 
administrator of the division of employment security exclusively for the 
purposes of this chapter. This fund shall consist of all: 

(A) Premiums collected under this chapter; 
(B) Interest earned upon any money in the fund; 
(C) Property or securities acquired in lieu of premiums or other liabili- 


ties to the fund; 


(D) Earnings of the property or securities; 

(EK) Money recovered on losses sustained by the fund; 

(F) Money credited to this state’s account in the unemployment trust 
fund pursuant to § 903 of the Social Security Act, codified in 42 U.S.C. 


§ 1108; 
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(G) Money received from employers who elect to make reimbursement 
of benefits paid and chargeable to them in lieu of paying premiums as 
provided in § 50-7-403(h) and (i); 

(H) Money received from the federal government pursuant to § 204 of 
the Federal-State Extended Unemployment Compensation Act of 1970; 
and 

(I) Fees, penalties, or interest collected in accordance with the federal 
Treasury Offset Program described in § 6402 of the Internal Revenue 
Code, codified in 26 U.S.C. § 6402, and 31 CFR part 285, 42 U.S.C. 
§ 503(a), and § 50-7-715. 

(2) All money in the fund shall be commingled and undivided. 

(b) Accounts and Deposits. 

(1) The state treasurer shall be the ex officio treasurer and custodian of 
the fund. Within the accounting system of the state, the fund shall be divided 
into three (3) separate accounts: 

(A) A clearing account; 

(B) An unemployment trust fund account; and 

(C) A benefit account. 

(2) All money payable to the fund, upon receipt of the money, shall be 
immediately deposited into the state treasury to the credit of the clearing 
account. Refunds payable pursuant to § 50-7-404 may be paid from the 
clearing account upon warrants originating in the office of the administrator 
and approved by the commissioner or a duly designated agent and counter- 
signed by the state treasurer. 

(3) All other collected funds in the clearing account shall be immediately 
transferred to and deposited with the secretary of the treasury of the United 
States to the credit of the account of this state in the unemployment trust 
fund established and maintained pursuant to § 904 of the Social Security 
Act, codified in 42 U.S.C. § 1104. The benefit account shall consist of all 
moneys requisitioned from this state’s account in the unemployment trust 
fund. 

(c) Withdrawals. Money shall be requisitioned from the state’s account in 
the unemployment trust fund and shall be used exclusively for the payment of 
benefits, including extended benefits authorized by § 50-7-305; for refunds 
pursuant to § 50-7-404; and for the payment of fees authorized under the 
Treasury Offset Program described in § 6402 of the Internal Revenue Code, 
codified in 26 U.S.C. § 6402, and 31 CFR part 285, except that money credited 
to this state’s account pursuant to § 903 of the Social Security Act, codified in 
42 U.S.C. § 1103, by the Employment Security Administration Financing Act 
of 1954, shall be used for the purpose of paying benefits as provided in this 
section, and for any purposes for which an appropriation may be made, which 
general appropriations act shall specifically comply with all the requirements 
of § 903 of the Social Security Act, codified in 42 U.S.C. § 1108, by the 
Employment Security Administration Financing Act of 1954. The administra- 
tor shall, from time to time, requisition from the unemployment trust fund 
amounts, not exceeding the amounts standing to this state’s account in the 
fund, the administrator deems necessary for the payment of benefits for a 
reasonable future period, the limits of which shall be specified by the 
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administrator. Upon receipt of the moneys, the state treasurer shall deposit 
the moneys in the benefit account and all warrants for the payment of benefits 
shall be issued in the manner prescribed in this section and shall be payable by 
the state treasurer solely from the benefit account. Expenditures of the moneys 
in the benefit account and refunds from the clearing account shall not be 
subject to any law requiring specific appropriations or other formal release by 
state officers of money in their custody. All warrants for the payment of benefits 
and refunds shall originate in the office of the administrator and shall be 
approved by the commissioner or a duly designated agent and shall be 
countersigned by the state treasurer. Any balance of moneys requisitioned 
from the unemployment trust fund that remains unclaimed or unpaid in the 
benefit account after the expiration of the period for which the sums were 
requisitioned shall either be deducted from estimates for, and may be utilized 
for the payment of, benefits during succeeding periods, or, in the discretion of 
the administrator, shall be redeposited with the secretary of the treasury of the 
United States, to the credit of this state’s account in the unemployment trust 
fund, as provided in subsection (b). 

(d) Management of Funds upon Discontinuance of Unemployment 
Trust Fund. Subsections (a), (b) and (c), to the extent that they relate to the 
unemployment trust fund, shall be operative only so long as the unemploy- 
ment trust fund continues to exist and so long as the secretary of the treasury 
of the United States continues to maintain for this state a separate book 
account of all funds deposited in the fund by this state for benefit purposes, 
together with this state’s proportionate share of the earnings of the unemploy- 
ment trust fund, from which no other state is permitted to make withdrawals. 
If, and when, the unemployment trust fund ceases to exist, or the separate 
book account is no longer maintained, all moneys, properties or securities in 
the fund belonging to the unemployment compensation fund of this state shall 
be transferred to the state treasurer, who shall hold, invest, transfer, sell, 
deposit and release the moneys, properties or securities as the general 
assembly may direct in accordance with this chapter; provided, that the 
moneys shall be invested in the following readily marketable classes of 
securities, bonds or other interest-bearing obligations of the United States, or 
in such securities as the sinking fund of this state may now or hereafter be 
invested; and provided further, that investment shall at all times be so made 
that all the assets of the fund shall always be readily convertible into cash 
when needed for the payment of benefits. The state treasurer shall dispose of 
securities or other properties belonging to the unemployment compensation 
fund only under the direction of the commissioner. 


History. Pub. L. No. 91-373, Title II, § 204, can be found 


Acts 1947, ch. 29, § 9; C. Supp. 1950, 
§ 6901.9 (Williams, § 6901.33); Acts 1957, ch. 
146, §§ 10, 11; 1959, ch. 160, § 4; 1971, ch. 204, 
§§ 16, 17; T.C.A. (orig. ed.), § 50-1331; Acts 
1985, ch. 118, §§ 69, 70; 1985, ch. 318, §§ 69- 
TY;\20127'ch, 824, °§$-4)°5: 


Compiler’s Notes. 
Section 204 of the Federal-State Extended 
Unemployment Compensation Act of 1970, 


at 26 U.S.C. § 3304 note. 


Cross-References. 
Definitions, title 50, ch. 7, part 2. 
Premiums, title 50, ch. 7, part 4. 


Section to Section References. 

This part is referred to in § 4-3-1016. 

This section is referred to in §§ 50-7-204, 
50-7-403, 50-7-503, 50-7-507, 50-7-715. 
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Law Reviews. Sam Watridge, Donald F. Mason, Jr.), 23 No. 2 
A Primer on Unemployment Insurance Law Tenn. B.J. 11 (1987). 
for the General Practitioner (D. Bruce Shine, 


50-7-502. Unemployment compensation administration fund. 


(a)(1) There is created in the state treasury a special fund to be known as 

the unemployment compensation administration fund. 

(2) All moneys that are deposited or paid into this fund are appropriated 
and made available to the commissioner. 

(3) All moneys in this fund shall be expended solely for the purpose of 
defraying the cost of administration of this chapter, and no other purpose 
whatsoever. 

(4) The fund shall consist of all money appropriated and allotted by this 
state, and all moneys received from the United States, or any agencies of the 
United States, or from any other source, for that purpose. 

(5) All moneys in this fund shall be deposited, administered and dis- 
bursed in the same manner and under the same conditions and require- 
ments that are provided by law for other special funds in the state treasury. 

(6) Any balances in this fund shall not lapse at any time, but shall be 
continuously available to the commissioner for expenditure consistent with 
this chapter. 

(7) The moneys received from any agency of the United States, or any 
other state or agency, as compensation for services or facilities supplied to 
the agency or agencies shall be paid into this fund on the same basis as 
expenditures are made for the services or facilities from the fund or account. 
(b) All moneys received from the United States secretary of labor or the 

secretary's successors for the administration of this chapter shall be expended 
solely for the purposes and in the amounts found necessary by the United 
States secretary of labor or the secretary’ successors, for the proper and 
efficient administration of this chapter. 

(c) It is the policy of this state that any moneys received from the United 
States secretary of labor or the secretary’s predecessors or successors under 
the Social Security Act, Title III, compiled in 42 U.S.C. § 501 et seq., or any 
unencumbered balances in the unemployment compensation administration 
fund as of that date, or any moneys granted after that date to this state 
pursuant to the Wagner-Peyser Act, compiled in 29 U.S.C. § 49 et seq., or any 
moneys appropriated and allocated by this state or its political subdivisions, 
and matched by the moneys granted to this state pursuant to the Wagner- 
Peyser Act, which, because of any action or contingency, have been lost or have 
been expended for purposes other than, or in amounts in excess of, those found 
necessary by the United States secretary of labor or the secretary’s successors 
for the proper administration of the fund, shall be replaced by the state within 
a reasonable time to the unemployment compensation administration fund for 
expenditure as provided in subsection (a). 


History. T.C.A. (orig. ed.), § 50-1347; Acts 1985, ch. 118, 
Acts 1947, ch. 29, § 18; C. Supp. 1950, § 71; 1987, ch. 148, §§ 8-10; 1998, ch. 772, § 1; 
§ 6901.13 (Williams, § 6901.37); modified; 1999, ch. 520, § 41. 


50-7-503 


Code Commission Notes. Former subdivi- 
sion (a)(8), concerning Reed Act money with 
respect to federal fiscal years 1999, 2000 and 
2001, and allocated for the federal fiscal years 
2000, 2001 and 2002, being used solely for the 
administration of the unemployment insurance 
program, was deleted as obsolete by the code 
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Cross-References. 
Definition of unemployment compensation 
administration fund, § 50-7-212. 


Section to Section References. 
This section is referred to in §§ 50-7-204, 
50-7-503. 


commission in 2005. 


50-7-503. Unemployment compensation special administrative fund. 


(a)(1) There is created in the state treasury a fund to be known as the 
“unemployment compensation special administrative fund,” which shall 
consist of interest collected on delinquent payments pursuant to § 50-7- 
404(a) and, except as provided in § 50-7-501(a)(1)(1), all fines and penalties 
collected pursuant to this chapter, including the penalty rate payments 
collected under § 50-7-403(b)(2)(G)(i)(6), the civil money penalties collected 
under § 50-7-403(b)(2)(G)@i), and fees, penalties, or interest collected in 
accordance with the federal Treasury Offset Program described in § 6402 of 
the Internal Revenue Code, compiled in 26 U.S.C. § 6402, and 31 CFR part 
285, 42 U.S.C. § 503(a). 

(2) Annual estimates of expenditures and requirements from this fund 
shall be set forth in the budget document, and estimates approved by the 
general assembly shall be appropriated from this fund as a specific appro- 
priation item in each year’s general appropriations act. 

(3) Nosum sufficient appropriation shall be made from this fund that may 
add to estimates approved and appropriated by the general assembly, except 
for subdivisions (a)(1) and (2). 

(4) The moneys deposited with the fund may be used for the following 
purposes: 

(A) Replacements in the unemployment compensation administration 
fund as provided in § 50-7-502(c); 
(B) Refunds pursuant to § 50-7-404(f) of interest erroneously collected; 
and 
(C) Meeting necessary expenses for the administration of this chapter, 
including, but not limited to, automation expenses, as approved by the 
commissioner of finance and administration, the information systems 
council, and any other entity as required by law. 
(b)(1) Interest earned on this fund shall be credited to and augment this 
fund. 

(2) The balance of this fund and the balance of the unemployment 
compensation trust fund shall be considered for purposes of establishing the 
applicable premium table pursuant to § 50-7-403G). 


History. 

Acts 1947, ch. 29, § 13; C. Supp. 1950, 
§ 6901.13 (Williams, § 6901.37); Acts 1981, ch. 
249, §§ 6, 7; T.C.A. (orig. ed.), § 50-1348; Acts 
1984, ch. 786, § 5; 1985, ch. 294, §§ 1-6; 1989, 
ch. 545, §§ 1-3; 1997, ch. 431, §§ 1, 2; 1999, ch. 


520, § 41; 2005, ch. 357, § 10; 2012, ch. 824, 
§ 6. 


Section to Section References. 
This section is referred to in § 50-7-403. 
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50-7-504. Nonliability of state for benefits. 


(a) Benefits shall be deemed to be due and payable under this chapter only 
to the extent provided in this chapter and to the extent that moneys are 
available for the benefits to the credit of the unemployment compensation 
fund, and neither the state nor the commissioner shall be liable for any amount 
in excess of those sums. 

(b) However, for the purpose of continuing the payment of benefits provided 
by this chapter, the commissioner is authorized to secure an advance of funds 
from the federal government, pursuant to and subject to the terms of the Social 
Security Act, Title XII, compiled in 42 U.S.C. § 1321 et seq., and/or 26 U.S.C. 
§ 3302, or related acts when and if the commissioner deems the trust fund is 
insufficient to pay the benefits provided in this chapter for the ensuing six (6) 
months. 


History. Compiler’s Notes. 

Acts 1947, ch. 29, § 18; C. Supp. 1950, This section may be affected by § 9-1-116, 
§ 6901.18 (Williams, § 6901.42); Acts 1977, ch. concerning entitlement to funds, absent appro- 
330, § 29; T.C.A. (orig. ed.), § 50-1356. priation. 


50-7-505. Assessment for payment of interest — Interest paid on 
advancement fund. 


(a) In addition to all other premiums due under this chapter, if on any June 
1, the fund has utilized during the preceding eight-month period or it has been 
determined that during the next four-month period ending on September 30, 
the fund will utilize moneys advanced under 42 U.S.C. § 1321 and interest is 
or will be due on the moneys advanced, each employer, except any employer 
who has not had benefits charged against the employer’s account during the 
two-year period ending on the preceding December 31, and who has not had a 
negative balance in the employer’s account during the same two-year period, 
shall be assessed an amount that will be used exclusively for the payment of 
interest due on the advance. 

(b) The rate at which each such employer liable under subsection (a) will be 
assessed shall be determined by dividing the interest that will be due on the 
next September 30, by ninety-five percent (95%) of the total taxable wages paid 
during the preceding calendar year ending on December 31 by those employers 
liable under subsection (a). 

(c) In order to determine the assessment of each employer liable under 
subsection (a), multiply the rate as determined in subsection (b) by each such 
employer’s total taxable wages paid during the preceding calendar year ending 
on December 31. 

(d) Each employer liable under subsection (a) shall be notified of the amount 
due as a result of subsection (a) on or before June 30. The amount shall be 
considered delinquent if not paid on or before July 31. Amounts that are 
unpaid on the day following the date due and payable shall bear interest at the 
same rate as for regular premiums. 

(e) The amount of the assessment will not be included in the determination 
of an employer’s experience rating. 

(f) There is created in the state treasury a special fund, to be known as the 
interest paid on advancement fund (IPA fund). 
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(g) All moneys collected under this section shall be deposited into the IPA 
fund and are appropriated and made available exclusively to the commissioner 
of labor and workforce development for use in paying interest owed on 
advancements. 

(h) All remedies applicable to the collection of employer premiums are 
applicable to this section. 

(i) Any interest required to be paid on advances under the Social Security 
Act, Title XII, compiled in 42 U.S.C. § 1321 et seq., shall be paid in a timely 
manner and shall not be paid, directly or indirectly, by an equivalent reduction 
in unemployment premiums or otherwise, from amounts in the unemployment 
fund. 


History. 1984, ch. 786, § 6; 1985, ch. 118, § 72; 1985, ch. 
Acts 1983, ch. 439, § 13; 1984, ch. 701, § 5; 318, 8§ 72, 73; 1999, ch. 520, § 41. 


50-7-506. Unemployment trust fund — Report to general assembly. 


(a) The division of employment security shall annually develop and submit 
to the general assembly an unemployment trust fund balance report not later 
than February 1. 

(b) The report shall include the unemployment trust fund balance as 
credited to the state’s account with the United States department of treasury 
as of the preceding December 31. 

(c) The report shall also include the projected unemployment trust fund 
revenues and expenditures and trust fund balances for the eighteen-month 
period beginning January 1, and shall be prepared and documented in 
accordance with sound statistical methodology. The report will be accompanied 
by a written explanation of the methodology. 


History. general assembly members of publication of 
Acts 1983, ch. 439, § 16; 1999, ch.520,§ 41. report, § 3-1-114. 


Cross-References. 
Reporting requirement satisfied by notice to 


50-7-507. Investment and securing of funds — Interest. 


(a) All moneys in the state treasury in funds created by this chapter shall be 
invested and secured under title 9, chapter 4, parts 1-4 and 6-8; provided, that 
in the event of any conflict between this section and § 50-7-501(b), § 50-7- 
501(b) shall control. 

(b) The state treasurer shall periodically review the balances in the various 
funds created pursuant to this chapter and allocate the interest as is payable 
pursuant to title 9, chapter 4, parts 1-4 and 6-8. 

(c) The state treasurer shall pro rata reduce interest allocations to all funds 
for which interest is paid pursuant to this section, if necessary, to compensate 
for any account or fund having a negative balance for the period for which 
interest allocations are made. 


History. 
Acts 1985, ch. 118, § 73; 1986, ch. 551, § 10. 
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PART 6 
ADMINISTRATION 


50-7-601. Unemployment compensation bureau — Division of the Ten- 
nessee state employment service. 


(a) There is created and established in the division of employment security 
a coordinate bureau to be designated as the unemployment compensation 
bureau. The bureau shall be a separate administrative unit with respect to 
personnel and budget, except insofar as the commissioner may find that 
separation is impracticable. The bureau shall exercise all the powers, perform 
the duties, and be subject to all the limitations prescribed in this chapter, 
except those pertaining to overall administration of the division vested in the 
administrator or except those pertaining to the overall supervision of the 
department vested in the commissioner, and those provided in this section for 
the division of the Tennessee state employment service. 

(b) There is also created within the department of labor and workforce 
development the division of Tennessee state employment service, the latter 
being more fully described in § 50-7-608. The division shall be a separate 
administrative entity with respect to personnel and budget, except insofar as 
the commissioner may find that separation impracticable. The division shall be 
subject to the supervision and control of the commissioner within the provi- 
sions of this chapter. 


History. Section to Section References. 

Acts 1947, ch. 29, § 10; C. Supp. 1950, This section is referred to in § 4-3-1408. 
§ 6901.10 (Williams, § 6901.34); Acts 1955, ch. 
226, § 1; 1975, ch. 190, § 10; 1976, ch. 806, Law Reviews. 
§ 1(78); 1977, ch. 330, § 27; 1978, ch. 744, A Primer on Unemployment Insurance Law 
§ 14; T.C.A. (orig. ed.), § 50-1332; Acts 1999, for the General Practitioner (D. Bruce Shine, 
ch. 520, § 41; 2010, ch. 1042, § 12. Sam Watridge, Donald F. Mason, Jr.), 23 No. 2 


T » Bod VEL CP987): 
Cross-References. oo ( ) 


Definitions, title 50, ch. 7, part 2. 


50-7-602. Authority and duties of commissioner. 


(a) It is the duty of the administrator to administer this chapter. The 
commissioner has the power and authority to adopt, amend or rescind rules 
and regulations, to employ persons, make expenditures, require reports, make 
investigations, and take other action the commissioner deems necessary or 
suitable to that end. 

(b) The rules and regulations shall be effective as provided in the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 

(c) The commissioner shall determine the commissioner’s own organization 
and methods of procedure in accordance with this section, and shall have an 
official seal, which shall be judicially noticed. 

(d) Not later than February 1 of each year, the commissioner shall submit to 
the governor a report covering the administration and operation of this chapter 
during the preceding twelve-month period ending on September 30, and shall 
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make recommendations for amendments to this chapter the commissioner 
deems proper. 

(e) The report shall include a balance sheet of the moneys in the fund in 
which there shall be provided, if possible, a reserve against the liability in 
future years to pay benefits in excess of the then current premiums, which 
reserve shall be set up by the commissioner in accordance with accepted 
actuarial principles on the basis of statistics of employment, business activity 
and other relevant factors for the longest possible period. 

(f) Whenever the commissioner believes that a change in premium or benefit 
rates will become necessary to protect the solvency of the fund, the commis- 
sioner shall promptly so inform the governor and the general assembly, and 
make recommendations with respect to the change in premium or benefit 
rates. 


History. 
Acts 1947, ch. 29, § 11; C. Supp. 1950, 
§ 6901.11 (Williams, § 6901.35); Acts 1978, ch. 


744, § 15; T.C.A. (orig. ed.), § 50-1333; Acts 
1985? ch.i318) $174: 


NOTES TO DECISIONS 


1. Authority. 

Pursuant to T.C.A. § 50-7-602(a), it was ap- 
propriate for the Tennessee Department of La- 
bor and Workforce Development to commence 
an audit of a taxpayer and ascertain the appro- 
priate remedies for violations of T.C.A. § 50-7- 


50-7-603. Regulations and rules. 


101 et seq. Ari, Inc. v. Neeley, — S.W.3d —, 
2012 Tenn. App. LEXIS 543 (Tenn. Ct. App. 
Aug. 3, 2012), appeal denied, ARI, Inc. v. Nee- 
ley, — S.W.3d —, 2012 Tenn. LEXIS 947 (Tenn. 
Dec. 14, 2012). 


Regulations and rules may be adopted, amended or rescinded by the 
commissioner as provided in the Uniform Administrative Procedures Act, 


compiled in title 4, chapter 5. 


History. 

Acts”19477%ch.")29,$ 11; °C; Supp..-1950; 
§ 6901.11 (Williams, § 6901.35); Acts 1978, ch. 
130, § 10; T.C.A. (orig. ed.), § 50-1334; Acts 
1985, ch. 318, § 75. 


50-7-604. Publications. 


Section to Section References. 
This section is referred to in § 50-7-207. 


The commissioner shall cause to be printed for distribution to the public the 
text of this chapter, the commissioner’s regulations and general rules, the 
commissioner’s annual reports to the governor, to be printed for distribution 
biennially, and any other material the commissioner deems relevant and 
suitable and shall furnish the material to any person upon application for the 
material. 


History. 
Acts 1947, ch: 29); §,11; C. Supp. #1950, 


§ 6901.11 (Williams, § 6901.35); Acts 1982, ch. 
820, § 16; T.C.A. (orig. ed.), § 50-1335. 


50-7-605. Personnel. 


(a)(1) Subject to this chapter, the commissioner is authorized to appoint, fix 
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the compensation and prescribe the duties and powers of officers, accoun- 

tants, attorneys, experts and other persons necessary in the performance of 

the commissioner’s duties. 

(2) All positions except those provided for in § 50-7-714 shall be filled by 
persons selected and appointed on a nonpartisan merit basis. 

(3) The commissioner shall provide for the holding of examinations to 
determine the qualifications of applicants for the positions so classified, and, 
except for temporary appointments not to exceed six (6) months in duration, 
shall appoint the personnel on the basis of efficiency and fitness as deter- 
mined in the examinations. 

(4) The commissioner shall not appoint or employ any person who is an 
officer or committee member of any political party organization or who holds, 
or is a candidate for, any elective public office. 

(5) The commissioner may delegate to any person so appointed the power 
and authority the commissioner deems reasonable and proper for the 
effective administration of this chapter, and may, in the commissioner’s 
discretion, require bond of any person handling moneys or signing checks or 
warrants under this chapter, and the premiums on the bond shall be paid 
from the administrative fund. 

(b) The provisions of this section as to the holding of examinations and the 
making of appointments on the basis of the examinations shall be inoperative 
so long as the state has in effect a civil service system applicable to the 
department of labor and workforce development. 


History. Section to Section References. 
Acts 1947, ch. 29, § 11; C. Supp. 1950, This section is referred to in § 50-7-304. 
§ 6901.11 (Williams, § 6901.35); T.C.A. (orig. 
ed.), § 50-1336; Acts 1983, ch. 371, § 1; 1999, 
ch. 520, § 41. 


50-7-606. State unemployment compensation advisory council. 


(a) The commissioner shall appoint a state unemployment compensation 
advisory council composed of an equal number of employer representatives and 
employee representatives who may fairly be regarded as representative 
because of their vocation, employment or affiliations, and of members repre- 
senting the general public that the commissioner may designate. 

(b) This council shall aid the commissioner in formulating policies and 
discussing problems related to the administration of this chapter and in 
assuring impartiality and freedom from political influence in the solution of 
the problems. 

(c) The advisory council shall serve without compensation, but shall be 
reimbursed for any necessary expense. 

(d) All reimbursement for travel expenses shall be in accordance with the 
comprehensive travel regulations as promulgated by the department of finance 
and administration and approved by the attorney general and reporter. 

(e) In addition to any other meetings the state advisory council may have 
with the commissioner for those purposes included in subsection (b), the state 
advisory council shall meet at least twice a year with the administrator. At 
such meetings the administrator shall advise the council on the status of all 
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operations of the division and the programs administered within the division. 
Members of the advisory council shall not be reimbursed for necessary 
expenses in attending such meetings. 


History. sory council, created by this section, terminates 
Acts 1947, ch. 29, § 11; C. Supp. 1950, June 30, 2015. See §§ 4-29-112, 4-29-236. 

§ 6901.11 (Williams, § 6901.35); Acts 1976, ch. j i 

806, § 1(67); T.C.A. (orig. ed.), § 50-1337; Acts Section to Section References. 

1999, ch. 520, §§ 41, 51. This section is referred to in § 4-29-236. 


Compiler’s Notes. 
The state unemployment compensation advi- 


50-7-607. Employment stabilization. 


The commissioner, with the advice and aid of the advisory council, and 
through the appropriate divisions, shall take all appropriate steps to: 

(1) Reduce and prevent unemployment; 

(2) Encourage and assist in the adoption of practical methods of voca- 
tional training, retraining and vocational guidance; 

(3) Investigate, recommend, advise and assist in the establishment and 
operation, by municipalities, counties, school districts and the state, of 
reserves for public work to be used in times of business depression and 
unemployment; 

(4) Promote the reemployment of unemployed workers throughout the 
state in every other way that may be feasible; and 

(5) To these ends, carry on and publish the results of investigations and 
research studies. 


History. § 6901.11 (Williams, § 6901.35); T.C.A. (orig. 
Acts 1947, ch. 29, § 11; C. Supp. 1950, ed.), § 50-1338. 


50-7-608. State employment service. 


(a)(1) The commissioner shall establish and maintain free public employ- 
ment offices for the Tennessee state employment service in the number and 
in the places necessary for the proper administration of this chapter, and for 
the purposes of performing the duties that are within the purview of the act 
of congress entitled “An Act to provide for the establishment of a national 
employment system and for the cooperation with the states in the promotion 
of such system and for other purposes,” approved June 6, 1933, 48 Stat. 113; 
29 U.S.C. § 49(c). 

(2) It is the duty of the commissioner to cooperate with and, subject to the 
approval of the governor, to enter into any necessary and desirable agree- 
ments with any official or agency of the United States having powers or 
duties under the act referenced in subdivision (a)(1), or any subsequent act 
of congress, and to do and perform all things necessary to secure to this state 
the benefits of the act referenced in subdivision (a)(1), or any subsequent acts 
of congress in the promotion and maintenance of a system of public 
employment offices. 

(3) The act referenced in subdivision (a)(1), is accepted by this state, in 
conformity with section 4 of that act, and this state will observe and comply 
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with the requirements of the act referenced in subdivision (a)(1). 

(4) The department is designated and constituted the agency of this state 
for the purpose of that act. 

(5) The commissioner shall appoint the director, and other officers and 
employees of the Tennessee state employment service. 

(6) The commissioner may cooperate with or enter into agreements with 

the railroad retirement board with respect to the establishment, mainte- 
nance and the use of free employment service facilities. 
(b)(1) All moneys received by this state under that act of congress, as 
amended, shall be paid into the special employment service account in the 
unemployment compensation administration fund, and these moneys are 
made available to the commissioner to be expended as provided by this 
section and by the act referenced in subdivision (a)(1). 

(2) For the purpose of establishing and maintaining free public employ- 
ment offices, the commissioner is authorized to enter into agreements with 
the railroad retirement board, or any other agency of the United States 
charged with the administration of an unemployment compensation law, 
with any political subdivisions of this state, or with any private, nonprofit 
organization, and, as a part of the agreement, the commissioner may accept 
moneys, services or quarters as a contribution to the employment service 
account. 


History. 

Acts 1947, ch. 29, § 12; C. Supp. 1950, 
§ 6901.12 (Williams, § 6901.36); T.C.A. (orig. 
ed.), § 50-1346; Acts 1999, ch. 520, § 41. 


Compiler’s Notes. 

“Section 4 of that act,” a reference to section 
4 of “An act to provide for the establishment of 
a national employment system and for the 
cooperation with the states in the promotion of 


such system and for other purposes”, referred 
to in this section, is codified in 29 U.S.C. § 49 
(c). 


Cross-References. 
Creation of state employment service, § 50- 
7-601. 


Section to Section References. 
This section is referred to in § 50-7-601. 





50-7-609. Assistant or deputy commissioner. 


(a) The commissioner of labor and workforce development may appoint an 
assistant or deputy commissioner for the division of employment security, and 
may delegate to the person so appointed the responsibility and authority in 
connection with the administration of this chapter, the commissioner may, 
from time to time, deem necessary, reasonable and proper for the effective and 
efficient administration of the division, including, but not limited to, the 
coordination of the unemployment compensation bureau of the division and 
the Tennessee state employment service. 

(b) Neither this chapter nor title 8, chapter 30 shall apply to the appoint- 
ment of the assistant or deputy commissioner provided for in this section, or to 
the assistant or deputy commissioner’s tenure of office, it being the express 
intent that the assistant or deputy commissioner shall serve in that capacity 
solely at the will of the commissioner. 


History. 
Acts 1955, ch. 5, §§ 1-3; T.C.A., §§ 50-1359 


— 50-1361; Acts 1983, ch. 371, §§ 2, 3; 1999, ch. 
520, § 41; 2012, ch. 800, § 49. 
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Compiler’s Notes. and cited as the “Tennessee Excellence, Ac- 
Acts 2012, ch. 800, § 1 provided that the act, countability, and Management (T.E.A.M.) Act of 
which amended subsection (b), shall be known 2012.” 


50-7-610. Contracts for administration of programs. 


Any political subdivision of the state may contract for the administration of 
an unemployment compensation program following the established procedures 
of the division of employment security required by the terms of this chapter 
without the necessity of public bidding, as required by any public or private act 
or charter restriction, if the contract is entered into pursuant to a plan 
authorized and approved by any organization of governmental entities repre- 
senting cities or counties. 


History. 
Acts 1979, ch. 312, § 1; T.C.A., § 50-1364; 
Acts 1999, ch. 520, § 41. 


50-7-611. Child support deduction. 


(a)(1) An individual filing a new claim for unemployment compensation 
shall, at the time of filing the claim, disclose whether or not the individual 
owes child support obligations as defined under subsection (g). 

(2) If the individual discloses that the individual owes child support 
obligations, and is determined to be eligible for unemployment compensa- 
tion, the administrator shall notify the state or local child support enforce- 
ment agency enforcing the obligation that the individual has been deter- 
mined eligible for unemployment compensation. 

(b) Notwithstanding any other provision of this chapter, the administrator 
shall deduct and withhold from any unemployment compensation payable to 
an individual that owes child support obligations as defined under subsection 
(g): 

(1) The amount specified by the individual to the administrator to be 
deducted and withheld under this subsection (b), if neither subdivision (b)(2) 
nor (3) is applicable; 

(2) The amount, if any, determined pursuant to an agreement submitted 
to the commissioner under § 454(19)(B)(i) of the Social Security Act, codified 
in 42 U.S.C. § 654(19)(B)G), by the state or local child support enforcement 
agency, unless subdivision (b)(3) is applicable; or 

(3) Any amount otherwise required to be deducted and withheld from the 
unemployment compensation pursuant to legal process as that term is 
defined in § 462(e) of the Social Security Act [repealed], properly served 
upon the commissioner. 

(c)(1) Any amount deducted and withheld under subsection (b) shall be paid 

by the administrator to the appropriate state or local child support enforce- 

ment agency. 

(2) In counties having a population of seven hundred thousand (700,000) 
or more, according to the 1980 federal census or any subsequent federal 
census, the amount deducted shall be paid by the administrator to the 
appropriate local child support enforcement agency. 

(d) Any amount deducted and withheld under subsection (b) shall for all 
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purposes be treated as if it were paid to the individual as unemployment 
compensation and paid by the individual to the state or local child support 
enforcement agency in satisfaction of the individual’s child support obliga- 
tions. 

(e) For purposes of subsections (a)-(d), “unemployment compensation” 
means any compensation payable under this chapter, including amounts 
payable by the commissioner pursuant to an agreement under any federal law 
providing for compensation, assistance or allowances with respect to unem- 
ployment. 

(f) This section applies only if appropriate arrangements have been made 
for reimbursement by the state or local child support enforcement agency for 
the administrative costs incurred by the administrator under this section that 
are attributable to child support obligations being enforced by the state or local 
child support enforcement agency. 

(g) “Child support obligations,” as used in this section, means only obliga- 
tions that are being enforced pursuant to a plan described in § 454 of the 
Social Security Act, codified in 42 U.S.C. § 654, that has been approved by the 
secretary of health and human services under Title IV, Part D of the Social 
Security Act, compiled in 42 U.S.C. § 651 et seq. 

(h) “State or local child support enforcement agency,” as used in this section, 
means any agency of a state or a political subdivision thereof operating 
pursuant to a plan described in subsection (g). 


History. 
Acts 1982, ch. 606, § 8; T.C.A., § 50-1365; 
Acts 1987, ch. 303, § 1. 


Compiler’s Notes. 

Section 462(e) of the Social Security Act, 
referred to in this section, formerly codified in 
42 U.S.C. § 662(e), was repealed by P.L. 104- 
193, Title III, Subtitle G, § 362(b)(1), 110 Stat. 
2246, enacted on Aug. 22, 1996, and effective 
six months after enactment. Comparable provi- 


sions may now be found at 42 U.S.C. 
§ 659(1)(5). 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 

Assignment of income for support, title 36, 
ch. 5, part 5. 

Enforcement of child support decrees, § 36- 
5-103. 


50-7-612. Food stamp overissuance deduction. 


(a) An individual filing a new claim for unemployment compensation shall, 
at the time of filing the claim, disclose whether or not the individual owes an 
overissuance, as defined in § 13(c)(1) of the Food Stamp Act of 1977, codified in 
7 U.S.C. § 2022(c)(1), of food stamp benefits. The administrator shall notify 
the state food stamp agency enforcing such obligation of any individual who 
discloses that such individual owes food stamp overissuances and who is 
determined to be eligible for unemployment compensation. 

(b) The administrator shall deduct and withhold from any unemployment 
compensation payable to the individual who owes an uncollected overissuance 
of food stamp benefits: 

(1) The amount specified by the individual to the administrator to be 

deducted and withheld under this subsection (b); 

(2) The amount, if any, determined pursuant to an agreement submitted 
to the state food stamp agency under § 13(c)(3)(A) of the Food Stamp Act of 

1977, codified in 7 U.S.C. § 2022(c)(3)(A); or 
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(3) Any amount otherwise required to be deducted and withheld from 
unemployment compensation pursuant to § 13(c)(3)(B) of the Food Stamp 

Act of 1977, codified in 7 U.S.C. § 2022(c)(3)(B). 

(c) Any amount deducted and withheld under this section shall be paid by 
the administrator to the appropriate state food stamp agency. 

(d) Any amount deducted and withheld under subsection (b) shall for all 
purposes be treated as if it were paid to the individual as unemployment 
compensation and be treated as if it were paid by the individual to the state 
food stamp agency as repayment of the individual’s uncollected overissuance of 
food stamp benefits. 

(e) For purposes of this section, “unemployment compensation” means any 
compensation payable under this chapter, including amounts payable by the 
commissioner pursuant to an agreement under federal law providing for 
compensation, assistance, or allowances with respect to unemployment. 

(f) This section applies only if arrangements have been made for reimburse- 
ment by the state food stamp agency for the administrative costs incurred by 
the commissioner under this section that are attributable to the repayment of 
uncollected overissuances to the state food stamp agency. 


History. 
Acts 1997, ch. 104, § 4. 


50-7-613. Receiving notices electronically and submitting separation 
information electronically — Electronic appeals. 


By July 1, 2012, the department shall implement an Internet-based system 
that allows employers to receive separation notices from the department 
electronically and to submit separation information electronically to the 
department. The system shall also have the capability to allow an employer to 
initiate an appeal electronically. 


History. 
Acts 2012, ch. 904, § 1. 


Compiler’s Notes. 

Acts 2012, ch. 904, § 3, provided that the 
commissioner is authorized to develop a pro- 
gram to check county jails for inmates who may 
be receiving unemployment benefits in viola- 
tion of § 50-7-302(a)(4). The commissioner 


shall confer with local sheriffs to determine 
which system would work best for the depart- 
ment and the local sheriffs. The commissioner 
shall report to the commerce, labor and agricul- 
ture committee of the senate and the consumer 
and employee affairs committee of the house of 
representatives by July 1, 2012, regarding the 
status of such program. 


PART 7 
ENFORCEMENT 


50-7-701. Records and reports — Evidence — Privilege — Cost. 


(a)(1) Each employing unit shall keep true and accurate work records, for 
the periods of time and containing the information the commissioner 
prescribes. The records shall be open to inspection and be subject to being 
copied by the commissioner or the commissioner’s authorized representative 
at any reasonable time and as often as necessary. 

(A) The commissioner, the commissioner’s designee or an unemploy- 
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ment hearing officer may require from a claimant all necessary informa- 
tion to process the claimant’s claim and may require from any employing 
unit any sworn or unsworn reports, with respect to persons employed by it, 
that any of them deem necessary for the effective administration of this 
chapter. 

(B) Information thus obtained pursuant to the administration of this 
chapter shall be held confidential and shall not be published or be open to 
public inspection in any manner revealing the individual’s or the employ- 
ing unit’s identity, other than to: 

(i) The extent necessary for the proper presentation of a claim for 
unemployment insurance benefits; 

(ii) Public employees in the performance of their public duties and to 
their duly authorized agents and contractors for the purpose of perform- 
ing such duties; provided, that the safeguard and security requirements 
of 20 CFR 603.9(b) and (c) are met; 

(iii) State and local child support agencies for the enforcement, 
collection and establishment of child support obligations, for the location 
of child support obligors, and for the establishment of paternity. Infor- 
mation disclosed to the state and local child support agencies may be 
provided by them to their duly authorized agents, working under 
contract or otherwise; provided, that the information provided to the 
agents is limited to only information on individuals who are child 
support obligors or who are sought for establishing paternity, and the 
information is used only for the purposes of establishing and collecting 
child support obligations, locating child support obligors, and establish- 
ing paternity. Any agent of a state or local child support agency who 
receives information under this section shall be required to comply with 
all regulations, restrictions and safeguards provided in § 303(e)(1)(B) of 
the Social Security Act, codified in 42 U.S.C. § 503(e)(1)(B), as deter- 
mined in regulations issued by the United States secretary of labor; 

(iv) Any party or the party’s legal representative at a hearing before 
an unemployment hearing officer or the commissioner’s designee to the 
extent necessary for the proper presentation of a claim. Any documents, 
records, affidavits, testimony, or other information introduced into the 
record at any hearing before an unemployment hearing officer or the 
commissioner’s designee shall not be held confidential and shall be open 
to public inspection, unless expressly prohibited by other state or federal 
law or by administrative or judicial protective order. Hearings before an 
unemployment hearing officer or the commissioner’s designee will be 
open to the public, subject to rules the agency prescribed in accordance 
with the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, and applicable federal law; 

(v) The bureau of TennCare, the office of inspector general, and their 
duly authorized agents and contractors, for the sole purpose of investi- 
gating the eligibility of TennCare enrollees and applicants; provided, 
that the information disclosed to the agents shall only include TennCare 
enrollee and applicant information, and that the information shall be 
used only for the following purposes: verification of eligibility for 
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TennCare, verification of TennCare enrollee access to health insurance 
other than through TennCare, and determination of whether the en- 
rollee is being charged and is paying correct TennCare premium 
amounts. It is further provided that, before any agent or contractor may 
have access to the information, the agent or contractor shall execute an 
agreement with the bureau of TennCare or the office of inspector 
general, warranting that any information obtained as provided in this 
section shall remain confidential, shall not be disclosed by the agent or 
contractor to third parties or subcontractors, and that the agent or 
contractor shall limit the use to the purposes set forth in this section. 

The agreement shall further require that the contractor or agent return 

or destroy all confidential information received during the course of the 

contract or agency, and use appropriate safeguards to prevent use or 
disclosure other than as provided for by law and by the contract or 
agency agreement. Nothing in this subdivision (a)(1)(B)(v) shall be 
construed to prevent the office of inspector general from sharing the 
information with other public agencies, including law enforcement 
agencies, in the performance of the official duties of the office of 
inspector general and those agencies, as may be otherwise provided by 
law; or 

(vi) To the individual or employing unit to whom the records relate, or 
to their agents with a written authorization from the individual or 
employing unit. 

(C) Any employee or commissioner’s designee or any employee of the 
commissioner or any public employee or contractor of a public employee in 
the performance of the public employee’s or contractor’s public duties or 
any employee, official or agent of a state or local child support agency, or 
employees of duly authorized agents of, or contractors with, the bureau of 
TennCare or the office of inspector general, who has received the informa- 
tion who violates this section commits a Class C misdemeanor. 

(2) Information obtained by the division of employment security pursuant 
to the Social Security Act, § 1137, codified in 42 U.S.C. § 1320b-7, as added 
by § 2651 of the Deficit Reduction Act of 1984 (Pub. L. No. 98-369), shall be 
held confidential in accordance with subdivision (a)(1), § 1137(a)(5) of the 
Social Security Act, codified in 42 U.S.C. § 1320b-7(a)(5) and regulations 
described in § 1137(a)(5)(B) of the Social Security Act, codified in 42 U.S.C. 
§ 1320b-7(a)(5)(B). 

(b) Neither the commissioner, a commissioner’s designee, nor any employee 
of the department shall be required by any process to appear in any court to 
give evidence as to the contents of any official record of the division maintained 
pursuant to this chapter, but the evidence of non-confidential records may be 
introduced by deposition of any of them, which must be taken in the office of 
the department where the record is filed. The evidence also may be taken by 
interrogatories propounded to any of them, or by affidavit executed by any of 
them. Any subpoena or subpoena duces tecum issued contrary to this subsec- 
tion (b) may be disregarded by any person or persons. 

(c) All letters, reports, communications, or any other matters, either oral or 
written, from the employer or employee or former employee, to each other, or 
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to the department, or to or by any of the agents, representatives or employees 
of any of them, which shall have been written, spoken, sent, delivered or made 
in connection with the requirements and administration of this chapter, shall 
be absolutely privileged, and shall not be made the subject matter or basis for 
any suit for libel or slander in any court. 

(d) The cost of disclosure of information, other than for the proper admin- 


istration of a claim, shall be paid by the requestor in accordance with 20 CFR 


603.8(d). 


History. 

Acts 1947, ch. 29, § 11; C. Supp. 1950, 
§ 6901.11 (Williams, § 6901.35); Acts 1957, ch. 
146, § 12; 1963, ch. 176, § 6; 1974, ch. 460, 
§ 10; 1975, ch. 190, § 11; 1978, ch. 744, § 16; 
T.C.A. (orig. ed.), § 50-1339; Acts 1985, ch. 318, 
910, 11; 19dD,-ch. a2a, 6 6; 1989, ch. 597, 
§ 113; 1997, ch. 104, § 5; 1999, ch. 520, § 41; 
2003, ch. 191, §§ 5, 6; 2005, ch. 474, §§ 10, 11; 
2008, ch. 728, §§ 1-5; 2010, ch. 1042, §§ 13-16. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


Collateral References. 

Libel and slander: privileged nature of com- 
munication to other employees or employees’ 
union of reason for plaintiffs discharge. 60 
A.L.R.3d 1080. 

Libel and slander: privileged nature of com- 
munications made in course of grievance or 
arbitration procedure provided for by collective 
bargaining agreement. 60 A.L.R.3d 1041. 


Law Reviews. 

A Primer on Unemployment Insurance Law 
for the General Practitioner (D. Bruce Shine, 
Sam Watridge, Donald F. Mason, Jr.), 23 No. 2 


Tenn. B.J. 11 (1987). 
Defamation in the Employment Setting (Rob- 
bin T. Sarrazin), 29 No. 3 Tenn. B.J. 18 (1993). 


Section to Section References. 
This section is referred to in §§ 4-5-312, 
62-43-109, 71-1-131. 


50-7-702. Oaths and witnesses — Disputed claims — Evidence. 


In the discharge of the duties imposed by this part, an unemployment 
hearing officer, the commissioner, the commissioner’s designee, and any duly 
authorized representative of any of them shall have power to administer oaths 
and affirmations, take depositions, certify to official acts, and issue subpoenas 
to compel the attendance of witnesses, and the production of books, papers, 
correspondence, memoranda and other records deemed necessary as evidence 
in connection with a disputed claim or the administration of this part. 


ed.), § 50-1340; Acts 2003, ch. 191, § 7; 2010, 
ch. 1042, § 17. 


History. 
Acts 1947, ch. 29, § 11; C. Supp. 1950, 
§ 6901.11 (Williams, § 6901.35); T.C.A. (orig. 


50-7-703. Subpoenas — Refusal to obey — Penalty. 


In case of contumacy by or refusal to obey a subpoena issued to any person, 
any court of this state within the jurisdiction of which the inquiry is carried on, 
or within the jurisdiction of which the person guilty of contumacy or refusal to 
obey is found or resides or transacts business, upon application by the 
commissioner or the commissioner’s designee, an unemployment hearing 
officer, or any duly authorized representative of any of them, shall have 
jurisdiction to issue to the person an order requiring that person to appear 
before the commissioner, the commissioner’s designee, an unemployment 
hearing officer, or any duly authorized representative of any of them, there to 
produce evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question. Any failure to obey the order of the court 
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may be punished by the court as a contempt of the court, and, in addition to the 
contempt proceeding, any person who without just cause fails or refuses to 
attend and testify or to answer any lawful inquiry or to produce books, papers, 
correspondence, memoranda and other records, if it is in the person’s power so 
to do, in obedience to a subpoena of the commissioner, the commissioner’s 
designee, an unemployment hearing officer or any duly authorized represen- 
tative of any of them, commits a Class C misdemeanor. 


History. Penalty for Class C misdemeanor, § 40-35- 
Acts 1947, ch. 29, § 11;.C.>Supp....1950,° 111. 

§ 6901.11 (Williams, § 6901.35); T.C.A. (orig. Punishment for contempt, title 29, ch. 9. 

ed.), § 50-1341; Acts 1989, ch. 591, § 113; 2008, 


: Law Reviews. 
Smee Maat iat When Telling the Truth Costs You Your Job: 
Cross-References. Tennessee’s Employment-at-Will Doctrine and 
Court’s power to punish for contempt, § 16- the Need for Change (Chad E. Wallace), 39 No. 
1-103. 4 Tenn. B.J. 18 (2008). 


50-7-704. Protection against self-incrimination. 


No person shall be excused from attending and testifying or from producing 
books, papers, correspondence, memoranda and other records before the 
commissioner, an unemployment hearing officer, or any duly authorized 
representative of any of them, or in obedience to the subpoena of any of them 
in any cause or proceeding before the commissioner or an unemployment 
hearing officer, on the ground that the testimony or evidence, documentary or 
otherwise, required of the person may tend to incriminate the person or subject 
the person to a penalty or forfeiture; but no individual shall be prosecuted or 
subjected to any penalty or forfeiture for or on account of any transaction, 
matter or thing concerning which the individual is compelled after having 
claimed the individual’s privilege against self-incrimination, to testify or 
produce evidence, documentary or otherwise, except that the individual so 
testifying shall not be exempt from prosecution and punishment for perjury 
committed in so testifying. 


History. Cross-References. 
Acts 1947, ch. 29, § 11; C. Supp. 1950; Perjury, title 39, ch. 16, part 7. 
§ 6901.11 (Williams, § 6901.35); T.C.A. (orig. 
ed.), § 50-1342; Acts 2003, ch. 191, § 9; 2011, 
chi82 794: 


50-7-705. Federal-state cooperation. 


(a) In the administration of this chapter, the commissioner shall cooperate 
with the United States department of labor to the fullest extent consistent with 
this chapter, and shall take action, through the adoption of appropriate rules, 
regulations, administrative methods and standards, necessary to secure to this 
state and its citizens all advantages available under the Social Security Act, 
compiled in 42 U.S.C. § 301 et seq., that relate to unemployment compensa- 
tion, the federal Unemployment Tax Act, compiled in 26 U.S.C. § 3301 et seq., 
the Wagner-Peyser Act, compiled in 29 U.S.C. § 49 et seq., and the Federal- 
State Extended Unemployment Compensation Act of 1970, found at 26 U.S.C. 
§ 3304 note. 
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(b) In the administration of § 50-7-305, which is enacted to conform with 
the requirements of the Federal-State Extended Unemployment Compensa- 
tion Act of 1970, the commissioner shall take action necessary to: 

(1) Ensure that § 50-7-305 is interpreted and applied to meet the require- 
ments of the Federal-State Extended Unemployment Compensation Act of 
1970 found at 26 U.S.C. § 3304 note, as interpreted by the United States 
department of labor; and 

(2) Secure to this state the full reimbursement of the federal share of 
extended benefits paid under this chapter that are reimbursable under the 
Federal-State Extended Unemployment Compensation Act of 1970. 

(c) The commissioner may afford reasonable cooperation with every agency 
of the United States or of any state charged with administration of any 
unemployment insurance law. 


History. Attorney General Opinions. 

Acts 1947, ch. 29, § 11; C. Supp. 1950, Positions funded by the unemployment in- 
§ 6901.11 (Williams, § 6901.35); modified; Acts surance program may not be transferred and/or 
1971, ch. 204, § 12; T.C.A. (orig. ed.), § 50- utilized by other programs, OAG 01-093 
1343; Acts 1999, ch. 520, § 41. (6/4/01). 


50-7-706. Reciprocal arrangements and cooperation. 


(a) The commissioner shall participate in any arrangements for the pay- 
ment of compensation on the basis of combining an individual’s wages and 
employment covered under this chapter with the individual’s wages and 
employment covered under the unemployment compensation laws of other 
states that are approved by the United States secretary of labor, in consulta- 
tion with the state unemployment compensation agencies as reasonably 
calculated to assure the prompt and full payment of compensation in such 
situations and that include provisions for: 

(1) Applying the base period of a single state law to a claim involving the 
combining of an individual’s wages and employment covered under two (2) or 
more state unemployment compensation laws; and 

(2) Avoiding the duplicate use of wages and employment by reason of the 
combining. 

(b) The commissioner is authorized to enter into reciprocal arrangements 
with appropriate and duly authorized agencies of other states or of the federal 
government, or both, whereby: 

(1) Services performed by an individual for a single employing unit for 
which services are customarily performed by the individual in more than one 
(1) state shall be deemed to be services performed entirely within any one (1) 
of the states in which: 

(A) Any part of the individual’s service is performed; 

(B) The individual has the individual’s residence; or 

(C) The employing unit maintains a place of business; provided, that 
there is in effect, as to the services, an election by an employing unit with 
the acquiescence of the individual, approved by the agency charged with 
the administration of the state’s unemployment compensation law, pursu- 
ant to which services performed by the individual for the employing unit 
are deemed to be performed entirely within that state; 
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(2) Potential rights to benefits accumulated under the unemployment 
compensation laws of one (1) or more states or under one (1) or more such 
laws of the federal government, or both, may constitute the basis for the 
payment of benefits through a single appropriate agency; 

(3) Wages or services, upon the basis of which an individual may become 
entitled to benefits under an unemployment compensation law of another 
state or of the federal government, shall be deemed to be wages for insured 
work for the purpose of determining the individual’s rights to benefits under 
this chapter, and wages for insured work, on the basis of which an individual 
may become entitled to benefits under this chapter, shall be deemed to be 
wages or services on the basis of which unemployment compensation under 
the law of another state or of the federal government is payable, but no such 
arrangement shall be entered into, unless it contains provisions for reim- 
bursements to the fund for the benefits paid under this chapter upon the 
basis of the wages or services, and provisions for reimbursements from the 
fund for the compensation paid under the other law upon the basis of wages 
for insured work, that the commissioner finds will be fair and reasonable to 
all affected interests; and 

(4) Premiums due under this chapter with respect to wages for insured 
work shall, for the purposes of §§ 50-7-401 — 50-7-403, be deemed to have 
been paid to the fund as of the date payment was made as contributions 
therefor under another state or federal unemployment law, but no such 
arrangement shall be entered into unless it contains provisions for the 
reimbursement to the fund of the premiums deemed paid that the commis- 
sioner finds will be fair and reasonable as to all affected interests. 

(c)(1) Reimbursements paid from the fund pursuant to subdivision (b)(3) 

shall be deemed to be benefits for the purpose of this chapter. 

(2) The commissioner is authorized to make to other states or federal 
agencies, and to receive from other state or federal agencies, reimburse- 
ments from or to the fund, in accordance with arrangements entered into 
pursuant to subsection (b). 

(d) To the extent permissible under the laws and constitution of the United 
States, the commissioner is authorized to enter into or cooperate in arrange- 
ments whereby facilities and services provided under this chapter and facili- 
ties and services provided under the unemployment compensation law of any 
foreign government may be utilized for the taking of claims and the payment 
of benefits under the Tennessee Employment Security Law, compiled in this 
chapter, or under a similar law of the foreign government. 

(e) If a claimant has been overpaid benefits under the laws of another state 
and that state certifies to the department the facts involved and that the 
individual is liable under its law to repay the benefits and requests the 
department to recover the overpayment, the commissioner is authorized to 
deduct from future benefits payable to the claimant in either the current or any 
subsequent benefit year an amount equivalent to the amount of the overpay- 
ment determined by that state. 


History. 204, § 13; T.C.A. (orig. ed.), § 50-1344; Acts 
Acts 1947, ch. 29, § 11; C. Supp. 1950, 1985, ch.317,§ 4; 1985, ch. 318, § 78; 1986, ch. 
§ 6901.11 (Williams, § 6901.35); Acts 1971, ch. 597, § 9. 
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Section to Section References. 
This section is referred to in §§ 50-7-205, 
50-7-403. 


50-7-707. Destruction of records. 


Destruction of records maintained by the division of employment security 
shall be accomplished pursuant to the terms of title 10, chapter 7, part 3; 
provided, that the records shall be retained for a period of time at least as long 
as may be necessary in order to comply with applicable federal law. 


History. 55,§ 1; T.C.A. (orig. ed.), § 50-1345; Acts 1999, 
Acts 1951, ch. 139, § 10 (Williams, ch. 520, § 41. 
§ 6901.35); Acts 1978, ch. 744, § 17; 1979, ch. 


50-7-708. Protection of rights and benefits — Penalty for violations. 


(a)(1) No agreement by an individual to waive, release or commute the 
individual’s rights to benefits, or any other rights under this chapter, shall be 
valid. 

(2) No agreement by any individual in the employ of any person or 
concern to pay all or any portion of an employer’s premiums, required under 
this chapter from the employer, shall be valid. 

(3) No employer shall directly or indirectly make, require or accept any 
deduction from wages to finance the employer’s premiums required from the 
employer, or require or accept any waiver of any right under this chapter by 
any individual in the employer’s employ. 

(4) Any employer, or officer or agent of any employer, who violates this 

subsection (a) commits a Class C misdemeanor. 
(b)(1) No individual claiming benefits shall be charged fees of any kind in 
any proceedings under this chapter by the commissioner’s designee, the 
commissioner, or the commissioner’s representatives, or by any court or any 
officer of the court; provided, that this subdivision (b)(1) shall not limit or 
affect the requirements of § 50-7-304(i)(5) with respect to giving bond for 
costs incident to the filing of a petition for certiorari for judicial review of any 
decision of the commissioner. Excluding attorney’s fees, the uncharged fees 
shall be deemed a part of the expenses of administering this chapter. 

(2) Any individual claiming benefits in any proceedings before the com- 
missioner’s designee, the commissioner, or the commissioner’s representa- 
tives, may be represented by counsel or other duly authorized agents. No 
counsel or agent shall either charge or receive from the individual for 
services rendered in representing the individual in the administrative 
proceedings more than any amount approved by the commissioner’s desig- 
nee. Any counsel or agent seeking compensation for the services shall submit 
a written application to the commissioner’s designee for prior approval of the 
compensation supported by details and information that the commissioner’s 
designee requires. 

(3) Any individual claiming benefits in any proceedings before a court 
may be represented by counsel. No counsel shall either charge or receive 
from the individual for services rendered in representing the individual in 
the judicial proceedings more than an amount approved by the court before 
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which the matter is pending. Any counsel seeking compensation for the 
services shall submit a written application, if required, to the court for prior 
approval of the compensation supported by details and information that 
court requires. 

(4) Any person who violates this subsection (b) commits, for each offense, 

a Class C misdemeanor. 

(c) No assignment, pledge or encumbrance of any right to benefits that are 
or may become due or payable under this chapter shall be valid. The rights to 
benefits shall be exempt from levy, execution, attachment or any other remedy 
whatsoever provided for the collection of debt. Benefits received by any 
individual, so long as they are not mingled with other funds of the recipient, 
are exempt from any remedy whatsoever for the collection of all debts, except 
debts incurred for necessaries furnished to the individual or the individual’s 
spouse or dependents during the time when the individual was unemployed. 
No waiver of any exemption provided for in this subsection (c) is valid. 

(d) In the case where a claimant has duly filed a claim for benefits and the 
claimant dies after the close of a week of unemployment in which the claimant 
was eligible and for which benefits are payable under this chapter, the division 
of employment security may designate any person who might in its judgment 
properly receive the benefits, and a receipt or an endorsement from the person 
so designated shall fully discharge the fund from liability for the benefits. 


History. 

Acts 1947, ch. 29, § 15; C. Supp. 1950, 
§ 6901.15 (Williams, § 6901.39); T.C.A. (orig. 
ed.), § 50-1349; Acts 1985, ch. 317, § 3; 1985, 
ch. 318, §§ 79, 80; 1989, ch. 591, § 113; 2010, 
ch. 1042, §§ 19, 20. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
iis 


Law Reviews. 

The Proper Scope of Nonlawyer Representa- 
tion in State Administrative Proceedings: A 
State Specific Balancing Approach, 43 Vand. L. 
Rev. 245 (1990). 


NOTES TO DECISIONS 


1. Waiver or Commutation of Rights. 
Employees who, pursuant to a contract be- 
tween the employer and the union as their 
representative, received one week’s pay during 
a two week vacation period while the plant was 


closed were not entitled to unemployment com- 
pensation during the second week of the vaca- 
tion period. Bridges v. Cavalier Corp., 212 
Tenn. 237, 369 S.W.2d 548, 1963 Tenn. LEXIS 
418 (1963). 


50-7-709. Misrepresentation to obtain benefits — Penalty. 


(a) It is an offense for any person or entity to knowingly make a false 
statement or representation or fail to disclose a material fact, to obtain or 
increase any benefit or other payment under this chapter, either for the 
person’s own benefit or for the benefit of any other person. 

(b) Each false statement or representation or failure to disclose a material 


fact constitutes a separate offense. 


(c) All prosecutions for offenses defined by this section shall be commenced 
within two (2) years after the commission of the offense. 
(d)(1) A violation of this section is a Class C misdemeanor. 
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(2) A second or subsequent violation of this section is a Class E felony; 
provided, that the second or subsequent violation of this section occurs after 
a conviction has been obtained for the previous violation. 

(3) A first or subsequent violation of this section where the person has a 
prior conviction for a similar offense in another jurisdiction is a Class E 
felony; provided, that the second or subsequent violation occurs after a 
conviction has been obtained for the previous violation. 

(4) Subdivision (d)(2) or (d)(3) shall only apply if at least one (1) of the 
required offenses occurs on or after January 1, 2010. 


History. 

Acts 1947, ch. 29, § 16; C. Supp. 1950, 
§ 6901.16 (Williams, § 6901.40); Acts 1963, ch. 
176, § 7; T.C.A. (orig. ed.), § 50-1350; Acts 
1989, ch. 591, § 1138; 2009, ch. 479, § 4. 


Cross-References. 

Penalty for Class C misdemeanor, § 40-35- 
111. 

Penalty for Class E felony, § 40-35-111. 


Law Reviews. 


Collateral References. 

Criminal liability for wrongfully obtaining 
unemployment benefits. 80 A.L.R.3d 1280. 

General principles pertaining to statutory 
disqualification for unemployment compensa- 
tion benefits because of strike or labor dispute. 
63 A.L.R.3d 88. 

What constitutes participation or direct in- 
terest in, or financing of, labor dispute or strike 
within disqualification provisions of unemploy- 
ment compensation acts. 62 A.L.R.3d 314. 


Unemployment Compensation — Availability 
for Work — Labor Market as to Home Workers, 
4 Vand. L. Rev. 206 (1951). 


50-7-710. Misrepresentation to obtain benefits under other than Ten- 
nessee law — Penalty. 


(a) It is an offense for any person to knowingly make a false statement or 
representation of a material fact or fail to disclose a material fact with intent 
to defraud by obtaining or increasing any benefit under the unemployment 
compensation law of any other state of the United States or of the federal 
government or of any of its territories, or of a foreign government, either for the 
person’s own benefit or for the benefit of any other person. 

(b) Each false statement or representation or failure to disclose a material 
fact constitutes a separate offense. 

(c)(1) A violation of this section is a Class C misdemeanor. 

(2) A second or subsequent violation of this section is a Class E felony; 
provided, that the second or subsequent violation of this section occurs after 
a conviction has been obtained for the previous violation. 

(3) A first or subsequent violation of this section where the person has a 
prior conviction for a similar offense in another jurisdiction is a Class E 
felony; provided, that the second or subsequent violation occurs after a 
conviction has been obtained for the previous violation. 

(4) Subdivision (c)(2) or (c)(3) shall only apply if at least one (1) of the 
required offenses occurs on or after January 1, 2010. 


Cross-References. 

Penalty for Class C misdemeanor, § 40-35- 
111. 

Penalty for Class E felony, § 40-35-111. 


History. 

Acts 1951, ch. 153, § 1 (Williams, § 11157.3); 
T.C.A. (orig. ed.), § 50-1351; Acts 1989, ch. 591, 
§ 113; 2009, ch. 479, § 5. 
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Collateral References. 
Criminal liability for wrongfully obtaining 
unemployment benefits. 80 A.L.R.3d 1280. 


50-7-711. Misrepresentation to prevent benefit payments or to evade 
premium liability — Penalty. 


(a) Any employing unit, or any officer or agent of an employing unit, or any 
other person who makes a false statement or representation knowing it to be 
false, or who knowingly fails to disclose a material fact, to prevent or reduce 
the payment of benefits to any individual entitled to benefits, or to avoid 
becoming or remaining subject to this chapter, or to avoid or reduce any 
premium or other payment required from an employing unit under this 
chapter, or who willfully fails or refuses to make the premiums or other 
payments, or to furnish any reports required under this chapter, or to produce 
or permit the inspection or copying of records as required under this chapter, 
commits a Class E felony. 

(b) Each false statement or representation or failure to disclose a material 
fact, and each day of the failure or refusal constitutes a separate offense. 


History. Cross-References. 
Acts 1947, ch. 29, § 16; C. Supp. 1950, Penalty for Class E felony, § 40-35-111. 
§ 6901.16 (Williams, § 6901.40); Acts 1978, ch. 
762, § 1; T.C.A. (orig. ed.), § 50-1352; Acts 
1985, ch. 318, § 81; 1989, ch. 591, § 48. 


NOTES TO DECISIONS 


1. Applicability. mony but there was a difference of opinion 
T.C.A. § 50-7-711 was not applicable and no about whether the employee’s testimony was 
public policy was violated by the discharge of truthful. Harney v. Meadowbrook Nursing Cen- 
an employee-at-will following her testimony in ter, 784 S.W.2d 921, 1990 Tenn. LEXIS 39 
an unemployment compensation case where (Tenn. 1990), rehearing denied, — S.W.2d —, 
the employer did not interfere with her testi- 1990 Tenn. LEXIS 95 (Tenn. Feb. 26, 1990). 


50-7-712. Violations — Class E felony. 


(a) Any person who willfully violates this chapter or any order, rule or 
regulation under this chapter, the violation of which is made unlawful, or the 
observance of which is required under the terms of this chapter, and for which 
a penalty is neither prescribed elsewhere in this chapter nor provided by any 
other applicable statute, commits a Class E felony. 

(b) Each day the violation continues constitutes a separate offense. 


History. Collateral References. 

Acts 1947, ch. 29, § 16; C. Supp. 1950, Criminal liability for wrongfully obtaining 
§ 6901.16 (Williams, § 6901.40); Acts 1978, ch. unemployment benefits. 80 A.L.R.3d 1280. 
762, § 2; T.C.A. (orig. ed.), § 50-1353; Acts 
1989, ch. 591, § 49. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 
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50-7-713. Receiving payment for nondisclosure or misrepresentation 
of material fact — Class E felony. 


(a) Any person who, by reason of the nondisclosure or misrepresentation by 
the person, or by another, of a material fact, irrespective of whether the 
nondisclosure or misrepresentation was known or fraudulent, has received any 
sum as benefits under this chapter while any conditions for the receipt of 
benefits imposed by this chapter were not fulfilled in the person’s case, or while 
the person was disqualified from receiving benefits, shall, in the discretion of 
the administrator, either be liable to have the sum deducted from any future 
benefits payable to the person under this chapter or shall be liable to repay to 
the administrator for the unemployment compensation fund, a sum equal to 
the amount so received by the person, and the sum shall be collectible in the 
manner provided in § 50-7-404(b) for the collection of past-due premiums. 

(b) Furthermore, any person who knowingly and willfully violates this 
section commits a Class E felony. 


History. Cross-References. 
Acts 1947, ch. 29, § 16; C. Supp. 1950, Penalty for Class E felony, § 40-35-111. 
§ 6901.16 (Williams, § 6901.40); Acts 1978, ch. 
762, § 3; T.C.A. (orig. ed.), § 50-1354; Acts 
1985, ch. 318, § 82; 1989, ch. 591, § 50. 


NOTES TO DECISIONS 


1. Grounds for Reimbursement by Em.- _ these are not confined only to cases of misrep- 
ployee. resentation or nondisclosure. Griggs v. Sands, 
The Tennessee unemployment compensation 526 S.W.2d 441, 1975 Tenn. LEXIS 595 (Tenn. 
statutes authorize and contemplate reimburse- 1975), 
ment from employees in appropriate cases, and 


50-7-714. Prosecutions — Representation in court. 


(a)(1) All criminal actions for violations of this chapter, or any rules or 

regulations issued pursuant to this chapter, shall be prosecuted by the 

district attorney general of the judicial district in which the violation occurs, 
or the attorney general and reporter, in which case a prosecutor shall be 
dispensed with and no prosecutor need be marked on the indictment for the 
violation. 

(2) The grand juries of the state are given inquisitorial powers over the 
violations of this chapter. 

(b) In the event any criminal actions for the violation of this chapter or any 
rules or regulations issued pursuant to this chapter should, in the opinion of 
the appropriate district attorney general, be initiated by a criminal warrant for 
the purpose of providing the accused a preliminary hearing to determine 
probable cause, the appropriate district attorney general or assistant district 
attorney general shall sign the warrant. 


History. Section to Section References. 
Acts 1947, ch. 29, § 17; C. Supp. 1950, This section is referred to in § 50-7-605. 
§ 6901.17 (Williams, § 6901.41); Acts 1977, ch. 
330, § 28; 1978, ch. 762, § 4; 1979, ch. 422, 
§ 14; T.C.A. (orig. ed.), § 50-1355. 
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50-7-715. Repayment of unemployment benefits as a result of a viola- 
tion of this chapter — Interest on amount due — Appeal 
does not toll interest — Application of moneys received. 


(a) Any person who has received unemployment benefits by knowingly 
misrepresenting, misstating, or failing to disclose any material fact, or by 
making a false statement or false representation without a good faith belief as 
to the correctness of the statement or representation, after a determination by 
the commissioner that such a violation has occurred, shall be required to repay 
the amount of benefits received. 

(b)(1) The commissioner shall assess a penalty equal to fifteen percent (15%) 

of the overpaid benefits as described in subsection (a), to comply with the 

requirements of 42 U.S.C. § 503(a)(11). Moneys collected by this penalty 
shall be deposited into the unemployment compensation fund as provided in 

§ 50-7-501. 

(2) The commissioner shall further assess a penalty equal to seven and 
one-half percent (7.5%) of the overpaid benefits described in subsection (a). 
Moneys collected by this penalty shall be used to defray the costs of 
deterring, detecting, or collecting overpayments. The penalty provided in 
this subdivision (b)(2) is in addition to the penalty provided in subdivision 
(b)(1). 

(c)(1) In addition to the requirements of subsections (a) and (b), the 

commissioner shall assess interest at a rate of no more than one and one-half 

percent (1.5%) per month on the total amount due that remains unpaid for 

a period of thirty (80) or more calendar days after the date on which the 

commissioner sends notice of the commissioner’s determination that a 

violation has occurred to the last known address of the claimant. For 

purposes of this subdivision (c)(1), “total amount due” includes the unem- 
ployment benefits received pursuant to subsection (a) and the penalties 

provided for in subsection (b). 

(2) A pending appeal of the order of the commissioner shall not suspend 
the assessment of interest on unemployment benefits obtained in violation of 
this chapter. 

(d) Moneys received by the department in repayment of unemployment 
benefits and payment of penalties and interest pursuant to subsections (a), 
(b)(2), and (c) shall first be applied to the unemployment benefits received, then 
to any interest due. These moneys shall be used by the department to defray 
the costs of deterring, detecting or collecting overpayments. 


History. Section to Section References. 
Acts 2009, ch. 479, § 3; 2012, ch. 824, § 7. This section is referred to in § 50-7-501. 
PART 8 


TENNESSEE WORKS ACT OF 2012 


50-7-801. Short title. 


This part shall be known and may be cited as the “Tennessee Works Act of 
ings 
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History. 
Acts 2012, ch. 1068, § 1. 


50-7-802. Tennessee Works pilot program — Purpose. 


(a) There is hereby established the Tennessee works pilot program to 
provide job training designed to attract new businesses to the state and to 
assist in the expansion or retention of existing businesses in this state. 

(b) The purpose of the Tennessee works pilot program is to: 

(1) Enhance this state’s economic growth and vitality by offering assis- 
tance to privately owned businesses and industries in training a new 
workforce and by creating new jobs and retaining and upgrading existing 
jobs; 

(2) Provide technical education and training as a component of this state’s 
economic development efforts; 

(3) Be flexible and responsive to the training needs of business and 
industry in this state; and 

(4) Offering on-the-job training programs to support existing employees 
and dislocated workers. 


History. 
Acts 2012, ch. 1068, § 1. 


50-7-803. Part definitions. 


As used in this part: 

(1) “Department” means the department of labor and workforce 
development; 

(2) “Dislocated worker” means an individual who: 

(A) Has been terminated or laid off, or who has received a notice of 

termination or layoff from employment, including an individual: 
(i) Currently eligible for unemployment insurance benefits; or 
(ii) Who has exhausted entitlement to unemployment insurance 
benefits; 

(B) Has been terminated or laid off, or has received a notice of 
termination or layoff from employment as a result of any permanent 
closure of, or any substantial layoff at, a plant, facility, or enterprise, 
including a facility at which the employer has made a general announce- 
ment that the facility will close within one hundred eighty (180) days; 

(C) Was self-employed, but is unemployed as a result of general 
economic conditions in the community in which the individual resides or 
because of natural disasters; or 

(D) Is a displaced homemaker; 

(3) “Displaced homemaker” means an individual who has been: 

(A) Providing unpaid services to the individual’s family members in the 
home; and 

(B) Dependent on the income of another family member but is no longer 
supported by that income; 

(4) “Eligible business” means a business determined by the department to 
be eligible for Tennessee works pilot program grants; 
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(5) “Eligible training expenses” means expenses determined by the de- 
partment to be eligible for grants awarded through the Tennessee works 
pilot program; and 

(6) “Trade adjustment assistance funds” means funds distributed in 
accordance with the federal Trade Adjustment Assistance Reform Act of 
2002, compiled in title 19 of the United States Code. 


History. 
Acts 2012, ch. 1068, § 1. 


50-7-804. Administration — Reimbursable screening for potential em- 
ployment of grants to private businesses. 


(a) The department shall administer the Tennessee works pilot program by 
awarding reimbursable training grants to privately owned businesses for the 
purpose of screening for potential employment of new and existing employees 
in this state. 

(b)(1) Tennessee works pilot program training grants will be awarded to 

eligible businesses seeking to make new hires during or after the screening 

period. Such grants shall be used for the eligible training expenses of a 

dislocated worker: 

(A) Who is a first-time unemployment insurance claimant. The claim- 
ant shall continue to receive unemployment insurance benefits during the 
screening period; or 

(B) Whose job is lost due to workforce offshoring by the worker’s former 
employer and who is currently under a valid trade petition approved by 
the United States department of labor. 

(2)(A) A Tennessee works pilot program screening period shall last for up 

to, but no more than, eight (8) weeks. At any time during the screening 

period or after the screening period, the employer may elect to employ a 

dislocated worker on a full-time basis. 

(B)G) If an employer elects to employ the dislocated worker and to 

provide additional on the job training (OJT) to the dislocated worker, 

then the employer will be eligible to receive a wage offset in return for 
providing additional OJT to the dislocated worker. The employment and 
training of a dislocated worker pursuant to this subdivision (b)(2)(B)G) 
shall be in accordance with the department’s existing OJT program and 
the department’s rules and policies regarding the existing OJT program. 

(ii) A dislocated worker shall no longer be eligible to receive unem- 
ployment insurance benefits or trade adjustment compensation if the 
dislocated worker is employed and receiving OJT pursuant to subdivi- 
sion (b)(2)(B)(@). If the employer does not retain the dislocated worker 
following the OJT period and the dislocated worker is otherwise eligible 
to receive unemployment insurance benefits, then the dislocated worker 
can, upon filing a claim, resume receipt of unemployment insurance 
benefits. 

(3) An employer shall no longer be eligible for grants through the 
Tennessee works pilot program if the employer does not demonstrate a 
pattern of continued employment of dislocated workers following the end of 
the OJT period. 
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(c) Trade adjustment assistance funds shall only be awarded: 

(1) Through the Tennessee works pilot program pursuant to subdivision 
(b)(1)(B); and 

(2) To be used in limited cases as an option to expedite employment where 
the conditions described in subdivision (b)(1)(B) exist. 


History. 
Acts 2012, ch. 1068, § 1. 


50-7-805. Funding — Organizations ineligible for grants. 


(a) The Tennessee works pilot program established under this part shall be 
funded solely with funds received by the state from the United States 
department of labor and shall be subject to the availability of such funds and 
all laws governing the use of the funds. 

(b) No Tennessee works pilot program grant shall be awarded to: 

(1) Any state entity; 

(2) Any county, city, town, or other political subdivision of this state; or 

(3) Any organization or group of organizations, described in § 501(c)(3) of 
the Internal Revenue Code, codified in 26 U.S.C. § 501(c)(3), that is exempt 

from income tax under § 501(a) of the Internal Revenue Code, codified in 26 

U.S.C. § 501(a). 


History. 
Acts 2012, ch. 1068, § 1. 


50-7-806. Rules. 


The department has authority to adopt rules to effectuate this part. The 
rules shall be adopted in accordance with the rulemaking provisions of the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. The 
department may also adopt emergency rules as determined to be necessary to 
effectuate this chapter, in accordance with the Uniform Administrative Proce- 
dures Act. No rule shall be adopted without prior hearing and notice as 
provided under the Uniform Administrative Procedures Act. 


History. 
Acts 2012, ch. 1068, § 1. 


50-7-807. Report concerning findings and recommendations. 


On or before January 1, 2014, the department shall report to the commerce 
and labor committee of the senate and the business and utilities committee of 
the house of representatives concerning the department’s findings and recom- 
mendations concerning the Tennessee works pilot program. 


History. 
Acts 2012, ch. 1068, § 1; 2013, ch. 236, § 12. 
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CHAPTER 8 
EMPLOYMENT AGENCIES [REPEALED] 
Section 


50-8-101 — 50-8-117. [Repealed.] 


50-8-101 — 50-8-117. [Repealed.] 


Compiler’s Notes. 

Former ch. 8, §§ 50-8-101 — 50-8-117 (Acts 
1972, ch. 727, §§ 1-17; 1976, ch. 806, § 1(98); 
1977, ch. 24, §§ 1-6; 1980, ch. 504, §§ 1-3; 


concerning employment agencies, was repealed 
by Acts 1984, ch. 865, § 24. For present law 
concerning personnel recruiting services, see 
title 47, ch. 18, part 17. 


T.C.A. 50-1401 — 50-1417; 1984, ch. 676, § 3), 


CHAPTER 9 
DRUG-FREE WORKPLACE PROGRAMS 

Section 

50-9-101. Legislative intent. 

50-9-102. Applicability. 

50-9-103. Chapter definitions. 

50-9-104. Testing for drugs or alcohol authorized — Conditions for testing — Effect of failure to 
comply. 

50-9-105. Written policy statement. 

50-9-106. Required drug or alcohol tests. 

50-9-107. Testing subject to department of transportation procedures — Verification — Chain of 
custody procedures — Costs — Discrimination on grounds of voluntary treatment 
prohibited. 

50-9-108. Drug or alcohol use not a disability — Drug or alcohol use “cause” for firing or failure to 
hire — Miscellaneous provisions. 

50-9-109. Confidentiality of records — Parental notification. 

50-9-110. Prerequisites for processing test specimens — Licensure of testing laboratory. 

50-9-111. Rules and regulations — Guidelines for state testing program. 

50-9-112. Temporary employment agencies exempt from drug-free workplace requirements. 

50-9-113. State and local government construction contracts. 

50-9-114. Information to be included within bid or procurement specifications for construction 


services — Contesting a contract. 


Cross-References. 
Requirements for admission of results of 
breathalyzer, § 24-7-124. 


50-9-101. Legislative intent. 


(a) It is the intent of the general assembly to promote drug-free workplaces 


in order that employers in this state be afforded the opportunity to maximize 
their levels of productivity, enhance their competitive positions in the market- 
place and reach their desired levels of success without experiencing the costs, 
delays and tragedies associated with work-related accidents resulting from 
drug or alcohol abuse by employees. It is further the intent of the general 
assembly that drug and alcohol abuse be discouraged and that employees who 
choose to engage in drug or alcohol abuse face the risk of unemployment and 
the forfeiture of workers’ compensation benefits. 
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(b) If an employer implements a drug-free workplace program in accordance 
with this chapter, which includes notice, education and procedural require- 
ments for testing for drugs and alcohol pursuant to rules developed by the 
division, the covered employer may require the employee to submit to a test for 
the presence of drugs or alcohol and, if a drug or alcohol is found to be present 
in the employee’s system at a level prescribed by statute or by rule adopted 
pursuant to this chapter, the employee may be terminated and forfeits 
eligibility for workers’ compensation medical and indemnity benefits. However, 
a drug-free workplace program must require the covered employer to notify all 
employees that it is a condition of employment for an employee to refrain from 
reporting to work or working with the presence of drugs or alcohol in the 
employee’s body and, if an injured employee refuses to submit to a test for 
drugs or alcohol, the employee forfeits eligibility for workers’ compensation 
medical and indemnity benefits. 


History. 
Acts 1996, ch. 944, § 50; 1997, ch. 533, § 17. 


Compiler’s Notes. 

Acts 1996, ch. 944, which enacted this chap- 
ter, is known and may be cited as the “Workers’ 
Compensation Reform Act of 1996.” 


Section to Section References. 

This chapter is referred to in §§ 50-6-110, 
50-6-121, 50-7-3038. 

This section is referred to in § 50-9-105. 


Law Reviews. 

Employee Investigations: Representation 
Rights Expanded to Nonunion Employees 
(Mark H. Floyd), 36 No. 10 Tenn. B.J. 13 (2000). 


Attorney General Opinions. 

Confidentiality of public employee’s drug-free 
workplace program records in personnel re- 
cords, OAG 99-126 (6/29/99). 

The Tennessee department of correction is 


50-9-102. Applicability. 


eligible to become a “covered employer” under 
the drug-free workplace program, OAG 04-019 
(2/09/04). 

If the Tennessee department of correction 
elects to implement a drug-free workplace pro- 
gram, it need not comply with T.C.A. § 41-1- 
121, OAG 04-019 (2/09/04). 

If the Tennessee department of correction 
implements the drug-free workplace program, 
employees not in “safety-sensitive positions” 
may be required to submit to tests for alcohol 
only when the test is based upon “reasonable 
suspicion,” and employees in safety-sensitive 
positions may only be tested for alcohol use on 
particular occasions; provided such testing 
comports with federal law, its employees may 
be tested randomly for drugs, OAG 04-019 
(2/09/04). 


Collateral References. 
Validity and operation of pre-employment 
drug testing — State cases. 96 A.L.R.5th 485. 


Sections 50-9-103 — 50-9-111 apply to a drug-free workplace program 
implemented pursuant to rules adopted by the administrator of the division of 
workers’ compensation. The application of this chapter is subject to the 
provisions of any applicable collective bargaining agreement. Nothing in the 
program authorized by this chapter is intended to authorize any employer to 
test any applicant or employee for alcohol or drugs in any manner inconsistent 
with federal constitutional or statutory requirements, including those imposed 
by the Americans with Disabilities Act, compiled in 42 U.S.C. § 12101 et seq. 
and the National Labor Relations Act, compiled in 29 U.S.C. § 151 et seq. 


Amendments. 
The 2014 amendment substituted “the ad- 
ministrator of the division of workers’ compen- 


History. 
Acts 1996, ch. 944, § 50; 1997, ch. 533, § 18; 
1999, ch. 520, § 41; 2014, ch. 908, § 10 
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sation” for “the commissioner of labor and Effective Dates. 
workforce development” at the end of the first Acts 2014, ch. 903, § 14. July 1, 2014. 
sentence. 


50-9-103. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Alcohol” has the same meaning in this chapter when used in the 
federal regulations describing the procedures used for testing of alcohol by 
programs operating pursuant to the authority of the United States depart- 
ment of transportation, currently compiled at 49 CFR part 40. It is intended 
that the definition shall change as the department of transportation’s 
regulations are revised; 

(2) “Alcohol test” means an analysis of breath, or blood, or any other 
analysis that determines the presence and level or absence of alcohol as 
authorized by the United States department of transportation in its rules 
and guidelines concerning alcohol testing and drug testing; 

(3) “Chain of custody” refers to the methodology of tracking specified 
materials or substances for the purpose of maintaining control and account- 
ability from initial collection to final disposition for all such materials or 
substances, and providing for accountability at each stage in handling, 
testing and storing specimens and reporting test results; 

(4) “Confirmation test,” “confirmed test” or “confirmed drug or alcohol 
test” means a second analytical procedure used to identify the presence of a 
specific drug or alcohol or metabolite in a specimen, which test must be 
different in scientific principle from that of the initial test procedure and 
must be capable of providing requisite specificity, sensitivity and quantita- 
tive accuracy; 

(5) “Covered employer” means a person or entity that employs a person, is 
covered by the Workers’ Compensation Law, compiled in chapter 6 of this 
title, maintains a drug-free workplace pursuant to this chapter and includes 
on the posting required by § 50-9-105 a specific statement that the policy is 
being implemented pursuant to this chapter. This chapter shall have no 
effect on employers who do not meet this definition; 

(6) “Drug” means any controlled substance subject to testing pursuant to 
drug testing regulations adopted by the United States department of 
transportation. A covered employer shall test an individual for all such drugs 
in accordance with this chapter. The commissioner of labor and workforce 
development may add additional drugs by rule in accordance with 
§ 50-9-111; 

(7) “Drug or alcohol rehabilitation program” means a service provider 
that provides confidential, timely and expert identification, assessment and 
resolution of employee drug or alcohol abuse; 

(8) “Drug test” or “test” means any chemical, biological or physical 
instrumental analysis administered by a laboratory authorized to do so 
pursuant to this chapter, for the purpose of determining the presence or 
absence of a drug or its metabolites pursuant to regulations governing drug 
testing adopted by the United States department of transportation or other 
recognized authority approved by rule by the commissioner of labor and 
workforce development; 
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(9) “Employee” means any person who works for salary, wages or other 
remuneration for a covered employer; 

(10) “Employee assistance program” means an established program ca- 
pable of providing expert assessment of employee personal concerns; confi- 
dential and timely identification services with regard to employee drug or 
alcohol abuse; referrals of employees for appropriate diagnosis, treatment 
and assistance; and follow-up services for employees who participate in the 
program or require monitoring after returning to work. If, in addition to 
those activities, an employee assistance program provides diagnostic and 
treatment services, these services shall in all cases be provided by the 
program; 

(11) “Employer” means a person or entity that employs a person and that 
is covered by the Workers’ Compensation Law, compiled in chapter 6 of this 
title; 

(12) “Initial drug or alcohol test” means a procedure that qualifies as a 
“screening test” or “initial test” pursuant to regulations governing drug or 
alcohol testing adopted by the United States department of transportation or 
other recognized authority approved by rule by the administrator of the 
division of workers’ compensation; 

(13) “Job applicant” means a person who has applied for a position with a 
covered employer and who has been offered employment conditioned upon 
successfully passing a drug or alcohol test, and may have begun work 
pending the results of the drug or alcohol test; 

(14) “Medical review officer” or “MRO” means a heehee physician, 
employed with or contracted with a covered employer, who has knowledge of 
substance abuse disorders, laboratory testing procedures and chain of 
custody collection procedures; who verifies positive, confirmed test results; 
and who has the necessary medical training to interpret and evaluate an 
employee’s positive test result in relation to the employee’s medical history 
or any other relevant biomedical information; 

(15) “Reasonable-suspicion drug testing” means drug or alcohol testing 
based on a belief that an employee is using or has used drugs or alcohol in 
violation of the covered employer’s policy drawn from specific objective and 
articulable facts and reasonable inferences drawn from those facts in light of 
experience. Among other things, the facts and inferences may be based upon: 

(A) Observable phenomena while at work, such as direct observation of 
drug or alcohol use or of the physical symptoms or manifestations of being 
under the influence of a drug or alcohol; 

(B) Abnormal conduct or erratic behavior while at work or a significant 
deterioration in work performance; 

(C) A report of drug or alcohol use, provided by a reliable and credible 
source; 

(D) Evidence that an individual has tampered with a drug or alcohol 
test during employment with the current covered employer; 

(E) Information that an employee has caused, contributed to or been 
involved in an accident while at work; or 

(F) Evidence that an employee has used, possessed, sold, solicited or 
transferred drugs or used alcohol while working or while on the covered 
employer’s premises or while operating the covered employer’s vehicle, 
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machinery or equipment; 
(16)(A) “Safety-sensitive position” means a position involving a safety- 
sensitive function pursuant to regulations governing drug or alcohol 
testing adopted by the United States department of transportation. For 
drug-free workplaces, the commissioner is authorized, with the approval 
of the advisory council on workers’ compensation, to promulgate rules 
expanding the scope of safety-sensitive position to cases where impair- 
ment may present a clear and present risk to co-workers or other persons; 

(B) “Safety-sensitive position” means, with respect to any employer, a 

position in which a drug or alcohol impairment constitutes an immediate 
and direct threat to public health or safety, such as a position that requires 
the employee to carry a firearm, perform life-threatening procedures, work 
with confidential information or documents pertaining to criminal inves- 
tigations or work with controlled substances; or a position in which a 
momentary lapse in attention could result in injury or death to another 
person; and 
(17) “Specimen” means tissue, fluid or a product of the human body 

capable of revealing the presence of alcohol or drugs or their metabolites. 


History. 

Acts 1996, ch. 944, § 50; 1997, ch. 533, 
§§ 19-24; 1998, ch. 1024, §§ 5, 6; 1999, ch. 520, 
§ 41; 2014, ch. 903, § 11. 


Amendments. 

The 2014 amendment substituted “the ad- 
ministrator of the division of workers’ compen- 
sation” for “the commissioner of labor and 
workforce development” at the end of the defi- 
nition of “initial drug or alcohol test”. 


Effective Dates. 
Acts 2014, ch. 908, § 14. July 1, 2014. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Section to Section References. 

Sections 50-9-103 — 50-9-111 are referred to 
in § 50-9-102. 

This section is referred to in §§ 50-6-110, 
50-9-104. 


50-9-104. Testing for drugs or alcohol authorized — Conditions for 
testing — Effect of failure to comply. 


(a) A covered employer may test a job applicant for alcohol or for any drug 
described in § 50-9-103; provided, that, for public employees, the testing shall 
be limited to the extent permitted by the Tennessee and federal constitutions. 
A covered employer may test an employee for any drug defined in § 50-9-108, 
and at any time set out in § 50-9-106. An employee who is not in a 
safety-sensitive position, as defined in § 50-9-103, may be tested for alcohol 
only when the test is based upon reasonable suspicion, as defined in § 50-9- 
103. An employee in a safety-sensitive position may be tested for alcohol use at 
any occasion described in § 50-9-106(a)(2)-(5), inclusive. In order to qualify as 
having established a drug-free workplace program that affords a covered 
employer the ability to qualify for the discounts provided under § 50-6-418 and 
deny workers’ compensation medical and indemnity benefits and shift the 
burden of proof under § 50-6-110(c), all drug or alcohol testing conducted by 
covered employers shall be in conformity with the standards and procedures 
established in this chapter and all applicable rules adopted pursuant to this 
chapter. If a covered employer fails to maintain a drug-free workplace program 
in accordance with the standards and procedures established in this section 
and in applicable rules, the covered employer shall not be eligible for: 
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(1) Discounts under § 50-6-418; 

(2) A shift in the burden of proof pursuant to § 50-6-110(c); or 

(3) Denial of workers’ compensation medical and indemnity benefits 
pursuant to this chapter. All covered employers qualifying for and receiving 
discounts provided under § 50-6-418 must be reported annually by the 
insurer to the division. 

(b) The commissioner of labor and workforce development shall adopt a 
form pursuant to the commissioner’s rulemaking authority, which form shall 
be used by the employer to certify compliance with this chapter. Substantial 
compliance in completing and filing the form with the commissioner shall 
create a rebuttable presumption that the employer has established a drug-free 
workplace program and is entitled to the protection and benefit of this chapter. 
Prior to granting any premium credit to an employer pursuant to § 50-6-418, 
all insurers and self-insured pools under chapter 6, part 4 of this title, shall 
obtain the form from the employer. No less frequently than monthly, insurers 
and self-insured pools shall submit the forms to the department of labor and 
workforce development. Any other employer desiring to establish a drug-free 
workplace shall file the form with the department. 

(c) It is intended that any employer required to test its employees pursuant 
to the requirements of any federal statute or regulation shall be deemed to be 
in conformity with this section as to the employees it is required to test by 
those standards and procedures designated in that federal statute or regula- 
tion. All other employees of the employer shall be subject to testing as provided 
in this chapter in order for the employer to qualify as having a drug-free 
workplace program. 


History. Section to Section References. 
Acts 1996, ch. 944, § 50; 1997, ch. 538, §§ 25, Sections 50-9-103 — 50-9-111 are referred to 
26; 1999, ch. 520, § 41. in § 50-9-102. 


50-9-105. Written policy statement. 


(a) One (1) time only, prior to testing, a covered employer shall give all 
employees and job applicants for employment a written policy statement that 
contains: 

(1) Ageneral statement of the covered employer’s policy on employee drug 
or alcohol use, which must identify: 

(A) The types of drug or alcohol testing an employee or job applicant 
may be required to submit to, including reasonable-suspicion drug or 
alcohol testing or drug or alcohol testing conducted on any other basis; and 

(B) The actions the covered employer may take against an employee or 
job applicant on the basis of a positive confirmed drug or alcohol test 
result; 

(2) Astatement advising the employee or job applicant of the existence of 
this section; 

(3) A general statement concerning confidentiality; 

(4) Procedures for employees and job applicants to confidentially report to 

a medical review officer the use of prescription or nonprescription medica- 

tions to a medical review officer after being tested, but only if the testing 

process has revealed a positive result for the presence of alcohol or drug use; 
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(5) The consequences of refusing to submit to a drug or alcohol test; 

(6) A representative sampling of names, addresses and telephone num- 
bers of employee assistance programs and local drug or alcohol rehabilita- 
tion programs; 

(7) Astatement that an employee or job applicant who receives a positive 
confirmed test result may contest or explain the result to the medical review 
officer within five (5) working days after receiving written notification of the 
test result; that if an employee’s or job applicant’s explanation or challenge 
is unsatisfactory to the medical review officer, the medical review officer 
shall report a positive test result back to the covered employer; and that a 
person may contest the drug or alcohol test result pursuant to rules adopted 
by the department of labor and workforce development; 

(8) Astatement informing the employee or job applicant of the employee’s 
responsibility to notify the laboratory of any administrative or civil action 
brought pursuant to this section; 

(9) A list of all drug classes for which the employer may test; 

(10) A statement regarding any applicable collective bargaining agree- 
ment or contract and any right to appeal to the applicable court; 

(11) A statement notifying employees and job applicants of their right to 
consult with a medical review officer for technical information regarding 
prescription or nonprescription medication; and 

(12) A statement complying with the requirements for notice under 
§ 50-9-101(b). 

(b) A covered employer shall ensure that at least sixty (60) days elapse 
between a general one-time notice to all employees that a drug-free workplace 
program is being implemented and the effective date of the program. The 
notice shall also indicate that on the effective date of the program that 
§ 50-6-110(c) will apply to that employer. 

(c) A covered employer shall include notice of drug and alcohol testing on 
vacancy announcements for positions for which drug or alcohol testing is 
required. A notice of the covered employer’s drug and alcohol testing policy 
must also be posted in an appropriate and conspicuous location on the covered 
employer’s premises, and copies of the policy must be made available for 
inspection by the employees or job applicants of the covered employer during 
regular business hours in the covered employer’s personnel office or other 
suitable locations. 

(d) Subject to any applicable provisions of a collective bargaining agreement 
or any applicable labor law, a covered employer may rescind its coverage under 
this chapter by posting a written and dated notice in an appropriate and 
conspicuous location on its premises. The notice shall state that the policy will 
no longer be conducted pursuant to this chapter. The employer shall also 
provide sixty (60) days’ written notice to the employer’s workers’ compensation 
insurer of the rescission. As to employees and job applicants, the recession 
shall become effective no earlier than sixty (60) days after the date of the 
posted notice. 

(e) The commissioner of labor and workforce development shall develop a 
model notice and policy for drug-free workplace programs. 

(f) Any notice required by this section shall inform minors who are tested 
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that the minor’s parents or guardians will be notified of the results of tests 
conducted pursuant to this chapter. 


History. Section to Section References. 
Acts 1996, ch. 944, § 50; 1997, ch. 533, Sections 50-9-103 — 50-9-111 are referred to 
8§ 27-33; 1998, ch. 1024, § 7; 1999, ch. 520, in § 50-9-102. 


§ 41; 2001, ch. 160, § 2. This section is referred to in § 50-9-103. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


50-9-106. Required drug or alcohol tests. 


(a) To the extent permitted by law, a covered employer who establishes a 
drug-free workplace is required to conduct the following types of drug or 
alcohol tests: 

(1) Jos Applicant Druc AND ALCOHOL TEsTING. A covered employer must, 
after a conditional offer of employment, require job applicants to submit to a 
drug test and may use a refusal to submit to a drug test or a positive 
confirmed drug test as a basis for refusing to hire a job applicant. An 
employer may, but is not required to, test job applicants, after a conditional 
offer of employment, for alcohol. Limited testing of applicants, only if it is 
based on a reasonable classification basis, is permissible in accordance with 
division rule; 

(2) REASONABLE-SUSPICION DruG AND ALCOHOL TEsTING. A covered em- 
ployer must require an employee to submit to reasonable-suspicion drug or 
alcohol testing. A written record shall be made of the observations leading to 
a controlled substances reasonable suspicion test within twenty-four (24) 
hours of the observed behavior or before the results of the test are released, 
whichever is earlier. A copy of this documentation shall be given to the 
employee upon request, and the original documentation shall be kept 
confidential by the covered employer pursuant to § 50-9-109 and shall be 
retained by the covered employer for at least one (1) year; 

(3) Routine Firness-For-Duty Druc TEsTING. 

(A) A covered employer shall require an employee to undergo drug or 
alcohol testing if, as a part of the employer’s written policy, the test is 
conducted as a routine part of a routinely scheduled employee fitness-for- 
duty medical examination, or is scheduled routinely for all members of an 
employment classification or group; provided, that a public employer may 
require scheduled, periodic testing only of employees who: 

(i) Are police or peace officers; 

(ii) Have drug interdiction responsibilities; 

(iii) Are authorized to carry firearms; 

(iv) Are engaged in activities that directly affect the safety of others; 

(v) Work in direct contact with inmates in the custody of the depart- 
ment of correction; or 

(vi) Work in direct contact with minors who have been adjudicated 
delinquent or who are in need of supervision in the custody of the 
department of children’s services. 

(B) This subdivision (a)(3) does not require a drug or alcohol test if a 
covered employer’s personnel policy on July 1, 1998, does not include drug 
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or alcohol testing as part of a routine fitness-for-duty medical examina- 
tion. The test shall be conducted in a nondiscriminatory manner. Routine 
fitness-for-duty drug or alcohol testing of employees does not apply to 
volunteer employee health screenings, employee wellness programs, pro- 
grams mandated by governmental agencies, or medical surveillance 
procedures that involve limited examinations targeted to a particular body 
part or function. 

(4) Fottow-Up Druca Testinc. If the employee in the course of employ- 
ment enters an employee assistance program for drug-related or alcohol- 
related problems, or a drug or alcohol rehabilitation program, the covered 
employer must require the employee to submit to a drug and alcohol test, as 
appropriate, as a follow-up to the program, unless the employee voluntarily 
entered the program. In those cases, the covered employer has the option to 
not require follow-up testing. If follow-up testing is required, it must be 
conducted at least once a year for a two-year period after completion of the 
program. Advance notice of a follow-up testing date must not be given to the 
employee to be tested; and 

(5) Post-AccipEntT Testinc. After an accident that results in an injury, as 
defined in chapter 3 of this title, and the rules promulgated under chapter 3 
of this title, the covered employer shall require the employee to submit to a 
drug or alcohol test in accordance with this chapter. 

(b) This chapter does not preclude an employer from conducting any lawful 
testing of employees for drugs or alcohol that is in addition to the minimum 
testing required under this chapter. 


History. This section is referred to in § 50-9-104. 
Acts 1996, ch. 944, § 50; 1997, ch. 533, 
§§ 34-39; 1998, ch. 1024, §§ 8-10. Collateral References. 
Validity and operation of pre-employment 
Cross-References. drug testing — State cases. 96 A.L.R.5th 485. 


Confidentiality of public records, § 10-7-504. 


Section to Section References. 
Sections 50-9-103 — 50-9-111 are referred to 
in § 50-9-102. 


50-9-107. Testing subject to department of transportation procedures 
— Verification — Chain of custody procedures — Costs — 
Discrimination on grounds of voluntary treatment prohib- 
ited. 


(a) All specimen collection and testing for drugs and alcohol under this 
chapter shall be performed in accordance with the procedures provided for by 
the United States department of transportation rules for workplace drug and 
alcohol testing compiled at 49 CFR part 40. 

(b) A covered employer may not discharge, discipline, refuse to hire, dis- 
criminate against or request or require rehabilitation of an employee or job 
applicant on the sole basis of a positive test result that has not been verified by 
a confirmation test and by a medical review officer. 

(c) A covered employer that performs drug testing or specimen collection 
shall use chain-of-custody procedures established by regulations of the United 
States department of transportation or such other recognized authority 
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approved by rule by the commissioner of labor and workforce development 
governing drug testing. 

(d) Acovered employer shall pay the cost of all drug and alcohol tests, initial 
and confirmation, that the covered employer requires of employees. An 
employee or job applicant shall pay the costs of any additional drug or alcohol 
tests not required by the covered employer. 

(e) A covered employer shall not discharge, discipline or discriminate 
against an employee solely upon the employee’s voluntarily seeking treatment, 
while under the employ of the covered employer, for a drug-related or 
alcohol-related problem if the employee has not previously tested positive for 
drug or alcohol use, entered an employee assistance program for drug-related 
or alcohol-related problems or entered a drug or alcohol rehabilitation pro- 
gram. Unless otherwise provided by a collective bargaining agreement, a 
covered employer may select the employee assistance program or drug or 
alcohol rehabilitation program if the covered employer pays the cost of the 
employee’s participation in the program. However, nothing in this chapter is 
intended to require any employer to permit or provide a rehabilitation 
program. 

(f) If drug or alcohol testing is conducted based on reasonable suspicion, the 
covered employer shall promptly detail in writing the circumstances that 
formed the basis of the determination that reasonable suspicion existed to 
warrant the testing. A copy of this documentation shall be given to the 
employee upon request and the original documentation shall be kept confiden- 
tial by the covered employer pursuant to § 50-9-109, and shall be retained by 
the covered employer for at least one (1) year. 


History. Section to Section References. 
Acts 1996, ch. 944, § 50; 1997, ch. 533, Sections 50-9-103 — 50-9-111 are referred to 
§§ 40-43; 1999, ch. 520, § 41. in § 50-9-102. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


50-9-108. Drug or alcohol use not a disability — Drug or alcohol use 
“cause” for firing or failure to hire — Miscellaneous pro- 
visions. 


(a) An employee or job applicant whose drug or alcohol test result is 
confirmed as positive in accordance with this section shall not, by virtue of the 
result alone, be deemed to have a disability as defined under federal, state or 
local disability discrimination laws. 

(b) Acovered employer who discharges or disciplines an employee or refuses 
to hire a job applicant in compliance with this section is considered to have 
discharged, disciplined or refused to hire for cause. 

(c) No physician-patient relationship is created between an employee or job 
applicant and a covered employer or any person performing or evaluating a 
drug or alcohol test, solely by the establishment, implementation or adminis- 
tration of a drug or alcohol testing program. This section in no way relieves the 
person performing the test from responsibility for acts of negligence in 
performing the tests. 

(d) Nothing in this section shall be construed to prevent a covered employer 
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from establishing reasonable work rules related to employee possession, use, 
sale or solicitation of drugs or alcohol, including convictions for offenses 
relating to drugs or alcohol, and taking action based upon a violation of any of 
those rules. 

(e) This section does not operate retroactively, and does not abrogate the 
right of an employer under state law to lawfully conduct drug or alcohol tests, 
or implement lawful employee drug-testing programs. This chapter shall not 
prohibit an employer from conducting any drug or alcohol testing of employees 
that is otherwise permitted by law. 

(f) If an employee or job applicant refuses to submit to a drug or alcohol test, 
the covered employer is not barred from discharging or disciplining the 
employee or from refusing to hire the job applicant; however, this subsection (f) 
does not abrogate the rights and remedies of the employee or job applicant as 
otherwise provided in this section. 

(g) This section does not prohibit an employer from conducting medical 
screening or other tests required, permitted or not disallowed by any statute, 
rule or regulation for the purpose of monitoring exposure of employees to toxic 
or other unhealthy substances in the workplace or in the performance of job 
responsibilities. The screening or testing is limited to the specific substances 
expressly identified in the applicable statute, rule or regulation, unless prior 
written consent of the employee is obtained for other tests. The screening or 
testing need not be in compliance with the rules adopted by the department of 
labor and workforce development and department of health. If applicable, the 
drug or alcohol testing must be specified in a collective bargaining agreement 
as negotiated by the appropriate certified bargaining agent before the testing 
is implemented. 

(h) No cause of action shall arise in favor of any person based upon the 
failure of an employer to establish a program or policy for drug or alcohol 
testing. 


History. 
Acts 1996, ch. 944, § 50; 1997, ch. 533, § 44; 
1999, ch. 520, § 41; 2011, ch. 47, § 53. 


Compiler’s Notes. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 


of enactment of this legislation, which was July 
12014) 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


Section to Section References. 
Sections 50-9-103 — 50-9-111 are referred to 
in § 50-9-102. 


50-9-109. Confidentiality of records — Parental notification. 


(a) All information, interviews, reports, statements, memoranda and drug 
or alcohol test results, written or otherwise, received by the covered employer 
through a drug or alcohol testing program are confidential communications 
and may not be used or received in evidence, obtained in discovery or disclosed 
in any public or private proceedings, except in accordance with this section or 
in determining compensability under this chapter. 

(b) Covered employers, laboratories, medical review officers, employee as- 
sistance programs, drug or alcohol rehabilitation programs and their agents 
who receive or have access to information concerning drug or alcohol test 
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results shall keep all information confidential. Release of the information 
under any other circumstance is authorized solely pursuant to a written 
consent form signed voluntarily by the person tested, unless the release is 
compelled by a hearing officer or a court of competent jurisdiction pursuant to 
an appeal taken under this section, relevant to a legal claim asserted by the 
employee or is deemed appropriate by a professional or occupational licensing 
board in a related disciplinary proceeding. The consent form must contain, at 
a minimum: 

(1) The name of the person who is authorized to obtain the information; 

(2) The purpose of the disclosure; 

(3) The precise information to be disclosed; 

(4) The duration of the consent; and 

(5) The signature of the person authorizing release of the information. 

(c) Information on drug or alcohol test results for tests administered 
pursuant to this chapter shall not be released or used in any criminal 
proceeding against the employee or job applicant. Information released con- 
trary to this section is inadmissible as evidence in the criminal proceeding. 

(d) This section does not prohibit a covered employer, agent of the employer 
or laboratory conducting a drug or alcohol test from having access to employee 
drug or alcohol test information or using the information when consulting with 
legal counsel in connection with actions brought under or related to this 
section, or when the information is relevant to its defense in a civil or 
administrative matter. Neither is this section intended to prohibit disclosure 
among management as is reasonably necessary for making disciplinary 
decisions relating to violations of drug or alcohol standards of conduct adopted 
by an employer. 

(e) Acovered employer shall notify the parents or legal guardians of a minor 
of the results of any drug or alcohol testing program conducted pursuant to this 
chapter. Notwithstanding any other provisions of this section, an employer is 
authorized to disclose the results to parents and guardians and an employer 
shall not be liable for any disclosure permitted by this subsection (e). 


History. . This section is referred to in §§ 50-9-106, 
Acts 1996, ch. 944, § 50; 1997, ch. 533, § 45;  50-9-107. 


2001, ch. 160, § 1. Wry 
Attorney General Opinions. 


Cross-References. Confidentiality of public employee’s drug-free 
Confidentiality of public records, § 10-7-504. workplace program records in personnel re- 


Section to Section References. cords, OAG 99-126 (6/29/99). 


Sections 50-9-103 — 50-9-111 are referred to 
in § 50-9-102. 


50-9-110. Prerequisites for processing test specimens — Licensure of 
testing laboratory. 


(a) A laboratory may not analyze initial or confirmation test specimens 
unless: 

(1) The laboratory is licensed and approved by the department of health, 
using criteria established by the United States department of health and 
human services as guidelines for modeling the state drug-free testing 
program pursuant to this section, or the laboratory is certified by the United 
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States department of health and human services, the College of American 
Pathologists or other recognized authority approved by rule by the commis- 
sioner of labor and workforce development; and 

(2) The laboratory complies with the procedures established by the 

United States department of transportation for a workplace drug test 

program or other recognized authority approved by the commissioner of 

labor and workforce development. 

(b) Confirmation tests may only be conducted by a laboratory that meets the 
requirements of subdivisions (a)(1) and (2) and is certified by either the 
Substance Abuse and Mental Health Services Administration or the College of 
American Pathologists — Forensic Urine Testing Programs. 


History. Section to Section References. 
Acts 1996, ch. 944, § 50; 1997, ch. 5383, § 46; Sections 50-9-103 — 50-9-111 are referred to 
1999, ch. 520, § 41. in § 50-9-102. 


50-9-111. Rules and regulations — Guidelines for state testing pro- 
gram. 


(a) The administrator of the division of workers’ compensation is authorized 
to adopt rules, using the rules and guidelines adopted by the department of 
health and criteria established by the United States department of health and 
human services and the United States department of transportation as 
guidelines for modeling the state drug and alcohol testing program, concern- 
ing, but not limited to: 

(1) Standards for licensing drug and alcohol testing laboratories and 
suspension and revocation of the licenses; 

(2) Body specimens and minimum specimen amounts that are appropri- 
ate for drug or alcohol testing; 

(3) Methods of analysis and procedures to ensure reliable drug or alcohol 
testing results, including the use of breathalyzers and standards for initial 
tests and confirmation tests; 

(4) Minimum cut-off detection levels for alcohol, each drug or metabolites 
of the drug for the purposes of determining a positive test result; 

(5) Chain-of-custody procedures to ensure proper identification, labeling 
and handling of specimens tested; and 

(6) Retention, storage and transportation procedures to ensure reliable 
results on confirmation tests and retests. 

(b) The administrator of the division of workers’ compensation is authorized 
to adopt relevant federal rules concerning drug and alcohol testing as a 
minimum standard for testing procedures and protections that the adminis- 
trator may exceed. The rules shall be promulgated in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(c) The administrator of the division of workers’ compensation shall con- 
sider drug testing programs and laboratories operating as a part of the College 
of American Pathologists — Forensic Urine Drug Testing Programs in issuing 
guidelines or promulgating rules relative to recognized authorities in drug 
testing. 

(d) The administrator is authorized to set education program requirements 
for drug-free workplaces by rules promulgated in accordance with the require- 
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ments of the Uniform Administrative Procedures Act. The requirements shall 
not be more stringent than the federal requirements for workplaces regulated 
by the United States department of transportation rules. 


History. 

Acts 1996, ch. 944, § 50; 1997, ch. 533, §§ 7, 
47, 48; 1999, ch. 520, § 41; 2011, ch. 410, 
§ 10(f); 2014, ch. 908, § 12. 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 
the same subject, please refer to Acts 2011, ch. 
410. 


Amendments. 
The 2014 amendment substituted “adminis- 
trator of the division of workers’ compensation” 


for “commissioner of labor and workforce devel- 
opment” throughout the section; substituted 
“administrator may exceed” for “commissioner 
may exceed” at the end of the first sentence of 
(b); and substituted “The administrator” for 
“The commissioner” at the beginning of present 
(d). 


Effective Dates. 
Acts 2014, ch. 903, § 14. July 1, 2014. 


Section to Section References. 

Sections 50-9-103 — 50-9-111 are referred to 
in § 50-9-102. 

This section is referred to in § 50-9-103. 





50-9-112. Temporary employment agencies exempt from drug-free 
workplace requirements. 


A temporary employment agency shall not be required by rule, regulation or 
policy of the department of labor and workforce development to implement a 
drug-free workplace pursuant to this chapter. 


History. 
Acts 1998, ch. 1024, § 18; 1999, ch. 520, 
§ 41. 


50-9-113. State and local government construction contracts. 


(a) Each employer with five (5) or more employees receiving pay who 
contracts with the state or any local government to provide construction 
services or who is awarded a contract to provide construction services or who 
provides construction services to the state or local government shall submit an 
affidavit stating that the employer has a drug-free workplace program that 
complies with this chapter, in effect at the time of the submission of a bid at 
least to the extent required of governmental entities. Any private employer 
that certifies compliance with the drug-free workplace program, only to the 
extent required by this section, shall not receive any reduction in workers’ 
compensation premiums and shall not be entitled to any other benefit provided 
by compliance with the drug-free workplace program set forth in this chapter. 
Nothing in this section shall be construed to reduce or diminish the rights or 
privileges of any private employer who has a drug-free workplace program that 
fully complies with this chapter. For purposes of compliance with this section, 
any private employer shall obtain a certificate of compliance with the appli- 
cable portions of the Drug-free Workplace Act from the department of labor and 
workforce development. No local government or state governmental entity 
shall enter into any contract or award a contract for construction services with 
an employer who does not comply with this section. 

(b) If it is determined that an employer subject to this section has entered 
into a contract with a local government or state agency and the employer does 
not have a drug-free workplace pursuant to this section, the employer shall be 


50-9-114 EMPLOYER AND EMPLOYEE 786 
prohibited from entering into another contract with any local government or 
state agency until the employer can prove compliance with the drug-free 
workplace program pursuant to this section. If the same employer again 
contracts with any local government or state agency and does not have a 
drug-free workplace program pursuant to this section, then the employer shall 
be prohibited from entering into another contract with any local government or 
state agency for not less than three (3) months from the date the violation was 
discovered and verified and shall be prohibited from entering into another 
contract until the employer complies with the drug-free workplace program 
pursuant to this section. If the same employer for a third time contracts with 
any local government or state agency and does not have a drug-free workplace 
program pursuant to this section, then the employer shall be prohibited from 
entering into another contract with any local government or state agency for 
not less than one (1) year from the date the violation was discovered and 
verified and shall be prohibited from entering into another contract until the 
employer complies with the drug-free workplace program pursuant to this 
section. 

(c) Awritten affidavit by the principal officer of a covered employer provided 
to a local government at the time the bid or contract is submitted stating that 
the employer is in compliance with this section shall absolve the local 
government of all further responsibility under this section and any liability 
arising from the employer’s compliance or failure of compliance with this 
section. 

(d) For the purposes of this section, “employer” does not include any utility 
or unit of local government. “Employer” includes any private company or 
corporation. 


History. 
Acts 2000, ch. 918, §§ 1, 2. 


Attorney General Opinions. 

An employer was barred from bidding on a 
contract under T.C.A. § 50-9-113, public con- 
tracting statutes and other provisions of the 
law where: (1) The employer submitted an 
affidavit stating that the employer had a drug- 
free workplace program with its bid for con- 
struction services for a board of education proj- 
ect; (2) The employer did not have a certificate 
of compliance from the department of labor and 
workforce development at the time the affidavit 
was submitted; (3) The employer subsequently 
provided information showing that it had ob- 
tained a certificate of compliance after the bid 
was submitted; and (4) The local board of edu- 


cation had independent knowledge that the 
employer did not have a certificate of compli- 
ance from the department of labor and work- 
force development at the time the affidavit was 
submitted, OAG 02-001 (1/2/02). 

Where the local board of education had ac- 
tual knowledge that an employer was not in 
compliance with the statute, T.C.A. § 50-9- 
113(c) did not apply, OAG 02-001 (1/2/02). 

The board of education should award a con- 
tract to the next lowest bidder who has com- 
plied with T.C.A. § 50-9-113 when the low bid 
employer is not in compliance with the statute, 
OAG 02-001 (1/2/02). 

A board of education should not reject all bids 
and re-bid an entire project unless all the 
bidders failed to comply with the terms of 
T.C.A. § 50-9-1138, OAG 02-001 (1/2/02). 


50-9-114. Information to be included within bid or procurement speci- 
fications for construction services — Contesting a con- 


tract. 


(a) The state or any local government, including departments, divisions, or 
agencies thereof, shall include within any bid or procurement specifications for 
construction services the following information: 
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(1) Astatement as to whether the governmental entity issuing a construc- 
tion service bid or other procurement specification operates a drug-free 
workplace program as certified under this chapter or operates any other 
programs that provide for testing of employees for workplace use of drugs or 
alcohol; 

(2) If operating such a program, a statement that describes the govern- 
ment entity’s drug-free workplace or alcohol and drug testing program; and 

(3) A statement that all bidders or proposals for construction services are 
required to submit an affidavit as part of their bid, that attests that the 
bidder operates a drug-free workplace program or other drug or alcohol 
testing program with requirements at least as stringent as that of the 
program operated by the governmental entity. 

(b) Unless suit is filed in chancery court, employers shall have seven (7) 
calendar days to contest a contract entered into by employers subject to this 
section with a local government or state government. Employers that do not 
contest the contracts within seven (7) calendar days by filing suit in chancery 
court shall waive their rights to challenge the contracts for violating this 
section. The contracts shall be contested in chancery court in the county where 
the contract was entered. The trial of the alleged violation of this section shall 
be expedited by giving it priority over all cases on the trial docket, except 
workers’ compensation cases. 


History. 
Acts 2002, ch. 693, § 1. 
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A 
ACCIDENTS. 
Occupational safety and health. 
Reports. 


Required, $50-3-702. 


ACCOUNTS AND ACCOUNTING. 
Unemployment compensation. 

Fund, $50-7-501. 
Workers’ compensation. 

Selfinsurers. 

Certificate of authority. 
Proof of financial ability to pay claims, 
$50-6-405. 


ACTIONS. 
Drug-free workplace programs. 

No cause of action based on failure of 
employer to establish program, 
$50-9-108. 

Employers and employees. 


Retaliatory discharge, §§50-1-304, 50-1-801. 


Volunteer firefighters, wrongful 

termination, §50-1-307. 
Teachers. 

Discharge for refusal to participate in or 
remain silent about illegal activities, 
§50-1-310. 

Wages. 

Offset of wages for money owed to 

employer. 
Contest of amount, §50-2-110. 
Workers’ compensation. 
Construction industry. 
Exemption registry. 

Common law actions to recover 
damages against provider on 
registry, §50-6-910. 

Defenses. 

Failure of employer to secure payment of 
compensation. 

Certain defenses not available, 
$50-6-108. 

Certain defenses not available 
(Repealed July 2014), §50-6-111. 

Waiver. 

Failure to comply with insurance 
requirements, $50-6-406. 

Disputed compensation. 

Benefit review conference as prerequisite 
(Repealed July 2014), §50-6-225. 

Jurisdiction and venue (Repealed July 
2014), $50-6-225. 

Time limitations, §50-6-203. 


ACTIONS —Cont’d 
Workers’ compensation —Cont’d 
Proof of employers’ financial ability to pay 
claims. 


Actions to enforce payment of security, 
§50-6-405. 


ACTORS. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


ADMINISTRATIVE OFFICE OF THE 
COURTS. 

Workers’ compensation continuing 
education (Repealed July 2014), 
§50-6-133. 


ADVERTISING. 
Criminal law and procedure. 
Labor. 
Deception in procurement of employees, 
§50-1-102. 
Employer and employee. 
False advertising. 
Deception in procurement of employees, 
§50-1-102. 
Damages. 
Attorney’s fee, §50-1-102. 
Guards. 
Use of armed guards, §50-1-102. 
Penalties, §§50-1-102, 50-1-205. 
False advertising. 
Employer and employee. 
Deception in procurement of employees, 
§50-1-102. 
Damages. 
Attorney’s fee, §50-1-102. 
Guards. 
Use of armed guards, §50-1-102. 
Penalties, §§50-1-102, 50-1-205. 
Misdemeanors. 
Labor. 
Deception in procurement of employees, 
§$50-1-102. 


AGE. 
Child labor. 
Fourteen or fifteen years of age, §50-5-104. 
Fourteen years old, less than, §50-5-105. 
Proof of age, §50-5-109. 
Sixteen or seventeen years of age, 
§50-5-105. 


AGENTS. 
Workers’ compensation. 
Liability of principal, §50-6-113. 
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AGRICULTURE. 
Child labor. 
Agricultural work. 
Defined, §50-5-102. 
Occupational safety and health. 
Child labor performed on farms. 
Withdrawal of state support and 
funding for federal orders relating 
to hazardous agricultural 
employment performed by children, 
§50-3-920. 
Employees. 
Occupational safety and health. 
Applicability of act, §50-3-104. 
Workers’ compensation. 
Exemptions from workers’ compensation 
law, §50-6-106. 
Occupational safety and health. 
Child labor performed on farms. 
Withdrawal of state support and funding 
for federal orders relating to 
hazardous agricultural employment 
performed by children, §50-3-920. 
Employees. 
Applicability of act, §50-3-104. 
Workers’ compensation. 
Employees. 
Exemptions from workers’ compensation 
law, §50-6-106. 


AIDING AND ABETTING. 
Employer and employee. 
Guards with deadly weapons. 
Use of armed guards to assist in 


fraudulent procurement of employees, 
§50-1-102. 


ALCOHOLIC BEVERAGES. 
Workers’ compensation. 
Drug and alcohol testing, §50-6-110. 


ALIENS. 
Employers and employees. 
Illegal aliens. 

Agreement with federal department of 
homeland security regarding 
enforcement of immigration laws, 
§50-1-101. 

Employment, §50-1-103. 

Lawful employment act, §§50-1-701 to 
50-1-715. 
Verification of immigration status, 
§50-1-103. 
Employment agencies. 
Illegal aliens. 
Referring for employment, §50-1-103. 
Verification of immigration status, 
§50-1-103. 
Illegal aliens. 
Employers and employees. 

Agreement with federal department of 
homeland security regarding 
enforcement of immigration laws, 
§50-1-101. 

Employment, §50-1-103. 
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ALIENS —Cont’d 
Illegal aliens —Cont’d 
Employers and employees —Cont’d 
Lawful employment act, §§50-1-701 to 
50-1-715. 
Immigration law enforcement. 
Memorandum of understanding with U.S. 
department of homeland security, 
§50-1-101. 
Workers’ compensation. 
Dependents. 
Death. 
Disposition of payments (Repealed July 
2014), §50-6-227. 
Illegal immigrants not eligible for benefits, 
§50-6-242. 
Illegal immigrants not eligible for benefits 
(Repealed July 2014), §50-6-242. 
Immigration public policy, §50-6-241. 


ALTERNATIVE DISPUTE RESOLUTION. 
Workers’ compensation. 
Mediation procedures generally, §50-6-236. 


ANTI-CLOSED SHOP ACT. 
General provisions, §§$50-1-201 to 50-1-207. 


APPEALS. 
Lawful employment act. 

Violation of documentation requirements, 
§50-1-703. 

Occupational safety and health. 

Review commission. 

Appeals from final orders or 
determinations, §50-3-806. 
Procedure, §50-3-806. 
Unemployment compensation. 
Claims for benefits, §50-7-304. 
Hearing officers, §§50-7-702 to 50-7-704. 
Workers’ compensation. 

Claims. 

Failure to compromise (Repealed July 
2014), §50-6-225. 

Judgments with multiple findings and 
separate awards, §50-6-245. 

Construction industry. 

Registration as construction services 
provider. 
Denied registration, §50-6-906. 

Special workers’ compensation appeals 
panel, §50-6-225. 

Supreme court, appeals from decisions of 
court of workers’ compensation claims, 
§50-6-225. 

Utilization review. 

Fee for appeal of review decision, 
§50-6-124. 

Workers’ compensation appeals board. 
Appointment of judges, §50-6-218. 
Education and training program for 

judges, §50-6-219. 
Generally, §50-6-217. 


APPROPRIATIONS. 
Job skills program, §50-7-451. 
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APPROPRIATIONS —Cont’d 
Workers’ compensation. 
Insurance fund. 
Startup costs, §50-6-621. 
State appropriations, §50-6-616. 


ART. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


ASSIGNMENTS. 
Child labor. 
Protection of minor performers. 
Contracts, §50-5-214. 
Income, §50-2-105. 
Protection of minor performers. 
Contracts, §50-5-214. 
Salaries. 
Assignment of income. 
Restrictions, §50-2-105. 
Support and maintenance. 
Assignment of income for support, 
§50-2-105. 
Wages. 
Assignment of income. 
Restrictions, §50-2-105. 
Workers’ compensation. 
Child support. 
Arrearages in child support. 
Assignment of claims, §50-6-223. 
Nonassignability of claims, §50-6-223. 
Preferred provider organization (PPO) 
networks for delivery of health care 
services. 
Rental and assignment of PPO network 
rights, §50-6-215. 


ATOMIC ENERGY AND RADIATION. 
Employers and employees. 
Occupational safety and health. 
Applicability of act, §50-3-104. 
Hazardous substances. 
Hazardous chemical right to know law. 
Employer compliance with federal hazard 
communication standard, §50-3-2001. 
Occupational safety and health. 
Employers and employees. 
Applicability of act, §50-3-104. 


ATTORNEY GENERAL. 
Occupational safety and health. 
Duties, §50-3-905. 
Workers’ compensation. 
Settlement of cases. 
Second injury fund (Repealed July 2014), 
§50-6-206. 


ATTORNEYS AT LAW. 
Unemployment compensation. 
Fees. 
Approval, §50-7-708. 
Representation of violators, §50-7-714. 
Workers’ compensation. 
Benefit review conference. 
Paid representation to be by licensed 
attorney (Repealed July 2014), 
§50-6-237. 
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ATTORNEYS AT LAW —Cont’d 
Workers’ compensation —Cont’d 
Fees, §50-6-112. 
Approval of judge, §50-6-226. 
Limitations, §50-6-226. 
Lump-sum payment, §50-6-229. 
Unlawful charging or receiving, 
§50-6-226. 
Lien, §50-6-112. 
Settlement of cases. 
Second injury fund (Repealed July 2014), 
§50-6-206. 


ATTORNEYS’ FEES. 
Employers and employees. 
Illegal activities. 
Termination of employees for refusing to 
condone. 
Recovery of fees and costs from 
employer, §50-1-304. 
Teachers, §50-1-310. 
Whistleblower and smoker protection. 
Sanctions for frivolous employee lawsuits, 
§50-1-304. 
Employment security, §50-7-708. 
Workers’ compensation, §50-6-112. 
Approval of judge, §50-6-226. 
Limitations, §50-6-226. 
Lump-sum payment, §50-6-229. 
Mediation, failure of party to cooperate, 
produce documents or ensure 
attendance of representative. 
Assessment of fees and costs, §50-6-236. 
Request for reconsideration of permanent 
total disability, §50-6-207. 
Unlawful charging or receiving, §50-6-226. 


B 


BACK PAY. 
Unemployment compensation. 
Disqualification for benefits. 
Receiving award of back pay, §50-7-303. 


BAD FAITH PENALTY. 
Workers’ compensation. 
Denial of claims in bad faith, §50-6-118. 


BANKRUPTCY AND INSOLVENCY. 
Workers’ compensation. 
Priority over assets. 
Rights of compensation, §50-6-222. 


BANKS AND FINANCIAL 
INSTITUTIONS. 
Funds transfers. 
Wages. 
Form of payment. 
Electronic automated fund transfer as 
form of payment, §50-2-103. 


BARS. 
Wages. 
Employees of restaurants, bars and clubs, 
§50-2-107. 
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BLOODBORNE PATHOGENS. 
Occupational safety and health. 
Sharps injury prevention technology, 
§50-3-203. 


BLOOD TESTS. 
Workers’ compensation. 
Drug and alcohol testing, §50-6-110. 


BONDS, SURETY. 
Workers’ compensation. 
Alien dependents of deceased employee. 
Payment to consular officer or 
representative. 
Execution of bond for payment 
(Repealed July 2014), §50-6-227. 
Insurance. 
Filed by insurer, §50-6-404. 
Proof of self-insurers’ ability to pay claims, 
§50-6-405. 


BREASTFEEDING. 
Employers and employees. 
Breast milk expressing. 
Employer to provide reasonable time and 
place for breaks, §50-1-305. 


BUILDINGS. 
Municipal corporations. 
Construction contracts. 
Drug-free workplace compliance, 
§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 


BURDEN OF PROOF. 
Employers and employees. 
Retaliatory discharge, establishing case, 
§§50-1-304, 50-1-801. 
Employing illegal aliens. 
Investigation of complaint, §50-1-103. 
Illegal aliens, employing. 
Investigation of complaint, §50-1-103. 
Workers’ compensation. 
Court of workers’ compensation claims. 
Appeal of findings, presumption of 
correctness, §§50-6-225, 50-6-239. 
Conduct of hearings generally, §50-6-239. 
Drug or alcohol presumed as proximate 
cause of injury. 
Overcoming presumption, §50-6-110. 
Illegal workers, employer knowledge of 
status, §50-6-241. 
Illegal workers, rebuttal of presumption 
regarding, §50-6-241. 
Occupational diseases, when repetitive 
motion conditions considered as. 
Overcoming presumption that physician’s 
opinion is correct (Repealed July 
2014), §50-6-301. 


BURIAL. 
Workers’ compensation. 
Burial expenses for deceased employee, 
§50-6-204. 
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CARPAL TUNNEL SYNDROME. 
Workers’ compensation. 
Occupational diseases, when repetitive 


motion conditions considered as 
(Repealed July 2014), §50-6-301. 


CARRIERS. 
Workers’ compensation. 
Exemptions from workers’ compensation 
law, §50-6-106. 


CARRYING HANDGUNS. 
Prohibiting possession of handgun by 
employee authorized to carry. 
Individuals, corporations, etc.. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 


CERTIFICATES OF DEPOSIT. 
Workers’ compensation. 
Proof of self-insurers’ financial ability to 
pay claims, §50-6-405. 


CHECKS. 
Wages. 
Form of payment. 
Negotiable check or draft as form of 
payment, §50-2-103. 


CHEMICALS. 
Hazardous chemical right to know law. 
Employer compliance with federal hazard 
communication standard, §50-3-2001. 


CHILD LABOR. 
Agricultural work. 
Defined, §50-5-102. 
Birth certificates. 
Required, §50-5-109. 
Break periods, §50-5-115. 
Church-related schools. 
Exceptions to certain provisions for 
students enrolled with, §50-5-105. 
Citation, §50-5-101. 
Commissioner. 
Defined, §50-5-102. 
Criminal law and procedure. 
Use of child in pornography, §50-5-113. 
Violations of chapter, §50-5-112. 
Definitions, §50-5-102. 
Department of labor and workforce 
development. 
Defined, §50-5-102. 
Duties, §50-5-110. 
Rules and regulations. 
Promulgation, §50-5-114. 
Director of schools. 
Defined, §50-5-102. 
Drivers’ licenses. 
Proof of age, §50-5-109. 
Employ. 
Defined, §50-5-102. 
Employers. 
Defined, §50-5-102. 
Duties, §50-5-111. 
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CHILD LABOR —Cont’d 

Employment or gainful occupation. 
Defined, §50-5-102. 

Exemptions. 

Generally, §50-5-107. 
Special exemptions, §50-5-108. 

Fourteen or fifteen years of age. 
Employment, §50-5-104. 

Fourteen years old, less than. 
Allowable employment, §50-5-107. 
Fines, §50-5-112. 

Prohibition on employing, §50-5-103. 

Lunch periods, §50-5-115. 

Meal periods, §50-5-115. 

Minors. 

Defined, §50-5-102. 

Misdemeanors. 

Violations of chapter, §50-5-112. 

Passports. 

Proof of age, §50-5-109. 

Performers. 

Protection of minor performers, §§50-5-201 
to 50-5-222. 

Pornography. 

Use of children in pornography, §50-5-113. 

Posting labor regulations. 

Employers’ duties, §50-5-111. 

Prohibited employment for minors, 

§50-5-106. 
Exceptions. 
Generally, §50-5-107. 
Proof of age. 
Required, §50-5-109. 
Protection of minor performers, 
§§50-5-201 to 50-5-222. 
Amendment or repeal of provisions, 
§50-5-202. 
Applicability of provisions, §50-5-206. 
Birth certificate of minor to be provided, 
§50-5-216. 
Construction of provisions, §50-5-204. 
Applicability, §50-5-206. 
Effect of contract approval on other laws, 
§50-5-205. 
Contracts. 
Approval generally, §50-5-209. 
Birth certificate of minor to be provided, 
§50-5-216. 
Disaffirmance on ground of minority, 
§50-5-207. 


Earnings, protection by court, §§50-5-221, 


50-5-222. 
Effect of approval on minor, §50-5-212. 
Effect of approval on other laws, 
§50-5-205. 
Eligible contracts, §50-5-213. 
Modification or assignment, §50-5-214. 
Revocation of approval, §50-5-212. 
Definitions, §50-5-203. 
Disaffirmance of approved contract on 
ground of minority, §50-5-207. 
Earnings, protection by court, §50-5-221. 
Trust requirements, §50-5-222. 
Eligible activities for contracts, §50-5-213. 


CHILD LABOR —Cont’d 
Protection of minor performers —Cont’d 

Guardian ad litem for child, §50-5-208. 
Appointment, §50-5-215. 
Documentation required, §50-5-216. 

Legislative amendment or repeal of 

provisions, §50-5-202. 

Orders. 

Who may apply, §50-5-208. 

Petition for contract approval, §50-5-209. 
Actions taken by court, §50-5-220. 
Contents, §50-5-216. 

Hearing on, §§50-5-211, 50-5-218. 
Appearance of minor, §50-5-219. 
Place of filing, §50-5-210. 
Protection of earnings, §§50-5-221, 
50-5-222. 
Service, §50-5-217. 
Title of provisions, §50-5-201. 
Records. 
Employers’ duties, §50-5-111. 
Rules and regulations. 
Department to promulgate, §50-5-114. 
School days. 
Defined, §50-5-102. 
School hours. 
Defined, §50-5-102. 
Self-employed. 
Defined, §50-5-102. 
Sexual conduct. 
Defined, §50-5-102. 
Short title, §50-5-101. 
Sixteen or seventeen years of age. 
Employment, §50-5-105. 
Consent by parent or guardian, 
§50-5-105. 
Violations of chapter. 
Penalties, §50-5-112. 
Week. 
Defined, §50-5-102. 
Youth peddling. 

Defined, §50-5-102. 

Penalties, §50-5-112. 

Prohibited conduct, §50-5-106. 


CHILDREN. 
Child labor, §§50-5-101 to 50-5-115. 


CHILD SUPPORT. 
Income assignments, §50-2-105. 
Unemployment compensation. 
Child support deduction, §50-7-611. 
Income withholding to enforce support 
orders. 
Assignment of income, §50-2-105. 
Unemployment compensation. 
Child support deductions and withholding, 
§50-7-611. 
Disclosure of child support obligations, 
§50-7-611. 
Workers’ compensation. 
Arrearages in child support. 
Assignment of claims, §50-6-223. 
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CLERKS OF COURT. 
Workers’ compensation. 
Court of workers’ compensation claims, 
§50-6-238. 


CLOSED SHOP. 
Prohibited, §§50-1-201 to 50-1-207. 


CLUBS. 
Wages. 
Employees of restaurants, bars and clubs, 
§50-2-107. 


COERCION. 
Workers’ compensation. 
Construction industry. 
Exemption from insurance requirement. 
Coercion or retaliation to obtain 
exemption, §50-6-920. 


COLLECTION SERVICES. 
Workers’ compensation. 
Employment by health care providers. 
Notice of dispute to be given to medical 
payment committee, §50-6-226. 
Prerequisites (Repealed July 2014), 
§50-6-122. 


COMPANY STORES. 
Income withholding. 
Compelling purchases at employer’s store. 
Unlawful, §50-2-106. 


COMPROMISE AND SETTLEMENT. 
Occupational safety and health. 
Penalties. 
Full payment required except in case of 


compromise and settlement, 
§50-3-108. 


CONFIDENTIALITY OF INFORMATION. 
Drug-free workplace programs, §50-9-109. 
Medical records. 
Workers’ compensation, §50-6-131. 
Occupational safety and health. 
Investigations. 
Witness information considered 
confidential, §50-3-302. 
Unemployment compensation. 
Records and reports, §50-7-701. 
Workers’ compensation. 
Evidence of employers’ financial ability to 
pay, §50-6-405. 
Insurance. 
Information gathering on insurance 
policies to ensure compliance with 
law, §50-6-421. 
Medical records, §50-6-131. 


CONSTRUCTION AND BUILDING. 
Workers’ compensation. 
Construction industry. 
Employers. 
Employee misclassification for premium 
calculations, §50-6-411. 
Failure to secure payment. 
Notice and reporting, §50-6-412. 
Generally, §§50-6-901 to 50-6-921. 
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CONSTRUCTION AND BUILDING 
—Cont’d 
Workers’ compensation —Cont’d 
Liability of contractors and subcontractors, 
§50-6-113. 


CONSTRUCTION AND 

INTERPRETATION. 

Child labor. 

Protection of minor performers, §50-5-204. 

Applicability, §50-5-206. 

Effect of contract approval on other laws, 
§50-5-205. 

Employers and employees. 

Guards. 

Use of armed guards to protect property, 
§50-1-102. 

Lawful employment act. 

Consistent with federal immigration and 
labor laws, §50-1-712. 

Federal immigration law compliance, 
§50-1-711. 

Occupational safety and health. 

Compliance with other state laws not 
excused, §50-3-915. 

Protection of minor performers, 

§50-5-204. 

Applicability, §50-5-206. 

Effect of contract approval on other laws, 
§50-5-205. 

Unemployment compensation, §50-7-102. 
Workers’ compensation. 

Employer and employee. 

Not relieved by chapter from penalty for 
nonperformance of statutory duties, 
§50-6-109. 

Equitable construction to secure remedial 
purposes (Repealed July 2014), 
§50-6-116. 

Favoring employee or employer prohibited, 
§50-6-116. 

Insurance. 

Policies, §50-6-409. 


CONTINUING EDUCATION. 

Workers’ compensation advisory council 
(Repealed July 2014), §50-6-133. 

Workers’ compensation specialists 
(Repealed July 2014), §50-6-236. 


CONTRACTORS. 
Workers’ compensation. 

Construction industry generally, §§50-6-901 
to 50-6-921. 

Factors in determining whether individual 
is subcontractor or independent 
contractor, §50-6-102. 

Liability of contractors, §50-6-113. 


CONTRACTS. 
Counties. 
Construction contracts. 
Drug-free workplace compliance, 
§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 


7197 INDEX 


CONTRACTS —Cont’d 
Employers and employees. 
Unions. 
Relationship of employees with unions. 
Contracts for exclusion from 
employment unlawful, §50-1-202. 
Municipal corporations. 
Construction contracts. 
Drug-free workplace compliance, 
§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 
Right to work law. 
Affiliation or nonaffiliation with unions or 
employee organizations. 
Contracting for exclusion from 
employment, §50-1-202. 
State of Tennessee. 
Construction contracts. 
Drug-free workplace compliance, 
§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 
Unemployment compensation. 
Political subdivisions. 
Administration of programs, §50-7-610. 
Workers’ compensation. 
Employers. 
Contracting out forbidden, §50-6-114. 


CORPORATIONS. 
Carrying handguns. 
Prohibiting possession of handgun by 
employee authorized to carry. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 
Firearms. 
Prohibiting possession of handgun by 
employee authorized to carry. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 
Handguns. 
Carrying of handguns by employees 
authorized to carry. 
Prohibiting possession of handgun by 
employee authorized to carry. 
Failure to post notice, not occupational 
safety and health hazard, 
§50-3-201. 
Right to work law, §§50-1-201 to 50-1-207. 
Weapons. 
Carrying handguns. 
Prohibiting possession of handgun by 
employee authorized to carry. 
Failure to post notice, not occupational 
safety and health hazard, 
§50-3-201. 


COSTS. 
Workers’ compensation. 

Mediation, failure of party to cooperate, 
produce documents or ensure 
attendance of representative. 

Assessment of fees and costs, §50-6-236. 


COSTS —Cont’d 
Workers’ compensation —Cont’d 
Request for reconsideration of permanent 
total disability, §50-6-207. 
Self-insurers. 
Revocation of certificate of authority, 
§50-6-405. 
Settlements (Repealed July 2014), 
§50-6-206. 


COUNTIES. 
Buildings. 
Construction contracts. 

Drug-free workplace compliance, 
§50-9-113. 

Bid or procurement specifications, 
§50-9-114. 
Contracts. 
Construction contracts. 

Drug-free workplace compliance, 

§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 
Employees. 
Aliens. 

Agreement with federal department of 
homeland security regarding 
enforcement of immigration laws, 
§50-1-101. 

Occupational safety and health, 

§§50-3-910 to 50-3-913. 

Duty to employees, §50-3-910. 
Inspection and enforcement of local 
government programs, §50-3-911. 
Reports. 
Failure of programs, §50-3-912. 
Treatment as private employers, §50-3-913. 
Workers’ compensation. 
Exemptions from workers’ compensation 
law, §50-6-106. 


COURTS. 
Workers’ compensation. 
Settlement of cases. 
Approval of court required (Repealed July 
2014), §50-6-206. 


CRIMINAL LAW AND PROCEDURE. 
Advertising. 
Labor. 

Deception in procurement of employees, 

§50-1-102. 
Aiding and abetting. 
Labor. 

Use of armed guards to assist in 
fraudulent procurement of employees, 
§50-1-102. 

Bars. 
Employees of restaurants, bars and clubs. 

Failure to pay tips, §50-2-107. 

Child labor. 
Fourteen years old, less than. 

Employment, §50-5-103. 

Use of child in pornography, §50-5-113. 
Violations of chapter, §50-5-112. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Clubs. 
Employees at restaurants, bars and clubs. 
Failure to pay tips, §50-2-107. 
Discrimination. 
Labor. 
Sex discrimination in wage rates, 
§50-2-206. 
Employers and employees. 


Right to work law, §§50-1-201 to 50-1-207. 


Fraud. 
Unemployment compensation. 
Benefits. 
Misrepresentation to obtain, 
§§50-7-709, 50-7-710, 50-7-713. 
Misrepresentation to prevent 
payments, §50-7-711. 
Premiums. 


Misrepresentation to evade, §50-7-711. 


Labor. 
Deception in procurement of employees, 
§50-1-102. 
Physicians and surgeons. 

Withholding wages to pay company 

doctor, §50-1-302. 
Right to work law. 

Violations of provisions, §50-1-205. 

Sex discrimination in wage rates, 
§50-2-206. 
Toilet facilities for female employees. 

Failure to provide separate facilities, 
§50-1-301. 

Trespass. 
Refusal of terminated employees to 
withdraw from premises, §50-1-303. 
Willful refusal or obstruction of inspection 
of property, §50-4-107. 
Workers’ compensation. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Occupational safety and health. 
Disclosure of trade secrets, §50-3-504. 

Representative of commissioner, 
§50-3-914. 

Inspections and investigations. 


Unauthorized advance notice, §50-3-501. 


Reports and records. 
False representations, §50-3-502. 
Standards. 
Violation of standards causing death of 
employee, §50-3-503. 
Trade secrets. 
Disclosure, §50-3-504. 
Pensions. 
Private pensions and retirement plans. 
Separate account for employee 
contributions, §50-1-402. 
Physicians and surgeons. 
Labor. 
Withholding wages to pay company 
doctor, §50-1-302. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Pornography. 
Child labor. 
Use of child in pornography, §50-5-113. 
Restaurants. 
Failure to pay tips to restaurant, bar or 
club employees, §50-2-107. 
Retirement. 
Private pensions and retirement plans. 
Separate for employee contributions, 
§50-1-402. 
Right to work law. 
Violations of provisions, §50-1-205. 
Sex discrimination in wage rates, 
§50-2-206. 
Trade secrets. 
Occupational safety and health. 
Disclosure of trade secrets, §50-3-504. 
Representative of commissioner, 
§50-3-914. 
Trespass. 
Labor. 
Refusal of terminated employees to 
withdraw from premises, §50-1-303. 
Trusts and trustees. 
Private pensions and retirement plans. 
Separate account for employee 
contributions. 
Violations, §50-1-402. 
Unemployment compensation. 
Benefits. 
Misrepresentation to obtain, §§50-7-709, 
50-7-710, 50-7-713. 
Misrepresentation to prevent payments, 
§50-7-711. 
Premiums. 
Misrepresentation to evade, §50-7-711. 
Subpoenas. 
Failure to obey, §50-7-703. 
Violations of provisions, §§50-7-708, 
50-7-712. 
Wages. 
Absentee employees on pay day. 
Failure to pay wages, §50-2-103. 
Payment of employees in private 
employment. 
Violations of provisions, §50-2-103. 
Prospective employees. 
Failure to inform as to wages, §50-2-101. 
Misrepresenting wages, §50-2-104. 
Restaurant, bar or club employees. 
Failure to pay tips, §50-2-107. 
Sex discrimination, §50-2-202. 
Wage rates, §50-2-206. 
Withholding wages. 
Compelling purchases at company store, 
§50-2-106. 
Payment of physicians and surgeons, 
§50-1-302. 
Workers’ compensation. 
Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Women. 
Sex discrimination in wage rates, 
§50-2-206. 
Workers’ compensation. 
Construction industry. 
Exemption from insurance requirement. 
Coercion or retaliation to obtain 
exemption, §50-6-920. 
Premiums. 
Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 


D 


DAMAGES. 
Employers and employees. 
Fraud in hiring, §50-1-102. 
Illegal activities. 
Discharge for refusal to participate or 
remain silent about, §50-1-304. 
Teachers, §50-1-310. 
Volunteer firefighters, wrongful 
termination, §50-1-307. 
Liquidated damages. 
Sex discrimination. 
Wages, §50-2-204. 
Sex discrimination. 
Wages. 
Employee remedies, §50-2-204. 
Treble damages. 
Sex discrimination. 
Wages, employee remedies, §50-2-204. 
Wages. 
Sex discrimination. 
Employee remedies, §50-2-204. 


DANCERS. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


DEATH. 
Occupational safety and health. 
Violations of standards causing death of 
employees. . 
Deemed misdemeanor, §50-3-503. 
Workers’ compensation. 
Autopsy, §50-6-204. 
Benefits payable to deceased employees, 
dependents or estate, §50-6-209. 
Burial expenses for deceased employee, 
§50-6-204. 
Dependents. 
Aliens. 
Disposition of payments (Repealed July 
2014), §50-6-227. 
Compensation, §50-6-210. 
Payments, §§50-6-210, 50-6-221. 
Residents outside of United States, 
compensation mediator resolution of 
issues, §50-6-210. 
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DEATH —Cont’d 
Workers’ compensation —Cont’d 
Disability. 
Deductions in case of death, §50-6-207. 


DEBIT CARDS. 
Wages. 
Form of payment. 
Debit card credits as form of payment, 
§50-2-103. 


DEBTORS AND CREDITORS. 
Workers’ compensation. 
Exemption from creditor claims, §50-6-223. 
Priority of compensation rights against 
assets of employer, §50-6-222. 


DECEDENTS’ ESTATES. 
Workers’ compensation. 
Burial expenses for deceased employee, 
§50-6-204. 


DEFINED TERMS. 
Abusive conduct. 
Healthy workplace act, §50-1-502. 
Accidental injuries. 
Workers’ compensation, §50-6-102. 
Active and in good standing as reflected 
in the records of the secretary of 
state. 
Construction industry, workers’ 
compensation, §50-6-901. 
Active period or periods of a seasonal 
pursuit. 
Unemployment compensation, seasonal 
employment, §50-7-306. 
Administrator. 
Workers’ compensation, §50-6-102. 
Adverse action. 
Online privacy of employees, §50-1-1002. 
Agencies. 
Healthy workplace act, §50-1-502. 
Agricultural labor. 
Unemployment compensation, §50-7-207. 
Agricultural work. 
Child labor, §50-5-102. 
Alcohol or alcoholic beverages. 
Drug-free workplace programs, §50-9-103. 
Alcohol test. 
Drug-free workplace programs, §50-9-103. 
AMA guides. 
Workers’ compensation, §50-6-102. 
American aircraft. 
Unemployment compensation, §50-7-207. 
American employer. 
Unemployment compensation, §50-7-207. 
American vessel. 
Unemployment compensation, §50-7-207. 
Amount the employee owes the 
employer. 
Wage offsets, §50-2-110. 
Applicants. 
Online privacy of employees, §50-1-1002. 
Approved. 
High-voltage lines, §50-3-1001. 
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DEFINED TERMS —Cont’d 
Arises primarily out of and in the course 
and scope of employment. 

Workers’ compensation, §50-6-102. 

Artistic or creative services. 
Protection of minor performers, §50-5-203. 
Association captive insurance company. 

Interlocal agreements by electric 
cooperatives and municipal utilities, 
§50-6-701. 

Attributable to service. 
Employment security, §50-7-204. 
Average weekly wages. 

Workers’ compensation, §50-6-102. 
Base period. 

Employment security, §50-7-218. 
Benefit review conference. 

Workers’ compensation (repealed July 

2014), §50-6-102. 

Benefits. 

Employment security, §50-7-202. 
Benefit year. 

Employment security, §50-7-217. 
Calendar quarter. 

Employment security, §50-7-215. 
Case management. 

Workers’ compensation, §50-6-102. 
Chain of custody. 

Drug-free workplace programs, §50-9-103. 
Child support obligations. 

Employment security, §50-7-611. 
Clerks. 

Assignments of unearned wages and 
salaries, §50-2-105. 

Commercial construction project. 

Construction industry, workers’ 
compensation, §50-6-901. 

Commissioners. 

Lawful employment act, §50-1-702. 
Computation date. 

Employment security, §50-7-403. 
Confirmation test. 

Drug-free workplace programs, §50-9-103. 
Construction design professional. 

Workers’ compensation, §50-6-102. 
Construction projects. 

Construction industry, workers’ 
compensation, §50-6-901. 

Construction services providers. 

Construction industry, workers’ 

compensation, §50-6-901. 
Contracting agents. 

Workers’ compensation, preferred provider 
organization (PPO) networks for 
delivery of health care services, 
§50-6-215. 

Corporate officers. 

Construction industry, workers’ 
compensation, §50-6-901. 

Court of workers’ compensation claims. 

Workers’ compensation, §50-6-102. 

Courts. 

Assignment of unearned wages and 

salaries, §50-2-105. 
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DEFINED TERMS —Cont’d 
Covered employer. 

Drug-free workplace programs, §50-9-103. 
Crew leader. 

Unemployment compensation, §50-7-207. 
Demand occupation. 

Job skills program, §50-7-451. 
Department of homeland security. 

Lawful employment act, §50-1-702. 
Direct labor. 

Construction industry, workers’ 

compensation, §50-6-901. 

Director of schools. 

Child labor, §50-5-102. 
Dislocated workers. 

Tennessee Works Act of 2012, §50-7-803. 
Displaced homemakers. 

Tennessee Works Act of 2012, §50-7-803. 
Drug or alcohol rehabilitation program. 

Drug-free workplace programs, §50-9-103. 
Drugs. 

Drug-free workplace programs, §50-9-103. 
Drug test. 

Drug-free workplace programs, §50-9-103. 
Economic development incentive. 

Lawful employment act, §50-1-702. 
Electric cooperative. 

Workers’ compensation. 

Interlocal agreements by electric 
cooperatives and municipal utilities, 
§50-6-701. 

Eligibility period. 

Employment security. 

Extended benefits, §50-7-305. 

Eligible business. 

Tennessee Works Act of 2012, §50-7-803. 
Eligible training expenses. 

Tennessee Works Act of 2012, §50-7-803. 
Emerging occupation. 

Job skills program, §50-7-451. 
Employ. 

Child labor, §50-5-102. 

Illegal aliens, employing, §50-1-103. 

Sex discrimination, §50-2-201. 
Employee assistance program. 

Drug-free workplace programs, §50-9-103. 
Employees. 

Drug-free workplace programs, §50-9-103. 

Employment relations, §50-1-304. 

Lawful employment act, §50-1-702. 

Occupational safety and health, §50-3-103. 

Right to work law, §50-1-207. 

Sex discrimination, §50-2-201. 

Workers’ compensation, §50-6-102. 
Employers. 

Assignments of unearned wages and 

salaries, §50-2-105. 
Breast milk expressing, reasonable time 
and place, §50-1-305. 

Child labor, §50-5-102. 

Drug-free workplace programs, §50-9-103. 

Employment relations, §50-1-304. 

Healthy workplace act, §50-1-502. 

Lawful employment act, §50-1-702. 
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DEFINED TERMS —Cont’d 
Employers —Cont’d 
Occupational safety and health, §50-3-103. 
Online privacy of employees, §50-1-1002. 
Plant closings and reductions in operations, 
§50-1-601. 
Right to work law, §50-1-207. 
Sex discrimination, §50-2-201. 
Unemployment compensation, §50-7-205. 
Workers’ compensation, §50-6-102. 
Employing unit. 

Unemployment compensation, §50-7-206. 
Employment. 

Employment security, §50-7-207. 

Illegal aliens, employing, §50-1-103. 
Employment offices. 

Employment security, §50-7-208. 
Employment or gainful occupation. 

Child labor, §50-5-102. 

Engaged in the construction industry. 

Construction industry, workers’ 
compensation, §50-6-901. 

Workers’ compensation, liability of 
principal, contractor or subcontractor, 
§50-6-113. 

E-Verify program. 

Lawful employment act, §50-1-702. 
Excluded service. 

Unemployment compensation, §50-7-207. 
Exhaustee. 

Employment security, §50-7-305. 
Existing employer. 

Job skills program, §50-7-451. 
Extended benefit period. 

Employment security, §50-7-305. 
Extended benefits. 

Employment security, §50-7-305. 
Family-owned business. 

Construction industry, workers’ 

compensation, §50-6-901. 

Farms. 

Unemployment compensation, §50-7-207. 
Federal labor laws. 

Right to work law, §50-1-207. 
Federal standards. 

Occupational safety and health, §50-3-103. 
Funding bonds. 

Competitive state compensation insurance 
fund, §50-6-602. 

General contractor. 

Construction industry, workers’ 
compensation, §50-6-901. 

Good standing with the Tennessee 
department of revenue. 

Construction industry, workers’ 
compensation, §50-6-901. 

Governmental entity. 
Lawful employment act, §50-1-702. 
Guest ranches. 

Food establishment employees, distribution 

of tips, §50-2-107. 
High-voltage. 
High-voltage lines, §50-3-1001. 
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DEFINED TERMS —Cont’d 
Hospital. 
Unemployment compensation, §50-7-207. 
Illegal activities. 
Employment relations, §50-1-304. 
Teachers, §50-1-310. 
Illegal alien, §50-1-103. 
Inactive period or periods of seasonal 
pursuit. 
Unemployment compensation, seasonal 
employment, §50-7-306. 
Included service. 
Unemployment compensation, §50-7-207. 
Individual taxpayer identification 
number. 
Employment, verification of immigration 
status, §50-1-106. 
Initial drug test. 
Drug-free workplace programs, §50-9-103. 
Injuries. 
Workers’ compensation, §50-6-102. 
Institution of higher learning. 
Unemployment compensation, §50-7-207. 
Insured work. 
Employment security, §50-7-219. 
Interested parties. 
Unemployment compensation, seasonal 
employment, §50-7-306. 
Interlocal agreement. 
Workers’ compensation. 
Electric cooperatives and municipal 
utilities, §50-6-701. 
Internet access. 
Lawful employment act, §50-1-702. 
Issue. 
Occupational safety and health, §50-3-103. 
Issuing officer. 
Employers and employees. 
Administrative inspections, §50-4-102. 
Job applicant. 
Drug-free workplace programs, §50-9-103. 
Knowingly. 
Illegal aliens, employing, §50-1-103. 
Law enforcement agencies. 
Online privacy of employees, §50-1-1002. 
Lawful resident alien. 
Illegal aliens, employing, §50-1-103. 
Lawful resident verification information. 
Employment, verification of immigration 
status, §50-1-106. 
Illegal aliens, employing, §50-1-103. 
Licenses. 
Illegal aliens, employing, §50-1-103. 
Lawful employment act, §50-1-702. 
Local governments. 
Minimum wage, §50-2-112. 
Making reasonable effort to secure work. 
Unemployment compensation, benefit 
eligibility conditions, §50-7-302. 
Maximum total benefit. 
Workers’ compensation, §50-6-102. 
Maximum weekly benefit. 
Workers’ compensation, §50-6-102. 
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DEFINED TERMS —Cont’d 
Medical information. 

Employers and employees, marketing, etc., 
of employee medical information, 
§50-1-306. 

Medical review officer. 
Drug-free workplace programs, §50-9-103. 
Member of a limited liability company. 

Construction industry, workers’ 
compensation, §50-6-901. 

Members of the same family of the 
applicant. 

Construction industry, workers’ 
compensation, §50-6-901. 

Mental injury. 

Workers’ compensation, §50-6-102. 
Minimum weekly benefit. 

Workers’ compensation, §50-6-102. 
Minors. 

Child labor, §50-5-102. 

Protection of minor performers, §50-5-203. 
Misconduct. 

Employment security, §50-7-303. 
Most recent work. 

Employment security, §50-7-303. 
Multi-employer association. 

Right to work law, §50-1-207. 
Municipal utility. 

Workers’ compensation. 

Interlocal agreements by electric 
cooperatives and municipal utilities, 
§50-6-701. 

Non-employee. 
Lawful employment act, §50-1-702. 
Occupational diseases. 

Workers’ compensation (Repealed July 

2014), §50-6-301. 
Officers of a corporation. 
Construction industry, workers’ 
compensation, §50-6-901. 
Overhead lines. 
High-voltage lines, §50-3-1001. 
Partner. 

Construction industry, workers’ 
compensation, §50-6-901. 

Payment in lieu of premiums. 

Employment security, §50-7-204. 

Person. 

Construction industry, workers’ 
compensation, §50-6-901. 

Employment, verification of immigration 
status, §50-1-106. 

Illegal aliens, employing, §50-1-103. 

Lawful employment act, §50-1-702. 

Occupational safety and health, §50-3-103. 

Personal injuries. 

Workers’ compensation, §50-6-102. 

Workers’ compensation insurance fund, 
§50-6-602. 

Personal Internet account. 

Online privacy of employees, §50-1-1002. 
Political subdivision. 

Right to work law, §50-1-207. 


DEFINED TERMS —Cont’d 
Premium rate year. 
Employment security, §50-7-403. 
Premiums. 
Employment security, §50-7-204. 
Private employer. 
Lawful employment act, §50-1-702. 
Private employment. 
Wage regulations, §50-2-103. 
Private pensions and retirement plans, 
§50-1-401. 
Production operations. 
Unemployment compensation, seasonal 
employment, §50-7-306. 
Providers. 
Construction industry, workers’ 
compensation, §50-6-901. 
Qualified physician. 
Workers’ compensation, pain treatment 
referrals, §50-6-204. 
Rate of insured unemployment. 
Employment security, §50-7-305. 
Reasonable assurance. 
Unemployment compensation, seasonal 
employment, §50-7-306. 
Reasonable-suspicion drug testing. 
Drug-free workplace programs, §50-9-103. 
Reduction in operations, §50-1-601. 
Registry. 
Construction industry, workers’ 
compensation, §50-6-901. 
Regular benefits. 
Employment security, §50-7-305. 
Reimbursing employer. 
Unemployment compensation, §50-7-407. 
Safety-sensitive position. 
Drug-free workplace programs, §50-9-103. 
School days. 
Child labor, §50-5-102. 
School hours. 
Child labor, §50-5-102. 
Seasonal employment. . 
Unemployment compensation, §50-7-306. 
Seasonal wages. 
Unemployment compensation, seasonal 
employment, §50-7-306. 
Seasonal workers. 
Unemployment compensation, seasonal 
employment, §50-7-306. 
Self-employed. 
Child labor, §50-5-102. 
Sexual conduct. 
Child labor, §50-5-102. 
Show to a reasonable degree of medical 
certainty. 
Workers’ compensation, §50-6-102. 
Sole proprietor. 
Construction industry, workers’ 
compensation, §50-6-901. 
Specialty practice group. 
Workers’ compensation, §50-6-102. 
Specimen. 
Drug-free workplace programs, §50-9-103. 
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DEFINED TERMS —Cont’d 
Standards. 
Occupational safety and health, §50-3-103. 
State. 
Right to work law, §50-1-207. 
Unemployment compensation, §50-7-210. 
State law. 
Employment security, §50-7-305. 
State or local child support enforcement 
agency. 
Employment security, §50-7-611. 
Suitable employment. 
Unemployment compensation, 
disqualification for benefits, §50-7-303. 
Support order. 
Employment security, §50-7-303. 
Taxable payroll. 
Employment security, §50-7-403. 
Taxable wage base. 
Employment security, §50-7-213. 
Tax form. 
Lawful employment act, §50-1-702. 
Tennessee service. 
Unemployment compensation, §50-7-207. 
Trade adjustment assistance funds. 
Tennessee Works Act of 2012, §50-7-803. 
Unemployed. 
Employment security, §50-7-211. 
Unemployment compensation. 
Child support deduction, §50-7-611. 
Unemployment compensation 
administration fund, §50-7-212. 
United States. 
Unemployment compensation, §50-7-210. 
Utilization review. 
Workers’ compensation, §50-6-102. 
Voice stress analysis. 
Employers and employees, §50-1-311. 
Volunteer firefighter. 
Workers’ compensation insurance, 
§50-6-401. 
Wage rate. 
Sex discrimination, §50-2-201. 
Wages. 
Employment security, §50-7-213. 
Offset of wages, §50-2-110. 
Wages in lieu of notice. 
Unemployment compensation, 
disqualification for benefits, §50-7-303. 
Week. 
Child labor, §50-5-102. 
Employment security, §50-7-214. 
Weekly benefit amount. 
Employment security, §50-7-216. 
Workers’ compensation payor. 
Workers’ compensation, preferred provider 
organization (PPO) networks for 
delivery of health care services, 
§50-6-215. 
Workers’ compensation specialist 
(repealed July 2014), §50-6-102. 
Workplace. 
Hazardous chemical right to know law, 
§50-3-2001. 


DEFINED TERMS —Cont’d 
Workplace —Cont’d 
Plant closings and reductions in operations, 
§50-1-601. 
Workshops and factories, §50-2-101. 
Youth peddling. 
Child labor, §50-5-102. 


DEPOSITIONS. 
Physicians and surgeons. 
Notice, §50-6-235. 
Workers’ compensation. 
Physicians. 
Petition for deposition by, §50-6-235. 


DISABILITIES, PERSONS WITH. 
Drug-free workplace programs. 
Drug or alcohol use not handicap or 
disability, §50-9-108. 


DISCOVERY. 
Workers’ compensation. 
Court of workers’ compensation claims. 
Discovery disputes, §50-6-239. 
Workers’ compensation specialist (Repealed 
July 2014), §50-6-236. 


DISCRIMINATION. 
Drug-free workplace programs. 
Voluntary treatment. 
Discrimination on grounds of. 
Prohibited, §50-9-107. 
Employers and employees. 
Wages. 
Sex discrimination, §§50-2-201 to 
50-2-207. 
Misdemeanors. 
Labor. 
Sex discrimination in wage rates, 
§50-2-206. 
Occupational safety and health. 
Complaints and witnesses. 
Remedies, §50-3-409. 
Employees. 
Complaints or testimony concerning 
possible violations, §50-3-106. 
Sex discrimination. 
Wages, §§50-2-201 to 50-2-207. 
Wages. 
Sex discrimination, §§50-2-201 to 50-2-207. 
Women. 
Wages. 
Sex discrimination, §§50-2-201 to 
50-2-207. 


DISEASES. 
Bloodborne pathogens. 
Occupational safety and health. 
Sharps injury prevention technology, 
§50-3-203. 
Occupational diseases, §§50-6-302 to 
50-6-307. 
Workers’ compensation. 
Occupational diseases, §§50-6-302 to 
50-6-307. 


INDEX 


DISTRICT ATTORNEYS GENERAL. 
Occupational safety and health. 
Enforcement of criminal penalties, 
§50-3-505. 


DOMESTIC WORKERS. 
Unemployment compensation. 
Simplification of paperwork for employment 
of household employees. 
More Jobs and Revenues, Less Hassle 
and Expenses, Help Businesses and 
Taxpayers Act of 2009, §50-7-107. 


DRIVERY’ LICENSES. 
Child labor. 
Proof of age, §50-5-109. 


DRUG-FREE WORKPLACE PROGRAMS, 

§§50-9-101 to 50-9-114. 

Actions. 

Construction contracts. 

Bid or procurement specifications, 

§50-9-114. 

No cause of action based on failure of 
employer to establish program, 
§50-9-108. 

Alcohol tests. 

Authorized, §50-9-104. 

Conditions for testing, §50-9-104. 

Defined, §50-9-103. 

Required tests, §50-9-106. 
Applicability of provisions, §50-9-102. 
Confidentiality of information, §50-9-109. 
Construction contracts. 

Bid or procurement specifications, 

§50-9-114. 

Compliance, §50-9-113. 
Covered employers. 

Defined, §50-9-103. 

Noncompliance with provisions. 

Effect, §50-9-104. 

Written policy statement, §50-9-105. 
Definitions, §50-9-103. 

Disability. 

Drug or alcohol use not to constitute, 
§50-9-108. 

Discrimination on grounds of voluntary 
treatment. 

Prohibited, §50-9-107. 

Drug test. 

Authorized, §50-9-104. 

Chain of custody. 

Defined, §50-9-103. 

Procedures, §50-9-107. 

Rules and regulations, §50-9-111. 
Conditions for testing, §50-9-104. 
Confidentiality of records, §50-9-109. 
Confirmation test. 

Defined, §50-9-103. 

Costs, §50-9-107. 

Defined, §50-9-103. 

Initial drug test. 

Defined, §50-9-103. 

Laboratories. 

Licensure of testing laboratory, §50-9-110. 
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DRUG-FREE WORKPLACE PROGRAMS 
—Cont’d 
Drug test —Cont’d 

Minors. 

Parental notice of results, §50-9-109. 

Procedures. 

Department of transportation procedures, 
§50-9-107. 
Rules and regulations, §50-9-111. 
Reasonable-suspicion drug testing. 
Defined, §50-9-103. 

Required drug test, §50-9-106. 

Rules and regulations, §50-9-111. 

Toxic or other unhealthy substances in 

workplace. 
Test for monitoring exposure of 
employees, §50-9-108. 
Firing or failure to hire employees. 

Drug or alcohol use cause for, §50-9-108. 
Handicapped persons. 

Drug or alcohol use not handicap or 

disability, §50-9-108. 
Intent of legislature, §50-9-101. 
Laboratories. 

Licensure of testing laboratory, §50-9-110. 
Legislative intent, §50-9-101. 
Physician-patient relationship. 

Not created by provisions, §50-9-108. 
Rules and regulations, §50-9-111. 

Scope of provisions, §50-9-102. 

Temporary employment agencies exempt 
from requirement, §50-9-112. 

Toxic or other unhealthy substances in 
workplace. 

Test for monitoring exposure of employees, 

§50-9-108. 
Transportation department. 
Testing subject to department procedures, 
§50-9-107. 
Voluntary treatment. 
Discrimination on grounds of. 
Prohibited, §50-9-107. 
Workers’ compensation. 
Insurance. 
Rating plans based on program 
participation, §50-6-418. 
Written policy statement. 
Covered employers, §50-9-105. 


DRUGS. 
Drug-free workplace programs, 
§§50-9-101 to 50-9-114. 


DRUG TESTING. 
Preemployment. 
Unemployment compensation. 
Drug test refusal. 
Disqualification for benefits, §50-7-303. 


DUES. 
Labor unions. 
Exclusion from employment for payment of 


or failure to pay. 
Unlawful, §50-1-203. 
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DURESS. 
Workers’ compensation. 
Construction industry. 
Exemption from insurance requirement. 
Coercion or retaliation to obtain 
exemption, §50-6-920. 


E 


ECONOMIC DEVELOPMENT AND 
GROWTH. 
Department of economic and community 
development. 
Job skills program, §50-7-451. 


ELECTIONS. 
Employers and employees. 
Designation of collective bargaining 
representative. 


Secret ballot as authorized means, 
§50-1-901. 


ELECTRICITY. 
Definitions. 
High-voltage lines, §50-3-1001. 
High-voltage lines. 
Applicability of chapter, §50-3-1008. 
Approved. 
Defined, §50-3-1001. 
Commissioner. 
Defined, §50-3-1001. 
Definitions, §50-3-1001. 
Department. 
Defined, §50-3-1001. 
Enforcement of chapter, §50-3-1006. 
Exemptions from chapter. 
Certain operations exempt, §50-3-1008. 
High-voltage. 
Defined, §50-3-1001. 
Insulation. 
Safeguards to prevent contact by 
employees, §50-3-1003. 
Notice. 
Power company to receive notice of 
operations, §50-3-1005. 
Operations on power lines. 
Notice to power companies, §50-3-1005. 
Overhead lines. 
Defined, §50-3-1001. 
Penalties. 
Violations of chapter, §50-3-1007. 
Rulemaking to enforce provisions, 
§50-3-1006. 
Safeguards. 
Prevention of contact by employees, 
§50-3-1002. 
Clearance or safeguard required, 
§50-3-1003. 
Lines. 
High-voltage lines, §§50-3-1001 to 
50-38-1008. 
Notice. 
High-voltage lines, §50-3-1005. 
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ELECTRICITY —Cont’d 
Safety. 
High-voltage lines. 
General provisions, §§50-3-1001 to 
50-3-1008. 


ELECTRONIC FUNDS TRANSFERS. 
Wages. 
Form of payment. 
Electronic automated fund transfer as 
form of payment, §50-2-103. 


EMERGENCIES. 
Workers’ compensation. 
Failure or refusal to provide medical care, 
§50-6-204. 


EMPLOYERS AND EMPLOYEES. 
Advertisements. 
Fraud. 
Deception in procurement of employees, 
§50-1-102. 
Damages. 
Attorney’s fee, §50-1-102. 
Guards. 
Use of armed guards, §50-1-102. 
Penalties, §50-1-102. 
Agriculture. 
Occupational safety and health. 
Applicability of act, §50-3-104. 
Workers’ compensation. 

Exemptions from workers’ compensation, 

§50-6-106. 
Aliens. 
Illegal aliens. 

Agreement with federal department of 
homeland security regarding 
enforcement of immigration laws, 
§50-1-101. 

Employment, §50-1-103. 

Lawful employment act, §§50-1-701 to 
50-1-715. 
Verification of immigration status, 
§50-1-103. 
Atomic energy. 
Occupational safety and health. 

Applicability, §50-3-104. 

Attorneys’ fees. 
Illegal activities. 

Termination of employees for refusing to 

condone. 
Recovery of fees and costs from 
employer, §50-1-304. 
Teachers, §50-1-310. 
Whistleblower and smoker protection. 
Sanctions for frivolous employee lawsuits, 
§50-1-304. 
Break time and place. 
Breast milk expressing, reasonable time 
and place, §50-1-305. 
Child labor, §50-5-115. 
Rest or meal break, §50-2-103. 
Carrying handgun by employee. 
Prohibiting possession of handgun by 
employee authorized to carry. 

Failure to post notice, not occupational 

safety and health hazard, §50-3-201. 
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EMPLOYERS AND EMPLOYEES —Cont’d 
Construction. 
Guards. 

Use of armed guards to protect property, 

§50-1-102. 
Criminal law and procedure. 
Deception in procurement of employees, 
§50-1-102. 
Guards. 

Use of guards with deadly weapons, 
§50-1-102. 

Medical information concerning employees. 

Marketing, sale, etc., by employers, 
§50-1-306. 

Physicians and surgeons. 

Unlawful to dictate selection, §50-1-302. 

Withholding wages to pay company 
doctor, §50-1-302. 

Refusal to participate in or remain silent 
about illegal activities. 

Discharge or termination for. 

Prohibited, §50-1-304. 
Teachers, §50-1-310. 
Right to work law, §§50-1-201 to 50-1-207. 
Sex discrimination in wage rates, 
§50-2-206. 
Toilet facilities for female employees. 

Failure to provide separate facilities, 

§50-1-301. 
Trespass. 

Refusal of terminated employees to 

withdraw from premises, §50-1-303. 
Unions. 

Reprisals against employees in connection 
with union activities, §§50-1-201 to 
50-1-207. 

Willful refusal or obstruction of inspection 
of property, §50-4-107. 
Workers’ compensation. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Damages. 
Fraud. 
Hiring of employees, §50-1-102. 
Illegal activities. 
Discharge for refusal to participate or 
remain silent about, §50-1-304. 
Teachers, §50-1-310. 
Definitions. 
Plant closings and reduction in operations, 
§50-1-601. 
Department of labor and workforce 
development. 
Hazardous chemical right to know law. 

Employer compliance with federal hazard 
communication standard. 

Duties of department, §50-3-2001. 
Inspections. 
Evidence. 
Suppression of evidence seized during 
unlawful inspection, §50-4-108. 
Issuing officer. 
Defined, §50-4-102. 
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EMPLOYERS AND EMPLOYEES —Cont’d 
Department of labor and workforce 
development —Cont’d 
Inspections —Cont’d 

Obstruction of inspections. 

Misdemeanor. 

Penalty, §50-4-107. 

Warrants. 

Availability to department of labor and 
workforce development officials or 
employees, §50-4-101. 

Contents, §50-4-105. 

Execution, §50-4-106. 

Grounds for issuance. 

Notice not required, §50-4-104. 
Probable cause, §50-4-103. 
Office of employment verification 
assistance. 
Lawful employment act, §50-1-703. 
Rules and regulations. 
Lawful employment act, §50-1-714. 
Domestic workers. 
Unemployment compensation. 

Simplification of paperwork for 
employment of household employees. 

More Jobs and Revenues, Less Hassle 
and Expenses, Help Businesses 
and Taxpayers Act of 2009, 
§50-7-107. 

Drug-free workplace programs, 

§§50-9-101 to 50-9-114. 

Elections. 
Designation of collective bargaining 
representative. 

Secret ballot as authorized means, 
§50-1-901. 

Emergencies, volunteer firefighters. 
Wrongful termination, §50-1-307. 
Employer verification of employment 
status. 
Lawful employment act, §§50-1-701 to 
50-1-715. 
Enticement of employees. 
Right to work law generally, §§50-1-201 to 

50-1-207. 

Fees. 
Attorneys’ fees. 

Fraud. 

Hiring of employee, §50-1-102. 

Felonies. 
Guards. 

Use of armed guards to assist in 
fraudulent procurement of employees, 
§50-1-102. 

Firefighters. 
Volunteers, leave from work to respond to 

fire call, §50-1-309. 

Fraud. 
Advertisement. 

Deception in procurement of employees, 
§50-1-102. 

Damages. 

Attorneys’ fees, §50-1-102. 
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EMPLOYERS AND EMPLOYEES —Cont’d 
Fraud —Cont’d 
Advertisement —Cont’d 
Deception in procurement of employees 
—Cont’d 
Guards. 
Use of armed guards, §50-1-102. 
Penalties, §50-1-102. 
Hiring employees, §50-1-102. 
Damages. 
Attorney’s fee, §50-1-102. 
Guards. 
Assistance of armed guards, §50-1-102. 
Penalties, §50-1-102. 
Frivolous pleadings. 
Whistleblower and smoker protection. 
Sanctions for frivolous employee lawsuits, 
§50-1-304. 
Guards. 

Protection of property. 

Construction of section, §50-1-102. 

Use of armed guards to assist in fraudulent 
procurement of employees, §50-1-102. 

Penalties, §50-1-205. 
Use of guards with deadly weapons. 
Penalties, §50-1-205. 
Handguns carried by employees. 

Prohibiting possession of handgun by 
employee authorized to carry. 

Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 
Hazardous chemical right to know law. 

Employer compliance with federal hazard 

communication standard, §50-3-2001. 
Health insurance. 

Payroll deductions for health insurance 
premiums, §50-1-308. 

Healthy workplace act, §§50-1-501 to 
50-1-504. 

Definitions, §50-1-502. 

Model policy to prevent abusive conduct in 
the workplace. 

Development, §50-1-503. 
Immunity of employer adopting policy, 
§50-1-504. 
Purpose, §50-1-503. 
Title of act, §50-1-501. 
Household employees. 
Unemployment compensation. 
Simplification of paperwork for 
employment of household employees. 
More Jobs and Revenues, Less Hassle 
and Expenses, Help Businesses 
and Taxpayers Act of 2009, 
§50-7-107. 
Hygiene. 
Toilet facilities. 
Female employees, §50-1-301. 
Illegal aliens. 

Agreement with federal department of 
homeland security regarding 
enforcement of immigration laws, 
§50-1-101. 
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EMPLOYERS AND EMPLOYEES —Cont’d 
Illegal aliens —Cont’d 
Employment, §50-1-103. 
Verification of immigration status, 
§50-1-103. 
Lawful employment act, §§50-1-701 to 
50-1-715. 
Immigration status, §50-1-106. 
Information. 
Providing information to prospective 
employers. 
Good faith providing, §50-1-105. 
Internet. 
Online privacy of employees, §§50-1-1001 to 
50-1-1004. 
Lawful employment act, §§50-1-701 to 
50-1-715. 
Lawful resident verification information, 
§50-1-106. 
Leaves of absence. 
Volunteer firefighters, leave from work to 
respond to fire call, §50-1-309. 
Lunch break, §50-2-103. 
Child labor, §50-5-115. 
Maternity leave. 
Breast milk expressing, reasonable time 
and place, §50-1-305. 
Medical information concerning 
employees. 
Marketing, sale, etc., by employers, 
§50-1-306. 
Medicine. 
Physicians and surgeons. 
Selection by employee. 
Unlawful to dictate, §50-1-302. 
Misconduct of employees. 
Proving by using voice stress analysis, 
prohibited, §50-1-311. 
Misdemeanors. 
Advertisements. 
Deception in procurement of employees, 
§50-1-102. 
Deception in procurement of employees, 
§50-1-102. 
Medical information concerning employees. 
Marketing, sale, etc., by employers, 
§50-1-306. 
Physicians and surgeons. 
Withholding wages to pay company 
doctor, §50-1-302. 
Right to work law. 
Violations of provisions, §50-1-205. 
Sex discrimination in wage rates, 
§50-2-206. 
Toilet facilities for female employees. 
Failure to provide separate toilet 
facilities, §50-1-301. 
Trespass. 
Refusal of terminated employees to 
withdraw from premises, §50-1-303. 
Refusal of terminated employees to 
withdraw from premises of employer, 
§50-1-303. 


INDEX 


EMPLOYERS AND EMPLOYEES —Cont’d 
Misdemeanors —Cont’d 
Workers’ compensation. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Notice. 
Plant closings and reduction in operations. 

Exemptions, §50-1-603. 

Notification of employees and state, 
§50-1-602. 

Notification of state officials, §50-1-104. 

Nursing an infant. 
Breast milk expressing, reasonable time 
and place, §50-1-305. 
Occupational safety and health, 

§§50-3-101 to 50-3-920. 

Online privacy of employees, §§50-1-1001 

to 50-1-1004. 

Definitions, §50-1-1002. 

Investigative activities permitted, 
§50-1-1003. 

Permissible actions of employers, 
§50-1-1003. 


Prohibited actions of employers, §50-1-1003. 


Severability of provisions, §50-1-1004. 
Title of act, §50-1-1001. 
Parent and child. 
Breast milk expressing, reasonable time 
and place, §50-1-305. 
Payroll deductions for health insurance 
premiums, §50-1-308. 
Physicians and surgeons. 
Selection by employee. 
Unlawful to dictate, §50-1-302. 
Plant closings and reduction in 
operations. 
Definitions, §50-1-601. 
Notice. 
Employees and state, §50-1-602. 
Exemptions, §50-1-603. 
State officials, §50-1-104. 
Rules and regulations. 
Promulgation, §50-1-604. 
State officials notified, §50-1-104. 
Privacy. 
Online privacy of employees, §§50-1-1001 to 
50-1-1004. 
Private protective services. 
Armed guards. 
Hiring, §50-1-102. 
Penalties, §50-1-205. 
Prospective employers. 
Good faith providing of information to, 
§50-1-105. 
Protection of minor performers, 
§§50-5-201 to 50-5-222. 
Railroads. 
Occupational safety and health. 
Applicability, §50-3-104. 
Retaliatory discharge. 
Illegal activities. 
Refusal to participate or remain silent 
about, §§50-1-304, 50-1-801. 
Teachers, §50-1-310. 
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EMPLOYERS AND EMPLOYEES —Cont’d 
Retaliatory discharge —Cont’d 
Occupational safety and health. 

Reports of violations, §50-3-106. 

Right to work law, §§50-1-201 to 50-1-207. 
Rules and regulations. 
Plant closings and reduction in operations. 

Promulgation, §50-1-604. 

Security guards. 
Armed security guards. 
Hiring, §50-1-102. 
Penalties, §50-1-205. 
Sex discrimination. 
Wages, §§50-2-201 to 50-2-207. 
Smoking. 
Discharge for smoking prohibited, 
§50-1-304. 
Strikes, §50-1-102. 
Failure to disclose when hiring employees, 
§50-1-102. 

Damages. 

Attorney’s fee, §50-1-102. 

Guards. 

Use of armed guards, §50-1-102. 

Penalties, §50-1-102. 

Guards. 
Use of armed guards in fraudulent 
procurement of employees, §50-1-102. 
Right to work law generally, §§50-1-201 to 
50-1-207. 
Teachers. 
Refusal to participate in or remain silent 
about illegal activities. 

Wrongful discharge, §50-1-310. 

Tennessee Lawful Employment Act, 

§§50-1-701 to 50-1-715. 

Termination of employees. 
Final wages, §50-2-103. 
Illegal activities. 

Refusal to participate in or remain silent 

about. 
Discharge or termination for 
prohibited, §50-1-304. 
Burden of proof, §50-1-801. 
Teachers, §50-1-310. 
Lawful employment act. 

Termination of employment of illegal 
alien, §50-1-709. 

Legal use of agricultural products. 

Discharge or termination for prohibited, 
§50-1-304. 

Teachers. 

Discharge for refusal to participate in or 
remain silent about illegal activities, 
§50-1-310. 

Volunteer firefighting service, §50-1-307. 
Withdrawal of employees from premises of 
employer, §50-1-303. 
Tobacco. 
Discharge for smoking prohibited, 
§50-1-304. 
Toilets. 
Exclusion of male employees from female 
facilities, §50-1-301. 
Penalty, §50-1-301. 
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EMPLOYERS AND EMPLOYEES —Cont’d 
Training. 
Hazardous chemical right to know law. 

Employer compliance with federal hazard 
communication standard, §50-3-2001. 

Trespass. 
Misdemeanors. 

Refusal of terminated employees to 
withdraw from premises of employer, 
§50-1-303. 

Unemployment compensation, §§50-7-101 

to 50-7-715. 

Unions. 
Designation of collective bargaining 
representative. 

Secret ballot as authorized means, 
§50-1-901. 

Dues. 
Exclusion from employment for payment 
of or failure to pay. 
Unlawful, §50-1-203. 
Membership maintenance clauses 
prohibited, §50-1-204. 
Right to work law, §§50-1-201 to 50-1-207. 
Strikes. 
Generally, §50-1-102. 
Workers’ compensation. 
Civil liability of labor organizations, 
§50-6-505. 
Voice stress analysis. 
Use to prove employee misconduct, 
prohibited, §50-1-311. 
Volunteer firefighters. 
Leave from work to respond to fire call, 
§50-1-309. 
Weapons. 

Handguns carried by employees. 
Prohibiting possession of handgun by 
employee authorized to carry. 

Failure to post notice, not occupational 
safety and health hazard, 
§50-3-201. 
Whistleblowers law, §50-1-304. 
Women. 
Breast milk expressing, reasonable time 
and place, §50-1-305. 
Workplace chemical list. 
Hazardous chemical right to know law. 

Employer compliance with federal hazard 

communication standard, §50-3-2001. 


EMPLOYMENT AGENCIES. 
Aliens. 
Illegal aliens. 

Agreement with federal department of 
homeland security regarding 
enforcement of immigration laws, 
§50-1-101. 

Referring for employment, §50-1-103. 

Verification of immigration status, 
§50-1-103. 
Drug-free workplace program. 
Temporary employment agencies exempt 
from requirement, §50-9-112. 
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EMPLOYMENT AGENCIES —Cont’d 
Fees. 
Attorneys’ fees. 
Fraud in hiring, §50-1-102. 


EMPLOYMENT SECURITY. 
General provisions, §§50-7-101 to 50-7-715. 


ENTERTAINMENT. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


EPILEPSY. 
Workers’ compensation. 
Election by epileptics not to be covered by 
certain provisions, §50-6-213. 
Revocation, §50-6-213. 


E-VERIFY PROGRAM. 
Lawful employment act. 
Cessation of program, effect, §50-1-715. 
Employer retention of records generated by, 
§50-1-703. 
Non-confirmation result received, 
termination of employment, §50-1-709. 
Non-operation or suspension of program, 
effect, §50-1-713. 


EVIDENCE. 
Employers and employees. 

Misconduct of employees. 

Proving by using voice stress analysis, 
prohibited, §50-1-311. 

Occupational safety and health. 

Inspections and investigations, §50-3-302. 
Unemployment compensation. 

Records of department, §50-7-701. 


EXAMINATIONS. 
Workers’ compensation. 
Permanent total disability. 
Periodic examinations of employees, 
§50-6-207. 


F 


FAMILY INSURANCE ASSISTANCE ACT. 
Availability of financial assistance. 
Notice, §50-7-304. 


FEES. 
Employers and employees. 
Attorneys’ fees. 
Fraud in hiring, §50-1-102. 
Employment agencies. 
Attorneys’ fees. 
Fraud in hiring, §50-1-102. 
Workers’ compensation. 
Attorneys at law, §50-6-226. 
Comprehensive medical fee schedule, 
§50-6-204. 
Construction industry, §50-6-912. 
Hospitals. 

Subject to approval of judge, §50-6-226. 
Physicians and surgeons, §50-6-226. 
Utilization review. 

Fee for appeal of review decision, 

§50-6-124. 
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FELONIES. 
Child labor. 
Fourteen years old, less than. 
Employment, §50-5-103. 
Pornography. 
Use of children in pornography, 
§50-5-113. 
Youth peddling violations, §50-5-112. 
Employers and employees. 
Use of armed guards to procure employees, 
§50-1-102. 
Fraud. 
Unemployment compensation. 
Benefits, misrepresentation to obtain, 
§§50-7-709, 50-7-710, 50-7-713. 
Benefits, misrepresentation to prevent, 
§50-7-711. 
Pensions. 
Private pensions and retirement plans. 
Separate account for employee 
contributions. 
Violation, §50-1-402. 
Pornography. 
Child labor. 
Use of child in pornography, §50-5-113. 
Trusts and trustees. 
Private pensions and retirement plans. 
Separate account for employee 
contributions. 
Violations, §50-1-402. 
Unemployment compensation. 
Benefits, misrepresentation to obtain, 
§§50-7-709, 50-7-710, 50-7-713. 
Benefits, misrepresentation to prevent, 
§50-7-711. 
Violations of provisions, §50-7-708. 


FINES. 
Child labor violations, §50-5-112. 
Lawful employment act. 
Violation of documentation requirements, 
§50-1-703. 
Wages. 
Misrepresentation in new employment, 
§50-2-104. 
Payment of employees in private 
employment, §50-2-103. 
Workers’ compensation. 
Construction industry employers. 

Employee misclassification for premium 

calculations, §50-6-411. 
Insurance premiums. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Mediation procedures or rules, violations, 
§50-6-236. 
Workers’ compensation specialists. 

Noncompliance with order of specialist 
(Repealed July 2014), §50-6-237. 


FIREARMS AND OTHER WEAPONS. 
Carrying. ; 
Prohibiting possession of handgun by 
employee authorized to carry. 


Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 


FIREARMS AND OTHER WEAPONS 
—Cont’d 
Deadly weapons. 
Guards. 
Use of armed guards by employers, 
§50-1-102. 
Employers and employees. 
Handguns carried by employees. 
Prohibiting possession of handgun by 
employee authorized to carry. 
Failure to post notice, not occupational 
safety and health hazard, 
§50-3-201. 


FIREFIGHTERS. 
Hazardous chemical right to know law. 
Workplace chemical list and safety data 
sheets, duties of fire chief of company, 
§50-3-2001. 
Volunteer firefighters, leave from work to 
respond to fire call, §50-1-309. 


FIRES AND FIRE PREVENTION. 
Hazardous chemical right to know law. 
Workplace chemical list and safety data 

sheets, duties of fire chief of company, 
§50-3-2001. 
Volunteer firefighters. 
Leave from work to respond to fire call, 
§50-1-309. 
Wrongful termination from employment, 
§50-1-307. 


FOOD ESTABLISHMENTS. 
Criminal law and procedure. 
Withholding of tips, §50-2-107. 
Employees. 
Wages of employees of restaurants, bars 
and clubs, §50-2-107. 
Gratuities. 
Wages of employees of restaurants, bars 
and clubs, §50-2-107. 
Guest ranches. 
Tips, distribution. 
Exception for guest ranches, §50-2-107. 
Misdemeanors. 
Tips. 
Withholding of service charge, §50-2-107. 
Service charges. 
Wages of employees of restaurants, bars 
and clubs, §50-2-107. 
Tips. 
Wages of employees of restaurants, bars 
and clubs, §50-2-107. 
Wages. 
Employees of restaurants, bars and clubs, 
§50-2-107. 


FOOD STAMPS. 
Unemployment compensation. 
Food stamp overissuance deduction, 
§50-7-612. 
FORMS. 
Workers’ compensation. 


Provision of forms (Repealed July 2014), 
§50-6-233. 
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FRAUD. G 
Labor and employment relations, 

$50-1-102. GARNISHMENT. 
Misdemeanors. 


Occupational safety and health act. 
Reports and records. 
False representations, §50-3-502. 
Unemployment compensation. 
Benefits. 
Misrepresentation to obtain, 
§§50-7-709, 50-7-710, 50-7-713. 
Occupational safety and health act. 
Reports and records. 
False representations, §50-3-502. 
Penalties. 
Hiring of employees, §50-1-102. 
Unemployment compensation. 
Benefits. 
Misrepresentation to obtain, §§50-7-709, 
50-7-710. 
Penalty, §50-7-7138. 
Payments. 
Misrepresentation to prevent. 
Penalty, §50-7-711. 
Premiums. 
Misrepresentation to evade. 
Penalty, §50-7-711. 
Workers’ compensation, §50-6-127. 


FRIVOLOUS ACTIONS. 
Employers and employees. 
Whistleblower and smoker protection. 


Sanctions for frivolous employee lawsuits, 
§50-1-304. 


FUNDS. 
Employee misclassification education 
and enforcement fund, §50-6-913. 
Recommendations to general assembly as to 
programs and services, §50-6-918. 
Job skills fund, §50-7-451. 
Lawful employment enforcement fund, 
§50-1-708. 
Unemployment compensation. 
Administration fund, §50-7-502. 
Interest paid on advancement fund, 
§50-7-505. 
Special administrative fund, §50-7-503. 
Unemployment compensation fund, 
§50-7-501. 
Uninsured employers fund, §§50-6-801 to 
50-6-803. 
Workers’ compensation. 
Construction industry. 
Employee misclassification education and 
enforcement fund, §50-6-913. 
Recommendations to general assembly 
as to programs and services, 
§50-6-918. 
Uninsured employers fund, §§50-6-801 to 
50-6-803. 
Workers’ compensation insurance fund, 
§§50-6-601 to 50-6-623. 


Support and maintenance. 
Assignment of income for child support, 
§50-2-105. 
Wages. 
Assignment of income for child support, 
§50-2-105. 


GENERAL ASSEMBLY. 
Bills. 
Workers’ compensation advisory council. 
Review of certain bills, §50-6-121. 
Reports. 
Unemployment trust fund, §§50-7-108, 
50-7-506. 
Workers’ compensation advisory council, 
§50-6-121. 
Unemployment compensation. 
Trust fund. 
Report to legislature on unemployment 
trust fund, §§50-7-108, 50-7-506. 
Workers’ compensation. 
Report of the advisory council on workers’ 
compensation, §50-6-121. 


GOVERNOR. 
Occupational safety and health review 
commission. 
Appointment of members, §50-3-801. 
Unemployment compensation. 
Extended benefits period. 
Trigger power, §50-7-305. 


GRAND JURY. 
Occupational safety and health. 
Enforcement of chapter, §50-3-506. 
Workers’ compensation. 
Power to inquire into violations, §50-6-410. 


GRANTS. 

Job skills grants, §50-7-451. 

Tennessee Works Act of 2012. 
Eligibility for grants, §50-7-805. 
Purposes for which used, §50-7-804. 


GRATUITIES. 
Distribution of service charges or 
gratuities, §50-2-107. 


GUARDIAN AD LITEM. 
Child labor. 

Protection of minor performers, §50-5-208. 
Appointment, §50-5-215. 
Documentation required, §50-5-216. 

Protection of minor performers, 
§50-5-208. 
Appointment, §50-5-215. 
Documentation required, §50-5-216. 


GUARDIAN AND WARD. 
Workers’ compensation. 
Minors. 
Payments. 
Receipts, §50-6-221. 
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H 


HANDGUN CARRY PERMITS. 
Corporations prohibiting person 
authorized to carry handgun from 
carrying. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 
Meetings conducted by individual, 
corporation, etc. 
Prohibiting possession of handgun by 
person authorized to carry. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 
Notice. 
Prohibited possession of handgun by person 
authorized to carry. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 
Prohibited possession of handgun by 
person authorized to carry. 
Individuals, corporations, business entities, 
etc., prohibiting. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 


HANDGUNS. 
Prohibiting possession of handgun by 
employee authorized to carry. 
Individuals, corporations or business 
entities. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 


HAZARDOUS CHEMICAL RIGHT TO 
KNOW LAW. 

Employer compliance with federal 
hazard communication standard, 
§50-3-2001. 


HAZARDOUS SUBSTANCES. 
Hazardous chemical right to know law. 
Employer compliance with federal hazard 
communication standard, §50-3-2001. 
Occupational safety and health, 
§50-3-203. 


HEALTH. 
Breastfeeding. 
Employers and employees. 
Breast milk expressing. 
Employer to provide reasonable time 
and place for breaks, §50-1-305. 
Nursing an infant. 
Employers and employees. 
Breast milk expressing. 
Employer to provide reasonable time 
and place for breaks, §50-1-305. 
Occupational safety and health, 
§§50-3-101 to 50-3-920. 


HEALTH INSURANCE. 
Employers and employees. 
Payroll deductions for health insurance 
premiums, §50-1-308. 
Family insurance assistance act. 


Availability of financial assistance. 
Notice, §50-7-304. 
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HEALTH MAINTENANCE 
ORGANIZATIONS. 
Workers’ compensation. 
Use of HMOs and PPOs, §50-6-122. 


HEALTHY WORKPLACE ACT, §§50-1-501 
to 50-1-504. 


HEARING LOSS AS OCCUPATIONAL 
DISEASE. 
Workers’ compensation. 
Overcoming presumption that physician’s 
opinion is correct (Repealed July 2014), 
§50-6-301. 


HEARINGS. 
Occupational safety and health, 
§§50-3-106, 50-3-803. 
Protection of minor performers. 
Contract approval petition, §§50-5-211, 
50-5-218. 
Actions taken by court, §50-5-220. 
Appearance of minor, §50-5-219. 
Records. 
Public hearings, §50-7-701. 


HOMELAND SECURITY. 
Immigration law enforcement. 
Memorandum of understanding with U.S. 
department of homeland security, 
§50-1-101. 


HOSPITALS. 
Fees. 
Workers’ compensation. 
Subject to approval of judge, §50-6-226. 
Workers’ compensation. 
Fees. 
Subject to approval of judge, §50-6-226. 


HOUSEHOLD EMPLOYEES. 
Unemployment compensation. 
Simplification of paperwork for employment 
of household employees. 
More Jobs and Revenues, Less Hassle 
and Expenses, Help Businesses and 
Taxpayers Act of 2009, §50-7-107. 


HOUSING. 
Construction and building. 
Workers’ compensation. 
Liability of contractors and 
subcontractors. 

Inapplicability of requirements to 
persons building, repairing or 
improving buildings for their own 
use, §50-6-113. 
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ILLEGAL ALIENS. 
Employing, §50-1-103. 

Agreement with federal department of 
homeland security regarding 
enforcement of immigration laws, 
§50-1-101. 

Verification of immigration status, 
§50-1-103. 
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ILLEGAL ALIENS —Cont’d 
Lawful employment act, §§50-1-701 to 
50-1-715. 
Workers’ compensation. 
Illegal immigrants not eligible for benefits, 
§50-6-242. 
Illegal immigrants not eligible for benefits 
(Repealed July 2014), §50-6-242. 
Immigration public policy, §50-6-241. 


IMMIGRATION. 

Memorandum of understanding with U.S. 
department of homeland security. 
Immigration law enforcement, §50-1-101. 

Workers’ compensation. 
Illegal immigrants not eligible for benefits, 
§50-6-242. 
Illegal immigrants not eligible for benefits 
(Repealed July 2014), §50-6-242. 
Immigration public policy, §50-6-241. 


IMMUNITY. 
Employers and employees. 
Healthy workplace act. 
Model policy to prevent abusive conduct 
in the workplace. 
Immunity of employer adopting policy, 
§50-1-504. 


INCOME TAX. 
Unemployment compensation. 
Benefits. 
Offsets for refunds, §50-7-304. 
Income tax withholding from benefits, 
§50-7-301. 
Premiums. 
Offsets to collect. 
Refunds, §50-7-404. 


INCOME WITHHOLDING. 
Assignment of income. 
Restrictions, §50-2-105. 
Company stores. 
Compelling purchases at employer’s store. 
Unlawful, §50-2-106. 
Physicians and surgeons. 
Company doctors. 
Interference with choice of physician, 
§50-1-302. 
Unemployment compensation. 
Child support deduction, §50-7-611. 
Income tax withholding from benefits, 
§50-7-301. 


INDEPENDENT CONTRACTORS. 
Workers’ compensation. 
Construction industry. 
Classification as employee or independent 
contractor. 
Employee misclassification education 
and enforcement fund, §50-6-913. 
Recommendations to general 
assembly as to programs and 
services, §50-6-918. 


INFANTS. 
Child labor, §§50-5-101 to 50-5-115. 
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INJUNCTIONS. 
Occupational safety and health. 
Dangerous conditions or practices. 
Eminent dangers, §50-3-401. 
Employee intervention in action, §50-3-401. 


INSPECTIONS. 
Labor. 
Department of labor and workforce 
development, §§50-4-101 to 50-4-108. 
Occupational safety and health, 
§§50-3-101 to 50-3-920. 


INSURANCE. 
Family insurance assistance act. 
Notice, §50-7-304. 
Tennessee family insurance assistance 
program. 
Availability of financial assistance. 
Notice, §50-7-304. 


INTEREST. 
Occupational safety and health. 
Unpaid fines and penalties, §50-3-107. 
Unemployment compensation. 
Advancement fund. 
Payment of interest on advancement 
fund, §50-7-505. 
Benefits, misrepresentation to obtain. 
Repayment of benefits received, 
§50-7-715. 
Funds. 
Allocation of interest, §50-7-507. 
Workers’ compensation. 
Refunds from second injury fund (Repealed 
July 2014), §50-6-238. 


INTERNAL REVENUE CODE. 
Unemployment compensation. 
Invalidating clause. 
Conformity to internal revenue code, 
§50-7-104. 


INTERNET. 
Employers and employees. 
Online privacy of employees, §§50-1-1001 to 
50-1-1004. 
Lawful employment act. 
Posting of list of noncomplying employers, 
§50-1-705. 


INVESTIGATIONS. 

Employment of illegal aliens. 
Complaint filed, §50-1-103. 

Illegal aliens, employing. 
Complaint filed, §50-1-103. 


J 


JAILS AND JAILERS. 
Unemployment compensation. 
Incarceration. 
Personal eligibility conditions, §50-7-302. 


JOB SKILLS PROGRAM, §50-7-451. 


JOB TRAINING. 
Tennessee works program, §§50-7-801 to 
50-7-807. 
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JUDGES. 

Workers’ compensation appeals board. 
Appointment of judges, §50-6-218. 
Education and training program, §50-6-219. 

Workers’ compensation court. 
Appointment, duties, §50-6-238. 


JUDGMENTS AND DECREES. 
Child support. 
Income assignments generally, §50-2-105. 
Occupational safety and health. 
Review commission. 
Appeals from final orders or 
determinations, §50-3-806. 
Procedure, §50-3-806. 
Workers’ compensation. 
Insurance. 
Insured bound by judgments against 
insurer, §50-6-408. 
Multiple findings, §50-6-245. 
Separate awards, §50-6-245. 
Submission of claim to court upon failure to 
agree (Repealed July 2014), §50-6-225. 


JURISDICTION. 
Workers’ compensation. 
Actions on disputed compensation 
(Repealed July 2014), §50-6-225. 
Court of workers’ compensation claims, 


§50-6-237. 
L 
LABELS. 
Warning labels, §50-3-203. 
LABOR. 


Child labor, §§50-5-101 to 50-5-115. 
Commissioner of labor and workforce 
development. 
Wages. 
Sex discrimination. 


Administration of provisions, §50-2-203. 


Drug-free workplace programs, 
§§50-9-101 to 50-9-114. 

Occupational safety and health, 
§§50-3-101 to 50-3-920. 

Protection of minor performers, 
§§50-5-201 to 50-5-222. 

Right to work law, §§50-1-201 to 50-1-207. 


LABORATORIES. 
Drug-free workplace programs. 
Licensure of testing laboratory, §50-9-110. 


LAWFUL EMPLOYMENT ACT, §§50-1-701 
to 50-1-715. 
Cessation of part if verification system 
not implemented, §50-1-715. 
Complaint of noncompliance with 
documentation requirements, 
§50-1-703. 
Protection against retaliation, §50-1-706. 
Construction of provisions. 
Consistent with federal immigration and 
labor laws, §50-1-712. 
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LAWFUL EMPLOYMENT ACT —Cont’d 
Construction of provisions —Cont’d 
Federal immigration law compliance, 
§50-1-711. 
Deadline for complying with 
requirement, §50-1-707. 
Definitions, §50-1-702. 
Discrimination in enforcement 
prohibited, §50-1-710. 
Documents to be requested by 
employers, §50-1-703. 
Deadline for complying with requirement, 
§50-1-707. 
Exemption when verification program not 
operational, §50-1-713. 
Misclassification to avoid requirements, 
§50-1-704. 
Employees. 
Documents to be requested by employers, 
§50-1-703. 
Enforcement fund, §50-1-708. 
Enforcement of provisions to be 
nondiscriminatory, §50-1-710. 
E-Verify program. 
Cessation of program, effect, §50-1-715. 
Employer retention of records generated by, 
§50-1-703. 
Non-confirmation result received, 
termination of employment, §50-1-709. 
Non-operation or suspension of program, 
effect, §50-1-713. 
Federal immigration and labor laws, 
construction with, §50-1-712. 
Federal immigration law compliance, 
§50-1-711. 
Illegal aliens, termination of 
employment, §50-1-709. 
Lawful employment enforcement fund, 
§50-1-708. 
Misclassification of employee to avoid 
requirements, §50-1-704. 
Non-employees. 
Documents to be requested by employers, 
§50-1-703. 
Office of employment verification 
assistance, §50-1-703. 
Posting of list of noncomplying 
employers, §50-1-705. 
Protection against retaliation for 
allegation of violation, §50-1-706. 
Rules and regulations to be promulgated, 
§50-1-714. 
Termination of employment of illegal 
alien, §50-1-709. 
Title of act, §50-1-701. 
Verification of work authorization status, 
§50-1-703. 
Violation of documentation 
requirements, §50-1-703. 
Posting of list of employers, §50-1-705. 


LETTERS OF CREDIT. 
Workers’ compensation. 
Proof of self-insurers’ financial ability to 
pay claims, §50-6-405. 
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LIENS. 
Workers’ compensation. 
Attorney’s fee and lien, §50-6-112. 
Employer’s lien, §50-6-112. 
Uninsured employers fund. 
Lien on assets of employer to recover 
money paid, §50-6-803. 


LIMITATION OF ACTIONS. 
Employers and employees. 

Volunteer firefighting. 

Wrongful termination from employment, 
§50-1-307. 
One year. 
Workers’ compensation. 
Actions against third persons, §50-6-112. 
Claims for compensation, §50-6-203. 
Dependents’ actions for compensation 
(Repealed July 2014), §50-6-224. 
Determination of compensation (Repealed 
July 2014), §50-6-224. 
Occupational diseases, §50-6-306. 
Settlement default. 
Claims based on (Repealed July 2014), 
§50-6-224. 
Six year. 
Unemployment compensation. 
Collection of premiums, §50-7-404. 
Three year. 
Workers’ compensation. 
Occupational diseases. 
Pneumoconiosis claims by coal workers, 
§50-6-306. 
Unemployment compensation. 

Premiums. 

Collection of unpaid premiums, 
§50-7-404. 

Reconsideration of benefits determination, 

time limitation, §50-7-304. 
Wages. 

Sex discrimination, §50-2-205. 

Workers’ compensation, §50-6-112. 

Claims, §50-6-203. 

Dependents (Repealed July 2014), 
§50-6-224. 

Filing of complaint after benefit review 
conference (Repealed July 2014), 
§50-6-203. 

Notice of injury, §50-6-201. 

Occupational diseases, §50-6-306. 


LIQUIDATED DAMAGES. 
Sex discrimination. 
Wages, §50-2-204. 


LOBBYING. 
Workers’ compensation. 
Advisory council. 
Restrictions on lobbyist membership, 
§50-6-121. 


LOCAL GOVERNMENTS. 
Buildings. 
Construction contracts. 
Drug-free workplace compliance, 
§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 
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LOCAL GOVERNMENTS —Cont’d 
Contracts. 
Construction contracts. 
Drug-free workplace compliance, 
§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 


LUNCH PERIOD. 
Employers and employees, §50-2-103. 
Child labor, §50-5-115. 


M 


MEAL BREAKS. 
Employers and employees, §50-2-103. 
Child labor, §50-5-115. 


MEDIATION. 
Workers’ compensation mediators. 
Procedures generally, §50-6-236. 


MEDICAL RECORDS. 
Confidentiality of information. 
Workers’ compensation, §50-6-131. 
Occupational safety and health. 
Duties of employers, §50-3-701. 
Workers’ compensation. 
Access of employee to medical records, 
§50-6-204. 
Charges by providers for medical reports, 
records or documents, §50-6-204. 
Confidentiality, §50-6-131. 


MEDICINE. 
Employer and employee. 
Physicians and surgeons. 
Selection by employee. 
Unlawful to dictate, §50-1-302. 
Occupational safety and health. 
Religion. 
Exemption from medical examinations, 
§50-3-106. 


MENTAL HEALTH. 
Workers’ compensation. 
Limitation of actions (Repealed July 2014), 
§50-6-224. 
Mental injury. 
Presumption of maximum medical 
improvement (Repealed July 2014), 
§50-6-207. 


MILITARY AFFAIRS. 
Unemployment compensation. 
Resignation as disqualification for benefits. 
Exception for spouse’s military transfer, 
§50-7-303. 


MINES AND MINERALS. 
Commercial coal mines. 
Workers’ compensation law. 
Applicability to operators and employees, 
§50-6-107. 
Employees. 
Applicability of act, §50-6-107. 
Occupational safety and health. 
Applicability of act, §50-3-104. 
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MINES AND MINERALS —Cont’d 
Occupational safety and health. 
Employees. 
Applicability of act, §50-3-104. 


MINORS. 
Child labor, §§50-5-101 to 50-5-115. 
Drug-free workplace programs. 
Parental notice of results, §50-9-109. 
Labor. 
Child labor, §§50-5-101 to 50-5-115. 
Workers’ compensation. 
Payments to guardian or trustee. 
Receipts, §50-6-221. 


MISDEMEANORS. 
Advertising. 
Labor. 
Deception in procurement of employees, 
§50-1-102. 
Child labor. 
Violations of chapter, §50-5-112. 
Discrimination. 
Labor. 

Sex discrimination in wage rates, 
§50-2-206. 

Employers and employees. 
Advertisements. 

Fraud. 

Deception in procurement of employees, 
§50-1-102. 
Medical information concerning employees. 

Marketing, sale, etc., by employers, 
§50-1-306. 

Trespass. 

Refusal of terminated employees to 
withdraw from premises of employer, 
§50-1-303. 

Employment agencies. 
Aliens. 

Referring illegal aliens for employment, 

§50-1-103. 
Fraud. 
Occupational safety and health act. 

Reports and records. 

False representations, §50-3-502. 
Unemployment compensation. 
Benefits. 
Misrepresentation to obtain, 
§§50-7-709, 50-7-710, 50-7-713. 
Labor. 
Deception in procurement of employees, 
§50-1-102. 
Department of labor and workforce 
development. 

Inspections. 

Obstruction, §50-4-107. 
Physicians and surgeons. 

Withholding wages to pay company 

doctor, §50-1-302. 
Right to work law. 

Violations of provisions, §50-1-205. 

Sex discrimination in wage rates, 
§50-2-206. 
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MISDEMEANORS —Cont’d 
Labor —Cont’d 
Toilet facilities for female employees. 

Failure to provide separate toilet 

facilities, §50-1-301. 
Trespass. 

Refusal of terminated employees to 

withdraw from premises, §50-1-303. 
Workers’ compensation. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Occupational safety and health. 
Disclosure of trade secrets, §50-3-504. 

Representative of commissioner, 
§50-3-914. 

Enforcement of criminal penalties, 
§50-3-505. 
Inspections and investigations. 

Unauthorized advanced notice, §50-3-501. 

Reports and records. 
False representations, §50-3-502. 
Trade secrets. 
Disclosure, §50-3-504. 
Violations, §50-3-503. 
Restaurants. 
Tips. 
Withholding of service charge, §50-2-107. 
Right to work law. 
Violations of provisions, §50-1-205. 
Trade secrets. 
Occupational safety and health. 
Disclosure of trade secrets, §50-3-504. 
Representative of commissioner, 
§50-3-914. 
Trespass. 
Labor. 

Refusal of terminated employees to 

withdraw from premises, §50-1-303. 
Unemployment compensation. 
Benefits. 
Misrepresentation to obtain, §§50-7-709, 
50-7-710, 50-7-713. 
Records. 
Failure of employers to keep, §50-7-701. 
Violation of provisions, §50-7-708. 
Wages. 

Misrepresenting wages in new employment, 
§50-2-104. 

Payment of employees in private 
employment. 

Violations of provisions, §50-2-103. 

Sex discrimination in wage rates, 
§50-2-206. 
Withholding. 

Payment of physicians or surgeons, 

§50-1-302. 
Workers’ compensation. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Workers’ compensation. 
Premiums. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 
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MISREPRESENTATION. 
Wages. 
New employment. 
Penalty, §50-2-104. 
Workers’ compensation fraud, §50-6-127. 


MODELS. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


MONEY. 
Wages. 
Form of payment. 
Lawful money of US as form of payment, 
§50-2-103. 


MORE JOBS AND REVENUES, LESS 
HASSLE AND EXPENSES, HELP 
BUSINESSES AND TAXPAYERS ACT 
OF 2009. 

Unemployment compensation. 

Simplification of paperwork for employment 
of household employees, §50-7-107. 


MOTION PICTURES. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


MOTOR CARRIERS. 
Unemployment compensation. 

Operator of motor vehicle under contract 
with common carrier doing interstate 
business, nonapplicability of chapter, 
§50-7-207. 

Wages. 

Operator of motor vehicle under contract 
with common carrier doing interstate 
business, nonapplicability of chapter, 
§50-2-111. 


MUNICIPAL CORPORATIONS. 
Buildings. 
Construction contracts. 
Drug-free workplace compliance, 
§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 
Contracts. 
Construction contracts. 
Drug-free workplace compliance, 
§50-9-113. 
Bid or procurement specifications, 
§50-9-114. 

Employment of illegal aliens. 

Agreement with federal department of 
homeland security regarding 
enforcement of immigration laws, 
§50-1-101. 

Occupational safety and health. 
Duty to employees, §50-3-910. 
Inspection and enforcement of local 

government programs, §50-3-911. 
Reports. 
Failure of programs, §50-3-912. 
Treatment as private employers, §50-3-913. 
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MUNICIPAL CORPORATIONS —Cont’d 
Workers’ compensation. 
Exemptions from workers’ compensation 
law, §50-6-106. 


MUSIC. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 
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NEEDLES. 
Occupational safety and health. 
Sharps injury prevention technology, 
§50-3-203. 


NEGLIGENCE. 
Workers’ compensation. 
Defense unavailable in certain 
circumstances, §50-6-108. 
Defense unavailable in certain 
circumstances (Repealed July 2014), 
§50-6-111. 


NEGOTIABLE INSTRUMENTS. 
Wages. 
Form of payment. 
Negotiable check or draft as form of 
payment, §50-2-103. 
Workers’ compensation. 
Proof of self-insurers’ financial ability to 
pay claims, §50-6-405. 


NONRESIDENTS. 
Unemployment compensation. 
Employers not included in coverage 
requirements. 
Notice to employees, §50-7-106. 
Inquiries concerning benefits. 
Notice, §50-7-304. 
Wages. 
Pay day. 
Posting required, §50-2-103. 
Prospective employees, §50-2-101. 
Failure to inform deemed misdemeanor. 
Penalties, §50-2-101. 


NOTICE. 
Electricity. 
High-voltage lines. 
Operations. 
Notice to power companies, §50-3-1005. 
Employers and employees. 
Plant closings and reduction in operations. 
Exemptions, §50-1-603. 
Notification of employees and state, 
§50-1-602. 
Notification of state officials, §50-1-104. 
Handgun carry permits. 
Prohibited possession of handgun by person 
authorized to carry. 
Failure to post notice, not occupational 
safety and health hazard, §50-3-201. 
Right to work law. 
Statement of public policy. 
Posting of notice in workplace, §50-1-206. 
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NOTICE —Cont’d 
Unemployment compensation. 
Electronic notice, §50-7-613. 
Employers not included in coverage 
requirements. 
Notice to employees, §50-7-106. 
Experience rating for employers. 
Statement of benefits charged to 
experience rating account. 
Notice included in annual notice of 
premium rate, §50-7-452. 
Inquiries concerning benefits, §50-7-304. 
Wages. 
Pay day. 
Posting required, §50-2-103. 
Prospective employees, §50-2-101. 
Failure to inform deemed misdemeanor. 
Penalties, §50-2-101. 


NURSING AN INFANT. 
Employers and employees. 
Breast milk expressing. 
Employer to provide reasonable time and 
place for breaks, §50-1-305. 


O 


OATHS. 
Unemployment compensation. 
Administration to witnesses, §50-7-702. 
Workers’ compensation court. 
Judges, §50-6-238. 


OCCUPATIONAL DISEASES, §§50-6-302 to 
50-6-307. 


OCCUPATIONAL SAFETY AND HEALTH, 
§§50-3-101 to 50-3-920. 
Accidents. 
Reports. 
Required, §50-3-702. 
Administrator. 
Defined, §50-3-103. 
Advisory committees. 
Commissioner of labor. 
Appointment, §50-3-204. 
Agricultural employees. 
Applicability of act, §50-3-104. 
Child labor performed on farms. 
Withdrawal of state support and funding 
for federal orders relating to 
hazardous agricultural employment 
performed by children, §50-3-920. 
Appeals. 
Review commission. 
Judgments and decrees, §50-3-806. 
Procedure, §50-3-806. 
Applicability of act. 
Exceptions, §50-3-104. 
Atomic energy. 
Employers and employees. 
Applicability of act, §50-3-104. 
Attorney general. 
Duties, §50-3-905. 
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OCCUPATIONAL SAFETY AND HEALTH 

—Cont’d 

Bloodborne pathogens. 
Sharps injury prevention technology, 
§50-3-203. 
Child labor performed on farms. 
Withdrawal of state support and funding 
for federal orders relating to hazardous 
agricultural employment performed by 
children, §50-3-920. 
Citation, §50-3-101. 
Generally, §50-3-307. 
Objections to citation, §50-3-307. 
Repeated violations. 
Civil penalty, §50-3-404. 
Review of citations. 
Rights of employers, §50-3-105. 
Commission. 
Defined, §50-3-103. 
Commissioner. 
Advisory committees. 
Appointment, §50-3-204. 
Defined, §50-3-103. 
Inspections, delegation of power, §50-3-902. 
Petitions. 

Employees adversely affected by 

variances, §50-3-106. 
Powers and duties. 

Delegation, §§50-3-901, 50-3-902. 

Limitations, §50-3-903. 

Restraint by employers, §50-3-105. 
Variances. 
Petitions from adversely affected 
employees, §50-3-106. 
Committee. 
Defined, §50-3-103. 
Complaints. 
Discharge of employees. 
Prohibition against discharge, §50-3-106. 
Discrimination against employees. 
Remedies, §50-3-409. 
Compromise and settlement. 
Penalties. 

Full payment required except in case of 
compromise and settlement, 
§50-3-108. 

Construction. 
Compliance with other state laws not 
excused, §50-3-915. 
Counties. 
Duty to employees, §50-3-910. 
Inspection and enforcement of local 
government programs, §50-3-911. 
Reports. 
Failure of programs, §50-3-912. 
Treatment as private employers, §50-3-913. 
Criminal law and procedure. 
Disclosure of trade secrets, §50-3-504. 

Representative of commissioner, 
§50-3-914. 

Inspections and investigations. 

Unauthorized advance notice, §50-3-501. 

Reports and records. 
False representations, §50-3-502. 
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OCCUPATIONAL SAFETY AND HEALTH 
—Cont’d 
Criminal law and procedure —Cont’d 
Standards. 
Violations causing death of employee, 
§50-3-503. 
Trade secrets. 
Disclosure, §50-3-504. 
Criteria for standards, §50-3-202. 
Dangerous conditions or practices. 
Civil penalties, §50-3-403. 
Commissioner. 
Action, §50-3-918. 
Disposition, §50-3-304. 
Hazardous substances. 
Monitoring exposure, §50-3-203. 
Injunctions. 
Imminent dangers, §50-3-401. 
Knowledge. 
Civil penalties, §50-3-403. 
Medical examinations, §50-3-203. 
Notice, §50-3-304. 
Protective equipment, §50-3-203. 
Review, §50-3-304. 
State departments and agencies. 
Abatement, §50-3-909. 
Toxic materials or harmful physical agents. 
Exposure of employees. 
Rights of employees, §50-3-106. 
Warning labels, §50-3-203. 
Death. 
Violations of standards causing death of 
employees. 
Deemed misdemeanor, §50-3-503. 
Definitions, §50-3-103. 
High-voltage lines, §50-3-1001. 
Department. 
Defined, §50-3-103. 
Discharge of employees. 
Complaints. 
Prohibition against discharge, §50-3-106. 
Discrimination. 
Complaints and witnesses. 
Remedies, §50-3-409. 
Employees. 
Complaints or testimony concerning 
possible violations, §50-3-106. 
District attorneys general. 
Enforcement of criminal penalties, 
§50-3-505. 
Division. 
Defined, §50-3-103. 
Education. 
Programs authorized, §50-3-904. 
Effect of chapter. 
Compliance with other state laws not 
excused, §50-3-915. 
Electricity. 
High-voltage lines, §§50-3-1001 to 
50-3-1008. 
Employees. 
Defined, §50-3-103. 
Duties, §50-3-106. 
Rights and duties, §50-3-106. 


OCCUPATIONAL SAFETY AND HEALTH 
—Cont’d 
Employees —Cont’d 

Rules and regulations. 

Compliance by employees, §50-3-106. 
Employers. 

Defined, §50-3-103. 

Duties, §50-3-105. 

Rights, §50-3-105. 

Enforcement. 

Criminal penalties, §50-3-505. 

Grand jury. 

Duties, §50-3-506. 
Evidence. 

Inspections and investigations, §50-3-302. 
Federal standards. 

Defined, §50-3-103. 

Fraud. 

Reports. 

False representations, §50-3-502. 
Governor. 

Employment of member, §50-3-801. 
Grand jury. 

Enforcement of chapter, §50-3-506. 
Harbor workers. 

Applicability of act, §50-3-104. 
Hazardous substances, §50-3-203. 
Hearings. 

Review commission, §50-3-803. 

Variances. 

Participation of employees, §50-3-106. 

Witnesses. 

Reprisals against witnesses, §50-3-106. 
High-voltage lines, §§50-3-1001 to 
50-3-1008. 

Applicability of chapter, §50-3-1008. 

Approved. 

Defined, §50-3-1001. 

Commissioner. 

Defined, §50-3-1001. 
Definitions, §50-3-1001. 
Department. 

Defined, §50-3-1001. 

Enforcement of chapter, §50-3-1006. 

Exemptions from chapter. 

Certain operations exempt, §50-3-1008. 

High-voltage. 

Defined, §50-3-1001. 

Insulation. 

Safeguards to prevent contact by 
employees, §50-3-1003. 

Notice. 

Power company to receive notice of 
operations, §50-3-1005. 

Operations on power lines. 

Notice to power companies, §50-3-1005. 

Overhead lines. 

Defined, §50-3-1001. 

Penalties. 

Violations of chapter, §50-3-1007. 

Rulemaking to enforce provisions, 

§50-3-1006. 
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OCCUPATIONAL SAFETY AND HEALTH 
—Cont’d 
High-voltage lines —Cont’d 
Safeguards. 
Prevention of contact by employees, 
§50-3-1002. 
Clearance or safeguard required, 
§50-3-1003. 
Immunization. 
Religion. 
Exemptions from immunization. 
Religious teachings, §50-3-106. 
Injunctions. 
Dangerous conditions or practices. 
Imminent dangers, §50-3-401. 

Employee intervention in action, §50-3-401. 
Inspections. 

Authorized, §50-3-301. 

Commissioner, delegation of power, 

§50-3-902. 

Employees. 

Representation, §50-3-303. 

Employers. 

Representation, §50-3-303. 

Evidence, §50-3-302. 

Notice. 

Advance notice prohibited. 
Exceptions, §50-3-306. 

Unauthorized advance notice. 
Penalty, §50-3-501. 

Reports, §50-3-305. 

Requests by employees, §50-3-106. 

Subpoenas, §50-3-302. 

Witnesses, §50-3-302. 

Interest. 

Unpaid fines and penalties, §50-3-107. 
Issue. 

Defined, §50-3-103. 

Judgments and decrees. 
Review commission. 
Appeals from final orders or 
determinations, §50-3-806. 
Procedure, §50-3-806. 
Labels. 

Warning labels, §50-3-203. 
Legislative declaration, §50-3-102. 
Medicine. 

Examinations. 

Religion. 
Exemptions for religious beliefs, 
§50-3-106. 
Rights of employees, §50-3-203. 
Mines and minerals. 
Employees. 
Applicability of act, §50-3-104. 
Misdemeanors. 
Disclosure of trade secrets, §50-3-504. 
Representative of commissioner, 
§50-3-914. 
Enforcement of criminal penalties, 
§50-3-505. 

Inspections. 

Unauthorized advance notice, §50-3-501. 
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OCCUPATIONAL SAFETY AND HEALTH 

—Cont’d 

Misdemeanors —Cont’d 
Reports and records. 
False representations, §50-3-502. 
Standards. 
Violations causing death of employees, 
§50-3-503. 
Trade secrets. 
Disclosure, §50-3-504. 
Municipalities. 
Duty to employees, §50-3-910. 
Inspection and enforcement of local 
government programs, §50-3-911. 
Reports. 
Failure of programs, §50-3-912. 
Treatment as private employers, §50-3-913. 
Notice. 
Dangerous conditions or practices, 
§50-3-304. 
High-voltage lines, §50-3-1005. 
Inspections and investigations. 
Advance notice prohibited. 
Exceptions, §50-3-306. 
State departments and agencies. 
Violations of act, §50-3-908. 
Variances, §50-3-602. 
Rights of employees, §50-3-106. 
Violation of posting requirements. 
Civil penalty, §50-3-406. 
Penalties. 
Action to recover, §50-3-408. 
Civil penalties. 
Authorized, §50-3-402. 
Dangerous conditions or practices. 
Knowledge of conditions, §50-3-403. 
Imposition of civil penalties. 
Manner, §50-3-407. 

Notice. 

Posting requirements. 
Violations, §50-3-406. 

Rules and regulations. 

Violations, §50-3-405. 

Standards. 

Violations, §50-3-405. 
Violations following citation, §50-3-404. 
Compromise and settlement. 

Full payment required except in case of, 
§50-3-108. 

Interest on unpaid fines and penalties, 
§50-3-107. 
Payment, §50-3-408. 

Full payment required except in case of 
compromise and settlement, 
§50-3-108. 

Late payment. 

Additional penalties, §50-3-107. 
Person. 
Defined, §50-3-108. 
Protective equipment, §50-3-203. 
Purpose of chapter, §50-3-102. 
Railroad employees. 
Applicability of act, §50-3-104. 
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OCCUPATIONAL SAFETY AND HEALTH 

—Cont’d 

Records. 
Duties of employers, §50-3-701. 
Religion. 
Immunization. 
Exemptions from immunization. 
Religious teachings, §50-3-106. 
Medicine. 

Examinations. 

Rights of employees, §50-3-203. 
Remedies. 
Civil remedies. 
Not barred, §50-3-401. 
Discrimination against employees, 
§50-3-409. 
Injunctions, §50-3-401. 
Reports. 
Accidents. 

Required, §50-3-702. 

Duties of employers, §50-3-701. 
Employers. 

Minimizing burden, §50-3-916. 
Fraud. 

False representations, §50-3-503. 
Inspections and investigations, §50-3-305. 
Local government programs. 

Failure of programs, §50-3-912. 
State departments and agencies. 

Annual reports of programs, §50-3-907. 

Duties, §50-3-906. 

Retaliatory discharges. 
Reports of violations, §50-3-106. 
Review commission. 
Appeals. 
Judgments and decrees, §50-3-806. 
Procedure, §50-3-806. 
Appointment of members, §50-3-801. 
Chair, §50-3-801. 
Compensation, §50-3-801. 
Creation, §50-3-801. 
Definition of commission, §50-3-103. 
Facilities. 

Furnishing facilities, §50-3-805. 
Functions, §50-3-802. 

Hearings, §50-3-803. 
Judgments and decrees. 

Appeals, §50-3-806. 

Procedure, §50-3-806. 
Qualifications, §50-3-801. 
Quorum, §50-3-804. 
Terms of office, §50-3-801. 
Vacancies, §50-3-801. 

Rules and regulations. 
Employees. 

Compliance by employees, §50-3-106. 
Employers. 

Compliance by employers, §50-3-105. 
Standards. 

Commissioner authorized to promulgate, 

§50-3-201. , 
Violations. 
Civil penalty, §50-3-405. 
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OCCUPATIONAL SAFETY AND HEALTH 
—Cont’d 
Secrets. 
Confidentiality of trade secrets, §§50-3-105, 
50-3-914. 
Sharps injury prevention technology, 
§50-3-203. 
Short title, §50-3-101. 
Standards. 
Criteria, §50-3-202. 
Defined, §50-3-103. 
Employees. 
Comments on standards, §50-3-106. 
Rules and regulations. 
Commissioner authorized to promulgate, 
§50-3-201. 
Violations. 
Civil penalty, §50-3-405. 
Deemed misdemeanor, §50-3-503. 
Willful or repeated violations. 
Civil penalty, §50-3-405. 
State departments and agencies. 
Conditions or practices endangering health. 
Abatement, §50-3-909. 
Reports. 
Annual reports of programs, §50-3-907. 
Duties, §50-3-906. 
Responsibilities, §50-3-906. 
Violations of act by departments and 
agencies. 
Notice, §50-3-908. 
Subpoenas. 
Inspections and investigations, §50-3-302. 
Time. 
Violations. 
Grace period for correction. 
Objection of employees, §50-3-106. 
Trade and commerce. 
Secrets. 
Disclosure. 
Penalty, §50-3-504. 
Right of employers to protect, §$50-3-105, 
50-3-914. 
United States. 
Cooperation with federal government, 
§50-3-917. 
Variances. 
Adversely affected employees. 
Petitions to commissioner of labor or 
- commissioner of public health, 
§50-3-106. 
Interim variances authorized, §50-3-606. 
Permanent variances authorized, §50-3-605. 
Rights of employers to seek, §50-3-105. 
Temporary variances. 
Applications. 
Contents, §50-3-604. 
Renewal applications, §50-3-602. 
Authorized, §50-3-601. 
Duration, §50-3-602. 
Grounds for granting, §50-3-603. 
Hearings. 
Participation of employees, §50-3-106. 
Notice, §50-3-602. 
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OCCUPATIONAL SAFETY AND HEALTH 
—Cont’d 
Variances —Cont’d 
Temporary variances —Cont’d 
Renewal. 
Applications, §50-3-602. 
Rights of employees, §50-3-106. 
Violations. 
Citation of violations, §50-3-307. 
Time. 
Grace period for correction. 
Objection of employees, §50-3-106. 
Warning labels, §50-3-203. 
Witnesses. 
Discrimination against witnesses. 
Remedies, §50-3-409. 
Hearings. 
Reprisals against witnesses, §50-3-106. 
Inspections and investigations, §50-3-302. 


OPEN SHOP LAW, §50-1-201. 
P 


PAIN MANAGEMENT CLINICS. 
Workers’ compensation. 
Pain management generally, §50-6-204. 


PAIN TREATMENT. 
Workers’ compensation. 
Utilization review. 
Prescription of controlled substances to 
treat pain, §50-6-124. 


PARENT AND CHILD. 
Drug-free workplace programs. 
Employer notice to parents of results, 
§50-9-109. 
Employers and employees. 
Breast milk expressing. 
Employer to provide reasonable time and 
place for breaks, §50-1-305. 
Maternity leave. 
Breast milk expressing. 
Employer to provide reasonable time and 
place for breaks, §50-1-305. 


PASSPORTS. 
Child labor. 
Proof of age, §50-5-109. 


PASSWORDS. 
Online privacy of employees. 


Prohibited actions of employers, §50-1-1003. 


PAYROLL DEDUCTIONS. 
Support and maintenance. 
Assignment of income for child support, 
§50-2-105. 


PENALTIES. 
Child labor violations, §50-5-112. 
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PENALTIES —Cont’d 
Pensions and retirement plans. 
Private plans. 
Separate trust account for employee 
contributions. 
Violations, §50-1-402. 
Trusts and trustees. 
Private pensions and retirement plans. 
Separate account for employee 
contributions. 
Violations deemed felonies, §50-1-402. 
Unemployment compensation. 
Partial claims, §50-7-302. 
Workers’ compensation. 
Construction industry employers. 
Employee misclassification for premium 
calculations, §50-6-411. 
Grounds for administrative penalties, 
§50-6-118. 
Insurance. 
Failure to comply with requirements, 
§50-6-412. 
Mediation procedures or rules, violations, 
§50-6-236. 
Self-insurers. 
Failure to submit statement of financial 
condition, §50-6-405. 
Workers’ compensation specialist’s orders. 
Failure to comply (Repealed July 2014), 
§50-6-238. 


PENSIONS. 
Criminal law and procedure. 
Private pensions and retirement plans. 
Separate account for employee 
contributions, §50-1-402. 
Private pensions and retirement plans. 
Separate account for employee 
contributions, §50-1-401. 
Violations deemed felony. 
Penalties, §50-1-402. 


PERSONNEL. 
Unemployment compensation. 
Commissioner. 
Appointments, §50-7-605. 


PETITIONS. 
Minors. 
Protection of minor performers, contract 
approval, §50-5-209. 
Actions taken by court, §50-5-220. 
Contents, §50-5-216. 
Hearing on petition, §§50-5-211, 50-5-218. 
Appearance of minor, §50-5-219. 
Place of filing, §50-5-210. 
Protection of earnings, §§50-5-221, 
50-5-222. 
Service, §50-5-217. 
Workers’ compensation. 
Physicians. 
Depositions. 
Petitions for order requiring, §50-6-235. 


823 INDEX 


PETITIONS —Cont’d 
Workers’ compensation —Cont’d 
Temporary disability benefits. 
Discontinuance or change by employer. 


Resumption or increase of benefits 
(Repealed July 2014), §50-6-234. 


PHYSICAL AND MENTAL 
EXAMINATIONS. 
Workers’ compensation. 
Permanent total disability. 
Periodic examinations of employees, 
§50-6-207. 


PHYSICIANS AND SURGEONS. 
Depositions. 
Notice, §50-6-235. 
Employer and employee. 
Selection by employee. 
Unlawful to dictate, §50-1-302. 
Income withholding. 
Company doctors. 
Interference with choice of physician, 
§50-1-302. 
Wages. 
Withholding wages to pay physician, 
§50-1-302. 
Penalties, §50-1-302. 


POLITICAL SUBDIVISIONS. 
Unemployment compensation. 
Contracts for administration of programs, 
§50-7-610. 


POPULAR NAMES OF ACTS. 
Anti-Closed Shop Act. 
General provisions, §§50-1-201 to 50-1-207. 
Employee online privacy act of 2014, 
§§50-1-1001 to 50-1-1004. 
Family Insurance Assistance Act. 
Availability of financial assistance. 
Notice, §50-7-304. 
Healthy workplace act, §§50-1-501 to 
50-1-504. 
Lawful Employment Act, §§50-1-701 to 
50-1-715. 
Open Shop Law, §50-1-201. 
Right to Work Law, §50-1-201. 
Tennessee Lawful Employment Act, 
§§50-1-701 to 50-1-715. 


Tennessee Wage Protection Act, §50-2-113. 


Tennessee Works Act of 2012, §50-7-801. 
Wage Protection Act, §50-2-113. 
Whistleblower protection. 
Labor and employee relations generally, 
§50-1-304. 


PORNOGRAPHY. 
Child labor. 
Use of child in pornography, $50-5-113. 
Criminal law and procedure. 
Child labor. 
Use of child in pornography, §50-5-113. 
Felonies. 
Child labor. 
Use of child in pornography, §50-5-113. 


POSTMORTEM EXAMINATIONS. 
Workers’ compensation. 
Autopsy in cases where cause of death 
disputed, §50-6-204. 


PRESCRIPTIONS. 
Workers’ compensation. 
Pain management and treatment. 
Utilization review applied to prescriptions 
for pain, §50-6-124. 


PRESUMPTIONS. 
Workers’ compensation. 

Court of workers’ compensation claims. 

Appeal of findings, presumption of 
correctness, §§50-6-225, 50-6-239. 

Drug or alcohol as proximate cause of 
injury, §50-6-110. 

Illegal workers, employer knowledge of 
status, §50-6-241. 

Mental injury. 

Presumption of maximum medical 
improvement (Repealed July 2014), 
§50-6-207. 

Occupational diseases, when repetitive 
motion conditions considered as 
(Repealed July 2014), §50-6-301. 

Utilization review, presumption of medical 
necessity. 

Guidelines for diagnosis and treatment of 
common workers’ injuries, treatment 
adhering to, §50-6-124. 


PRISONS AND PRISONERS. 
Unemployment compensation. 
Incarceration. 
Personal eligibility conditions, §50-7-302. 


PRIVACY. 
Employers and employees. 
Online privacy of employees, §§50-1-1001 to 
50-1-1004. 


PRIVATE PROTECTIVE SERVICES. 
Employers and employees. 
Armed guards. 
Hiring, §50-1-102. 
Penalties, §50-1-205. 


PROFESSIONAL ASSOCIATIONS. 
Workers’ compensation. 
Self-insurers, §50-6-405. 


PROFESSIONAL EMPLOYER 
ORGANIZATIONS. 
Unemployment compensation. 
Experience rating for employers, §50-7-403. 


PSYCHIATRISTS. 
Workers’ compensation. 
Psychological or psychiatric services, 
§50-6-204. 
PSYCHOLOGISTS. 
Workers’ compensation. 


Psychological or psychiatric services, 
§50-6-204. 
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PUBLIC BUILDINGS. 
Construction contracts. 


Drug-free workplace compliance, §50-9-113. 


Bid or procurement specifications, 
§50-9-114. 
Drug-free workplace compliance. 
Construction contracts, §50-9-113. 
Bid or procurement specifications, 
§50-9-114. 


PUBLIC CONTRACTS. 
Construction contracts. 


Drug-free workplace compliance, §50-9-113. 


Bid or procurement specifications, 
§50-9-114. 
Unemployment compensation. 
Premiums. 
Collection, §50-7-404. 
Wages. 
Prevailing wage act for state highway 
construction projects. 
Local government authority to set 
minimum wage, restrictions, 
§50-2-112. 


PUBLIC WORKS. 
Unemployment compensation. 
Premiums. 
Collection, §50-7-404. 


PURCHASES. 
Competitive solicitations. 


Drug-free workplace compliance, §50-9-114. 


Invitation to bid. 
Drug-free workplace compliance, 
§50-9-114. 
Drug-free workplace compliance. 
Bid or procurement specifications, 
§50-9-114. 
Specifications and scopes of work. 


Drug-free workplace compliance, §50-9-114. 


R 


RADIO. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


RAILROADS. 
Employees. 
Occupational safety and health. 
Applicability of act, §50-3-104. 
Occupational safety and health. 
Employees. 
Applicability of act, §50-3-104. 


RECIPROCITY. 
Unemployment compensation. 
Commissioner to participate in reciprocal 
arrangements and cooperation, 
§50-7-706. 
Wages. 
Collection. 
Out-of-state claims, §50-2-108. 


RECORDS. 
Child labor. 
Employers’ duties, §50-5-111. 
Department of labor and workforce 
development. 
Evidence of records of department, 
§50-7-701. 
Hearings. 
Public hearings, §50-7-701. 
Occupational safety and health. 
Duties of employers, §50-3-701. 
Public records. 
Workers’ compensation insurance. 
Information gathering on insurance 
policies to ensure compliance with 
law. 
What information constitutes public 
records, §50-6-421. 
Unemployment compensation. 
Commissioner. 
Destruction by commissioner, §50-7-707. 
Employers, §50-7-701. 
Access of commissioner, §50-7-701. 


REGISTRATION. 
Workers’ compensation. 
Construction industry. 
Registration as construction services 
provider, §§50-6-904 to 50-6-906. 


RELIGION. 
Medicine. 
Occupational safety and health. 
Exemptions from medical examinations 
and immunization, §50-3-106. 
Occupational safety and health. 
Medicine. 
Examinations. 
Exemptions from medical examinations 
and immunization, §50-3-106. 
Rights of employees, §50-3-203. 
Workers’ compensation. 
Construction industry. 
Religious exemption from insurance 
requirement, §50-6-903. 
Registration as construction services 
provider, information to be 
provided, §50-6-904. 


REPETITIVE MOTION INJURIES. 
Workers’ compensation. 
Occupational diseases, conditions 
considered as (Repealed July 2014), 
§50-6-301. 


REPORTS. 
General assembly. 
Unemployment trust fund, §§50-7-108, 
50-7-506. 
Workers’ compensation advisory council, 
§50-6-121. 
Job skills program. 
Annual reports by department, §50-7-451. 
Tennessee Works Act of 2012. 
Department report on program, §50-7-807. 
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REPORTS —Cont’d 
Unemployment compensation. 
Commissioner, §50-7-604. 
Employers. 
Access of commissioner, §50-7-701. 
Noncompliance of employers. 
Failure to file in accordance with 
magnetic media requirements, 
§50-7-404. 
Premiums. 

Failure to make reports and pay 

premiums, §50-7-404. 
Trust fund. 

Legislature to receive report on 
unemployment trust fund, 
§§50-7-108, 50-7-506. 

Workers’ compensation. 
Advisory council, §50-6-121. 
Impact review of workers’ compensation 
reform act of 2013, §50-6-134. 
Uninsured employers, §50-6-132. 


RESIDENCE. 
Workers’ compensation. 
Advisory council. 
State residence as qualification for 
membership, §50-6-121. 
Extraterritorial application of act, 
§50-6-115. 


RESIGNATION. 
Unemployment compensation. 
Disqualification for benefits. 
Voluntary departure without good cause, 
§50-7-303. 


RESTAURANTS. 
Criminal law and procedure. 
Failure to pay tips to restaurant, bar or 
club employees, §50-2-107. 


REST BREAKS. 
Employers and employees, §50-2-103. 
Child labor, §50-5-115. 


RESTROOMS. 
Female toilet facilities. 
Employers and employees. 
Exclusion of male employees from female 
facilities, §50-1-301. 


RETALIATORY DISCHARGE. 
Illegal activities. 
Refusal to participate or remain silent 
about, §§50-1-304, 50-1-801. 
Teachers, §50-1-310. 
Occupational safety and health. 
Reports of violations, §50-3-106. 
Workers’ compensation. 
Construction industry. 
Exemption from insurance requirement. 
Coercion or retaliation to obtain 
exemption, §50-6-920. 


RETIREMENT. 
Criminal law and procedure. 
Private pensions and retirement plans. 
Separate for employee contributions, 
§50-1-402. 
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RETIREMENT —Cont’d 
Private pensions and retirement plans. 
Trusts and trustees. 
Separate account established for 
employee contributions, §50-1-401. 
Penalty for violation. 
Deemed felony, §50-1-402. 
Trusts and trustees. 
Private pensions and retirement plans. 
Separate account established for 
employee contributions, §50-1-401. 
Penalty for violation. 
Deemed felony, §50-1-402. 


RIGHT TO KNOW. 
Hazardous chemicals. 
Employer compliance with federal hazard 
communication standard, §50-3-2001. 


RIGHT TO WORK LAV, §§50-1-201 to 

50-1-207. 

Affiliation or nonaffiliation with union or 
employee organization. 

Contracting for exclusion from employment 
because of affiliation or nonaffiliation, 
§50-1-202. 

Denial of employment because of, 
§50-1-201. 

Penalty, §50-1-205. 

Prohibited, §50-1-201. 

Dues. 

Exclusion from employment for payment 
of or failure to pay union dues, 
§50-1-203. 

Exclusion from employment. 

Contracting for exclusion, §50-1-202. 

Payment or failure to pay union dues, 
§50-1-203. 

Penalties, §50-1-205. 

Membership maintenance clauses 
prohibited, §50-1-204. 

Collective bargaining. 

Laws requiring employer to agree to 

subjects of, prohibition, §50-1-207. 
Contracts. 

Affiliation or nonaffiliation with unions or 
employee organizations. 

Contracting for exclusion from 
employment, §50-1-202. 

Criminal law and procedure. 

Violations of provisions, §50-1-205. 

Misdemeanors. 
Violations of provisions, §50-1-205. 
National Labor Relations Act, rights 
under. 

Requiring employer to waive, prohibition, 
§50-1-207. 

Payment or nonpayment of dues. 

Exclusion from employment prohibited, 
§50-1-203. 

Policy statement, §50-1-206. 
Preemption of laws. 

Prohibited laws, regulations or ordinances 
regarding rights of employers, 
§50-1-207. 
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RULES AND REGULATIONS. SECURITY GUARDS. 
Child labor. Employers and employees. 
Department to promulgate, §50-5-114. Armed guards. 


Drug-free workplace programs, §50-9-111. 
Employers and employees. 
Plant closings and reduction in operations. 
Promulgation, §50-1-604. 
Job skills program, §50-7-451. 
Lawful employment act, §50-1-714. 
Unemployment compensation. 
Benefits. 
Violations, §50-7-712. 
General and special rules. 
Adoption, amendment and rescission, 
§50-7-603. 
Workers’ compensation. 
Mediation procedures. 
Promulgation of rules, penalty for 
violations, §50-6-236. 
Medical impairment ratings (Repealed July 
2014), §50-6-246. 
Promulgation, §50-6-233. 


S 


SAFETY. 
Department of safety. 
Rules and regulations. 
Lawful employment act, §50-1-714. 
Electricity. 
High-voltage lines. 
General provisions, §§50-3-1001 to 
50-3-1008. 


SATISFACTION OF JUDGMENTS. 
Workers’ compensation. 
Uninsured employers fund. 
Payment of benefits to constitute 
satisfaction of judgment, §50-6-803. 


SCHOOLS AND EDUCATION. 
Occupational safety and health. 
Programs authorized, §50-3-904. 


SCRIP. 
Wages. 
Redemption of scrip, §50-2-102. 


SECURITIES. 
Compensation. 
Scrip and other indebtedness used as 
wages. 
Effect of chapter, §50-2-102. 
Penalty for failure to redeem, §50-2-102. 
Redemption in money. 
Required, §50-2-102. 
Wages. 
Scrip and other indebtedness used as 
wages. 
Penalty for failure to redeem, §50-2-102. 
Redemption in money required, 
§50-2-102. 
Use as wages. 
Effect of chapter, §50-2-102. 
Workers’ compensation. 
Proof of self-insurers’ financial ability to 
pay claims, §50-6-405. 


Hiring, §50-1-102. 
Penalties, §50-1-205. 


SERVANTS. 
Unemployment compensation. 
Simplification of paperwork for employment 
of household employees. 
More Jobs and Revenues, Less Hassle 
and Expenses, Help Businesses and 
Taxpayers Act of 2009, §50-7-107. 


SERVICE OF PROCESS. 
Child labor. 
Protection of minor performers. 
Contract approval petition, §50-5-217. 
Minors. 
Protection of minor performers. 
Contract approval petition, §50-5-217. 


_ Protection of minor performers. 


Contract approval petition, §50-5-217. 
Workers’ compensation. 

Second injury fund. 

Benefit review conference. 

Participation of fund gained by service, 
§50-6-208. 

Self-insurers. 

Revocation of certificate of authority, 

§50-6-405. 


SETOFFS. 
Workers’ compensation. 
Disability plans. 
Setoff by employer for payments by, 
§50-6-114. 


SEXUAL DISCRIMINATION. 
Employers and employees. 
Sex discrimination in wage rates. 
Generally, §§50-2-201 to 50-2-207. 


SHARPS. 
Occupational safety and health. 
Sharps injury prevention technology, 
§50-3-203. 


SHIPS AND SHIPPING. 
Harbor workers. 
Occupational safety and health. 
Applicability of act, §50-3-104. 
Occupational safety and health. 
Harbor workers. 
Applicability of act, §50-3-104. 


SHORT TITLES. 

Child Labor Act of 1976, §50-5-101. 

Employee Online Privacy Act of 2014, 
§50-1-1001. 

Employment Security Law, §50-7-101. 

Healthy Workplace Act. 

Title of, §50-1-501. 

Lawful Employment Act, §50-1-701. 

More Jobs and Revenues, Less Hassle 
and Expenses, Help Businesses and 
Taxpayers Act of 2009, §50-7-107. 


827 INDEX 


SHORT TITLES —Cont’d 

Occupational Safety and Health Act of 
1972, §50-3-101. 

Protection of Minor Performers Act, 
§50-5-201. 

Tennessee Employment Security Law, 
§50-7-101. 

Tennessee Lawful Employment Act, 
§50-1-701. 

Tennessee Protection of Minor 
Performers Act, §50-5-201. 


Tennessee Wage Protection Act, §50-2-113. 


Tennessee Works Act of 2012, §50-7-801. 

Wage Protection Act, §50-2-113. 

Workers’ Compensation Insurance Fund 
Act of 1992, §50-6-601. 

Workers’ Compensation Law, §50-6-101. 

Works Act of 2012, §50-7-801. 


SIGNS. 
Firearms and other weapons. 
Corporations, businesses, etc. 
Prohibiting weapons at certain meetings. 
Failure to post notice, not occupational 
safety and health hazard, 
§50-3-201. 


SKIING. 
Workers’ compensation. 
Volunteers. 
Exemptions from workers’ compensation 
law, §50-6-106. 


SMOKING. 
Employers and employees. 
Discharge for smoking prohibited, 
§50-1-304. 


SOCIAL SECURITY. 
Workers’ compensation. 
Effect upon workers’ compensation, 
§50-6-207. 


SODOMY. 
Employment for minors, §50-5-106. 
Sexual conduct. 

Sodomy defined as, §50-5-102. 


SOUND RECORDINGS. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


STATE DEPARTMENTS AND AGENCIES. 


Occupational safety and health. 


Conditions or practices endangering health. 


Abatement, §50-3-909. 
Reports. 
Annual reports of programs, §50-3-907. 
Responsibilities, §50-3-906. 
Violations of act by departments and 
agencies. 
Notice, §50-3-908. 
Workers’ compensation. 
Exemptions from workers’ compensation 
law, §50-6-106. 
Insurance fund. 
Not state agency, §50-6-617. 


STATE TREASURER. 
Workers’ compensation. 
Settlement of cases. 
Second injury fund (Repealed July 2014), 
§50-6-206. 


STATISTICS. 
Workers’ compensation. 
Statistical data form for assessment of 
system, §50-6-244. 


STATUTE OF LIMITATIONS. 
Employers and employees. 

Volunteer firefighting. 

Wrongful termination from employment, 
§50-1-307. 
One year. 
Workers’ compensation. 
Actions against third persons, §50-6-112. 
Claims for compensation, §50-6-203. 
Dependents’ actions for compensation 
(Repealed July 2014), §50-6-224. 
Determination of compensation (Repealed 
July 2014), §50-6-224. 
Occupational diseases, §50-6-306. 
Settlement default. 
Claims based on (Repealed July 2014), 
§50-6-224. 
Six year. 
Unemployment compensation. 
Collection of premiums, §50-7-404. 
Three year. 
Workers’ compensation. 
Occupational diseases. 
Pneumoconiosis claims by coal workers, 
§50-6-306. 
Unemployment compensation. 

Premiums. 

Collection of unpaid premiums, 
§50-7-404. 

Reconsideration of benefits determination, 

time limitation, §50-7-304. 
Wages. 

Sex discrimination, §50-2-205. 

Workers’ compensation, §50-6-112. 

Claims, §50-6-203. 

Dependents (Repealed July 2014), 
§50-6-224. 

Filing of complaint after benefit review 
conference (Repealed July 2014), 
§50-6-203. 

Notice of injury, §50-6-201. 

Occupational diseases, §50-6-306. 


STUNTPERSONS. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


SUBCONTRACTORS. 
Workers’ compensation. 
Construction industry. 
Certificate of insurance. 
Contractor may require insurance of 
subcontractors and providers, 
§50-6-916. 
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SUBCONTRACTORS —Cont’d 
Workers’ compensation —Cont’d 
Construction industry —Cont’d 
Election as to insurance coverage, 
§50-6-902. 
Liability for injured employees, 
§50-6-914. 

Factors in determining whether individual 
is subcontractor or independent 
contractor, §50-6-102. 

Liability of subcontractors, §50-6-113. 


SUBPOENAS. 
Occupational safety and health. 
Inspections and investigations, §50-3-302. 
Unemployment compensation. 
Penalty for noncompliance, §50-7-703. 
Workers’ compensation court. 
Appearance of witnesses by subpoena, 
§50-6-239. 


SUBROGATION. 
Workers’ compensation. 

Construction industry. 

Contractors, general, intermediate and 
sub. 
Liability for injured employees, 
§50-6-914. 
Employer, §50-6-112. 


SUBSTANCE ABUSE. 
Drug-free workplace programs, 
§§50-9-101 to 50-9-114. 
Unemployment compensation. 
Drug test refusal. 
Disqualification for benefits, §50-7-303. 


SUITABLE EMPLOYMENT. 
Unemployment compensation, §§50-7-302 
to 50-7-305. 
Benefits. 
Disqualification for failure to apply for or 
accept, §50-7-303. 
Extended benefits, §50-7-305. 
Personal eligibility conditions, §50-7-302. 
Making reasonable effort to secure work. 
Defined, §50-7-302. 
Personal eligibility conditions, §50-7-302. 


SUPPORT AND MAINTENANCE. 
Assignment of income for support, 
§50-2-105. 
Income assignments, §50-2-105. 
Unemployment compensation. 
Child support deduction, §50-7-611. 
Income withholding to enforce support 
orders. 
Assignment of income for child support, 
§50-2-105. 
Unemployment compensation deductions, 
§50-7-611. 
Wages. 
Assignment of income for support, 
§50-2-105. 


SUPREME COURT. 
Workers’ compensation appellate 
procedure, §50-6-225. 
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SYRINGES. 
Occupational safety and health. 
Sharps injury prevention technology, 
§50-3-203. 


TAXATION. 
Unemployment compensation. 
Invalidating clause. 
Conformity to internal revenue code, 
§50-7-104. 
Workers’ compensation. 
Compensation insurance, §50-6-401. 
Surcharge, §50-6-401. 
Self-insurers. 
Pooling to qualify as self-insurer, 
§50-6-405. 
Surcharge. 
Compensation insurance, §50-6-401. 


TEACHERS. 
Discharge for refusal to participate in or 
remain silent about illegal activities. 
Cause of action, §50-1-310. 


TELEPHONES. 
Workers’ compensation. 
Toll-free number. 
Information awareness program, 
§50-6-119. 


TELEVISION. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


TENNESSEE JOB SKILLS PROGRAM, 
§50-7-451. 


TENNESSEE LAWFUL EMPLOYMENT 
ACT, §§50-1-701 to 50-1-715. 


TENNESSEE WORKS ACT OF 2012, 
§§50-7-801 to 50-7-807. 
Definitions, §50-7-803. 
Department. 
Administration of program, §50-7-804. 
Defined, §50-7-803. 
Reports. 
Department report on program, 
§50-7-807. 
Rulemaking to implement provisions, 
§50-7-806. 
Establishment of pilot program, 
§50-7-802. 
Funding of program, §50-7-805. 
Grants. 
Eligibility for grants, §50-7-805. 
Purposes for which used, §50-7-804. 
Legislative intent, §50-7-802. 
Purpose of provisions, §50-7-802. 
Reports. 
Department report on program, §50-7-807. 
Rulemaking to implement provisions, 
§50-7-806. 
Short title, §50-7-801. 
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TENNESSEE WORKS ACT OF 2012 
—Cont’d 
Trade adjustment assistance funds. 
Award of funds, §50-7-804. 
Defined, §50-7-803. 


THEATERS. 
Child labor. 
Protection of minor performers, §§50-5-201 
to 50-5-222. 


THEFT. 
Wage theft. 
Local governments, preemption of laws, 
§50-2-113. 


THIRD PARTIES. 
Workers’ compensation. 
Liability, §50-6-112. 


TIME. 
Occupational safety and health. 
Violations. 

Grace period for correction. 

Objections of employees, §50-3-106. 
Wages. 
Semimonthly payments. 

Private employment, §50-2-103. 
Defined, §50-2-103. 
Payments more often than 

semimonthly. 
Not prohibited, §50-2-103. 
Workers’ compensation. 
Payment periods, §50-6-205. 


TIPS. 
Distribution of service charges or 
gratuities, §50-2-107. 


TOBACCO. 
Employers and employees. 
Discharge for smoking prohibited, 
§50-1-304. 


TRADE AND COMMERCE. 
Occupational safety and health. 
Secrets. 
Disclosure. 
Penalty, §50-3-504. 
Right of employers to protect trade 
secrets, §§50-3-105, 50-3-914. 
Secrets. 
Occupational safety and health. 
Disclosure. 
Penalty, §50-3-504. 
Right of employers to protect trade 
secrets, §§50-3-105, 50-3-914. 


TRADE SECRETS. 
Criminal law and procedure. 
Occupational safety and health. 
Disclosure of trade secrets, §50-3-504. 
Representative of commissioner, 
§50-3-914. 
Misdemeanors. 
Occupational safety and health. 
Disclosure of trade secrets, §50-3-504. 
Representative of commissioner, 
§50-3-914. 


TRADE SECRETS —Cont’d 
Occupational safety and health. 
Confidentiality of trade secrets, §§50-3-105, 
50-3-914. 
Disclosure of trade secrets, §50-3-504. 


TRANSPORTATION DEPARTMENT. 
Drug-free workplace programs. 
Testing subject to department procedures, 
§50-9-107. 


TREBLE DAMAGES. 
Sex discrimination. 
Wages, employee remedies, §50-2-204. 


TRESPASS. 
Employers and employees. 

Refusal of terminated employees to 

withdraw from premises, §50-1-303. 

Misdemeanors. 

Labor. 

Refusal of terminated employees to 
withdraw from premises, §50-1-303. 


TRUST ACCOUNTS. 
Private pensions and retirement plans. 
Employee contributions, §50-1-401. 


TRUSTS AND TRUSTEES. 
Criminal law and procedure. 
Private pensions and retirement plans. 
Separate accounts for employee 
contributions, §50-1-402. 
Violations, §50-1-402. 
Felonies. 
Private pensions and retirement plans. 
Separate account for employee 
contributions. 
Violations, §50-1-402. 
Penalties. 
Private pensions and retirement plans. 
Separate accounts for employee 
contributions, §50-1-402. 
Retirement. 
Private pensions and retirement plans. 
Separate account for employee 
contributions, §50-1-401. 
Violations deemed felony, §50-1-402. 
Trust funds. 
Unemployment compensation. 
Report to legislature on unemployment 
trust fund, §$50-7-108, 50-7-506. 
Workers’ compensation. 
Minors. 
Payments. 
Receipts, §50-6-221. 
Payments. 
Future installments, §50-6-232. 
Minors. 
Receipts, §50-6-221. 


U 


UNEMPLOYMENT COMPENSATION. 
Accounts and accounting. 
Fund, §50-7-501. 
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UNEMPLOYMENT COMPENSATION 
—Cont’d 
Administration fund, §50-7-502. 
Defined, §50-7-212. 
Administrative organization, §50-7-601. 
Administrator. 
Defined, §50-7-203. 
Advisory council. 
Commissioner. 
Appointment, etc., by commissioner, 
§50-7-606. 
Stabilization of employment. 
Duty to reduce and prevent 
unemployment, §50-7-607. 
Aliens. 
Agricultural employees, §50-7-207. 
Benefit eligibility, §50-7-302. 
Appeals. 
Claims for benefits, §50-7-304. 
Hearing officers. 
Witnesses. 
Administration of oaths, §50-7-702. 
Protection against self-incrimination, 
§50-7-704. 
Subpoenas. 
Penalty for noncompliance, 
§50-7-703. 
Assistant or deputy commissioner. 
Appointment. 
Authorized, §50-7-609. 
State service, inapplicability, §50-7-609. 
Authority, §50-7-609. 
Responsibilities, §50-7-609. 
Athletes. 
Professional athletes, §50-7-302. 
Attorneys at law. 
Fees. 
Approval, §50-7-708. 
Representation of violators, §50-7-714. 
Attributable to service. 
Defined, §50-7-204. 
Back pay awards. 
Disqualification for benefits. 
Receiving award of back pay, §50-7-303. 
Base period. 
Defined, §50-7-218. 
Benefits. 
Amount. 
Formula, §50-7-301. 
Assignments of right to benefits void, 
§50-7-708. 
Back pay awards, §50-7-303. 
Claims for benefits. 
Appellate procedure, §50-7-304. 
Initial determination, §50-7-304. 
Procedure, §50-7-304. 
Conviction of crime causing separation from 
employment. 
Reconsideration of determination, no time 
limitation, §50-7-304. 
Defined, §50-7-202. 
Disputed claims, §50-7-304. 
Eligibility, §§50-7-302, 50-7-303. 
Extended benefits program, §50-7-305. 
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UNEMPLOYMENT COMPENSATION 

—Cont’d 

Benefits —Cont’d 
Formula, §50-7-301. 
Income tax withholding from benefits, 
§50-7-301. 
Misrepresentation to obtain, §§50-7-709, 
50-7-710. 

Penalty, §50-7-713. 

Repayment of benefits received, 
§50-7-715. 

Nonliability of state, §50-7-504. 
Offsets, §50-7-304. 
Overpayments. 
Penalties and interest, §50-7-715. 
Payments. 
Misrepresentation to prevent. 
Penalty, §50-7-711. 
Qualification for benefits, §§50-7-302, 
50-7-303. 
Reconsideration of determination, time 
limitation for, §50-7-304. 
Reimbursing employers. 

Benefits paid to claimant employed on 
continuous part-time basis by, 
§50-7-407. 

Rules and regulations. 

Violations, §50-7-712. 

Seasonal employment, §50-7-306. 
Weekly benefit amount, §50-7-301. 
Year. 

Defined, §50-7-217. 

Bureau. 

Creation, §50-7-601. 
Businesses. 

Reorganized businesses. 

Rating system, §50-7-406. 

Calendar quarter. 

Defined, §50-7-215. 
Child support deduction, §50-7-611. 
Citation, §50-7-101. 
Commissioner. 

Advisory councils. 

Appointment, etc., by commissioner, 
§50-7-606. 

Stabilization of employment. 

Duty to reduce and prevent 
unemployment, §50-7-607. 
Authority generally, §50-7-602. 
Defined, §50-7-203. 
Duties. 

Generally, §50-7-602. 

Noncompliance of employers with 
reporting and payment requirements, 
§50-7-404. 

Personnel. 
Appointments, etc., by commissioner, 
§50-7-605. 
Publications. 
Public distribution, §50-7-604. 
Reciprocity. 

Required to participate in reciprocal 
arrangements and cooperation, 
§50-7-706. 
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UNEMPLOYMENT COMPENSATION 

—Cont’d 

Commissioner —Cont’d 

Records. 

Destruction by commissioner, §50-7-707. 

Rules and regulations. 

Adoption, amendment and rescission, 
§50-7-603. 

Witnesses. 

Administration of oaths, §50-7-702. 

Protection against self-incrimination, 
§50-7-704. 

Common paymaster. 

Single employee employed by multiple 
employers and paid through a common 
paymaster, §50-7-206. 

Companion sitters. 
Coverage, §50-7-207. 
Confidentiality of information. 
Records and reports, §50-7-701. 
Construction and interpretation, 
§50-7-102. 
Contracts. 

Political subdivisions. 

Administration of programs, §50-7-610. 

Coverage. 

Companion sitters, §50-7-207. 

Duration, §50-7-405. 

Election, §50-7-405. 

Employers not included in coverage 
requirement. 

Notice to employees, §50-7-106. 

Household workers. 

More Jobs and Revenues, Less Hassle 
and Expenses, Help Businesses and 
Taxpayers Act of 2009, §50-7-107. 

Period of employer’s coverage, §50-7-405. 

Termination, §50-7-405. 

Criminal law and procedure. 

Benefits. 

Misrepresentation to obtain, §§50-7-709, 
50-7-710, 50-7-713. 

Repayment of benefits received, 
§50-7-715. 

Misrepresentation to prevent payments, 
§50-7-711. 

Violations of provisions, §§50-7-708, 
50-7-712. 

Conviction of crime causing separation from 
employment. 

Reconsideration of benefits 
determination, no time limitation, 
§50-7-304. 

Employers. 

Failure to keep records, §50-7-701. 

Premiums. 

Misrepresentation to evade, §50-7-711. 

Subpoenas. 

Failure to obey, §50-7-703. 

Violations of provisions, §50-7-708. 

Definitions, §50-7-201. 

Active period or periods of a seasonal 
pursuit. 

Seasonal employment, §50-7-306. 
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UNEMPLOYMENT COMPENSATION 

—Cont’d 

Definitions —Cont’d 
Administration fund, §§$50-7-212, 50-7-502. 
Administrator, §50-7-203. 
Agricultural labor, §50-7-207. 
Base period, §50-7-218. 
Benefits, §50-7-202. 

Year, §50-7-217. 

Calendar quarter, §50-7-215. 

Commissioner, §50-7-2038. 

Disqualification for benefits, §50-7-303. 

Employers, §50-7-205. 

Employing units, §50-7-206. 

Employment, §50-7-207. 

Employment office, §50-7-208. 

Excluded service, §50-7-207. 

Fund, §50-7-209. 

Inactive period or periods of seasonal 
pursuit. 

Seasonal employment, §50-7-306. 
Included service, §50-7-207. 

Insured work, §50-7-219. 
Interested parties. 

Seasonal employment, §50-7-306. 
Payments in lieu of premiums, §50-7-204. 
Premiums, §50-7-204. 

Production operations. 

Seasonal employment, §50-7-306. 
Reasonable assurance. 

Seasonal employment, §50-7-306. 
Seasonal employment, §50-7-306. 
Seasonal wages. 

Seasonal employment, §50-7-306. 
Seasonal workers. 

Seasonal employment, §50-7-306. 
State, §50-7-210. 

Tennessee service, §50-7-207. 
Unemployment, §50-7-211. 
United States, §50-7-210. 
Wages, §50-7-213. 
Week, §50-7-214. 
Weekly benefit amount, §50-7-216. 
Department, §50-7-203. 
Department of labor and workforce 
development. 
Division of Tennessee state employment 
service, §50-7-601. 
Disclosures of child support obligations, 
§50-7-611. 
Dislocated workers. 
Defined, §50-7-803. 
Tennessee works program generally, 
§§50-7-801 to 50-7-807. 
Displaced homemakers. 
Defined, §50-7-803. 
Tennessee works program generally, 
§§50-7-801 to 50-7-807. 
Disputed claims for benefits, §50-7-304. 
Drug test refusal. 
Disqualification for benefits, §50-7-303. 
Eligibility. 
Companion sitters, §50-7-207. 
Disqualification for benefits, §50-7-303. 
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UNEMPLOYMENT COMPENSATION 

—Cont’d : 

Eligibility —Cont’d 
Personal eligibility conditions, §50-7-302. 
Eligible businesses. 
Defined, §50-7-803. 
Tennessee works program generally, 
§§50-7-801 to 50-7-807. 
Eligible training expenses. 
Defined, §50-7-803. 
Tennessee works program generally, 
§§50-7-801 to 50-7-807. 
Employers. 
Coverage. 
Election, §50-7-405. 
Not included in coverage requirements. 
Notice to employees, §50-7-106. 
Period, §50-7-405. 
Termination, §50-7-405. 
Default. 
Premiums, §50-7-404. 
Defined, §50-7-205. 
Experience rating, §50-7-403. 
Rating system. 
Experience rating, §50-7-403. 
Reorganized businesses, §50-7-406. 
Records, §50-7-701. 
Access of commissioner, §50-7-701. 
Reimbursing employers. 

Benefits paid to claimant employed on 
continuous part-time basis by, 
§50-7-407. 

Reorganized businesses. 
Rating system for reorganized businesses, 
§50-7-406. 
Reports. 
Access of commissioner, §50-7-701. 
Employing units. 
Common paymaster, §50-7-206. 
Defined, §50-7-206. 
Employment. 
Defined, §50-7-207. 
Employment office. 
Defined, §50-7-208. 
Employment service. 
Appointment, §50-7-608. 
Creation of division, §50-7-601. 
Director, §50-7-608. 
Financing, §50-7-608. 
Officials, §50-7-608. 
Evidence. 
Records of department, §50-7-701. 
Experience rating for employers, 

§50-7-403. 

Statement of benefits charged to experience 
rating account. 

Notice included in annual notice of 
premium rate, §50-7-452. 
Extended benefits program, §50-7-305. 

Fees. 
Attorneys at law. 
Approval of attorneys’ fees, §50-7-708. 
Prohibition against charging fees. 
Exception. 
Appeals, §50-7-708. 
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UNEMPLOYMENT COMPENSATION 
—Cont’d 

Food stamp overissuance deduction, 
§50-7-612. 

Formula for benefits, §50-7-301. 

Fraud. 

Benefits. 

Misrepresentation to obtain, §§50-7-709, 
50-7-710. 
Penalty, §50-7-713. 
Repayment of benefits received, 
§50-7-715. 
Payments. 
Misrepresentation to prevent. 
Penalty, §50-7-711. 
Premiums. 
Misrepresentation to evade. 
Penalty, §50-7-711. 
Funds. 
Administration fund, §50-7-502. 
Defined, §50-7-212. 
Advancement fund. 
Interest paid on advancement fund, 
§50-7-505. 
Defined, §50-7-209. 
Interest. 
Allocation, §50-7-507. 

Investment, §50-7-507. 

Securing, §50-7-507. 

Special administrative fund, §50-7-503. 

Trust funds. 

Report to legislature on unemployment 

trust fund, §§50-7-108, 50-7-506. 
Unemployment compensation fund. 

Accounts and accounting, §50-7-501. 

Deposits, §50-7-501. 

Discontinuance. 

Manager of funds, §50-7-501. 

Establishment and control, §50-7-501. 
General assembly. 

Trust fund. 

Report to legislature on unemployment 
trust fund, §§50-7-108, 50-7-506. 
Hearings. 

Appeals, prerequisite of hearing before 
hearing officer, §50-7-304. 

Unemployment hearing officers, §50-7-304. 

Household workers. 

More Jobs and Revenues, Less Hassle and 
Expenses, Help Businesses and 
Taxpayers Act of 2009, §50-7-107. 

Incarceration. 
Personal eligibility conditions, §50-7-302. 
Income tax withholding from benefits, 
§50-7-301. 
Insured work. 
Defined, §50-7-219. 
Interest. 

Advancement fund. 

Payment of interest on advancement 
fund, §50-7-505. 

Funds. 

Allocation of interest, §50-7-507. 
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UNEMPLOYMENT COMPENSATION 
—Cont’d 
Invalidating clause. 
Conformity to internal revenue code, 
§50-7-104. 
Job skills program, §50-7-451. 
Job training. 
Tennessee works program, §§50-7-801 to 
50-7-807. 
Labor disputes. 
Participation in labor dispute as cause of 
unemployment. 
Disqualification for benefits, §50-7-303. 
Suitable work. 
Exception where position vacant due to 
labor dispute, §50-7-303. 
Layoffs. 
Disqualification for benefits. 


Conditions for disqualification, §50-7-303. 


Limitation of actions. 
Premiums. 
Collection of unpaid contribution, 
§50-7-404. 
Reconsideration of benefits determination, 
time limitation, §50-7-304. 


Making reasonable effort to secure work. 


Defined, §50-7-302. 

Personal eligibility conditions, §50-7-302. 
Military service. 

Resignation as disqualification for benefits. 

Exception for spouse’s military transfer, 
§50-7-303. 

Misconduct, discharge for. 

Disqualification for benefits, §50-7-303. 
Misdemeanors. 

Benefits. 

Misrepresentation to prevent payments, 
§50-7-711. 

Records. 

Failure to keep by employers, §50-7-701. 

Violation of provisions, §50-7-708. 

Motor carriers. 

Operator of motor vehicle under contract 
with common carrier doing interstate 
business, nonapplicability of chapter, 
§50-7-207. 

Notice. 

Electronic notice, §50-7-613. 

Employers not included in coverage 
requirements. 

Notice to employees, §50-7-106. 

Experience rating for employers. 

Statement of benefits charged to 
experience rating account. 
Notice included in annual notice of 
premium rate, §50-7-452. 
Inquiries concerning benefits, §50-7-304. 
Oaths. 
Administration to witnesses, §50-7-702. 
Overpayments, §§50-7-303, 50-7-304. 
Penalties and interest, §50-7-715. 
Personnel. 

Commissioner. 

Appointments, etc., by commissioner, 
§50-7-605. 
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UNEMPLOYMENT COMPENSATION 

—Cont’d 
Political subdivisions. 

Contracts for administration of programs, 
§50-7-610. 

Premiums. 

Adjustments, §50-7-404. 

Collection. 

Generally, §50-7-404. 

Deduction from wages. 

Prohibited, §50-7-401. 

Defined, §50-7-204. 

Delinquent payments. 

Procedure, §50-7-404. 

Experience rating for employers, §50-7-403. 

Statement of benefits charged to 

experience rating account. 
Notice included in annual notice of 
premium rate, §50-7-452. 

Interest. 

Collection, §50-7-404. 

Offsets to collect, §50-7-404. 

Payment, §50-7-401. 

Payments in lieu of premiums. 

Defined, §50-7-204. 

Penalties. 

Delinquent payments, §50-7-404. 

Misrepresentation to evade, §50-7-711. 

Rate, §50-7-402. 

Refunds, §50-7-404. 

Reports. 

Failure to make reports and pay 

premiums, §50-7-404. 

Statement of benefits charged to experience 
rating account. 

Notice included in annual notice of 

premium rate, §50-7-452. 
Professional employer organizations. 
Experience rating for employers, §50-7-403. 
Publications. 

Commissioner. 

Public distribution, §50-7-604. 
Purpose of chapter, §50-7-102. 
Qualification for benefits. 

Disqualification, §50-7-303. 

Personal eligibility conditions, §50-7-302. 

Reciprocity. 

Commissioner to participate in reciprocal 
arrangements and cooperation, 
§50-7-706. 

Records. 

Commissioner. 

Destruction by commissioner, §50-7-707. 

Employers, §50-7-701. 

Access of commissioner, §50-7-701. 

Failure to keep. 

Class C misdemeanor, §50-7-701. 
Reimbursing employers. 

Benefits paid to claimant employed on 
continuous part-time basis by, 
§50-7-407. 

Repeal of chapter, §50-7-105. 
Reports. 
Commissioner, §50-7-604. 
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UNEMPLOYMENT COMPENSATION 

—Cont’d 

Reports —Cont’d 
Employers. 
Access of commissioner, §50-7-701. 
Noncompliance of employers. 
Failure to file in accordance with 
magnetic media requirements, 
§50-7-404. 
Procedure, §50-7-404. 
Trust fund. 

Legislature to receive report on 
unemployment trust fund, 
§§50-7-108, 50-7-506. 

Resignation. 
Disqualification for benefits. 

Voluntary departure without good cause, 

§50-7-303. 
Rules and regulations. 
Benefits. 
Violations, §50-7-712. 
General and special rules. 
Adoption, amendment and rescission, 
§50-7-603. 
Saving clause, §50-7-103. 
Seasonal employment. 
Benefits, §50-7-306. 
Separation notice. 
Electronic notice and submission of 
separation information, §50-7-613. 
Information requested from employer, 
§50-7-304. 
Severance packages. 
Disqualification for benefits, §50-7-303. 
Short title, §50-7-101. 
Simplification of paperwork for 


employment of household employees. 


More Jobs and Revenues, Less Hassle and 
Expenses, Help Businesses and 
Taxpayers Act of 2009, §50-7-107. 

Special administrative fund, §50-7-503. 
State. 

Defined, §50-7-210. 
Subpoenas. 

Witnesses. 

Penalty for noncompliance, §50-7-703. 
Successor employers. 
Experience rating for employers, §50-7-403. 
Suitable employment. 
Benefits. 
Disqualification for failure to apply for or 
accept, §50-7-303. 
Extended benefits, §50-7-305. 
Personal eligibility conditions, §50-7-302. 
Making reasonable effort to secure work. 
Defined, §50-7-302. 
Personal eligibility conditions, §50-7-302. 
Support and maintenance. 

Child support deductions and withholding, 
§50-7-611. 

Disclosure of child support obligations, 
§50-7-611. 

Suspension of chapter, §50-7-105. 
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UNEMPLOYMENT COMPENSATION 
—Cont’d 
Taxation. 
Income tax withholding from benefits, 
§50-7-301. 
Invalidating clause. 
Conformity to internal revenue code, 
§50-7-104. 
Tennessee works program, §§50-7-801 to 
50-7-807. 
Trade adjustment assistance funds. 
Defined, §50-7-803. 
Tennessee works program generally, 
§§50-7-801 to 50-7-807. 
Trust funds. 
Report to legislature on unemployment 
trust fund, §§50-7-108, 50-7-506. 
Unemployment. 
Defined, §50-7-211. 
Unemployment hearing officers, 
§50-7-304. 
United States. 
Defined, §50-7-210. 
Federal-state cooperation, §50-7-705. 
Violations of chapter. 
Generally, §50-7-712. 
Representation in court, §50-7-714. 
Wages. 
Defined, §50-7-213. 
Wages in lieu of notice. 
Defined, §50-7-303. 
Disqualification for benefits, §50-7-303. 
Waiver. 
Rights conferred by chapter. 
Waiver deemed void, §50-7-708. 
Week. 
Defined, §50-7-214. 
Weekly benefit amount. 
Defined, §50-7-216. 
Withholding child support obligations, 
§50-7-611. 
Witnesses. 
Oaths. 
Administration, §50-7-702. 
Subpoenas. 
Noncompliance. 
Penalty, §50-7-703. 
Testimony. 
Protection against self-incrimination, 
§50-7-704. 
Workforce training. 
Tennessee works program, §§50-7-801 to 
50-7-807. 


UNIONS. 
Right to work law, §§50-1-201 to 50-1-207. 


UNITED STATES. 
Occupational safety and health. 
Cooperation with federal government, 
§50-3-917. 
Unemployment compensation. 
Federal-state cooperation, §50-7-705. 
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VENUE. 
Child labor. 
Protection of minor performers. 

Petition for approval of contract, 
§50-5-210. 

Contracts. 
Construction contracts. 
Drug-free workplace programs, §50-9-114. 
Drug-free workplace programs. 
Construction contracts. 
Bid or procurement specifications, 
§50-9-114. 
Protection of minor performers. 
Petition for approval of contract, §50-5-210. 
Unemployment compensation. 
Appeals of claims for benefits, §$50-7-304. 
Workers’ compensation. 

Actions on disputed compensation 
(Repealed July 2014), §50-6-225. 
Claims submitted to court (Repealed July 

2014), §50-6-225. 
Common carriers and leased operator or 
owner/operator. 

Disputes connected with validity of 
contractual relationship or agreement 
extending benefits, §50-6-106. 

Proof of self-insurers’ financial ability to 
pay claims. 

Actions to enforce payment of security, 
§50-6-405. 


VITAL RECORDS. 
Birth. 
Certificates. 
Child labor. 
Proof of age, §50-5-109. 


VOCATIONAL REHABILITATION. 
Workers’ compensation laws. 
Referral of cases to department of 
education, §50-6-233. 


WwW 
WAGES. 
Absenteeism. 
Payment when absent on pay day, 
§50-2-103. 
Actions. 


Offset of wages for money owed to 
employer, contest of amount owed, 
§50-2-110. 

Advance on wages. 

Offset of wages for money owed to 

employer, §50-2-110. 
Applicability of chapter. 

Operator of motor vehicle under contract 
with common carrier doing interstate 
business, §50-2-111. 

Assessment of penalties for violations, 
§50-2-109. 
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WAGES —Cont’d 
Assignments of wages. 

Child support, §50-2-105. 

Orders of court. 

Child support, §50-2-105. 

Restrictions, §50-2-105. 

Bars. 
Employees of restaurants, bars and clubs, 
§50-2-107. 
Child support. 
Assignment of income for child support, 
§50-2-105. 
Clubs. 
Employees of restaurants, bars and clubs, 
§50-2-107. 
Collection. 

Claims and judgments. 

Out-of-state claims and judgments. 

Reciprocity, §50-2-108. 
Commissioner of labor and workforce 
development. 

Sex discrimination. 

Administration of provisions, §50-2-203. 

Company stores. 

Compelling trade at store, §50-2-106. 

Penalties, §50-2-106. 

Criminal law and procedure. 

Absentee employees on pay day. 

Failure to pay wages, §50-2-103. 

Payment of employees in private 

employment. 

Violations of provisions, §50-2-103. 

Prospective employees. 

Failure to inform as to wages, §50-2-101. 

Misrepresenting wages, §50-2-104. 

Restaurant, bar or club employees. 

Failure to make payment of tips, 
§50-2-107. 

Sex discrimination in wage rates, 

§§50-2-202, 50-2-206. 

Withholding wages. 

Compelling purchases at company store, 
§50-2-106. 

Payment of physicians and surgeons, 
§50-1-302. 

Workers’ compensation. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Damages. 

Sex discrimination. 

Employee remedies, §50-2-204. 

Deductions. 

Health insurance. 

Payroll deductions for health insurance 
premiums, §50-1-308. 

Definitions. 

Sex discrimination, §50-2-201. 
Discrimination. 

Sex discrimination, §§50-2-201 to 50-2-207. 
Enforcement of chapter, §50-2-103. 
Exemption from chapter. 

Operator of motor vehicle under contract 

with common carrier doing interstate 
business, §50-2-111. 
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WAGES —Cont’d 
Failure to pay. 
Penalty, §50-2-103. 
Final wages. 
Employees who have quit or been 
terminated, §50-2-103. 
Form of payment. 
Debit card credits as form of payment, 
§50-2-103. 
Lawful money or checks without cost or 
discount, §50-2-103. 
Limitation of actions. 
Sex discrimination, §50-2-205. 
Loan from employer to employee. 
Offset of wages for money owed to 
employer, §50-2-110. 
Local governments. 
Minimum or prevailing wage rates, 
restrictions on setting, §50-2-112. 
Wage theft, prohibited provisions, 
§50-2-113. 
Misdemeanors. 
Misrepresenting wages in new employment, 
§50-2-104. 
Payment of employees in private 
employment. 

Violations of provisions, §50-2-103. 

Sex discrimination in wage rates, 
§50-2-206. 

Withholding payment of physicians, 
§50-1-302. 

Workers’ compensation. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Misrepresentation. 
New employment. 
Penalty, §50-2-104. 
Notice. 
Pay day. 
Posting required, §50-2-103. 
Prospective employees, §50-2-101. 
Failure to inform deemed misdemeanor. 
Penalties, §50-2-101. 
Offset of wages for money owed to 
employer, §50-2-110. 
Pay day. 
Absent employees. 
Payment, §50-2-103. 
Notice. 

Posting required, §50-2-103. 

Penalties assessed for violations, 

§50-2-109. 

Physicians and surgeons. 
Withholding wages to pay physician, 
§50-1-302. 
Reciprocity. 
Collection. 
Out-of-state claims, §50-2-108. 
Restaurants. 
Employees of restaurants, bars and clubs, 
§50-2-107. 
Restrictions on setting minimum wages 
in excess of federal and state wage 
laws, §50-2-112. 
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WAGES —Cont’d 
Scrip and other evidences of 
indebtedness. 
Effect of chapter provisions, §50-2-102. 
Redemption in money. 
Penalty for refusal, §50-2-102. 
Required, §50-2-102. 
Semimonthly payment. 
Private employment. 
Defined, §50-2-103. 
Payments more often than semimonthly 
not prohibited, §50-2-103. 
Time, §50-2-103. 

Sex discrimination, §§50-2-201 to 50-2-207. 
Administration of provisions, §50-2-203. 
Damages. 

Employee remedies, §50-2-204. 
Definitions, §50-2-201. 
Limitation of actions, §50-2-205. 
Penalties. 

Violations of provisions, §50-2-206. 
Prohibited, §50-2-202. 
Remedies. 

Employee remedies, §50-2-204. 
Research on wage disparities, §50-2-207. 

Support and maintenance. 

Assignment of income for child support, 
§50-2-105. 

Tennessee Wage Protection Act. 

Preemption of certain local laws regarding 
wage theft, §50-2-113. 

Theft of wages. 

Preemption of certain local laws regarding, 
§50-2-113. 

Time. 
Semimonthly payments. 
Private employment, §50-2-103. 
Defined, §50-2-103. 
Payments more often than 
semimonthly. 
Not prohibited, §50-2-103. 
Withholding. 
Compelling purchases at company stores, 
§50-2-106. 
Penalties, §50-2-106. 
Physicians and surgeons. 
Payment to physicians. 
Unlawful to withhold, §50-1-302. 
Penalties, §50-1-302. 
Workers’ compensation. 
Wage statements. 
Filing by employer (Repealed July 2014), 
§§50-6-201, 50-6-225. 


WAIVER. 
Employers and employees. 
Meal break waivers, §50-2-103. 
Unemployment compensation. 
Rights conferred by chapter. 
Waiver deemed void, §50-7-708. 
Workers’ compensation. 
Defenses. 
Failure to comply with insurance 
requirements, §50-6-406. 
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WAIVER —Cont’d 
Workers’ compensation —Cont’d 
Occupational diseases. 
Compensation waived by one seeking 
employment, §50-6-307. 


WASHROOMS. 
Female toilet facilities. 
Employers and employees. 
Exclusion of male employees, §50-1-301. 


WHISTLEBLOWER PROTECTION. 
Illegal activities, retaliatory discharge. 
Refusal to participate or remain silent 
about, §§50-1-304, 50-1-801. 
Teachers, §50-1-310. 
Labor and employee relations generally, 
§50-1-304. 
Lawful employment act. 
Protection against retaliation, §50-1-706. 


WITNESSES. 
Fees. 
Workers’ compensation court appearance by 
subpoena, §50-6-239. 
Unemployment compensation. 
Oaths. 
Administration, §50-7-702. 
Subpoenas. 
Penalty for noncompliance, §50-7-703. 
Testimony. 
Protection against self-incrimination, 
§50-7-704. 
Workers’ compensation. 
Court of workers’ compensation claims, 
§50-6-239. 


WOMEN. 
Breastfeeding. 
Employers and employees. 
Breast milk expressing. 
Employer to provide reasonable time 
and place for breaks, §50-1-305. 
Breast milk expressing. 
Employer to provide reasonable time and 
place for breaks, §50-1-305. 
Discrimination. 
Wages. 
Sex discrimination, §§50-2-201 to 
50-2-207. 
Employers and employees. 
Breast milk expressing. 
Employer to provide reasonable time and 
place for breaks, §50-1-305. 
Sex discrimination in wage rates, 
§§50-2-201 to 50-2-207. 


WORKERS’ COMPENSATION. 
Actions at common law. 
Construction industry. 
Exemption registry. 
Actions to recover damages against 
provider on registry, §50-6-910. 
Actions on disputed compensation. 
Benefit review conference as prerequisite 
(Repealed July 2014), §50-6-225. 
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WORKERS’ COMPENSATION —Cont’d 
Actions on disputed compensation 
—Cont’d 
Jurisdiction and venue (Repealed July 
2014), §50-6-225. 
Time limitations, §50-6-203. 
Administrator. 
Court of workers’ compensation claims. 
Administrative authority over court, 
§50-6-237. 
Clerk of court, appointment, §50-6-238. 
Filing fees, assessment, §50-6-239. 
Judges, appointment, §50-6-238. 
Defined, §50-6-102. 
Enforcement of chapter, §50-6-233. 
Guidelines for diagnosis and treatment of 
common workers’ injuries, §50-6-124. 
Medical advisory committee to assist in 
developing guidelines, §50-6-135. 
Ombudsman program, §50-6-216. 
Advisory council. 
Compensation, §50-6-121. 
Composition, §50-6-121. 
Continuing education programs (Repealed 
July 2014), §50-6-133. 
Creation, §50-6-121. 
Duties, §50-6-121. 
Employment, §50-6-121. 
Lobbyist membership on council, §50-6-121. 
Meetings, §50-6-121. 
Reports, §50-6-121. 
Review of legislative bills, §50-6-121. 
Studies and reports, §50-6-121. 
Terms of office, §50-6-121. 
Agents. 
Liability of principal, §50-6-113. 
Agriculture. 
Employers and employees. 
Exemptions from chapter, §50-6-106. 
Alcoholic beverages. 
Drug and alcohol testing, §50-6-110. 
Alien dependents. 
Death (Repealed July 2014). 
Benefit review conference permitted, 
§50-6-227. 
Disposition of payments, §50-6-227. 
Alternative dispute resolution. 
Death benefits for residents outside of 
United States. 
Compensation mediator resolution of 
issues, §50-6-210. 
Temporary disability benefits by employer. 
Discontinuance or change in benefits, 
employee request for mediation of 
dispute, §50-6-234. 
Workers’ compensation mediators. 
Education and training program, 
§50-6-219. 
Mediation procedures generally, 
§50-6-236. 
Appeals. 
Claims. 
Compromise and settlement. 
Failure to agree (Repealed July 2014), 
§50-6-225. 
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WORKERS’ COMPENSATION —Cont’d 
Appeals —Cont’d 

Claims —Cont’d 

Judgments with multiple findings and 
separate awards, §50-6-245. 

Construction industry. 

Registration as construction services 
provider. 

Denied registration, §50-6-906. 

Special workers’ compensation appeals 
panel, §50-6-225. 

Supreme court, appeals from decisions of 
court of workers’ compensation claims, 
§50-6-225. 

Utilization review. 

Fee for appeal of review decision, 
§50-6-124. 

Workers’ compensation appeals board. 
Appointment of judges, §50-6-218. 
Compensation orders, review, §50-6-217. 
Decisions not subject to judicial review, 

§50-6-217. 

Education and training program for 
judges, §50-6-219. 

Generally, §50-6-21. 

Interlocutory orders, review, §50-6-217. 

Remand of decisions, §50-6-21. 

Request for appeal, §50-6-217. 

Applicability of chapter, §50-6-103. 

Employment not covered, §50-6-106. 

Extraterritorial applicability, §50-6-115. 

Occupational diseases, §50-6-303. 

Appropriations. 

Insurance fund. 

Startup costs, §50-6-621. 

State appropriations, §50-6-616. 

Assignments. 

Child support. 

Arrearages in child support, §50-6-223. 

Claims. 

Arrearages in child support, §50-6-223. 

Nonassignability, §50-6-223. 

Preferred provider organization (PPO) 
networks for delivery of health care 
services. 

Rental and assignment of PPO network 
rights, §50-6-215. 

Attorney general. 

Settlement of cases. 

Second injury fund (Repealed July 2014), 
§50-6-206. 

Attorneys at law. 

Benefit review conference. 

Paid representation to be by licensed 
attorney (Repealed July 2014), 
§50-6-237. 

Fees, §50-6-112. 

Approval of judge, §50-6-226. 

Limitations, §50-6-226. 

Lump-sum payment, §50-6-229. 

Mediation, failure of party to cooperate, 
produce documents or ensure 
attendance of representative. 

Assessment of fees and costs, 
§50-6-236. 


WORKERS’ COMPENSATION —Cont’d 
Attorneys at law —Cont’d 
Fees —Cont’d 
Request for reconsideration of permanent 
total disability, §50-6-207. 
Unlawful charging or receiving, 
§50-6-226. 
Lien, §50-6-112. 
Settlement of cases. 
Second injury fund (Repealed July 2014), 
§50-6-206. 
Average weekly wages. 
Defined, §50-6-102. 
Bankruptcy. 
Priority over assets. 
Rights of compensation, §50-6-222. 
Benefits. 
Benefit review conference (Repealed July 
2014). 
Alien dependents of decedent, §50-6-227. 
Attorneys at law. 
Paid representation to be by licensed 
attorney, §50-6-237. 
Effect of failure to appear or reach 
settlement, §50-6-203. 
Participation, §50-6-239. 
Prerequisite to civil action, §50-6-225. 
Procedures generally, §50-6-239. 
Purpose, §50-6-237. 
Report, §50-6-240. 
Request for conference, §50-6-239. 
Scheduling of conference, §50-6-239. 
Settlement, §50-6-240. 
Specialist, §50-6-239. 
Duties as to settlement at conference, 
§50-6-240. 
Workers’ compensation specialist, 
§50-6-236. 
Written agreement or settlement, 
§50-6-240. 
Court of workers’ compensation claims. 
Orders issued for payment of 
compensation or benefits, §50-6-239. 
Future medical benefits. 
Restrictions on settlement agreements 
(Repealed July 2014), §50-6-206. 
Maximum total benefits. 
Defined, §50-6-102. 
Maximum weekly benefits. 
Defined, §50-6-102. 
Minimum weekly benefits. 
Defined, §50-6-102. 
Occupational diseases, §50-6-303. 
Pneumoconiosis, §50-6-303. 
Resumption or increase of benefits. 
Discontinuance or change in temporary 
disability benefits by employer 
(Repealed July 2014), §50-6-234. 
Schedule of compensation, §50-6-207. 
Suspension for failure to submit to 
examination. 
Permanent total disability, §50-6-207. 


839 


WORKERS’ COMPENSATION —Cont’d 
Benefits —Cont’d 
Temporary disability benefits by employer. 
Discontinuance or change in benefits, 
§50-6-234. 
Resumption or increase of benefits 
(Repealed July 2014), §50-6-234. 
Maximum amount of temporary 
payments authorized, §50-6-234. 
Workers’ compensation specialist (Repealed 
July 2014). 


Award of benefits by specialist, §50-6-238. 


Request for assistance from, §50-6-238. 
Review of specialist’s order, §50-6-238. 
Blood tests. 
Drug and alcohol testing, §50-6-110. 
Bonds, surety. 
Alien dependents of deceased employee. 
Payment to consular officer or 
representative. 
Execution of bond for payment 
(Repealed July 2014), §50-6-227. 
Insurance. 
Filed by insurer, §50-6-404. 
Burial expenses for deceased employee, 
§50-6-204. 
Carpal tunnel syndrome. 
Occupational diseases. 
Repetitive motion conditions, when 
considered to be (Repealed July 
2014), §50-6-301. 
Case management, §50-6-122. 
System for coordinating medical care 
services, §50-6-123. 
Catastrophic injury claims. 
Court of workers’ compensation claims, 
expedited procedures, §50-6-239. 
Certificate of authority of self-insurers. 
Proof of financial ability to pay claims, 
§50-6-405. 
Child support. 
Arrearages in child support. 
Assignment of claims, §50-6-223. 
Citation, §50-6-101. 
Claims. 
Assignments. 
Nonassignability, §50-6-223. 
Employer causing compensable claim to be 
paid by insurance, §50-6-128. 
False or fraudulent statements, §50-6-127. 
Health care providers, §50-6-122. 
Insurance. 
Data collection, §50-6-415. 
In-state claims office or adjuster, 
§50-6-413. 
Settlement of workers’ compensation 
claims. 
Reports to employer of claim status, 
§50-6-420. 
Rules governing, §50-6-419. 
Limitations of time, §50-6-203. 
Notice, §50-6-201. 
Contents of notice (Repealed July 2014), 
§50-6-202. 
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WORKERS’ COMPENSATION —Cont’d 
Claims —Cont’d 
Notice —Cont’d 
Service (Repealed July 2014), §50-6-202. 
Occupational diseases. 
Notice, §50-6-305. 
Classification of employees. 
Misclassification by construction services 
providers for premium calculations, 
§50-6-411. 
Coercion. 
Construction industry. 
Exemption from insurance requirement. 
Coercion or retaliation to obtain 
exemption, §50-6-920. 
Collection agencies. 
Employment by health care providers. 
Notice of dispute to be given to medical 
payment committee, §50-6-226. 
Prerequisites (Repealed July 2014), 
§50-6-122. 
Commissioner (Repealed July 2014). 
Assistants. 
Employment, §50-6-233. 
Enforcement power, §50-6-233. 
Forms. 
Provision of forms, §50-6-233. 
Rules and regulations. 
Promulgation by commissioner, 
§50-6-233. 
Common carriers. 
Exemptions from workers’ compensation 
law, §50-6-106. 
Comprehensive medical fee schedule, 
§50-6-204. 
Compromise and settlement. 
Awards and agreed settlements (Repealed 
July 2014), §50-6-230. 
Benefit review conference. 
Persons with authority to settle to attend 
(Repealed July 2014), §50-6-237. 
Compensation. 
Submission of claim to court upon failure 
to agree. 
Judgments with multiple findings and 
separate awards, §50-6-245. 
Submission of claim to court upon failure 
to agree (Repealed July 2014), 
§50-6-225. 
Copies of settlements. 
Filing (Repealed July 2014), §50-6-228. 
Court of workers’ compensation claims. 
Approval or rejection of settlement 
agreements, §50-6-240. 
Finality, §50-6-229. 
Finality (Repealed July 2014), §50-6-230. 
Future medical benefits, restrictions on 
agreements (Repealed July 2014), 
§50-6-206. 
Generally (Repealed July 2014), §50-6-206. 
Second injury fund cases, §50-6-208. 
Statistical data form for assessment of 
system. 
Completion, §50-6-244. 
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WORKERS’ COMPENSATION —Cont’d 
Compromise and settlement —Cont’d 

Workers’ compensation mediators. 

Duties of mediator upon reaching 
settlement, §50-6-236. 

Concurrent injuries. 
Payment, §50-6-207. 
Confidentiality of information. 

Evidence of employers’ financial ability to 
pay, §50-6-405. 

Insurance. 

Information gathering on insurance 
policies to ensure compliance with 
law, §50-6-421. 

Medical records, §50-6-131. 

Construction and interpretation. 

Employer and employee. 

Not relieved by chapter from penalty for 
nonperformance of statutory duties, 
§50-6-109. 

Equitable construction to secure remedial 
purposes (Repealed July 2014), 
§50-6-116. 

Favoring employee or employer prohibited, 
§50-6-116. 

Insurance. 

Policies, §50-6-409. 

Construction design professionals. 

Defined, §50-6-102. 

Liability, §50-6-120. 

Construction industry, §§50-6-901 to 

50-6-921. 

Administrative costs of provisions, 
§50-6-913. 

Classification as employee or independent 
contractor. 

Employee misclassification education and 
enforcement fund, §50-6-913. 

Recommendations to general assembly 

as to programs and services, 
§50-6-918. 

Employee misclassification for premium 
calculations, §50-6-411. 

Definitions, §50-6-901. 

Effective date of provisions, §50-6-921. 

Employee misclassification education and 
enforcement fund, §50-6-913. 

Recommendations to general assembly as 
to programs and services, §50-6-918. 

Employers. 

Failure to secure payment. 

Notice and reporting, §50-6-412. 

Exemption from insurance requirement, 
§50-6-902. 

Application. 

Criteria, §50-6-903. 

Coercion or retaliation to obtain 
exemption. 

Criminal enforcement, §50-6-920. 
Duration of exemption, §50-6-907. 
Effective date, §50-6-921. 

Eligibility to apply for exemption, 
§50-6-903. 

Fees, §50-6-912. 
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WORKERS’ COMPENSATION —Cont’d 
Construction industry —Cont’d 
Exemption from insurance requirement 
—Cont’d 
Grounds for revocation of exemption, 
§50-6-908. 
Liability for injured employees of general, 
intermediate or subcontractor. 

Effect of provider listing on registry, 

§50-6-914. 
Notice to public of exemptions, §50-6-911. 
Records. 
Not considered public, §50-6-915. 
Registration as construction services 
provider. 

Denial of registration, §50-6-906. 

Filing application, §50-6-905. 

When required, §50-6-904. 

Reinstatement of revoked exemption, 
§50-6-909. 
Religious exemption, §50-6-903. 

Registration as construction services 
provider, information to be 
provided, §50-6-904. 

Renewal of exemption, §50-6-907. 
Revocation of exemption. 

Provider initiating revocation, 
§50-6-908. 

Reinstatement of revoked exemption, 
§50-6-909. 

Secretary of state initiating revocation, 
§50-6-908. 

Exemption registry. 
Actions to recover damages against 
provider on registry. 

Common law proceedings, §50-6-910. 

Addresses, §50-6-905. 

Correction of address and other 
documents, §50-6-905. 

Definition of registry, §50-6-901. 

Liability for injured employees of general, 
intermediate or subcontractor. 

Effect of provider listing on registry, 
§50-6-914. 

Notice to public of exemptions, §50-6-911. 
Publication on registry, §50-6-905. 
Fees, §50-6-912. 
General contractors. 
Defined, §50-6-901. 
Liability for injured employees, 
§50-6-914. 
Insurance. 
Assigned risk, coverage through, 
§50-6-917. 
Certificate of insurance. 

Contractor may require insurance of 
subcontractors and providers, 
§50-6-916. 

Required, §50-6-902. 
Revocation of exemption causing 
requirement for insurance, §50-6-908. 
Intermediate contractors. 
Liability for injured employees, 
§50-6-914. 
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WORKERS’ COMPENSATION —Cont’d 
Construction industry —Cont’d 
Registration as construction services 
provider. 

Application for registration, §50-6-904. 
Filing application, §50-6-905. 
Refusal and return, §50-6-906. 

Fees, §50-6-912. 

Records. 

Not considered public, §50-6-915. 

Subcontractors. 

Certificate of insurance. 

Contractor may require insurance of 
subcontractors and providers, 
§50-6-916. 

Election as to insurance coverage, 

§50-6-902. 
Liability for injured employees, 

§50-6-914. 
Continuing education programs 

(Repealed July 2014), §50-6-133. 

Contractors. 


Construction industry generally, §§50-6-901 


to 50-6-921. 

Factors in determining whether individual 
is subcontractor or independent 
contractor, §50-6-102. 

Liability of contractors, §50-6-113. 

Contracts. 

Employers. 

Contracting out forbidden, §50-6-114. 
Corporate officers. 

Exemptions. 

Election to be exempt, §50-6-104. 

Suits against employers (Repealed July 
2014), §50-6-117. 

Costs. 

Control mechanisms, §50-6-122. 

Mediation, failure of party to cooperate, 
produce documents or ensure 
attendance of representative. 

Assessment of fees and costs, §50-6-236. 

Medical care and cost containment 
committee (Repealed July 2014), 
§50-6-125. 

Medical payment committee, §50-6-125. 

Request for reconsideration of permanent 
total disability, §50-6-207. 

Settlement of cases (Repealed July 2014), 
§50-6-206. 

Cost-saving impact review. 

Insurance premiums (Repealed July 2014), 

§50-6-134. 
Counties. 

Exemptions from workers’ compensation 
law, §50-6-106. 

Court of workers’ compensation claims. 

Appeal of findings, §50-6-225. 

Award of fees and costs, §50-6-226. 

Burden of proof, §50-6-239. 

Catastrophic injury claims, expedited 
procedures, §50-6-239. 

Chief judge. 

Appointment, duties, §50-6-238. 


WORKERS’ COMPENSATION —Cont’d 
Court of workers’ compensation claims 
—Cont’d 
Clerk of court, §50-6-238. 
Complaints regarding judges, filing, 
§50-6-238. 

Conduct of hearings, §50-6-239. 

Creation, §50-6-237. 

Defined, §50-6-102. 

Discovery disputes, §50-6-239. 

Dispute certification notice. 

Issues included may be presented for 
adjudication, §50-6-239. 

Prerequisite for hearing, §50-6-236. 

Expedited hearing procedures, §50-6-239. 

Filing fees, §50-6-239. 

Finality of compensation awards, §50-6-229. 

Judges. 

Appointment, duties, §50-6-238. 

Jurisdiction, §50-6-237. 

Open hearings, §50-6-239. 

Orders issued for payment of compensation 
or benefits, §50-6-239. 

Presumption that findings correct, 
§§50-6-225, 50-6-239. 

Request for hearing, §50-6-239. 

Settlement agreements, approval or 
rejection, §50-6-240. 

Temporary disability benefits by employer. 

Discontinuance or change in benefits, 
dispute not resolved by mediation, 
§50-6-234. 

Uncertified issues, hearing of, §50-6-239. 
Witnesses, §50-6-239. 

Courts. 
Settlement of cases. 

Approval of court required (Repealed July 

2014), §50-6-206. 
Coverage. 
Contracting out forbidden, §50-6-114. 
Election of coverage. 
Revocation, §50-6-106. 
Employment not covered, §50-6-106. 
Injuries not covered, §50-6-110. 
Credit bureaus. 
Reports to credit bureaus by health care 
providers. 

Prerequisites (Repealed July 2014), 

§50-6-122. 
Creditors. 
Exemption from creditor claims, §50-6-223. 
Priority of compensation rights against 
assets of employer, §50-6-222. 
Criminal law and procedure. 
Construction industry. 
Exemption from insurance requirement. 
Coercion or retaliation to obtain 
exemption, §50-6-920. 
Premiums. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Data. 
Statistical data form for assessment of 
system, §50-6-244. 
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WORKERS’ COMPENSATION —Cont’d 
Death. 
Alien dependents (Repealed July 2014). 
Benefit review conference permitted, 
§50-6-227. 
Disposition of payments, §50-6-227. 
Autopsy, §50-6-204. 
Burial expenses for deceased employee, 
§50-6-204. 
Dependents. 
Benefits payable to deceased employees, 
dependents or estate, §50-6-209. 
Compensation, §50-6-210. 
Payments, §§50-6-210, 50-6-221. 
Residents outside of United States, 
compensation mediator resolution of 
issues, §50-6-210. : 
Schedule of payments, §50-6-210. 
Disability. 
Deductions in case of death, §50-6-207. 
Defenses. 
Failure of employer to secure payment of 
compensation. 


Certain defenses not available, §50-6-108. 


Certain defenses not available (Repealed 
July 2014), §50-6-111. 
Waiver. 
Failure to comply with insurance 
requirements, §50-6-406. 
Definitions, §50-6-102. 
Insurance fund, §50-6-602. 
Department. 
Defined, §50-6-102. 
Dependents. 
Death. 

Aliens (Repealed July 2014). 

Benefit review conference permitted, 
§50-6-227. 
Disposition of payments, §50-6-227. 

Benefits payable to deceased employees, 

dependents or estate, §50-6-209. 

Compensation, §50-6-210. 

Payments, §§50-6-210, 50-6-221. 

Residents outside of United States, 

compensation mediator resolution of 
issues, §50-6-210. 

Schedule of payments, §50-6-210. 
Partial dependents, §50-6-210. 
Permanent total disability. 

Maximum compensation according to 

number of dependents, §50-6-209. 
Pneumoconiosis. 

Compensation awarded, §50-6-303. 
Surviving spouse and child. 

Payments, §§50-6-210, 50-6-221. 
Wholly dependent persons, §50-6-210. 

Depositions. 
Physicians. 
Petition for deposition by, §50-6-235. 
Disability. 
Additional benefits for certain 
disadvantaged employees, §50-6-242. 
Continuation at regular salary, §50-6-207. 
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WORKERS’ COMPENSATION —Cont’d 
Disability —Cont’d 
Death. 
Deductions in case of death, §50-6-207. 
Employer sold or acquired subsequent to 
receipt of benefits, §50-6-241. 
Illegal immigrants not eligible for benefits, 
§50-6-242. 
Illegal immigrants not eligible for benefits 
(Repealed July 2014), §50-6-242. 
Immigration public policy, §50-6-241. 
Industrial disability. 
Reconsideration of issue, §50-6-241. 
Payment greater than schedule. 

Offset to any subsequent award 

(Repealed July 2014), §50-6-243. 
Permanent medical impairment. 

Award of permanent partial disability 
benefits, §50-6-242. 

Award of permanent partial disability 
benefits (Repealed July 2014), 
§50-6-242. 

Permanent partial disability. 

Additional disability benefits for certain 
disadvantaged employees, §50-6-242. 

Discontinuance or change, §50-6-234. 

Illegal immigrants receiving benefits, 
§50-6-241. 

Maximum award, §50-6-241. 

Permanent medical impairment in 
certain cases. 

Award of benefits, §50-6-242. 
Award of benefits (Repealed July 2014), 
§50-6-242. 

Reconsideration of amount based on 
changes in wages, §50-6-241. 
Schedule of compensation, §50-6-207. 

Successor employers, benefits from, 
§50-6-241. 

Permanent total disability. 

Additional disability benefits for certain 
disadvantaged employees, §50-6-242. 

Discontinuance or change, §50-6-234. 

Examination of employees, §50-6-207. 

Maximum compensation according to 
number of dependents, §50-6-209. 

Schedule of compensation, §50-6-207. 

Successor employers, benefits from, 
§50-6-241. 
Temporary partial disability. 
Court of workers’ compensation claims. 
Order for payment of benefits, 
§50-6-239. 

Discontinuance or change, §50-6-234. 

Maximum amount of temporary 
payments authorized, §50-6-234. 

Schedule of compensation, §50-6-207. 

Temporary total disability. 
Court of workers’ compensation claims. 
Order for payment of benefits, 
§50-6-239. 

Discontinuance or change, §50-6-234. 

Maximum amount of temporary 
payments authorized, §50-6-234. 
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Disability —Cont’d 
Temporary total disability —Cont’d 
Schedule of compensation, §50-6-207. 
Agreements to receive payments 
greater than (Repealed July 2014), 
§50-6-243. 
Discovery. 
Workers’ compensation specialist (Repealed 
July 2014), §50-6-236. 
Diseases. 
Occupational diseases, §§50-6-302 to 
50-6-307. 
Disfigurement, §50-6-207. 
Disputes on medical bill payments by 
insurers. 
Medical payment committee, §50-6-125. 
Division. 
Defined, §50-6-102. 
Impact review of workers’ compensation 
reform act of 2013, §50-6-134. 
Drug and alcohol testing, §50-6-110. 
Drug-free workplace programs. 
Insurance. 
Rating plans based on program 
participation, §50-6-418. 
Electric cooperatives and municipal 
utilities. 
Interlocal agreements. 
Association captive insurance companies, 
§50-6-703. 
Authority to enter into, §50-6-702. 
Definitions, §50-6-701. 
Findings of general assembly, §50-6-702. 
Liability, §50-6-704. 
Liberal construction, §50-6-705. 
Participation in other arrangements, 
§50-6-704. 
Emergencies, §50-6-204. 
Employees. 
Defined, §50-6-102. 
Factors in determining whether individual 
is employee, §50-6-102. 
Employers. 
Certificate of authority of self-insurers. 
Proof of financial ability to pay claims, 
§50-6-405. 
Default. 
Limitation of actions (Repealed July 
2014), §50-6-224. 
Defenses. 
Waiver. 
Failure to comply with insurance 
requirements, §50-6-406. 
Defined, §50-6-102. 
Failure to secure payment. 
Notice and reporting, §50-6-412. 
Penalties, §50-6-412. 
Insurance. 
Refusal to comply. 
Liability to employer in damages, 
§50-6-406. 
Penalty for refusal, §50-6-406. 
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WORKERS’ COMPENSATION —Cont’d 
Employers —Cont’d 
Insurance —Cont’d 
Refusal to comply —Cont’d 
Report on uninsured employers, 
§50-6-132. 
Uninsured employers fund, §§50-6-801 to 
50-6-803. 
Joint employers. 
Contribution to payment, §50-6-211. 
Priority of compensation rights. 
Assets of employers, §50-6-222. 
Proof of financial ability to pay claims, 
§50-6-405. 
Self-insurers. 
Statement of financial condition, 
§50-6-405. 
Statistical data form for assessment of 
system. 
Responsibilities as to, §50-6-244. 
Uninsured employers fund, §§50-6-801 to 
50-6-803. 
Epilepsy. 
Election by epileptics not to be covered by 
certain provisions, §50-6-213. 
Revocation, §50-6-213. 
Examinations. 
Independent medical examination, 
§50-6-204. 
Permanent total disability. 
Periodic examinations of employees, 
§50-6-207. 
Physicians and surgeons. 
Injured employee to submit to 
examination, §50-6-204. 
Exclusive nature of rights to 
compensation, §50-6-108. 
Exemptions. 
Corporate officers, §50-6-104. 
Fees. 
Comprehensive medical fee schedule, 
§50-6-204. 
Construction industry, §50-6-912. 
Court of workers’ compensation claims. 
Filing fees, assessment, §50-6-239. 
Hospitals. 
Subject to approval of judge, §50-6-226. 
Mediation, failure of party to cooperate, 
produce documents or ensure 
attendance of representative. 
Assessment of fees and costs, §50-6-236. 
Physicians and surgeons, §50-6-226. 
Utilization review. 
Fee for appeal of review decision, 
§50-6-124. 
Fines. 
Construction industry employers. 
Employee misclassification for premium 
calculations, §50-6-411. 
Insurance premiums. 
Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 
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WORKERS’ COMPENSATION —Cont’d 
Fines —Cont’d 
Mediation procedures or rules, violations, 
§50-6-236. 
Self-insurers. 
Failure to submit statement of financial 
condition, §50-6-405. 
Workers’ compensation specialists. 
Noncompliance with order of specialist 
(Repealed July 2014), §50-6-237. 
Forms. 
Commissioner. 
Provision of forms (Repealed July 2014), 
§50-6-233. 
Fraud, §50-6-127. 
False or fraudulent statements, §50-6-127. 
Investigations, §50-6-127. 
Public awareness program, §50-6-127. 
Future medical benefits. 
Restrictions on settlement agreements 
(Repealed July 2014), §50-6-206. 
General assembly. 
Report of the advisory council on workers’ 
compensation, §50-6-121. 
Gradual or cumulative events causing 
injury. 
Notice of injury, §50-6-201. 
Grand juries. 


Power to inquire into violations, §50-6-410. 


Guardian and ward. 
Minors. 
Payments. 
Receipts, §50-6-221. 
Health care providers. 
Charges for medical reports, records or 
documents, §50-6-204. 
Claims against workers’ compensation 
claimant, §50-6-122. 
Comprehensive medical fee schedule, 
§50-6-204. 
Costs. 
Approval of judge, §50-6-226. 
Depositions. 
Notice, §50-6-235. 
Petition for order requiring, §50-6-235. 
Disputes on medical bill payments by 
insurers. 
Medical payment committee, §50-6-125. 
Electronic submission and processing of 
medical bills, §50-6-202. 
Examinations. 
Independent medical examination, 
§50-6-204. 
Injured employee to submit, §50-6-204. 
Permanent total disability. 
Periodic examinations of employees, 
§50-6-207. 
Guidelines for diagnosis and treatment of 
common workers’ injuries. 
Medical advisory committee to assist in 
developing guidelines, §50-6-135. 
Utilization review, presumption of 
medical necessity. 
Treatment adhering to guidelines, 
§50-6-124. 


WORKERS’ COMPENSATION —Cont’d 
Health care providers —Cont’d 

Neutral physician to make examination of 
injured employee, §50-6-204. 

Preadmission review of hospital admissions, 
§50-6-124. 

Preferred provider organization (PPO) 
networks for delivery of health care 
services. 

Rental and assignment of PPO network 
rights, §50-6-215. 
Schedule for charges by, §50-6-235. 
Written medical reports. 
Admissibility as evidence, §50-6-235. 
Health maintenance organizations. 
Use of HMOs and PPOs, §50-6-122. 
Hearing loss. 
Occupational diseases (Repealed July 2014), 
§50-6-301. 
Hearings. 
Temporary disability benefits by employer. 
Discontinuance or change (Repealed July 
2014), §50-6-234. 
Hernia, §50-6-212. 
High school diploma, workers without. 

Additional disability benefits for certain 

disadvantaged employees, §50-6-242. 
Home health services. 

When medical care at employee’s residence 
not considered home health services, 
§50-6-123. 

Hospitals. 

Disputes on medical bill payments by 
insurers. 

Medical payment committee, §50-6-125. 

Fees. 

Subject to approval of judge, §50-6-226. 

Preadmission review of hospital admissions, 
§50-6-124. 

Illegal workers. 

Illegal immigrants not eligible for benefits, 
§50-6-242. 

Illegal immigrants not eligible for benefits 
(Repealed July 2014), §50-6-242. 

Immigration public policy, §50-6-241. 

Impact review of workers’ compensation 
reform act of 2013, §50-6-134. 
Independent medical examination, 
§50-6-204. 
Information awareness program, 
§50-6-119. 
Injuries. 
Concurrent injuries. 
Payment, §50-6-207. 

Coverage. 

Injuries not covered, §50-6-110. 

Defined, §50-6-102. 

Mental injury. 

Defined, §50-6-102. 

Notice, §50-6-201. 

Contents of notice (Repealed July 2014), 
§50-6-202. 
Service (Repealed July 2014), §50-6-202. 
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Injuries —Cont’d 
Permanent injuries. 
Subsequent permanent injury following 
previous permanent injury. 
Estimation of compensation, §50-6-208. 
Personal injuries. 
Defined, §50-6-102. 
Insurance. 
Assigned risk plans. 
Construction industry. 

Coverage through assigned risk plan, 
§50-6-917. 

Multiplier to be applied, notice of 

intended action, §50-6-402. 

Authority to write, §50-6-401. 
Bonds, surety. 

Filed by insurer, §50-6-404. 
Certificate of compliance. 

Issuance, §50-6-407. 

New certificate, §50-6-407. 

Revocation, §50-6-407. 
Classification of risks and premiums. 

Filing. 

Approval, §50-6-402. 

Compliance. 

Certificate of compliance, §50-6-407. 

Evidence of compliance, §50-6-406. 

Noncompliance with requirements. 

Administrative procedure, §50-6-412. 

Penalties, §50-6-412. 

Penalty for refusal, §50-6-406. 
Confidential policy information. 
Information gathering on insurance 
policies to ensure compliance with 
law, §50-6-421. 
Construction industry. 
Assigned risk, coverage through, 
§50-6-917. 
Certificate of insurance. 

Contractor may require insurance of 
subcontractors and providers, 
§50-6-916. 

Requirement of insurance, §50-6-902. 
Revocation of exemption causing 


requirement for insurance, §50-6-908. 


Data collection, §50-6-415. 
Dispute of experience modification factor, 
§50-6-417. 
Disputes on medical bill payments by 
insurers. 
Medical payment committee, §50-6-125. 
Drug-free workplace program participation. 
Rating plans based on, §50-6-418. 
Electronic submission and processing of 
medical bills, §50-6-202. 
Employer causing compensable claim to be 
paid by insurance. 
Penalties, §50-6-128. 
Experience modification factors. 
Dispute, §50-6-417. 
Notification of information, §50-6-414. 
Fraud, §50-6-127. 


WORKERS’ COMPENSATION —Cont’d 
Insurance —Cont’d 


Fund. 
Agents. 

Rules for sale of coverage, §50-6-618. 
Appropriations. 

From state, §50-6-616. 

Startup costs, §50-6-621. 

Board of directors. 

Appointment, §50-6-604. 

Composition, §50-6-604. 

Investment of assets, §50-6-606. 

Liability, §50-6-608. 

Management and control of funds, 

§50-6-605. 

Powers, §50-6-606. 

Startup of operations, §50-6-622. 

Term of office, §50-6-604. 

Bond issues, §50-6-621. 

Citation of act, §50-6-601. 
Control, §50-6-605. 

Definitions, §50-6-602. 
Establishment, §50-6-601. 
Insuring of employer, §50-6-609. 
Management, §50-6-605. 
Manager. 

Reports, §50-6-619. 

Contents of annual report, §50-6-620. 
Nonprofit independent public corporation, 
§50-6-603. 
Not state agency, §50-6-617. 
Officers and employees. 
Employees not considered state 
employees, §50-6-615. 

Liability, §50-6-608. 

Organization, §50-6-603. 
Organizational and operating plans. 

Submission and review, §50-6-623. 
Plans. 

Organizational and operating plans, 

§50-6-623. 
Powers, §50-6-610. 
Property, §50-6-615. 
Reports, §50-6-619. 

Contents of annual report, §50-6-620. 
Sale of coverage by agents, §50-6-618. 
Scope of insurance, §50-6-609. 

Seal, §50-6-610. 
Startup costs. 

Appropriations for, §50-6-621. 

Startup of operations, §50-6-622. 
Information gathering on insurance policies 
to ensure compliance with law, 

§50-6-421. 

In-state claims office or adjuster, §50-6-413. 
Insurer. 

Binding obligations, §50-6-408. 
Investigation of violations. 

Grand jury oversight, §50-6-410. 
Judgments and decrees. 

Insured bound by judgments against 

insurer, §50-6-408. 

Medical bills, electronic submission and 

processing, §50-6-202. 
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WORKERS’ COMPENSATION —Cont’d 
Insurance —Cont’d 
Penalties. 

Failure to comply with insurance 

requirements, §50-6-412. 
Policies. 

Construction and interpretation, 
§50-6-409. 

Contents. 

Obligations of insurer, §50-6-408. 

Information gathering on insurance 
policies to ensure compliance with 
law, §50-6-421. 

Premiums. 
Experience modification factors. 
Notification of information, §50-6-414. 

Impact of cost-saving measures (Repealed 
July 2014), §50-6-134. 

Payment, §50-6-405. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Records. 

Evidence of compliance, §50-6-406. 

Retention of records pertaining to 
injuries, §50-6-205. 

Required, §50-6-405. 
Responsibility for payments, sharing. 

Loss adjustment expenses, §50-6-214. 

Self-insurers, §50-6-405. 

Sharing of responsibility for payments 
with insurance carrier. 

Loss adjustment expenses, §50-6-214. 
Settlement of workers’ compensation 
claims. 

Reports to employer of claim status, 
§50-6-420. 

Rules governing, §50-6-419. 

Taxation, §50-6-401. 
Surcharge, §50-6-401. 
Uninsured employers fund, §§50-6-801 to 
50-6-803. 
Unlawful insurance acts. 
Fraud generally, §50-6-127. 
Interest. 
Refunds from second injury fund (Repealed 
July 2014), §50-6-238. 
Judgments and decrees. 
Insurance. 
Insured bound by judgments against 
insurer, §50-6-408. 

Multiple findings, §50-6-245. 

Separate awards, §50-6-245. 

Submission of claim to court upon failure to 

agree (Repealed July 2014), §50-6-225. 

Labor unions. 

Civil liability, §50-6-505. 
Liens. 

Attorney’s fee and lien, §50-6-112. 

Employer’s lien, §50-6-112. 

Uninsured employers fund. 

Lien on assets of employer to recover 
money paid, §50-6-803. 
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Limitation of actions, §50-6-112. 

Claims, §50-6-203. 

Dependents (Repealed July 2014), 
§50-6-224. 

Incapacity. 

Physical or mental incapacity (Repealed 
July 2014), §50-6-224. 

Notice of injury, §50-6-201. 

Occupational diseases, §50-6-306. 

Time. 

Benefit review conference, filing 
complaint after (Repealed July 2014), 
§50-6-203. 

Mediation. 

Attendance at mediation, persons required, 
§50-6-236. 

Death benefits for residents outside of 
United States. 

Compensation mediator resolution of 
issues, §50-6-210. 

Failure of party to cooperate, produce 
documents or ensure attendance of 
representative, §50-6-236. 

Temporary disability benefits by employer. 

Discontinuance or change in benefits, 
employee request for mediation of 
dispute, §50-6-234. 

Workers’ compensation mediators. 
Conduct of dispute resolution, §50-6-236. 
Education and training program, 

§50-6-219. 

Impartiality requirement, §50-6-236. 

Issuance of written dispute certification, 
§50-6-236. 

Program established, §50-6-236. 

Settlement, duties of mediator, §50-6-236. 

Medical advisory committee. 

Guidelines for diagnosis and treatment of 

common workers’ injuries, §50-6-135. 
Medical bills. 

Electronic submission and processing, 
§50-6-202. 

Medical care and cost containment 

committee (Repealed July 2014). 

Appointment, §50-6-125. 

Compensation, §50-6-125. 

Composition, §50-6-125. 

Duties, §50-6-125. 

Qualifications of members, §50-6-125. 

Quorum, §50-6-125. 

Terms of office, §50-6-125. 

Medical director. 

Appointment, §50-6-126. 

Duties, §50-6-126. 

Medical expense reimbursement. 

Bad faith failure to reimburse employee. 
Penalty added on to reimbursement 

(Repealed July 2014), §50-6-225. 
Medical impairment rating. 

Dispute as to degree of medical 
impairment, §50-6-204. 

Rules governing (Repealed July 2014), 
§50-6-246. 
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Medical payment committee, §50-6-125. 
Collection agencies, use by health care 

providers. 

Notice of dispute to be given to medical 
payment committee, §50-6-226. 

Medical records. 

Access of employee to medical records, 
§50-6-204. 

Charges by providers for medical reports, 
records or documents, §50-6-204. 

Confidentiality, §50-6-131. 

Medical treatment and supplies to be 
furnished to employee, §50-6-204. 

Mental injury. 

Defined, §50-6-102. 

Presumption of maximum medical 
improvement (Repealed July 2014), 
§50-6-207. 

Psychological or psychiatric services, 
§50-6-204. 

Mentally ill. 

Limitation of actions (Repealed July 2014), 
§50-6-224. 

Minors. 

Arrearages in child support. 

Assignment of claims, §50-6-223. 

Payments to guardian or trustee. 

Receipts, §50-6-221. 

Misclassification of employees by 
construction services providers, 
§50-6-411. 

Misdemeanors. 

Premiums. 

Requiring employee to pay or deducting 
from wages for insurance premium, 
§50-6-405. 

Municipalities. 

Exemptions from workers’ compensation 
law, §50-6-106. 

Negligence. 

Defense not available in certain 
circumstances, §50-6-108. 

Defense not available in certain 
circumstances (Repealed July 2014), 
§50-6-111. 

Nonresidents. 

Extraterritorial application of law, 
§50-6-115. 

Notice. 

Claims, §50-6-201. 

Contents of notice (Repealed July 2014), 
§50-6-202. 

Collection agencies, use by health care 
providers. 

Notice of dispute to be given to medical 
payment committee, §50-6-226. 

Construction industry. 

Exemption from insurance requirement. 

Notice to public of exemptions, 
§50-6-911. 

Injuries, §50-6-201. 

Contents of notice (Repealed July 2014), 
§50-6-202. 


WORKERS’ COMPENSATION —Cont’d 
Notice —Cont’d 
Injuries —Cont’d 
Service (Repealed July 2014), §50-6-202. 
Insurance. 
Assigned risk plans. 
Multiplier to be applied, notice of 
intended action, §50-6-402. 
Mediation. 
Dispute certification notice, §50-6-236. 
Medical benefits to exceed five thousand 
dollars, §50-6-204. 
Occupational diseases. 
Claims,’ §50-6-305. 
Discovery of contraction, §50-6-305. 
Permanent total disability. 
Periodic examinations of employees, 
§50-6-207. 
Posting of notice on business premises, 
§50-6-407. 
Self-insurers. 
Failure to submit statement of financial 
condition, §50-6-405. 
Workers’ compensation appeals board. 
Appeal of compensation order, §50-6-217. 
Occupational diseases. 
Applicability of chapter, §50-6-303. 
Benefits, §50-6-303. 
Pneumoconiosis, §50-6-303. 
Claims. 
Notice, §50-6-305. 
Defined (Repealed July 2014), §50-6-301. 
Liability. 
Last employer liable, §50-6-304. 
Limitations, §50-6-306. 
Notice. 
Claims, §50-6-305. 
Discovery of contraction, §50-6-305. 
Pneumoconiosis. 
Dependents. 
Compensation awarded, §50-6-303. 
Effect of federal law, §50-6-302. 
Repetitive motion conditions, when 
considered to be (Repealed July 2014), 
§50-6-301. 
Right to compensation, §50-6-303. 
Waiver of compensation by one seeking 
employment, §50-6-307. 
Older workers. 
Additional disability benefits for certain 
disadvantaged employees, §50-6-242. 
Ombudsman program, §50-6-216. 
Education and training program, §50-6-219. 
Pain management. 
Generally, §50-6-204. 
Persistent pain (Repealed July 2014), 
§50-6-207. 
Prescriptions. 
Utilization review applied to prescriptions 
for pain, §50-6-124. 
Payments. 
Amount. 
Maximum amount, §50-6-205. 
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WORKERS’ COMPENSATION —Cont’d 
Payments —Cont’d 
Court of workers’ compensation claims. 
Orders issued for payment of 
compensation or benefits, §50-6-239. 
Failure to pay. 
Penalties, §50-6-205. 
Future installments. 
Deposit in trust releasing employer, 
§50-6-232. 
Present value, §50-6-232. 
Limitation. 
Basic limitation on amount, §50-6-209. 
Lump-sum payments. 
Authorized, §50-6-229. 
Finality, §50-6-229. 
Finality (Repealed July 2014), §50-6-231. 
Maximum amount, §50-6-205. 
Periodical amounts, §50-6-229. 
Modification of payments of more than six 
months (Repealed July 2014), 
§50-6-231. 
Period of payments, §50-6-205. 
Receipts. 
Payments to persons over eighteen years 
of age, §50-6-221. 
Record of injuries. 
Retention of records, §50-6-205. 
Two or more employers. 
Agreement among employers, §50-6-211. 
Penalties. 
Construction industry employers. 
Employee misclassification for premium 
calculations, §50-6-411. 
Grounds for administrative penalties, 
§50-6-118. 
Mediation procedures or rules, violations, 
§50-6-236. 
Self-insurers. 
Failure to submit statement of financial 
condition, §50-6-405. 
Workers’ compensation specialist’s orders. 
Failure to comply (Repealed July 2014), 
§50-6-238. 
Permanent partial disability. 
Additional disability benefits for certain 
disadvantaged employees, §50-6-242. 
Discontinuance or change, §50-6-234. 
Illegal immigrants receiving benefits, 
§50-6-241. 
Maximum award, §50-6-241. 
Permanent medical impairment in certain 
cases. 
Award of benefits, §50-6-242. 
Award of benefits (Repealed July 2014), 
§50-6-242. 
Reconsideration of amount based on 
changes in wages, §50-6-241. 
Schedule of compensation, §50-6-207. 
Successor employers, benefits from, 
§50-6-241. 
Permanent total disability. 
Additional disability benefits for certain 
disadvantaged employees, §50-6-242. 
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WORKERS’ COMPENSATION —Cont’d 
Permanent total disability —Cont’d 
Discontinuance or change, §50-6-234. 
Examination of employees, §50-6-207. 
Maximum compensation according to 
number of dependents, §50-6-209. 
Schedule of compensation, §50-6-207. 
Personal injuries. 
Defined, §50-6-102. 
Petitions. 
Physicians. 
Depositions. 
Petitions for order requiring, §50-6-235. 
Temporary disability benefits. 
Discontinuance or change by employer. 
Resumption or increase of benefits 
(Repealed July 2014), §50-6-234. 
Pneumoconiosis. 
Dependents. 
Compensation awarded, §50-6-303. 
Effect of federal law, §50-6-302. 

Pooling of liabilities by self-insurers, 
§50-6-405. 

Preferred provider organization (PPO) 
networks for delivery of health care 
services. 

Rental and assignment of PPO network 
rights, §50-6-215. 
Prescriptions. 
Pain management and treatment. 
Utilization review applied to prescriptions 
for pain, §50-6-124. 
Principal and agent. 
Liability of principal, §50-6-113. 

Privacy of information. 

Evidence of employers’ financial ability to 
pay, §50-6-405. 
Medical records, §50-6-131. 

Professional associations. 

Self-insurers, §50-6-405. 

Proof of self-insurers’ financial ability to 
pay claims, §50-6-405. 

Psychological or psychiatric services, 
§50-6-204. 

Public awareness program, §50-6-127. 

Receipts. 

Payments. 
Payments to persons over eighteen years 
of age, §50-6-221. 
Reconsideration. 
Permanent partial disability. 
Reconsideration of amount based on 
changes in wages, §50-6-241. 
Permanent total disability. 
Request for reconsideration of permanent 
total disability, §50-6-207. 
Records. 
Compromise and settlements (Repealed 
July 2014), §50-6-228. 
Construction industry. 
Exemption from insurance requirement. 
Not considered public, §50-6-915. 
Registration as construction services 
provider. 
Not considered public, §50-6-915. 
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Records —Cont’d 
Insurance. 

Evidence of compliance, §50-6-406. 

Information gathering on insurance 
policies to ensure compliance with 
law. 

What information constitutes public 
records, §50-6-421. 

Retention of records pertaining to 

injuries, §50-6-205. 
Refunds. 
Award of benefits by specialist. 

Finding that employee not entitled to 
benefits (Repealed July 2014), 
§50-6-238. 

Relief associations or funds. 


Not affected by provisions of law, §50-6-105. 


Rental and assignment of PPO network 
rights, §50-6-215. 
Repetitive stress. 
Gradual or cumulative events causing 
injury. 
Notice of injury, §50-6-201. 
Reports. 
Advisory council, §50-6-121. 
Impact review of workers’ compensation 
reform act of 2013, §50-6-134. 
Uninsured employers, §50-6-132. 
Residents. 
Extraterritorial application of law, 
§50-6-115. 
Retaliation. 
Construction industry. 
Exemption from insurance requirement. 
Coercion or retaliation to obtain 
exemption, §50-6-920. 
Right to compensation. 
Deemed exclusive, §50-6-108. 
Rules and regulations. 
Commissioner. 
Promulgation by commissioner (Repealed 
July 2014), §50-6-233. 
Mediation procedures. 
Promulgation of rules, penalty for 
violations, §50-6-236. 
Medical impairment ratings (Repealed July 
2014), §50-6-246. 
Promulgation, §50-6-233. 
Safety committees. 
Collective bargaining agreements, 
§50-6-502. 
Duties, §50-6-502. 
Establishment, §50-6-501. 
Modification factors or rates, §50-6-501. 
Rules and regulations, §50-6-502. 
Training, §50-6-502. 
Schedule of compensation, §50-6-207. 
Dependents, §50-6-210. 
Scope of chapter, §50-6-103. 
Second injury fund. 
Created, §50-6-208. 
Disbursements from, §50-6-208. 
Payments to fund, §50-6-208. 
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WORKERS’ COMPENSATION —Cont’d 
Second injury fund —Cont’d 
Penalties. 
Administrative penalties paid into fund, 
§50-6-118. 
Pilot project for legal defense of director, 
§50-6-208. 
Refunds. 
Award of benefits by specialist. 

Finding that employee not entitled to 
benefits (Repealed July 2014), 
§50-6-238. 

Settlement of cases, §50-6-208. 
Settlement of cases (Repealed July 2014), 
§50-6-206. 
Self-insurers, §50-6-405. 
Certificate of authority. 
Proof of financial ability to pay claims, 
§50-6-405. 
Sharing of responsibility for payments with 
insurance carrier. 
Loss adjustment expenses, §50-6-214. 
Service of process. 
Second injury fund. 
Benefit review conference. 
Participation of fund gained by service, 
§50-6-208. 
Self-insurers. 
Revocation of certificate of authority, 
§50-6-405. 
Setoffs. 
Disability plans. 
Setoff by employer for payments by, 
§50-6-114. 
Settlement of cases. 
Awards and agreed settlements (Repealed 
July 2014), §50-6-230. 
Benefit review conference. 
Persons with authority to settle to attend 
(Repealed July 2014), §50-6-237. 
Compensation. 
Submission of claim to court upon failure 
to agree. 

Judgments with multiple findings and 
separate awards, §50-6-245. 

Submission of claim to court upon failure 
to agree (Repealed July 2014), 
§50-6-225. 

Copies of settlements. 
Filing (Repealed July 2014), §50-6-228. 
Court of workers’ compensation claims. 

Approval or rejection of settlement 

agreements, §50-6-240. 
Finality, §50-6-229. 
Finality (Repealed July 2014), §50-6-230. 
Future medical benefits, restrictions on 

agreements (Repealed July 2014), 

§50-6-206. 

Generally (Repealed July 2014), §50-6-206. 

Second injury fund cases, §50-6-208. 

Statistical data form for assessment of 
system. 

Completion, §50-6-244. 
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WORKERS’ COMPENSATION —Cont’d 
Settlement of cases —Cont’d 
Workers’ compensation mediators. 
Duties of mediator upon reaching 
settlement, §50-6-236. 
Short title, §50-6-101. 
Skiing. 

Volunteers. 

Exemptions from workers’ compensation 
law, §50-6-106. 
Social security. 

Effect upon workers’ compensation, 
§50-6-207. 

Specialized medical attention, §50-6-204. 
State departments and agencies. 

Exemptions from workers’ compensation 

law, §50-6-106. 
State treasurer. 
Settlement of cases. 
Second injury fund (Repealed July 2014), 
§50-6-206. 
Statistical data form for assessment of 
system, §50-6-244. 
Statutory duties. 
Penalties. 
Employer and employee. 
Not relieved from penalties by workers’ 
compensation law, §50-6-109. 
Subcontractors. 
Construction industry. 
Certificate of insurance. 

Contractor may require insurance of 
subcontractors and providers, 
§50-6-916. 

Election as to insurance coverage, 
§50-6-902. 

Liability for injured employees, 
§50-6-914. 

Factors in determining whether individual 
is subcontractor or independent 
contractor, §50-6-102. 

Liability of subcontractors, §50-6-113. 
Subrogation of employer, §50-6-112. 
Successor employers, disability benefits 

from, §50-6-241. 
Taxation. 
Compensation insurance, §50-6-401. 
Surcharge, §50-6-401. 

Self-insurers. 

Pooling to qualify as self-insurer, 
§50-6-405. 

Surcharge. 

Compensation insurance, §50-6-401. 
Telephones. 
Toll-free number. 
Information awareness program, 
§50-6-119. 
Temporary partial disability. 
Court of workers’ compensation claims. 
Order for payment of benefits, §50-6-239. 

Discontinuance or change, §50-6-234. 

Maximum amount of temporary payments 
authorized, §50-6-234. 

Schedule of compensation, §50-6-207. 
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Temporary total disability. 

Court of workers’ compensation claims. 

Order for payment of benefits, §50-6-239. 

Discontinuance or change, §50-6-234. 

Maximum amount of temporary payments 
authorized, §50-6-234. 

Schedule of compensation, §50-6-207. 

Agreements to receive payments greater 
than (Repealed July 2014), §50-6-243. 

Third persons. 

Liability, §50-6-112. 

Time. 

Payments. 

Period of payment, §50-6-205. 

Trade or professional associations. 

Self-insurers, §50-6-405. 

Travel expenses for employee travel to 
medical provider or facility, 
§50-6-204. 

Trusts and trustees. 

Payments. 

Future installments, §50-6-232. 

Minors. 

Receipts, §50-6-221. 

Uninsured employers fund, §§50-6-801 to 
50-6-803. 

Legislative intent, §50-6-801. 

Lien on assets of employer to recover money 
paid, §50-6-803. 

Medical causation and benefits, §50-6-802. 

Payment of benefits to employee from fund, 
§50-6-802. 

Satisfaction of judgment, payment to 
constitute, §50-6-803. 

Request for benefits to be provided from 
fund, §50-6-802. 

Satisfaction of judgment, payment to 
constitute, §50-6-803. 

Uses of revenues, §50-6-801. 

Utilization review, §50-6-122. 

Defined, §50-6-102. 

Employer providing, §50-6-124. 

Fee for appeal of review decision, §50-6-124. 

Pain management by prescriptions of 
controlled substances, §50-6-124. 

Presumption of medical necessity. 

Guidelines for diagnosis and treatment of 
common workers’ injuries, treatment 
adhering to, §50-6-124. 

System, §50-6-124. 

Venue. 

Claims submitted to court (Repealed July 
2014), §50-6-225. 

Common carriers and leased operator or 
owner/operator. 

Disputes connected with validity of 
contractual relationship or agreement 
extending benefits, §50-6-106. 

Vocational rehabilitation. 

Referral of cases to department of 
education, §50-6-233. 

Wage statements. 

Filing by employer (Repealed July 2014), 
§§50-6-201, 50-6-225. 
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WORKERS’ COMPENSATION —Cont’d 
Waiver. 
Defenses. 
Failure to comply with insurance 
requirements, §50-6-406. 
Occupational diseases. 
Compensation waived by one seeking 
employment, §50-6-307. 
Workers’ compensation appeals board. 
Appointment of judges, §50-6-218. 
Compensation orders, review, §50-6-21. 
Decisions not subject to judicial review, 
§50-6-21. 


Education and training program for judges, 


§50-6-219. 
Established, §50-6-217. 
Interlocutory orders, review, §50-6-217. 
Remand of decisions, §50-6-217. 
Request for appeal, §50-6-217. 
Workers’ compensation specialist 
(Repealed July 2014). 
Award of benefits by specialist, §50-6-238. 
Benefit review conference, §§50-6-236, 
50-6-239. 
Duties as to settlement at conference, 
§50-6-240. 


WORKERS’ COMPENSATION —Cont’d 
Workers’ compensation specialist 
(Repealed July 2014) —Cont’d 
Continuing education requirements, 
§50-6-236. 
Duties, §50-6-236. 
Establishment of program, §50-6-236. 
Request for assistance from, §50-6-238. 
Review of specialist’s order, §50-6-238. 


WORKFORCE TRAINING. 
Tennessee works program, §§50-7-801 to 
50-7-807. 


Y 


YOUTH PEDDLING. 

Defined, §50-5-102. 

Penalties, §50-5-112. 
Prohibited conduct, §50-5-106. 
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